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STREET  RAILWAY  REPORTS. 

VOLUME  VUI. 


Yford  V.  Intematianal  Railway  Company. 
(New  York  —  Court  of  Appeals.) 

IVJCTT  TO  PAflSBNOBB  StANDIHO  ON  RUNKINO  BOABD  OF  CaB;   COMTBIBCrroBT 
NBffiJGEIfCB;    WhKTHEB   PA88KN0EB   NBOUGBNT   IN    BsiCAININQ   ON    RUN- 

NINO  BoABD  QmcsnoN  VOB  THE  JjJUY,  —  A  paflseiiger  who  waa  standing 
upon  the  running  board  of  a  street  surface  car  was  injured  by  being 

OOMTBIBUTOaT  HSOUGEMOB  OF  PAMENGEB  BXDIHO  UPOV 

amnmro  boabd. 

1.  Geacral  Bvle. 

S.  Applleatloafl  mmd  LiatitetloBs  •£  Oemend  Bole. 

5.  Cmr  Hot  Crowded. 

4.  Ammmmjfittom.  of  Blaka  by  P»saoac6y. 
«•  FMMBsev  PropaHsc  to  AUs^t. 

6.  Bvlo  iA  PeasajrlTaaia. 

1.  Gomorsl  Bole.  — A  passenger  upon  a  street  railway  car  la  not  neoea- 
■arily  negligent  or  guilty  of  negligence  per  ae  if  he  rides  upon  the  running 
board;  his  n^ligence  in  so  riding  depaida  upon  the  drcumstanoes,  and  is 
generally  a  question  for  the  jury. 

Arkauaa.  — Oliver  ▼.  Ft  Smith,  etc,  Co.,  89  Ark.  222,  116  S.  W.  204. 

CaUfonia.  — Seller  ▼.  Market  St.  Ry.  Co.,  1  St.  Ry.  Rep.  9,  139  Cal.  268, 
72  Pme,  1006;  Fraaer  ▼.  California  St.  Cable  R.  Co.,  4  St  Ry.  Rep.  78,  146 
C^L  714,  81  Pac  29. 

Oolomdo.  — Denver  Tramway  Co.  v.  Reid,  22  Colo.  349,  45  Pac  378. 

IMatHat  of  ColmmMm.  —  Koontz  v.  District  of  Columbia,  24  App. 
D.  C.  59. 

mimoia.— Math  v.  Chicago  City  Ry.  Co.,  243  El.  114,  90  N.  E.  235;  West 
Chicago  St  R.  Co.  V.  Marks,  82  111.  App.  185,  aflTd,  182  111.  15,  55  N.  E.  67; 
Pnrington  ft  Kimball  Brick  Co.  v.  Eckman,  102  111.  App.  183.  See  also 
North  Chicago  St  Ry.  Co.  v.  Williams,  140  111.  275. 

¥m^<^»^-  —  Ft  Wayne  Traction  Co.  v.  Hardendorf,  3  St  Ry.  Rep.  164, 
164  Ind.  403,  72  N.  E.  593;  Citizens'  St  R  Co.  v.  Hoffbauer,  23  Ind.  App. 
614,  56  N.  £.  54;  Indianapolis  St.  Ry.  Co.  v.  Haverstick,  4  St  Ry.  Rep.  283, 
36  Ind.  App.  281,  74  N.  E.  34,  111  Am.  St  Rep.  163;  Frank  Bird  Transfer 
Co.  V.  Morrow,  3  St  Ry.  Rep.  231,  36  Ind.  App.  305,  72  N.  E.  189;  Union 
Traction  Co.  ▼.  Sullivan,  4  St  Ry.  Rep.  240,  38  Ind.  App.  513,  76  N.  £.  116. 

[1] 
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thrown  to  tht  pavement  by  a  collision  between  the  ear  and  an  automobile. 
In  an  action  against  the  railway  company  and  the  owner  of  the  automo- 
bile, in  which  he  obtained  judgment  against  both  defendants,  it  appeared 
that,  at  the  time  the  passenger  boarded  the  car,  about  a  mile  distant  from 
the  place  of  the  collision,  all  of  the  seats  were  occupied  and  he  took  a 
position  upon  the  running  board,  on  which  other  persons  were  standing. 
After  that  and  prior  to  the  time  of  the  collision  tiiere  were  vacant  seats 
in  the  car,  one  of  which  he  mighty  with  reasonable  vigilance  and  effort, 
have  secured  and  occupied,  and  had  he  done  so  he  would  not  have  been 
injured.    Heid,  that  it  was  error  for  the  trial  court  to  charge,  in  effect. 


-Topeka  City  Ry.  Go.  v.  Higgs,  38  Ksa.  875,  16  Pac  667,  6  Am. 
8t  Rep.  754. 

Malme.^  Cameron  v.  Lewiston,  etc,  Ry.,  103  Me.  482,  70  Atl.  634.  See 
also  Stone  v.  Lewiston,  ete.,  Ry.  Co.,  S  St  Ry.  Rep.  323,  09  Me.  243,  50 
AtL  57. 

Maasaolivsetts.— Moody  v.  Springfield  St.  Ry.  Co.,  182  Mass.  158,  65 
N.  £.  20;  Mason  v.  Boston,  etc,  Ry.  Co.,  4  St.  Ry.  Rep.  475,  100  Mass.  255, 
76  N.  £.  717;  Pomeroy,  etc,  Ry.  Co.,  5  St.  Ry.  Rep.  436,  103  Mass.  507,  70 
N.  E.  764;  Egan  v.  Old  Colony  St.  Ry.  Co.,  5  St  Ry.  Rep.  438,  105  Mass.  150, 
80  N.  E.  606;  Eldridge  v.  Boston  Elev.  Ry.  Co.,  203  Mass.  582,  80  N.  E.  1041; 
Olund  V.  Worcester,  etc,  Ry.  Co.,  206  Mass.  544,  02  N.  E.  720;  Heshion  v. 
Boston  Elev.  Ry.  Co.,  208  Mass.  117,  04  N.  E.  300. 

Mloldcaa.— Pomaski  v.  Grant,  110  Mich.  675,  78  N.  W.  801. 

Mississippi.  —  See  Bridges  v.  Jackson  Elec  Ry.  Lu  &  P.  Co.,  4  St  Ry.  Rep. 
547,  86  Miss.  584,  38  So.  788. 

MissomrL  — Seymour  v.  The  Citizens'  Ry.  Co.,  114  Mo.  266,  21  S.  W.  730; 
Sweeney  v.  Kansas  City  Cable  R.  Co.,  150  Mo.  385,  51  S.  W.  682;  Allen  v.  St 
Louis  Transit  Co.,  3  St  Ry.  Rep.  562,  183  Mo.  411,  81  S.  W.  1142;  Kreimel- 
mann  v.  Jourdani,  107  Mo.  App.  64,  80  S.  W.  323;  Vessels  v.  Metropolitan  St 
Ry.  Co.,  129  Mo.  App.  708,  108  S.  W.  578. 

Kebraska.  — Boesen  v.  Omaha  St  Ry.  Co.,  6  St  Ry.  Rep.  800,  70  Neb.  381, 
112  N.  W.  614. 

Kew  Jenoy.  — City  Ry.  Co.  v.  Lee,  50  N.  J.  L.  435,  14  AtL  883;  Whalen 
V.  Consolidated  Tract  Co.,  61  N.  J.  L.  606,  40  AU.  645,  41  L.  R.  A.  836,  68 
Am.  St  Rep.  723;  Wheeler  v.  South  Orange  ft  M.  Tract  Co.,  3  St  Ry.  Rep. 
631,  70  N.  J.  L.  725,  58  AtL  027. 

Kew  Tork.  —  Spooner  v.  Brooklyn  City  R.  Co.,  54  N.  Y.  230,  13  Am.  Rep. 
570;  Cramer  v.  Brooklyn  Heights  R.  Co.,  6  St  Ry.  Rep.  380,  190  N.  Y.  310; 
Gregory  v.  Elmira,  etc.,  R.  Co.,  6  St  Ry.  Rep.  375,  100  N.  Y.  363,  83  N.  E. 
52;  Coleman  v.  Second  Ave.  R.  Co.,  41  Hun  380;  Wood  v.  Brooklyn  City  R. 
Co.,  5  App.  Div.  492,  38  N.  Y.  Supp.  1077;  Hassen  v.  Nassau  Elec  R.  Co.,  34 
App.  Div.  71,  53  N.  Y.  Supp.  1060;  Brainard  v.  Nassau  Elec.  R.  Co.,  44  App. 
Div.  613,  61  N.  Y.  Supp.  74;  Henderson  v.  Nassau  Elec  R.  Co.,  46  App.  Div. 
280,  61  N.  Y.  Supp.  690;  Sheeron  v.  Coney  Island,  etc,  R.  Co.,  78  App.  Div. 
476,  79  N.  Y.  Supp.  752;  Edwards  v.  New  Jersey,  etc.  Ferry  Co.,  144  App. 
Div.  564,  129  N.  Y.  Supp.  717;  Bruno  v.  Brooklyn  City  R.  Co.,  5  Misc.  327,  25- 
N.  Y.  Supp.  507.  See  also  Mullane  v.  N.  Y.  City  Ry.  Co.,  51  Misc  24,  99 
N.  Y.  Supp.  798. 
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MB  matter  of  law,  that  the  plaintiff  was  not  negligent  in  standing  upon 
the  Fanning  board.  As  between  the  plaintiff  and  the  owner  of  the  anto- 
mobile,  the  law  imposed  upon  the  plaintiff  the  obligation  to  reasonably 
and  with  ordinary  vigilance  and  prudence  care  for  his  safety  and  freedom 
from  personal  injury,  and  it  was  for  the  jury  to  determine  whether  a 
reasonably  prudent  man  would  under  the  circumstances  and  conditions 
which  aceompcmied  the  plaintiff  subsequent  to  the  boarding  of  the  car  by 
him»  have  been  standing,  as  was  the  plaintiff,  upon  the  running  board  at 
the  time  of  the  collision,  and  whether  the  negligence  of  the  plaintiff,  if 
found,  ocmtriboted  to  his  injuries. 

Okto.  — Lake  v.  Cincinnati,  etc,  R.  Co.,  13  Ohio  C.  C.  494;  HoUingsworth 
▼.  Cincinnati  8t.  Ry.  Co.,  21  Ohio  Cir.  Ct.  R.  530,  12  O.  C.  D.  100. 

Ores^B*  —  Anderson  v.  C^ty  and  Suburban  Ry.  Co.,  42  Greg.  505,  71 
Pac  059. 

WLkmMm  IaUa4.  —  Elliott  ▼.  Newport  8t  Ry.  Co.,  18  R.  L  707,  28  Atl.  338, 
83  L.  R.  A.  208;  Verrone  v.  Rhode  Island,  etc,  Ry.  Co.,  4  St  Ry.  Rep.  974, 
27  R.  I.  870,  62  AtL  512,  114  Am.  St  Rep.  41;  Bets  ▼.  Rhode  Island  Co.,  70 
Aa  1058. 

TaxM.  — San  Antonio  v.  Bryant,  30  Tex.  Civ.  App.  437,  70  S.  W.  1015. 

Waakiastom.— Cogswell  v.  West  St,  etc,  Ry.  Co.,  5  Wash.  46,  31  Pac 
411;  Lawson  v.  Seattle,  etc,  Ry.  Co.,  2  St  Ry.  Rep.  945,  34  Wash.  500,  76 
Pac  71. 

WlMraala.  — Geits  v.  Milwaukee,  72  Wis.  307,  39  N.  W.  866.  See  also 
Sehoenfeld  v.  MUwaukee  City  Ry.  Co.,  74  Wis.  433,  43  N.  W.  162. 

In  Math  v.  Chicago  City  Ry.  Co.,  243  HI.  114,  90  N.  K  235,  the  court  said: 
"Hie  footboard  is  not  furnished  for  ordinary  use  in  riding  on  cars,  but  it  is 
universally  known  that  there  are  times  when  street  cars  are  so  crowded  with 
passengers  that  some  are  compelled  to  ride  on  the  footboard  or  not  reach  thar 
businefls  or  homes  at  all.  Such  conditions  furnish  an  excuse  for  standing  on 
a  footboard,  so  that  there  is  no  rule  of  law  that  standing  in  such  a  place  con- 
stitutes, in  itself,  negligence  on  the  part  of  a  passenger.^  In  Pomeroy  v. 
Boston,  etc,  Ry.  Co.,  5  St  Ry.  Rep.  436,  193  Mass.  507,  79  N.  E.  764,  the 
eourt  said:  "Hie  transportation  of  passengers  often  includes  the  use  by 
them  of  the  running  board  by  the  invitation  and  with  the  permission  of  the 
carrier,  and  where  this  condition  of  travel  appears  ordinarily  as  a  matter  of 
law  negligence  cannot  be  inferred  on  the  part  of  a  passenger  who  stands 
thereon  during  transit ** 

t.  AppUeatlona  amd  Uaaitatlona  of  Generml  B«Ie«  —  Though  a  pas- 
senger is  not  guilty  of  contributory  negligoice  per  se  in  riding  cm  the  running 
board  of  a  street  railway  car,  he  is  boimd  to  exercise  reasonable  care  for  his 
safety,  and  if  he  fails  to  exercise  such  care  may  be  deemed  guilty  of  contribu- 
tory negligence.  Third  Ave.  R.  Co.  v.  Barton,  46  C.  C.  A.  241,  107  Fed.  215, 
52  L.  R.  A.  471;  Frazer  v.  California  St  Cable  Co.,  4  St  Ry.  Rep.  78,  146 
CaL  714,  81  Pac  2);  Math  v.  Chicago  City  Ry.  Co.,  243  111.  114,  90  N.  E.  236; 
Union  Traction  Co.  v.  Sullivan,  4  St  Ry.  Rep.  240,  38  Ind.  App.  513.  76  N.  E. 
116;  Allen  v.  St  Louis  Transit  Co.,  3  St.  Ry.  Rep.  562,  183  Mo.  411,  81  S.  W. 
1142;  Maerdcer  v.   Brooklyn  Heights  R.  Co.,  137  App.  Div.  49,  122  N.  Y. 
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DciVNDAifT  appeals  from  judgment  for  plaintiff.    Beported  09  N.  E.  262,  206 

N.  Y.  83. 

Alfred  L.  Becker  and  James  0.  Moore,  for  appellants. 

Eugene  M.  Bartlett,  for  respondent. 

Opinion  by  Collin,  J. : 

The  plaintiff  has  recovered  a  judgment  against  the  defendant 
for  the  damages  for  personal  injuries  received  by  him,  while  a 

Supp.  87;  Cusidc  v.  Intenirban  St.  R7.  Co.,  86  N.  Y.  Supp.  758;  Rosen  v.  Dry 
Dock,  etc.,  R.  Co.,  91  N.  Y.  Supp.  333;  Anderson  y.  City  ft  Suburban  R7. 
Co.,  42  Or^.  506,  71  Pac.  659;  Elliot  v.  Newport  St.  Ry.  Co.,  18  R.  I.  707,  28 
Atl.  338,  23  L.  R.  A.  208;  Lawson  v.  Seattle,  etc,  Ry.  Co.,  2  St  Ry.  Rep. 
946,  34  Wash.  600,  76  Pac  71 ;  Wen»l  v.  aty,  etc,  R.  Co.,  64  W.  Va.  310,  61 
S.  E.  1001. 

The  law  imposes  on  a  passenger  riding  on  a  running  board  the  duty  of 
observing  for  his  own  safety  the  degree  of  care  that  a  person  of  ordinary 
prudence  would  obeenre  while  riding  on  a  running  board,  and  requires  greater 
attention  to  the  surroundings  and  precautions  to  avoid  danger  than  when 
occupying  a  seat.  If  the  circumstances  are  such  that  standing  on  the  foot- 
board is  an  act  of  carelessness  on  the  part  of  a  passenger,  or  there  is  a  failure 
to  exercise  such  care  as  persons  of  ordinary  prudoice  would  exercise  in  the 
same  position,  there  can  be  no  recovery.  Math  v.  Chicago  City  Ry.  Co.,  243 
111.  114,  90  N.  £.  235. 

If  the  jury  by  a  special  verdict  find  that  the  plaintiff,  injured  while  riding 
upon  the  running  board  of  a  street  car,  was  guilty  of  contributory  negligence, 
judgment  should  be  rendered  for  the  defendant.  Schoenfeld  v.  Milwaukee 
City  Ry.  Co.,  74  Wis.  433,  43  N.  W.  162. 

Where  a  passenger  upon  a  running  board  was  requested  by  the  conductor 
to  come  forward  to  a  vacant  seat,  and  in  passing  the  conductor  he  went  out- 
side of  him  and  was  struck  by  an  elevated  pillar  in  the  street,  it  was  held 
that  the  invitation  of  the  conductor  did  not  absolve  the  passenger  from  the 
exercise  of  reasonable  care  under  the  circumstances,  and  that  the  question 
of  his  care  should  be  submitted  to  the  jury.  Third  Ave.  R.  Co.  v.  Barton, 
46  C.  C.  A.  241,  107  Fed.  215,  52  L.  R.  A.  471. 

Common  prudence  requires  that  the  passenger  should  either  keep  his  body 
within  the  lines  of  the  car,  or,  if  he  is  disposed  to  swing  himself  out  beyond 
such  lines,  to  keep  a  diligent  lookout  to  avoid  coming  in  contact  with  other 
vehicles.  Frazer  v.  California  St.  Cable  R.  Co.,  4  St.  Ry.  Rep.  78,  146  Cal. 
714,  81  Pac.  29.  Where  the  conductor  of  a  car  wished  to  pass  a  passenger 
standing  upon  a  nmning  board,  and  the  passenger  bent  back  so  as  to  permit 
the  conductor  to  pass  between  him  and  the  car,  he  cannot  recover  for  injuries 
arising  from  striking  a  pole  near  the  track.  Nugent  v.  Fair  Haven,  etc.,  Ry. 
Co.,  73  Conn.  139,  46  Atl.  875. 

If  the  passenger  knowingly  exposes  himself  to  danger  such  ao  an  ordinarily 
prudoit  person  under  the  circumstances  would  not  have  done,  and  is  thereby 
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paasenger  on  a  street  enrf ace  car  of  the  defendant  railway  com- 
pany, through  a  collision  between  the  car  and  an  automobile  of 
the  defendant  motor  company  at  an  intersection  of  streets  in  the 
city  of  Buffalo,  N.  Y«  The  car  was  an  open  car,  and  at  the  time 
of  the  collision  the  plaintiff  was  standing  upon  one  of  the  running 
boards  extending  along  its  sides  holding  to  the  stanchions  or 
upri^ts.  He  testified  that  the  collision  so  jolted  the  car  that  he 
was  thrown  from  the  running  board  to  the  pavement  of  the  street 
and  received  the  injuries  claimed. 

mjured,  or,  if  by  reaaonable  precaution  he  eonld  have  foreeeen  the  danger  and 
avoided  the  injnry,  he  ought  not  to  be  allowed  damages,  but  theee  are  quee- 
tlooB  for  the  jury.  Union  Tracticm  Ck>.  v.  Sullivan,  4  St  Ry.  Bep.  240,  8S  Ind. 
App.  513,  76  N.  £.  116. 

Where  a  paaeenger,  who  had  been  employed  as  a  oonduetor  for  several 
yeara,  took  a  position  on  the  running  board  and,  as  the  car  passed  through  a 
■JUTOW  but  busy  street  with  whidi  he  was  entirely  familiar,  faced  the  car's 
mterioT  and  did  not  lo<^  to  see  if  there  was  danger  of  colliding  with  vdiides 
or  obstructions  in  the  streets,  and  was  struck  by  the  pole  <^  a  cart  which  he 
could  have  seen  by  looking  in  the  direction  the  car  was  going,  and  could  have 
avoided  had  he  seen  it,  he  was  guilty  of  ocmtributory  negligence.  Heshicm 
▼.  Boston  Elov.  Ry.  Co.,  208  Mass.  117,  94  N.  E.  390. 

It  is  the  duty  of  a  passenger  riding  on  the  running  board  of  a  car  to  eocer- 
eise  sudi  a  degree  of  care  as  is  reasonably  necessary  to  prevent  his  being 
struck  by  a  passing  car;  if,  by  standing  up  and  not  leaning  out,  he  can  avirfd 
being  struck,  and  he  fails  to  observe  that  care,  he  is  not  entitled  to  recover 
for  his  injuries.  Allen  v.  St.  Louis  Trsnsit  Co.,  3  St.  Ry.  Rep.  562,  183  Mo. 
411,  81  S.  W.  1142. 

Where  a  passenger  jumped  on  a  moving  car  and  swung  himself  along  on  the 
running  board  to  seek  a  seat,  although  there  was  a  vacant  seat  at  the  point 
where  he  first  got  on  the  car,  and  he  is  struck  by  a  post  of  an  elevated  rail- 
road, he  is  guUty  of  contributory  n^ligencew  Cassio  v.  Brooklyn  Heights 
R.  Co.,  59  App.  Div.  617,  69  N.  Y.  Supp.  208. 

A  passenger  on  a  street  car  who,  knowing  that  it  was  approaching  a  curve 
and  that  his  signal  to  the  conductor  to  stop  was  too  late^  got  upon  the 
running  board  and  was  thrown  off  when  the  car,  going  at  the  rate  of  ten  or 
twelve  mUes  an  hour,  struck  the  curve  with  a  shock  insufficient  to  disturb 
the  passengers  within  the  car,  is  guilty  of  contributory  negligence  which  bars 
a  reeoveiy.  Maercker  v.  Brooklyn  Heights  R.  Co.,  137  App.  Div.  49,  122 
N.  Y.  Supp.  87. 

Where  a  passenger  is  riding  upon  the  running  bosrd  of  s  crowded  street 
car  and  collides  with  a  poet,  vehicle  or  other  obstruction  close  to  the  track. 
Us  contributory  negligence  is  generally  a  question  for  the  jury.  Koonts  v. 
District  oi  Columbia,  24  App.  D.  C.  59  (collision  with  projecting  plank) ; 
Pori^gton-Kimbal!  Brick  Co.  v.  Eckman,  102  111.  App  183;  Pomaskl  v.  Grant, 
119  Midi.  675,  78  N.  W.  891;  City  Ry.  Co.  v.  Lee^  50  N.  J.  L.  435,  14  Atl. 
88S  (ecdlisioB  with  passengers  on  running  board  of  another  car) ;  Wood  v. 
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There  was  evidence  from  which  the  jury  might  have  found 
that  the  plaintiff  boarded  the  car  at  a  point  a  mile  or  thereabouts 
from  the  place  of  the  collision,  at  which  time  all  of  the  seats  were 
occupied  and  the  plaintiff  took  his  position  upon  the  running 
board,  upon  which  eight  or  ten  other  persons  were,  and  while 
there  he  paid  his  fare  as  a  passenger;  that  at  and  prior  to  the 
time  of  the  collision  there  were  vacant  seats  in  the  car,  one  of 
which  the  plaintiff  might  with  reasonable  vigilance  and  effort 

Brooklyn  City  R.  Co.,  6  N.  Y.  App.  Div.  492,  38  N.  Y.  Supp.  1077  (collision 
with  vehicle) ;  Faria  v.  Brooklyn  City  &  N.  R.  Co.,  46  N.  Y.  App.  Div.  231, 
61  N.  Y.  Supp.  670  (collision  with  vehicle) ;  Henderson  v.  Nassau  Elec  R. 
Co.,  46  N.  Y.  App.  Div.  280,  61  N.  Y.  Supp.  690  (collision  with  vehicle) ; 
Bruno  v.  Brooklyn  City  R.  Co.,  5  Misc.  (N.  Y.)  327,  26  N.  Y.  Supp.  507 
(collision  with  horses  of  street  car) ;  Walsh  v.  Interurhan  St.  Ry.  Co.,  50 
Misc.  (N.  Y.)  637,  98  N.  Y.  Supp.  656;  Hollingsworth  v.  Cincinnati  St  Ry. 
Co.,  21  Ohio  Cir.  Ct.  Rep.  536,  12  0.  C.  D.  100  (collision  with  car  on  other 
track) ;  Elliott  v.  Newport  St.  Ry.  Co.,  18  R.  I.  707,  28  Atl.  388,  23  L.  R.  A. 
208  (collision  with  trolley  pole) ;  Qeitz  v.  Milwaukee  City  Ry.  Co.,  72  Wis. 
307,  39  N.  W.  866  (collision  with  post). 

The  fact  that  there  were  other  persons  standing  on  the  running  hoard  of  the 
car  tends  to  show  the  passenger's  freedom  from  n^Iigence.  Koontz  v.  Dis- 
trict of  Columbia,  24  App.  D.  C.  59.  But  the  passenger  is  not  guilty  of  negli- 
gence per  «0  in  so  riding  where  there  are  no  other  persons  on  the  running 
board.  West  Chicago  St.  Ry.  Co.  v.  Marks,  82  111.  App.  185,  afTd,  182  111. 
15,  55  N.  E.  67. 

A  passenger  is  not  necessarily  guilty  of  n^ligence  where  he  rides  on  the 
running  board  though  he  is  intoxicated;  Lawson  v.  Seattle,  etc.,  Ry.  Co.,  2 
St.  Ry.  Rep.  945,  34  Wash.  500,  76  Pac  71 ;  or  though  he  is  a  cripple,  where 
the  injury  is  not  the  proximate  result  of  his  condition.  Topeka  City  Ry.  Co.  v. 
Higgs,  38  Kan.  375,  16  Pac.  667,  5  Am.  St.  Rep.  754. 

In  Boesen  v.  Omaha  St.  Ry.  Co.,  6  St.  Ry.  Rep.  809,  79  Neb.  381,  112  N.  W. 
614,  where  a  passenger  was  injured  by  being  thrown  off  while  standing  upon 
the  nmning  board,  and  it  appeared  that  he  took  such  position  at  the  request 
of  the  conductor,  the  court  said:  **  It  a  passenger,  at  the  direction  of  those  in 
charge,  takes  a  designated  place  on  the  car  of  the  company,  he  cannot  be 
charged  with  n^ligence  solely  from  the  fact  that  he  rode  in  such  position. 
He  cannot  be  charged  with  contributory  negligence  because  of  the  position  he 
occupies  at  the  direction  and  request  of  the  company.  The  negligence,  if  any, 
in  standing  where  he  is  directed  is  the  negligence  of  the  company." 

Where  a  passenger  riding  upon  the  nmning  board  of  a  car  is  thrown  off  by 
a  sudden,  violent  jerk,  his  contributory  negligence  is  generally  a  question  for 
the  jury.  Sheeron  v.  Coney  Island,  etc.,  R.  Co.,  78  App.  Div.  476,  79  N.  Y. 
Supp.  752 ;  Verrone  v.  Rhode  Island,  etc.,  Ry.  Co.,  4  St.  Ry.  Rep.  974,  27  R.  I. 
370,  62  Atl.  512,  114  Am.  St.  Rep.  41.  And  see  infra,  the  cases  cited  under 
Assumption  of  Risk,  p.  8. 

Where  a  passenger  riding  upon  a  running  board  is  injured  because  the  oon* 
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have  secured  and  occupied  and  had  he  bo  done  he  would  not  have 

been  injured.     The  trial  justice  in  his  main  charge  omitted  any 

instruction  concerning  the  negligence  of  the  plaintiff,  stating  to 

the  jury  that  they  might  eliminate  from  their  consideration  of  the 

case  any  question  with  reference  to  his  n^ligence.     No  exception 

to  that  part  of  the  charge  was  taken.     Following  upon  certain 

requests  on  the  part  of  the  defendants,  the  trial  justice  charged, 

in  effect,  as  a  matter  of  law,  that  the  plaintiff  was  not  negligent 

dnctor  stumbled  and  grasped  the  passenger  to  save  himself,^  he  can  recover 
for  his  injuries.  Whalen  ▼.  Consolidated  Tracti<m  Co.,  61  N.  J.  L.  606^  40 
Atl.  e45»  41  L.  R.  A.  S36,  6S  Am.  St.  Rep.  723.  Where  a  conductor,  whUa 
eoUecting  lares,  by  swinging  himself  out  around  the  passengers  on  the  run« 
nittg  board,  is  strudc  by  a  trolley  pole  and  thrown  against  a  passenger,  the 
Utter  can  recover  for  his  injuries.  Horan  v.  Rockwell,  110  N.  Y«  App.  Div. 
G22,  96  N.  T.  Supp.  078. 

3.  Oar  Hot  Crowded.  —  A  passenger  is  required  to  exercise  reasonable 
eare  for  his  safety  during  transit,  and  this  sometimes  imposes  upon  him  the 
duty  of  occupying  a  vacant  seat  in  a  street  car  in  preference  to  riding  on  the 
running  board,  but,  according  to  the  rule  generally  adopted,  he  is  not  guilty 
of  contributory  n^ligence  per  se  if  he  rides  on  the  running  board;  his  negli« 
gence  is  generally  a  question  for  the  jury  under  all  the  circumstances.  Sey< 
mour  T.  Citizens'  Ry.  Co.,  114  Mo.  266,  21  8.  W.  739;  Allen  ▼.  8t  Louis 
Transit  Ox,  1S3  Mo.  411,  SI  8.  W.  1142;  Vessels  ▼.  Metropolitan  St  Ry.  Co., 
129  Mo.  App.  708,  108  8.  W.  578;  San  Antonio  v.  Bryant,  30  Tex.  Civ.  App. 
437,  70  8,  W.  1016. 

But  according  to  the  view  taken  in  some  states,  if  a  passenger  takes  a 
position  on  the  running  board,  in  the  absence  of  a  reasonable  cause  or  excuse, 
when  there  is  a  vacant  seat  in  the  car,  he  will  be  deemed  negligent  Camden 
V.  Railroad  Co.,  44  Am.  Rep.  123;  Railroad  Co.  v.  Carroll,  6  111.  App.  201; 
Gaspers  v.  Dry  Dock,  etc,  R.  Co.,  22  N.  Y.  App.  Div.  166,  47  N.  T.  Supp.  961. 

A  passenger  will  not  be  charged  with  negligence  by  moving  along  the  run- 
ning  board  in  order  to  obtain  or  change  his  seat  Kreimelmann  v.  Jourdan, 
107  Ma  App.  64,  80  8.  W.  323;  Cameron  v.  Lewiston,  etc.,  Ry.  Co.,  103  Me. 
482,  70  Atl.  634;  Wheeler  v.  South  Orange,  etc.  Tract  Co.,  3  St  Ry.  Rep. 
631,  70  N.  J.  L.  725,  68  Atl.  927;  Coleman  v.  Second  Ave.  R.  Co.,  41  Hun  380. 

Where  a  person  got  on  the  wrong  car  and  then  passed  along  the  running 
board  to  ask  the  conductor  for  a  transfer,  it  was  held  that  his  n^ligence 
was  a  question  for  the  jury.  Citizens'  St  R.  v.  Hoffbauer,  23  Ind.  App.  614, 
56  N.  £.  54.  Where  a  passenger  preparatory  to  alighting  from  the  car  went 
akag  the  running  board  to  get  a  bundle  which  he  had  left  under  a  rear  seat, 
it  was  held  that  he  was  not  guilty  of  n^ligence  as  a  matter  of  law.  Mason 
▼.  Boston,  etc.,  Ry.  Co.,  4  St  Ry.  Rep.  475,  190  Mass.  255,  76  N.  E.  717. 

A  passenger  having  a  seat  upon  a  crowded  car  is  not  deemed  n^ligent  in 
snrrendering  his  seat  to  a  woman  passenger  and  riding  upon  the  running 
board.  Brainard  y.  Kassau  Elec  R.  Co.,  44  N.  Y.  App.  Div.  613,  61  N.  Y. 
Supp.  74. 
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in  standing  upon  the  rnnning  board  as  a  passenger,  and  thereto 
each  defendant  excepted.  We  are  to  determine  whether  or  not 
there  was  error  therein. 

The  railway  company  received  the  plaintiff  npon  its  car  and 
accepted  the  f are,  and  the  relation  between  it  and  the  plaintiff 
was  that  of  carrier  and  pass^iger.  The  plaintiff  in  taking  the 
position  upon  the  running  board,  when  he  mounted  the  car,  was 
not  guilty  of  contributory  negligence  as  a  matter  of  law,  because 

Where  there  ifl  no  vacant  seat  a  passenger  is  not  deemed  negligent  in  rid- 
ing upon  the  running  board,  though  he  might  have  found  a  position  of  less 
danger  by  standing  between  the  seats.  Hassen  v.  Nassau  Elec.  R.  Co.,  34 
N.  Y.  App.  Div.  71,  53  N.  Y.  Supp.  1060.  Where  a  passenger  rode  upon  the 
running  board  for  several  Uocks  without  looking  ahead  to  avoid  oollisicms, 
and  was  strudc  by  a  wagon  which  other  passengers  upon  the  running  board 
avoided  by  stepping  between  the  seats,  he  is  guilty  of  negligence. 

In  MlMourl,  a  passenger  riding  on  the  running  board  can  recover  for 
injuries  from  a  coUision  with  a  vehicle  or  obstrucUon  in  the  street,  though 
the  injury  would  have  been  avoided  had  he  occupied  a  vacant  seat  within  the 
ear.  Allen  v.  St  Louis  Transit  Co.,  1S3  Mo.  411,  81  8.  W.  1142;  Seymour 
V.  atixens'  Ry.  Co.,  114  Mo.  266,  21  S.  W.  730. 

It  is  proper  to  permit  a  witness  to  testify  that  the  usual  and  ordinary  use 
of  the  nmning  board  is  for  passengers  to  go  from  one  part  of  the  car  to 
another  and  that  passengers  use  the  running  board  for  that  purpose.  Citi- 
sens'  St  R.  Co.  V.  Hoffbauer,  23  Ind.  App.  614,  66  N.  £.  64. 

4.  Assnaiptloa  of  Risks  by  pAsseac^'*  —  A  passenger,  though  not 
guilty  of  negligence  in  standing  upon  the  running  board  of  a  street  car,  as- 
sumes the  risks  incident  to  the  operation  of  the  car  in  the  customary  and 
usual  way. 

ArlumsM.  — Oliver  v.  Ft  Smith,  etc.,  Co.,  80  Ark.  222,  116  a  W.  204. 

Xlllaols*^  Chicago  City  Ry.  Co.  v.  Schaefer,  121  111.  App.  334. 

IndlABA.  — Citizens'  St  R.  Co.  v.  Hoffbauer,  23  Ind.  App.  614,  56  N.  E.  64. 

IfOvisiaBA*  — Gilly  v.  New  Orleans,  etc,  R.  Co.,  40  La.  Ann.  688,  21  So. 
850. 

MmssAolivsetts.  — Eldridge  v.  Boston  Elev.  Ry.  Co.,  203  Mass.  582,  80 
N.  E.  1041. 

Maime.  —  Cameron  v.  Lewiston,  etc.,  Ry.,  108  Me.  482,  70  Atl.  534. 

Mississippi.  —  Bridges  v.  Jackson  Elec  Ry.  L.  ft  P.  Co.,  4  St  Ry.  Rep. 
547,  86  Miss.  584,  38  So.  788. 

Wew  York.  — Gregory  v.  Elmira,  etc.,  R.  Co.,  6  St  Ry.  376,  100  N.  Y. 
363,  83  N.  E.  62;  Edwards  v.  N.  J.,  etc,  Ferry  Co.,  144  N.  Y.  App.  Div.  554, 
120  N.  Y.  Supp.  717. 

Bbode  IslAad.  — Elliott  v.  Newport  St  Ry.  Co.,  18  R.  I.  707,  28  Atl.  338, 
23  L.  R.  A.  208;  Verrone  v.  Rhode  Island,  etc,  Ry.  Co.,  27  R.  L  370,  62  Atl. 
612,  114  Am.  St  Rep.  41. 

The  risks  he  assiuies  are  those  arising  from  known  dangers  and  fr<Mn  the 
usual  jolting  and  swaying  of  the  car.    He  does  not  assume  the  risks  arising 
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ibete  was  then  no  seat  wkich  he  could  secure  and  occupy,  and 
whether  or  not  he  was  guilty  of  contributory  n^ligenoe  in  remain- 
ing on  the  running  board  depended  upon  all  the  conditions  and 
eircunistances  as  delineated  by  the  testimony  and  was  a  question 
for  the  jury.  Cattano  v.  Met  Street  By.  Co.,  173  N.  Y.  665 ; 
Wood  V.  Brooklyn  City  B.  B.  Co.,  5  App*  Div.  492.  His  negli- 
gmoe,  if  found  to  exist,  would  defeat  his  right  of  recovery  provided 
it  contributed  to  produce  the  injury  upon  which  that  right  was 

from  tiie  negligent  management  of  the  oar  by  the  employees  of  the  company. 
Oiher  ▼.  Ft.  Smith,  ete.,  Co.,  S9  Ark.  222,  116  S.  W.  204;  Eldridge  v.  Boston 
lSle?ated  By.  Go.,  203  Maas.  582,  80  N.  E.  1041.  Nor  does  he  assume  the  risk 
of  injury  from  a  sadden  violent  jerk  of  the  car.  Sheeron  v.  Coney  Island, 
etc.,  R.  Co.,  78  N.  T.  App.  DIt.  476,  79  N.  Y.  Supp.  752;  Verrone  v.  Rhode 
Island,  etc..  By.  Coc,  4  St  By.  Bep.  974,  27  B.  L  870,  62  Atl.  512,  114  Am.  St 
Bep.  41.  He  does  not  assume  the  danger  of  a  collision  wiUi  a  pole  in  prox- 
imity to  the  track  where  he  has  no  knowledge  thereol  Cameron  v.  Lewiston, 
ete..  By.  Co.,  103  Me.  482,  70  AtL  534;  Citizens'  St  By.  Cow  ▼.  Hoffbauer,  23 
Ind.  App.  614,  56  N.  E.  54;  Elliott  v.  Newport  St  By.  Co.,  18  B.  I.  707,  28 
Ati.  338,  23  L.  R.  A.  208.  Nor  the  danger  of  a  collision  with  a  plank  or 
beam  used  by  the  company  in  making  repairs  to  the  track  and  extending  over 
the  nmning  board.  Cramer  t.  Brooklyn  Heights  B.  Co.,  190  N.  Y.  310,  6  St 
By.  Bep.  380,  83  N.  E.  35.  He  does  not  under  all  eircumstanoee  assume  the 
danger  of  a  collision  with  a  wagon  in  the  street  Eldridge  t.  Boston  filer.  By. 
Co.,  203  Mass.  582,  89  N.  E.  1041.  See  also  ElUott  ▼.  Newport  St  By.  Co.,  18 
B.  I.  707,  28  Atl.  338,  23  L.  B.  A.  308. 

In  Citiaens*  St  B.  Co.  v.  Hoffbauer,  23  Ind.  App.  614,  56  N.  E.  54,  the  court 
said:  ^When  appellee  in  the  case  at  bar  went  upon  the  footboard,  he  took 
upon  himself  the  duty  of  looking  out  for  himself  against  the  usual  and  obvi* 
oua  peril  of  the  place,  as  long  as  the  car  was  operated  and  managed  in  the 
usual  manner.  But  the  danger  of  being  hit  by  a  trolly  pole  while  on  the  foot- 
board was  not  such  a  danger  as  he  was  bound  to  anticipate  when  the  car  was 
run  in  the  unusual  manner  of  baring  the  footboard  next  to  the  trolly  poles, 
sad  he  had  no  knowledge  that  it  was  so  running.  In  the  absence  of  knowl- 
edge  he  had  the  right  to  assume  that  the  car  was  properly  managed  and  was 
naming  with  the  footboard  away  from  the  poles,  and  that  there  was  no 
danger  from  trolley  poles  while  on  the  footboard.'* 

If  a  passenger  chooses  to  stand  on  the  running  board  when  there  is  room 
lor  him  on  the  rear  platform  or  in  the  seats  of  the  car  it  is  not  the  duty  of 
the  conductor  to  warn  such  passenger  that  he  may  be  exposed  to  jerks  or 
hirdies  incidental  to  the  ordinary  motion  of  the  car  when  passing  over 
switdies  or  around  curves.  Olund  ▼.  Worcester,  etc.  By.  Co.,  206  Mass.  544, 
92  N.  B.  720. 

When  a  paasanger  rides  upcm  the  running  board  of  a  car  when  he  could 
have  occupied  a  seat  he  assumes  all  the  dangers  of  his  position,  such  as  the 
^mfg&r  of  striking  a  pole;  Bridges  ▼.  Jadcson  Elec  By.  L.  ft  O.  Co.,  4  St  By. 
Bep.  647,  86  Mise.  584,  38  So.  788;  or  a  car  upon  the  other  tradL    Moody  ▼. 
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based.  A  passenger,  who  without  negligence  stands  upon  the 
running  board,  step  or  platform  of  a  street  surface  car,  assumes 
the  risks  incident  to  the  operation  of  the  car  in  the  customary  and 
ordinary  way,  such  as  the  movements  attendant  upon  the  starting 
and  stopping  and  passing  over  the  curves  and  the  jolting  and 
rocking  of  the  car,  but  does  not  assume  those  which  are  exceptional 
or  which  spring  from  the  negligence  of  the  railway  company,  such, 
for  instance,  as  those  of  derailment  or  collisions.  He  is,  however, 
under  the  duty  of  exercising  care,  reasonable  and  conmiensurate 
with  the  dangerous  nature  of  his  position,  to  shield  himself  from 
the  results  of  those  exceptional  risks.  Kramer  v.  Brooklyn 
Heights  B.  B.  Co.,  190  N.  Y.  310;  Gregory  v.  ElnUra  Water, 
Light  &  B.  B.  Co.,  190  N.  Y.  363;  Kiefer  v.  Brooklyn  Heights 
B.  B.  Co.,  Ill  App.  Div.  404. 

But  a  passenger  who  takes  or  retains,  in  the  absence  of  a  reason- 
able cause  or  excuse,  a  position  upon  the  running  board,  steps  or 
platform  of  a  street  surface  car  when  there  is  a  vacant  seat  which 
he  may  reach  and  occupy  with  reasonable  and  proper  vigilance 
and  effort,  is  negligent     He  may  not  causelessly  and  without 

Springfield  St.  Ry.  Co.,  1S2  Mass.  158,  66  N.  E.  29.  But  a  passenger  does  not 
assume  the  risk  of  striking  a  car  on  another  track  when  he  is  using  the  run« 
ning  board  to  get  a  scat  he  wants.  Kreimelmann  v.  Jourdan,  107  Mo.  App. 
64,  80  S.  W.  323. 

An  instruction  that  a  passenger  assumes  the  increased  risk  of  riding  on  the 
footboard,  holding  on  to  the  handle  bar,  if  he  knew  there  was  standing  room 
inside  the  car,  is  not  erroneous  if  supported  by  the  evidoice.  Brigfatwood  By. 
Co.  V.  Carter,  12  App.  D.  C.  156. 

In  Missomrlt  a  passenger  riding  on  the  running  board  when  there  are 
vacant  seats  in  the  car  assumes  only  the  risks  incident  to  his  position,  and 
not  those  which  might  result  from  the  failure  of  the  company's  servants  to 
observe  due  care  in  the  management  of  the  car.  Vessels  v.  Metropolitan  St. 
By.  Co.,  129  Mo.  App.  708,  108  S.  W.  678. 

5.  Pasaencor  Prepariac  to  Alicl^t.  —  The  question  of  the  contributory 
n^Iigence  of  a  passenger  taking  a  position  upon  the  running  board  of  a  street 
car  preparatory  to  alighting  from  the  car  is  discussed  in  a  note  to  Bainbridge 
V.  Union  Traction  Company,  1  St  By.  Bep.  694. 

6.  Rule  ia  PeimaylTaiila.  —  In  Pennsylvania  it  is  held  that  it  is  not 
necessarily  negligence  for  a  passenger  to  ride  on  the  running  board  when  the 
car  is  crowded  so  that  there  is  no  room  inside,  and  the  passenger's  negligence 
in  such  a  case  is  a  queetion  for  the  Jury.  Bumbear  v.  United  Traction  Co., 
198  Pa.  St  198,  47  Atl.  961 ;  Abel  v.  Northampton  Tract  Co.,  4  St  By.  Bep. 
960,  212  Pa.  St.  329,  61  Atl.  916.  Such  a  passenger,  however,  assumes  the 
risks  incident  to  the  usual  swaying  and  Jolting  of  the  car  and  from  collision 
with  passing  vehicles  and  obstructions  which  unexpectedly  appear.    Bumbear 
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occupy  a  hazardous  position  when,  by  reasonable  watchful- 
ness and  exertion,  he  may  place  himself  in  the  safer  one  which 
the  railway  company  has  provided  for  its  passengers.  Coleman 
V.  Second  Avenue  B.  B.  Co.,  114  N.  Y.  609;  Bradley  v.  Second 
Avenue  B.  B.Co.,  90  Hun  419;  Clark  v.  Bailroad  Co.,  36  N.  Y. 
135;  Oinna  v.  Second  Avenue  B.  B.  Co.,  67  K  Y,  696.  The 
plaintiff  was  bound,  as  matter  of  law,  to  be  reasonably  diligent  in 
ascertaining  whether  or  not  a  seat  became  vacant,  and  in  case  a  seat 
did  become  vacant,  in  then  reaching  and  securing  it,  unless  there 
existed  a  reason  justifying  him  in  remaining  upon  the  running 
board.  The  exception  of  the  railway  company  to  that  part  of  the 
charge  under  consideration  was  well  taken. 

The  relation  between  the  plaintiff  and  the  motor  company  was 
that  which  exists  between  travelers  upon  the  street  or  highway. 
Under  it  the  law  imposed  upon  the  plaintiff  the  obligation  to 
reasonably  and  with  ordinary  vigilance  and  prudence  care  for  his 
safety  and  freedom  from  personal  injury.  If  he  failed  to  exer- 
cise reasonable  care  and  thoughtfulness  in  regard  to  evading  in- 
jury through  the  dangers  fairly  incident  to  traveling  upon  the 
street,  he  was  n^ligent.     The  relation  between  the  plaintiff  and 

T.  United  Traction  Co.,  108  Pa.  8t  198,  47  Atl.  061;  Rice  v.  PhiladelphU 
Rapid  Transit  Go.,  4  St  Ry.  Rep.  065,  214  Pa.  St  147,  63  AU.  419,  112  Am. 
6t  Rep.  738. 

If  it  is  reasonably  practicable  for  the  passenger  to  pass  in  the  car  it  is  his 
duty  to  do  so;  if  he  fails  to  do  so,  and  Toluntarily  assumes  a  position  of 
dai^r  on  the  running  board,  he  is  guilty  of  contributory  negligence  and 
assumes  all  the  risks  of  his  positicm.  Bumbear  v.  United  Traction  Co.,  198 
Pa.  St.  108,  47  Atl.  061;  Bums  ▼.  Johnstown  Pass.  Ry.  Co.,  4  St  Ry.  Rep. 
962,  213  F^  St  143,  62  Atl.  664,  2  L.  R.  A.  (K.  S.)  1101;  Harding  v.  Phila- 
delphia Rapid  Transit  Co.,  6  St  Ry.  Rep.  134,  217  Pa.  St.  60,  66  Atl.  161,  10 
L.  R.  A.  (N.  S.)  362.  See  also  Wood  v.  Chester  Traction  Co.,  36  Pa.  Super.  Ct 
483.  Where  a  passenger  riding  on  the  running  board  is  killed  by  contact  with 
a  pole  along  the  side  of  the  track,  and  the  deceased  at  the  time  of  the  accident 
was  disorderly  and  reckless,  disregarding  repeated  warnings  of  his  danger,  the 
company  is  not  liable.  Woodroffe  ▼.  Roxborough,  etc.,  Ry.  Co.,  201  Pa.  St  521, 
61  AtL  324,  88  Am.  St  Rep.  827.  A  passenger  struck  by  a  pole  while  he  was 
riding  on  the  running  board  cannot  recover  where  he  knew  of  the  poles  and  their 
proximity  to  the  track  and  warned  several  other  passengers  thereof,  and  they 
were  not  struck,  but  he  was.  Bums  v.  Johnstown  Pass.,  etc.,  Ry.  Co.,  4  St 
Ry.  Rep.  062,  218  Pa.  St  143,  62  Atl.  664,  2  L.  R.  A.  (N.  S.)  1101.  A  pas- 
senger  unwilling  to  assume  the  dangers  incident  to  a  position  on  the  running 
board  of  a  crowded  car  should  wait  for  a  subsequent  car.  Philadelphia  Rapid 
Transit  C6.,  6  St  Ry.  Rep.  134,  217  Pa.  St  60,  66  Atl.  161,  10  L.  R.  A. 
(K.  a)  362. 
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the  railway  company  and  the  duties  and  obligations  springing 
from  it  do  not  enter  into  the  consideration  of  the  plaintiff's  negli- 
gence or  freedom  from  negligence  in  his  contact  and  relation  with 
the  motor  company.  Would  a.  reasonably  prudent  man,  under 
the  circumstances  and  conditions  which  accompanied  the  plaintiff 
subsequent  to  the  boarding  of  the  car  by  him,  have  been  standing, 
as  was  the  plaintiff,  upon  the  running  board  at  the  time  of  the 
collision,  and  did  the  negligence  of  the  plaintiff,  if  found,  con- 
tribute to  his  injuries?  Certainly  these  were  questions  for  the 
jury,  and  the  exception  of  the  motor  company  was  well  taken. 
ConnoUy  v.  Knickerbocker  Ice  Co.,  114  N.  Y.  104;  Mills  v.  Wool- 
verton,  9  App.  Div.  82 ;  Miller  t?.  Uvalde  Asphalt  Paving  Co.,  134 
App.  Div.  212;  Spofford  v.  Harlow,  85  Mass.  176.  Any  negli- 
gence of  the  motorman  or  conductor  of  the  car  participating  in 
causing  the  collision  would  not  defeat  a  recovery  by  the  plaintiff 
from  the  motor  company.  Chapman  v.  New  Haven  Railroad  Co., 
19  N.  R  341 ;  Little  v.  Hackett,  116  U.  S.  366 ;  Bennett  v.  New 
Jersey  B.  B.  &  T.  Co.,  36  N.  J.  L.  225. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

Gray,  Willabd  Babtlett,  Hiscock  and  Chase,  J  J.,  concur; 
CuLLEN,  Ch.  J.,  concurs  in  result;  Vann,  J.,  absent 

Judgment  reversed,  eta 


Bichmond  v.  Tacoma  By.  &  Power  Co. 
(Washington  —  Supreme  Conrt) 

1.  Pbdbstbian  Struck  bt  Cab  at  Cbossino;  Eyn«NCB;  Nbouqencs;  Goh- 

TUBUTOBT  Nbougknce;  QUESTION  FOB  JuBT.  —  Action  for  injuries  to  a 
pedestrian  stnidc  hj  a  car  while  crossing  the  tracks  to  board  another  car. 
Evidence  examined  and  held  sufficient  to  warrant  the  jury  in  finding 
defendant  guilly  of  n^ligence. 

The  question  of  plaintiff's  contributory  negligence  in  failing  to  observe 
an  approaching  car  was  properly  submitted  to  the  jury,  and  could  not 
have  been  decided  as  a  matter  of  law. 

2.  Duty  of  Pedbstbian  Cbossiito  IWck;  Look  and  Listen.  —  A  pedestrian 

in  crossing  a  street  railway  trade  is  required  to  use  his  senses  and  exer* 

Injuy  to  Pedestrian.  —  For  a  discussion  of  the  liability  of  a  street 
railway  company  for  an  injury  to  a  pedestrian  struck  by  a  car,  see  Nellis  on 
Street  Railways  (2d  Ed.),  §|  404^06,  419-424. 
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dae  8uch  care  as  a  man  of  ordinary  prudence  would  be  expected  to  ezer« 
dae  under  such  eireumstanoes. 

The  rule  of  stop,  look  and  listen  as  applied  to  steam  railroads  cannot 
be  applied  in  its  entirety  to  street  railways  operated  in  a  populous  district. 
Z,  iHSTBUcnoNS;  Labt  Clear  Chance;  8pkbd  Qbdinanoe;  PsBSuicPTioirs. — 
An  instruction  that  plaintiff  should  be  allowed  to  recover,  although  negli- 
gent, if  the  defendant's  motorman  saw  the  danger  in  time  to  prevent  the 
accident,  but  failed  to  do  so,  is  not  prejudicial,  although  the  jury  found 
tiiat  the  plaintiff  was  not  negligent. 

An  instructi<ni  that  as  a  pedestrian  i^proached  a  street  crossing  ha 
had  a  right  to  presume  that  no  street  car  would  be  run  along  such  track 
in  violation  of  an  ordinance  governing  the  rate  of  speed,  is  proper,  al- 
though the  plaintiff  did  not  testify  as  to  knowledge  of  sudi  ordinance. 

An  instruction  that  a  pedestrian  crossing  a  street  is  entitled  to  pre- 
sume that  street  cars  wiU  be  run  within  the  speed  limit  prescribed  by 
ordinance  is  proper,  yet,  if  such  limit  is  exceeded,  the  pedestrian  is  not 
thereby  relieved  of  the  obligation  to  exercise  due  care. 

DDSRDAim  appeal  from  judgment  for  plaintiff.    Reported   122  Pac   351. 

John  A.  Shachleford  and  F.  D.  Oakley,  for  appellants. 

Davis  &  Neal,  A.  0.  Burmeieter,  and  Dunkleberger  £  Heinly, 
for  respondent 

Opinion  by  Pabkbs,  J. : 

This  action  was  commenced  in  the  Superior  Court  for  Pierce 
county  to  recover  damages  for  personal  injuries  which  the  plaintiff 
alleges  resulted  to  him  from  the  operation  of  one  of  the  street  cars 
belonging  to  the  defendant  Tacoma  Railway  &  Power  Company. 
A  trial  before  the  court  and  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  from  which  the  defendants  have 
appealed. 

Appellant  Tacoma  Railway  &  Power  Company  is  the  owner  of 
an  electric  street  railway  system  in  the  city  of  Tacoma.  Appel- 
lant A.  B.  Justice  was,  on  the  27th  day  of  July,  1910,  an  em- 
ployee of  the  company  in  charge  of  one  of  its  street  cars  as  motor- 
man,  when  respondent  was  struck  and  injured  by  the  car  at  the 
crossing  of  South  Fifty-second  and  M  streets  in  the  city.  The 
n^ligence  charged  against  appellants  is,  in  substance,  that  the  car 
was  being  run  at  an  excessive  and  unlawful  rate  of  speed,  and 
without  any  warning  of  its  approach  to  the  crossing  until  too  late 
to  enable  respondent  to  avoid  being  injured  by  it,  while  crossing 
the  track  on  which  it  was  approaching.     Appellants  deny  the 
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negligence  diarged  against  them^  and  affirmativeij  allege  that 
respondent's  injuries  were  the  result  of  his  own  want  of  care  and 
contributory  negligence.  The  first  and  principal  contention  made 
by  counsel  for  appellants  is  that  the  trial  court  erred  in  denying 
their  motions  for  an  instructed  verdict  and  for  judgment  notwith- 
standing the  verdict  This  involves  their  right  to  have  a  determi- 
nation of  the  cause  in  their  favor  upon  the  evidence  as  a  matter  of 
law,  and  we  will  first  notice  the  facts  upon  which  this  question 
must  be  determined. 

The  evidence  is  not  free  from  conflict;  but  a  careful  reading  of 
the  entire  record  convinces  us  that  the  evidence  was  sufficient  to 
warrant  the  jury  in  r^arding  the  following  facts  as  established 
thereby.  One  of  the  company's  lines  is  a  double-track  street  rail- 
way running  north  and  south  on  M  street,  where  it  crosses  South 
Fifty-second  street.  This  crossing  is  in  a  somewhat  thickly 
populated  resid^ice  district  of  the  city.  At  the  northwest  comer 
of  this  crossing  is  a  grocery  store  building,  fronting  directly  upon 
M  street  This  is  a  crossing  at  which  very  frequent  stops  are 
made  by  the  cars,  for  the  purpose  of  letting  off  and  taking  on 
passengers.  The  cars  run  north  upon  the  east  track  and  south 
upon  the  west  track.  Bespondent  was  familiar  with  the  locality 
and  the  manner  of  operating  cars  there.  He  had  resided  for  a 
considerable  time  some  two  blocks  to  the  west  of  the  crossing,  and 
was  accustomed  to  go  from  his  home  along  the  south  sidewalk  of 
Fifty-second  street  to  take  north-bound  cars,  which,  according  to 
custom,  stopped  at  the  north  sidewalk  crossing.  On  the  morning 
of  July  27,  1910,  respondent  started  from  his  home  to  take  a 
north-bound  car.  He  had  proceeded  but  a  short  distance  when 
he  saw  a  north-bound  car  coming  some  distance  to  the  south.  He 
then  increased  his  pace,  walking  very  fast,  and  also  running  at 
least  a  part  of  the  distance,  in  order  to  reach  the  car  when  it  would 
stop  at  the  north  sidewalk  crossing.  As  he  proceeded  east  along 
the  south  side  of  Fifty-second  street  he  could  not  see  north  along 
M  street  any  great  distance,  because  the  grocery  store  building  at 
the  northwest  comer  obstructed  his  view  to  the  north,  until  he 
reached  a  point  near  M  street  When  he  was  near  M  street,  and 
about  forty-five  feet  from  the  street  car  track,  he  could  have  seen 
a  car  coming  from  the  north  on  the  west  track  had  such  car  been 
within  a  distance  of  about  200  feet  from  the  south  sidewalk  cross- 
ing towards  which  he  was  going.  He  then  looked  to  the  north 
along  M  street,  and  did  not  see  any  car  coming  from  that  direction. 
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He  hurriedly  proceeded  on  his  way,  th^i  runnings  and  reached  the 
west  track  at  the  south  sidewalk  crossing  just  after  the  north- 
bound car  passed  that  point  on  the  east  track,  and  about  the  time 
that  car  was  stopping  at  the  north  sidewalk  crossing.  He  intended 
to  pass  round  to  the  rear  of  that  car  and  get  on  it  on  the  east  side ; 
entrance  thereto  being  on  that  side  only,  because  of  the  double 
track.  While  he  was  crossing  the  west  track,  and  evidently  while 
he  was  near  to  the  east  side  thereof,  he  was  struck  by  a  swiftly 
moving  south-bound  car  and  thrown  to  the  south  and  east,  landing 
near  or  upon  the  east  track.  He  did  not  look  for  the  coming  of 
the  south-bound  car  after  he  was  about  forty-five  feet  from  the 
track,  but  hurriedly  proceeded  on  his  way,  evidently  thereafter 
intent  only  on  reaching  the  north-bound  car  before  it  started  from 
the  north  sidewalk  crossing,  where  he  expected  it  to  stop.  He 
does  not  remember  of  hearing  any  warning,  by  bell  or  whistle,  of 
the  approach  of  the  south-bound  car.  This  may  be  accounted  for 
by  the  noise  of  the  other  )car  coming  to  a  stop  and  the  rapid  suc- 
cession of  events  then  occurring,  though  it  seems  highly  probable 
that  a  bell  warning  was  given  from  the  south-bound  car  about  the 
time  it  passed  the  north  sidewalk  crossing  and  the  other  car  which 
was  there.  Such  signal  was,  in  any  event,  given  only  a  very  short 
time  before  respondent  was  struck,  and  while  the  car  was  moving 
very  fast.  He  says  he  did  not  see  the  south-bound  car  at  any  time. 
If  his  story  is  to  be  believed,  it  is  evident  that  that  car  had  not 
reached  a  point  where  it  could  be  seen  by  him  when  he  looked  north 
from  a  point  forty-five  feet  distant  from  the  track ;  so  the  car  was 
thai  at  least  200  feet  north  of  the  south  sidewalk  crossing.  That 
car  passed  the  north  sidewalk  crossing  while  the  other  car  was 
there,  at  a  speed  of  twenty-five  miles  an  hour  as  estimated  by  one 
witness,  and  another  witness,  who  had  been  a  street  car  conductor, 
estimated  its  speed  at  that  point  at  thirty  miles  an  hour.  These 
were  apparently  disinterested  witnesses  and  seemed  to  have  had 
fairly  good  opportunities  for  observing  the  speed  of  the  car,  though 
witnesses  for  the  appellant  disagreed  with  them.  The  brakes  were 
first  applied  and  an  effort  made  to  check  the  speed  of  the  car  at 
about  the  time  it  passed  the  north  crossing  and  the  other  car.  It 
had  then  only  fifty-one  feet  to  run  before  reaching  the  south  cross- 
ing, where  it  struck  respondent.  Its  speed  was  checked  to  some 
extent  before  reaching  respondent,  but  it  was  evidently  then  still 
continuing  at  a  considerable  speed ;  for  it  was  not  finally  stopped 
until  it  ran  a  hundred  feet  or  more  after  striking  appellant     One 
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witness  testified  that  it  ran  150  feet,  arriving  at  that  conclusicm 
by  knowing  the  width  of  the  lots  fronting  upon  the  street,  and 
knowing  the  place  where  it  finally  stopped.  There  was  then  in 
force  in  the  city  of  Tacoma  an  ordinance  of  the  city  regulating 
the  speed  of  street  cars  within  the  city  limits,  which  limited  the 
speed  of  cars  upon  double-track  lines  in  this  part  of  the  city  to 
twenty  miles  per  hour. 

For  the  purpose  of  showing  the  duty  of  the  motorman  in  con- 
trolling his  car  while  passing  over  crossings  and  passing  other  cars, 
while  stopped  to  let  off  and  take  on  passengers  at  crossings,  re- 
spondent called  the  superintendent  of  the  company  as  a  witness, 
who  was  interrogated  and  answered  as  follows : 

"Q.  I  will  ask  you  to  state  whether  or  not  the  company  had  any  rules 
relative  to  the  operation  of  a  street  car  in  passing  another  car  standing  at  a 
crossing  taking  on  passengers,  or  just  going  up  to  the  crossing  for  the  purpose 
of  taking  on  and  letting  off  passengers!  A.  Yes»  sir.  Q.  I  will  ask  you  what 
that  rule  was?  A.  Cars  passing  another  car,  discharging  or  loading  passen- 
gers, are  required  to  reduce  speed  and  sound  gong.  Q.  Reduce  the  speed  to 
whatT  A.  What  the  motorman  would  consider  a  safe  rate  of  speed.  *  *  * 
Q.  Would  that  be  for  the  purpose  of  enabling  him  to  stop  and  avoid  injuries 
to  people  who  might  get  in  front  of  his  car  !  A.  Tes ;  that  is  the  idea.  Q.  The 
object  of  that  rule  is  to  protect  passengers  who  are  going  to  or  are  taking  the 
other  car?  *  *  *  A.  It  is  not  altogether;  people  might  be  crossing  the 
street,  and  a  view  of  the  passing  car  obstructed  by  the  standing  car;  that  is 
a  rule  that  is  for  the  safety  of  any  one  —  pedestrians,  horses  or  passengers, 
or  any  one  else.  Q.  For  the  protection  of  the  public  gmeraUyt  A.  Tea,  sir. 
Q.  There  is  no  particular  speed  to  which  it  is  reduced!    A.  No,  sir." 

We  note  this  evidence,  not  for  the  purpose  of  indicating  a  viola- 
tion of  rules  of  the  company,  but  as  throwing  light  upon  the  ques- 
tion of  appellant's  negligence  in  the  operation  of  the  car  at  this 
point,  and  as  indicating  what  might  be  expected  from  the  opera- 
tion of  the  car  by  a  person  of  ordinary  prudence  approaching  the 
crossing  at  that  time. 

The  evidence  being  suflScient  to  warrant  the  jury  in  believing 
these  facts,  argument  seems  unnecessary  to  demonstrate  that  the 
question  of  appellant's  negligence  was  for  the  jury  to  determine. 
The  speed  of  the  car,  the  presence  of  the  street  crossing,  the  pres- 
ence of  the  other  car,  stopped  at  the  crossing  to  let  off  and  take  on 
passengers,  the  delay  in  any  attempt  to  check  the  speed  of  the  car 
imtil  it  was  practically  upon  the  crossing  at  the  side  of  the  other 
car,  and  the  delay  in  giving  any  signal  of  its  approach  until  about 
that  time,  it  seems  to  us,  leave  nothing  to  be  argued  upon  the 
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question  of  appellant's  n^igeice,  except  such  argument  as  might 
be  properly  addressed  to  the  jury.  Clearly  this  branch  of  the 
ease  does  not  present  a  question  of  law  for  the  court  to  decide. 
Indeed,  the  argument  of  learned  counsel  for  appellants  gives  but 
little  attention  to  their  negligence,  but  is  addressed  almost  wholly 
to  the  allied  oontribntory  negligence  of  respondent,  which  we  will 
now  consider. 

It  is  insisted  that  respondent's  failure  to  look  north  along  M 
street,  where  he  could  have  observed  the  approaching  car  after  he 
had  first  looked  in  that  direction  from  a  point  about  forty-five  feet 
from  the  track,  was  so  plainly  contributory  negligence  on  his  part 
that  the  court  should  decide,  as  a  matter  of  law,  that  he  is  pre- 
cluded from  recovering  damages  for  the  injuries  he  received,  even 
thongh  appellant  was  negligent  In  the  early  case  of  McQuillan 
V.  Seattle,  10  Wash.  464,  38  Pac  1119,  45  Am.  St.  Bep.  799,  this 
court  expressed  its  views  upon  the  question  of  contributory  negli- 
gence being  generally  one  for  the  jury,  as  follows: 

**  Generally,  the  question  ci  oontrflmtory  negligenoe  ie  for  the  jury  to  deter- 
miae  from  all  the  facts  and  cireomstanoes  of  the  particular  case,  and  it  is 
<nly  in  rare  cases  that  the  oonrt  is  Justified  in  withdrawing  it  from  the  jurj. 

•  •  •  There  are  two  oliosco  of  oases  in  which  the  question  of  negligenoe 
■ay  be  determined  by  the  court  as  a  conclusion  of  law ;  but  we  think  the  case 
In  hand  does  not  fall  within  either  of  them.  The  first  is  where  the  circum- 
stances of  the  case  are  such  that  the  standard,  of  duty  is  fixed  and  the 
measure  of  duty  defined  by  law,  and  is  the  same  under  all  circumstances. 

•  •  •  And  the  second  is  where  the  facts  are  undisputed  and  but  one 
leasonaUe  inference  can  be  drawn  from  them.  *  *  *  If  different  results 
ml^t  be  honestly  neached  by  different  minds,'  then  negligence  is  not  a  ques- 
tkm  of  law,  but  one  of  fact  for  the  jury.** 

And  in  the  case  of  Trover  v.  Spokane  Street  Railway  Company, 
25  Wash.  225,  239,  65  Pac  284,  289,  even  stronger  language  was 
used,  as  follows : 

The  great  weight  of  authority  is  to  the  effect  that,  before  a  court  will  be 
justified  in  taking  from  the  jury  the  question  of  contributory  negligence,  the 
acts  done  must  be  so  palpably  neglignit  that  there  can  be  no  two  opinions 
concerning  them.** 

This  doctrine  has  been  adhered  to  and  variously  expressed  in 
many  other  decisions  of  this  court  Steele  v.  Northern  Pacific 
Ry.  Co.,  21  Wash.  287,  67  Pac  820;  Burian  v.  Seattle  Electric 
Co.,  26  Wash.  606,  67  Pac  214;  Christianson  v.  Pacific  Bridge 
Co.,  27  Wash.  582,  68  Pac  191 ;  Shearer  v.  Town  of  BucMey,  31 
Wash.  870,  72  Pac  76 ;  Budman  v.  Seattle  Electrie  Co.,  61  Wash. 
Vol.  8—2 
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281, 112  Pac-  856;  Wiaiams  v.  NoHhem  Pac.  By.  Co.,  63  Wash. 
67, 114  Pac.  888. 

It  is  a  matter  of  some  interest,  as  well  as  of  value,  in  this  con- 
nection to  notice  the  reason  of  this,  and  ask  ourselves  why  it  is 
more  rare  for  a  case  to  be  taken  from  the  jury  upon  the  ground  of 
contributory  negligence  than  upon  the  ground  of  want  of  proof  of 
the  defendant's  negligence.  Contributory  negligence  involves  the 
consideration  of  affirmative  proof  of  such  negligence.  It  is  not 
something  that  meets  the  plaintiff's  right  to  recovery  by  a  mere 
assertion  of  it  on  the  part  of  a  defendant.  It  is  not  a  denial,  but 
an  affirmation  which  requires  proof  before  it  is  of  any  effect. 
Hence,  when  a  court  decides,  as  a  matter  of  law,  that  an  injured 
plaintiff  is  precluded  from  recovering  damages  for  his  injury, 
because  of  his  own  negligence  contributing  thereto,  the  court  is  in 
effect  deciding  that  facts  have  been  affirmatively  proven  which  con- 
clusively show,  as  a  matter  of  law,  such  contributory  negligence. 
It  is  not  easy  to  see  why  the  question  of  plaintiff's  contributory 
negligence  should  be  decided  by  the  court,  as  a  matter  of  law,  in 
the  affirmative,  under  any  different  circumstances  or  required 
degree  of  proof  than  that  the  question  of  defendant's  negligence 
should  be  decided  by  the  court,  as  a  matter  of  law,  in  the  affirma- 
tive. It  is  true  that  the  affirmative  proof  need  not  necessarily 
come  from  defendant's  evidence.  It  may  appear  in  the  plaintiff's 
evidence.  The  question  nevertheless  involves  an  affirmative  finding 
in  order  to  be  decided,  as  a  matter  of  law,  in  defendant's  favor. 
This  is  quite  a  different  matter  from  withdrawing  a  case  from  the 
jury  because  of  the  failure  of  required  affirmative  proof  to  sustain 
a  claimed  right.  In  1  Thompson  on  Negligence,  §  425,  that 
learned  author  observes: 

'' Gontributoiy  Negligence  Generally  a  Qne8ti<ni  of  Fact  for  the  Jury. — 
As  we  shall  eee,  the  statement  is  often  loosely  made  in  judicial  opinions  that 
negligence  is  generally  a  questi<ni  of  fact  for  the  Jury ;  whereas,  the  true  rule, 
so  far  as  there  can  be  any  rule,  is  that  whether  there  has  been  contributory 
negligence  on  the  part  of  the  plaintiff  is  a  question  for  the  jury,  under  the 
same  circumstances  and  subject  to  the  same  limitations  as  the  question 
whether  there  has  been  negligence  on  the  part  of  the  defendant.  Loose  ex* 
pressions,  often  found  in  judicial  opinions,  to  the  effect  that  ocmtributory 
negligence  is  generally  a  question  for  a  juiy,  are  concessions  to  the  obvious 
principle  that  whether  a  man,  woman,  or  child  has  used,  in  a  particular  situ- 
ation, the  care  which  such  persons  ordinarily  use,  or  whether  they  have, 
under  the  circumstances,,  used  reasonable  care,  or  acted  reasonably,  is  a 
question  which,  as  a  general  rule,  is  better  determined  by  twelve  men,  on 
a  comparison  of  their  experience,  than  by  a  sin^rle  legal  scholar  on  the  bench.** 
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At  section  433  the  author  makes  further  observations  of  interest 
along  this  line  of  thought  It  would  indeed  be  a  remarkable  case 
that  would  call  for  a  directed  verdict  against  a  defendant  upon  the 
ground  that  his  negligence  had  been  so  conclusively  proven  as  to 
enable  the  court  to  so  decide  as  a  matter  of  law;  and  yet  there 
seema  to  be  no  more  reason  for  expecting  such  disposition  of  per- 
sonal injury  cases  occasionally,  as  matters  of  law,  than  to  expect 
directed  verdicts  against  a  plaintiff  by  reason  of  his  contributory 
n^ligence.  Both  involve  an  affirmative  showing  of  negligence 
against  an  equally  strong  presumption  to  the  contrary.  These 
observations  suggest  the  exercise  of  great  caution  in  deciding,  as  a 
matter  of  law,  that  a  plaintiff  is  guilty  of  contributory  n^ligence. 

NoWy.in  view  of  the  facts  we  have  summarized  as  occurring  in 
this  ease,  can  the  minds  of  reasonable  men  differ  upon  the  question 
of  the  contributory  n^ligence  of  respondent  in  proceeding  towards 
and  across  the  track  without  looking  to  the  north,  the  direction 
from  which  he  knew  a  car  might  come,  after  he  had  passed  a  point 
forty-five  feet  from  the  track?  This  question  cannot  be  deter- 
mined by  any  hard  and  fast  rules.  The  law  does  not  fix  with  any 
d^ree  of  exactness  the  measure  of  respondent's  duty  under  these 
circumstances.  Of  course,  it  can  be  said  that  he  was  required  to 
use  his  senses  and  exercise  such  care  as  a  man  of  ordinary  prudence 
would  be  expected  to  exercise  under  such  circumstances ;  but  this, 
in  substance,  is  as  far  as  it  is  practicable  for  the  law  to  go  in  defin- 
ing his  duty.  This  is  not  a  steam  railway,  but  a  street  railway  in 
a  populous  residence  district  of  the  city.  Hence  the  rule  of  stop, 
look,  and  listen  has  no  application  here  as  a  rule  of  law  defining 
respondent's  duty,  though,  of  course,  the  extent  of  the  use* of  his 
faculties  in  that  regard,  as  shown  by  the  evidence,  is  a  circum- 
stance bearing  upon  the  degree  of  care  he  exercised.  In  Roberts  v. 
SpoJcane  RaUway  Co.,  23  Wash.  325,  336,  63  Pac  606,  609  (54 
L.R  A,  184),  it  is  said: 

''The  degree  of  eare  required  In  eroBsing  a  liighway  and  steam  railway,  in 
looking  up  and  down  the  track,  is  not  neoeeaarily  the  teat  of  eare  required 
in  eroflsing  the  trade  of  a  street  railway  on  a  publie  street.  Failure  to  look 
and  listen  before  eroesing  the  trades  of  an  deetric  railway  in  a  public  street, 
where  the  ears  have  not  the  ezdusive  right  of  way,  is  not  negligence  as  a 
Batter  of  law.** 

In  the  very  recent  case  of  Morris  v.  Seattle,  Renton  d  Southern 
By.  Co.,  130  Pac  534,  this  rule  is  again  recognized  and  numerous 
other  deeisioDS  of  this  court  cited  in  support  thereof.     The  evi- 
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dence  was  sufficient  to  warrant  the  jury  believing  that  the  respon- 
dent looked  from  a  point  forty-five  feet  from  the  track,  and  could 
see  only  about  200  feet  north  along  the  track,  and  did  not  see  any 
car  approaching  from  that  direction*  This  fact  would,  in  no  event, 
require  any  greater  d^ree  of  care  on  his  part  than  as  if  he  had 
seen  a  car  approaching  200  feet  away ;  that  is,  he  was  warranted  in 
governing  his  actions  as  if  he  saw  a  car  approaching  at  that  dis- 
tance. He  surely  was  not  proceeding  in  the  face  of  any  greater 
hazard  than  that  condition  would  suggest  to  him.  This  court  has 
held  that  a  pedestrian  is  justified  in  ordering  his  movements  upon 
the  assumption  that  street  cars  will  be  operated,  not  only  in  con- 
formity with  local  laws,  but  with  a  high  degree  of  care,  and  with 
due  regard  for  public  travel  upon  the  street.  Chisholm  v.  Seattle 
Electric  Co.,  27  Wash.  237,  67  Pac.  601 ;  Mailett  v.  Seattle,  Benton 
&  Southern  By.  Co.,  119  Pac.  743. 

Respondent  being  entitled  to  act  upon  this  assumption,  it  can- 
not be  decided  as  a  matter  of  law  that  he  was  guilty  of  contributory 
negligence  in  hurriedly  proceeding  upon  his  way  across  the  track, 
when  it  was  the  duty  of  appellants,  in  any  event,  to  keep  the  speed 
of  the  car  within  the  limit  of  twenty  miles  per  hour,  and  to  check 
the  speed  of  the  car  upon  approaching  the  crossing,  especially  in 
view  of  the  presence  of  the  other  car  receiving  and  discharging 
passengers  there;  that  point  being  between  respondent  and  the 
approaching  car,  and  about  fifty  feet  distant  from  where  he 
intended  to  cross  the  track.  Even  if  the  car  had  proceeded  at  the 
extreme  speed  limit  allowed  by  the  ordinance  over  the  entire  200 
feet,  the  jury  might  still  conclude  that  it  would  not  have  reached 
the  south  crossing  before  respondent  would  have  crossed  over  the 
track  at  that  point,  in  view  of  the  speed  at  which  he  was  proceeding. 
But  we  have  seen  that  respondent  had  a  right  to  presume,  not  only 
that  the  speed  of  the  car  would,  in  no  event,  be  over  twenty  miles 
per  hour,  but  that  its  speed  would  be  checked  before  reaching  the 
north  crossing,  especially  in  view  of  the  presence  of  the  other  car 
there,  from  all  of  which  he  might  well  conclude  that  he  had  ample 
time  to  cross  the  track  at  or  near  the  south  crossing  before  any  car 
coming  from  the  north  could  possibly  reach  that  point  by  proceed- 
ing at  proper  speed  and  observing  the  proper  caution  upon  passing 
the  north  crossing  and  the  other  car  there. 

The  Supreme  Court  of  Iowa,  in  Powers  v.  Des  Moines  City  B. 
Co.,  in  143  Iowa  427,  121  N.  W.  1095,  makes  some  observations 
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in  a  case  somewhat  like  this,  which  are  quite  appropriate  here,  as 
follows: 

"The  QBlawfiil  speed  at  whidi  the  ear  was  being  operated  has  a  bearing 
upon  the  qoestieii  of  plaintiff's  oontributoiy  negligenee;  for  he  had  a  right 
to  assimie  when  he  started  to  cross  the  street,  having  seen  the  ear  approaching 
a  block  away,  that  it  was  running  at  a  lawful  rate  of  speed,  and,  if  he  oould 
eroBs  the  traek  in  safety  before  the  car  oould  reach  him  coining  at  that  rate 
ol  speed,  he  was  not  chargeable  with  contributory  negligence,  unless  he  had 
become  aware  that  it  was  running  at  a  higher  rate  of  speed.  It  was  necessary 
lor  plaintiff  to  walk  only  about  thirty  feet  in  a  diagonal  direction  to  cross 
the  trade,  and  it  is  not  contended  that,  had  the  car  been  approadiing  at  a 
speed  not  ezceediqg  eight  miles  an  hour,  he  would  not  have  been  acrose  the 
traek  and  out  of  danger  before  the  car  reached  the  street  crossing.  The 
general  daim  for  defendant  made  in  argument  is  that  plaintiff  must  have 
known  that  the  car  was  coming  at  a  rapid  rate  on  account  of  the  dust  and 
noise  to  which  his  companions,  as  witnesses,  testified,  and  that  it  was  his  duty 
to  look  out  for  danger  before  he  went  upon  the  traek;  but  if,  as  a  matter  of 
fscty  plaintiff,  haying  obsenred  the  car  a  blodc  distant^  proceeded  to  do  that 
which  would  have  been  safe,  if  the  ear  was  going  at  a  lawful  rate  of  speed, 
H  certainly  was  not  condusivdy  contributory  negligence  on  his  part  that  he 
did  not  stop  before  reaching  the  traek  to  make  another  obsenration  of  the 
ear,  unless  he  was  aware  that  the  danger  was  greater  than  that  which  he  had 
eaase  to  antidpate  from  his  first  observation.'* 

That  decision  is  yaluable  as  showing  how  the  solution  of  the 
question  of  respondent's  contributory  negligence  does  not  depend 
alone  upon  his  own  acts,  but  that  such  question  may  be  largely 
influenced  by  the  negligence  of  appellant  This  is  not  the  doctrine 
of  comparative  negligence,  which  seems  to  be  repudiated  by  most 
of  the  courts.  It  simply  involves  the  right  of  respondent  to  govern 
his  actions  in  the  light  of  such  actions  on  the  part  of  appellants  as 
a  reasonably  prudent  person  in  his  situation  would  anticipate. 
Kansas,  etc.,  B.  Co.  v.  OaUagher,  68  Ean.  424,  75  Pac.  469,  64 
L.RA.844. 

Counsel  for  appellants  call  our  attention  to  and  particularly  rely 
upon  the  following  decisions  of  this  court :  Skinner  v.  Tacoma  By. 
A  Power  Co.,  6  St  Ry.  Rep.  822,  46  Wash.  122,  89  Pac.  488; 
HeUiesen  v.  Seattle  Electric  Co.,  6  St.  Ry.  Rep.  357,  56  Wash. 
278, 105  Pac  458;  Plvhart  v.  Seattle  Electric  Co.,  7  St  Ry.  Rep. 
763,  118  Pac  51.  In  the  Skinner  Case,  the  car  was  not  running 
at  a  dangerous  or  unlawful  rate  of  speed.  The  person  injured  was 
moving  slowly  and  deliberately  across  the  track,  and  stepped  upon 
tbe  track  at  a  time  when  the  car  would  have  to  be  stopped  within 
a  distance  of  ten  feet;  that  is,  he  stepped  upon  the  track  immedi- 
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ately  in  front  of  the  car  when  it  was  moving  towards  him,  and  was 
a  very  short  distance  from  him,  and  there  did  not  appear  to  be  any 
n^ligence  on  the  part  of  the  motorman  which  misled  the  injured 
person.  In  the  Helliesen  Case,  there  was  not  involved  any  qnea- 
tibn  of  excessive  speed  of  the  car.  The  injured  person  says  she 
looked  a  moment  before  she  started  across  the  track  and  saw  no  car 
coming;  yet  the  physical  facts  proved  positively  that  the  car  was 
coming,  and  at  a  distance  not  forty  feet  from  her.  The  decision 
seems  to  be  upon  the  theory  that  she  stepped  upon  the  track  directly 
in  front  of  the  car  when  it  was  close  to  her,  and  when  she  an  instant 
before  had  looked  towards  it.  The  Fluhart  Case  may  not  be  so 
easily  distinguished  from  this  one ;  nevertheless  we  think  it  is  dis- 
tinguishable, and  that  it  is  very  close  to  the  line  between  ques- 
tions of  law  and  fact.  It  appeared  in  that  case  that  respondent, 
when  he  l(t>ked  in  the  direction  from  which  the  car  was  coming, 
could  see  the  distance  of  a  block ;  that  he  was  then  within  six  or 
seven  feet  of  the  track,  moving  leisurely ;  that  he  proceeded  on  his 
way  and  was  struck  by  the  outer  edge  of  the  front  of  the  car  before 
he  reached  the  track.  Indeed,  had  his  speed  been  retarded  but  the 
least  bit,  he  would  have  run  against  the  car,  instead  of  the  car 
running  against  him.  This  occurred  but  an  instant  after  he  said 
he  looked  in  the  direction  from  which  the  car  came,  and  saw  no 
car  coming.  This,  we  think,  is  enough  to  distinguish  that  case 
from  this,  even  though  in  that  case  the  speed  of  the  car  seems  to 
have  been  excessive.  We  are  of  the  opinion  that  this  cause  was 
properly  submitted  to  the  jury,  and  that  the  question  of  respond- 
ent's contributory  negligence  could  not  have  been  decided  as  a 
question  of  law. 

The  court  instructed  the  jury  touching  the  doctrine  of  last  clear 
chance,  in  substance,  that,  although  they  might  believe  that  respond- 
ent was  guilty  of  negligence,  if  they  should  believe  that  the  motor- 
man  in  charge  of  the  car  saw  respondent's  dangerous  position  and 
could  thereafter  have  prevented  the  accident,  but  failed  to  do  so, 
that  the  verdict  should  be  for  the  plaintiff,  because  the  motorman 
was  obliged  to  exercise  a  reasonable  degree  of  care  to  prevent  the 
accident  after  seeing  respondent's  dangerous  position,  although  he 
may  have  been  negligent  in  getting  in  the  way  of  the  car.  It  is  not 
contended  but  that  this  is  correct  as  an  abstract  proposition  of  law, 
but  that  there  is  no  evidence  justifying  the  giving  of  any  such 
instruction.  It  may  be  conceded,  for  the  sake  of  argument,  that 
the  instruction  upon  this  subject  was  technically  erroneous,  because 
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it  ai^>ears  from  the  evidenoe  that  the  motorman  did  exercise  all 
possible  efforts  to  prevent  injuring  respondent  after  he  discovered 
respondent's  dangerous  position.  This  instruction  might  be  con- 
sidered prejudicially  erroneous,  if  it  were  not  for  the  fact  that  the 
record  affirmatively  shows  that  it  was  not  prejudicial.  Certain 
special  interrogatories  were  submitted  to  the  jury  touching  respond- 
^ifs  contributory  negligence.  Among  others  was  the  following 
interrogatory,  and  the  jury's  answer  thereto: 

"  Q.  Did  the  plaintiff,  in  approaching  the  track  upon  which  he  was  struck, 
and  in  going  upon  same,  exercise  the  same  degree  of  care  and  diligence  as 
would  haye  been  exercised  by  an  ordinarily  careful  and  prudent  man,  having 
due  regard  for  his  own  safety  under  similar  circumstances  and  conditions  t 
A.  Yes.'* 

This,  we  think,  conclusively  shows  that  the  jury  did  not  consider, 
and  were  not  in  the  least  misled  by,  this  technically  erroneous 
instruction.  Having  found  that  respondent  was  not  n^ligent,  the 
jury,  of  course,  gave  no  consideration  to  the  question  of  the  cir- 
cumstances under  which  he  might  have  recovered  if  he  had  been 
n^ligent  We  think  the  technical  error  in  giving  this  instruction 
is  affirmatively  shown  to  be  free  from  prejudice  against  appellants' 
rights. 

The  court,  among  others,  gave  the  jury  the  following  instruction : 

"  Ton  are  instructed  that,  as  the  plaintiff  approached  the  street  car  track 
at  the  xK>int  of  the  accident,  he  had  a  right  to  presume  that  no  street  car 
would  be  run  along  such  track  in  violation  of  the  ordinances  or  laws  govern- 
ing  the  rate  of  speed  of  cars  at  that  point;  and,  while  this  pre8umpti<m  that 
the  defendants  would  not  run  a  car  at  an  unlawful  rate  of  speed,  if  it  was  so 
run,  would  not  relieve  the  plaintiff  of  the  obligation  to  exercise  due  care  for 
his  own  safety,  yet  it  is  a  circumstance  which  you  may  take  into  consideration 
in  determining  what  is  due  care  under  such  conditions,  and  in  determining 
whether  the^  plaintiff  did  all  that  an  ordinarily  prudent  man  would  have 
done,  under  similar  circumstances,  to  escape  injury  in  case  the  law  had  been 
obeyed." 

It  is  insisted  that  this  instruction  is  prejudicially  erroneous  as 
against  appellants.  It  is  first  contended  that  it  is  so,  because 
respondent  did  not  testify  that  he  knew  that  there  were  any  ordi- 
nances or  laws  governing  the  speed  of  cars,  nor  that  he  relied  upon 
the  fact  that  a  car  would  not  exceed  the  speed  limit.  Counsel  argue 
that  the  speed  limit  ordinance  can  avail  respondent  nothing,  because 
he  is  not  shown  to  have  been  relying  upon  it  as  a  matter  of  fact. 
We  think,  however,  that  it  was  proper  for  the  jury  to  understand 
that  respondent  had  a  right  to  presume  that  the  ordinance  was  not 
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being  violated,  and  that  respondent  knew  of  the  existence  of  the 
ordinance;  this  upon  the  theory  that  all  persons  are  presumed  to 
know  the  local  laws.  It  has  been  doubted  that  evidence  is  admis- 
sible to  prove  that  an  injured  person,  as  a  matter  of  fact,  knew  of 
the  existence  of  such  an  ordinance.  Moore  v.  C,  8L  Paid  d  K.  C. 
By.  Co.,  102  Iowa  695,  71  N.  W.  569 ;  Eckhard  v.  8t.  Louis  Tran- 
sit Co.,  4  St.  By.  Rep.  651,  190  Mo.  693,  89  S.  W.  602.  In  the 
latter  case  the  court  said : 

''Deceased  had  a  right  to  presume  that  the  defendant  would  obey  the 
ordinance  of  the  city  regulating  the  speed  of  railroad  trainSb** 

This  was  said  when  there  was  evidently  no  evidence  in  the  case 
as  to  what  the  actual  knowledge  of  the  deceased  was  as  to  such 
ordinance.  The  decisions  of  this  court  above  cited  are  in  harmony 
with  this  view. 

Some  contention  is  made  that  the  instruction  as  a  whole  has  the 
effect  of  taking  from  the  jury  the  consideration  of  the  question  of 
respondent's  contributory  negligence,  and  permitting  him  to  recover 
in  any  event,  if  the  speed  of  the  car  was  unlawful.  We  think  a 
careful  reading  of  the  instruction  will  not  support  such  contention, 
as  the  court  therein  plainly  told  the  jury  that,  while  respondent 
was  entitled  to  presume  that  defendant's  car  would  be  kept  within 
the  ordinance  speed  limit,  yet,  if  such  limit  was  exceeded,  respond- 
ent would  not  thereby  be  relieved  of  the  obligation  to  exercise  due 
care.  Indeed,  it  is  plain  that  that  presumption  was  stated  by  the 
court  to  the  jury  only  as  a  circumstance  bearing  upon  the  question 
of  respondent's  due  care.  We  conclude  that  the  instruction  was 
not  erroneous. 

Other  instructions  requested  by  counsel  for  appellants  were 
refused  by  the  court,  upon  which  error  was  assigned.  An  examina- 
tion of  these,  however,  convinces  us  that  they  were  embodied  in 
instructions  which  were  given  by  the  court,  in  so  far  as  appellants 
were  entitled  to  have  them  given.  We  do  not  think  they  call  for 
further  discussion*  We  are  of  the  opinion  that  the  evidence  was 
such  that  neither  the  question  of  appellants'  negligence  nor  of  re- 
spondent's contributory  n^ligence  could  be  decided  as  a  question 
of  law,  but  that  the  cause  was  properly  submitted  to  the  jury  upon 
evidence  which  supports  the  jury's  findings ;  and  that  there  was  no 
prejudicial  error  in  the  giving  or  refusing  of  instructions. 

The  judgment  is  affirmed. 

DuNBAB,  C.  J.,  and  Gk)SB,  J.,  concur. 
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Blair  v.  Seattle  Electric  Co. 
(Washington  —  Supreme  Court) 

Ijuuubb  to  H0B8BB;  Foot  Caught  Bbtwkbn  Main  Rail  and  Quabd  Rail; 
M41NTKNANCB  or  OuABD  Rail;  Bvidbncb;  Nbguqenob;  Contbibutobt 
NaoJiaNCB;  QussnoN  iob  Jubt.  —  Action  to  recover  for  injuries  to  a 
borse  resulting  from  his  foot  being  cau^t  between  the  main  rail  and  the 
guard  raiL  Evidence  examined  and  held,  that  the  guard  rail  was  not 
necessary  and  was  dangerous  to  horses  passing  over  it,  and  that  the 
defendant  was  negligent  in  maintaining  it; 

That  whether  cr  not  the  driver  of  the  horse  was  guilty  of  contributory 
negligence  in  driving  across  the  track  at  the  point  of  the  accident  was 
a  question  for  the  juiy; 

That  evidence  of  injuries  to  other  horses  by  having  their  shoes  caught 
at  this  place  on  previous  occasions  was  admissible; 

That  the  admission  of  evidence  of  similar  accidents  a  block  distant 
was  not  prejudicial^  although  the  conditi<ms  were  not  ezactiy  the  same 
as  at  the  place  of  the  accident  in  question. 

Bdbibant  appeals  from  a  judgmoit  for  plaintifT.    Reported  122  Pac  858. 
James  B.  Howe  and  A.  J.  FaOcnor,  for  appellant 
Walier  L.  Johnstone,  iot  respondent 

Opinion  by  Pabkeb,  J. : 

This  is  an  action  to  recover  damages  for  injuries  to  a  horse  be- 
longing to  the  plaintiff^  which  he  allies  resulted  from  the  negli- 
gence of  the  defendant  in  the  manner  of  maintaining  its  street  car 
tracks  at  the  crossing  of  Second  avenue  and  Pine  street  in  Seattle. 
A  trial  before  the  court  and  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  from  which  the  defendant  has 
appealed. 

Appellant  maintains  double-track  lines  of  street  railway,  which 
cross  each  other  at  right  angles  at  the  intersection  of  Second  avenue 
and  Pine  street  in  Seattle.  Curved  tracks  connect  the  crossing 
tracks,  creating  the  necessity  of  maintaining  frogs  at  the  several 
points  where  the  curved  rails  cross  the  straight  rails.  The  relative 
situation  of  these  several  tracks  is  indicated  upon  the  accompanying 
plat.     The  double  lines  indicate  the  presence  of  guard  rails  inside 

CJmMtmettoB  of  Timoka.  —  For  the  discussion  of  the  construction  of  the 
roadbed  and  tracks  of  a  street  railway  company,  see  Nellis  on  Street  Railways 
(2d  Ed.),  8  125. 
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of  and  near  the  main  rails,  upon  which  the  wheels  of  the  cars  run- 
Appellant  claims  that  these  guard  rails  are  necessary  for  the  pur- 
pose of  more  eflFectually  keeping  the  cars  upon  the  tracks  while 
rounding  curves,  and  while  crossing  frogs  on  straight  tracks.  This 
plat  was  introduced  in  evidence  by  appellant,  and  appears  to  be 
drawn  with  great  care,  for  the  purpose  of  representing  the  exact 
relative  location  of  the  rails  and  frogs  at  the  place  where  the  injury 
to  the  horse  occurred.  The  numbers  1  to  8,  inclusive,  are  our  own. 
We  have  inserted  these  for  the  purpose  of  convenient  reference  to 
the  several  points  indicated,  which  we  will  have  occasion  to  notice 
later.  We  may,  for  the  purpose  of  our  discussion,  consider  the 
top  of  the  plat  as  being  north,  though  it  is  ^lot  exactly  so. 

On  June  6,  1910,  a  heavy  team  of  horses  belonging  to  respond- 
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ent  was  driven  by  one  of  his  teamsters  west  along  the  north  side  of 
Pine  street  across  Second  avenue.  When  the  front  feet  of  the 
horses  reached  the  guard  rail  numbered  1  on  the  plat,  one  of  the 
horses  stepped  upon  the  rail,  so  that  the  toe  calk  of  one  of  its  front 
shoes  dropped  into  the  space  between  the  main  rail  and  the  guard 
rail  and  caught  there,  when  the  horse  attempted  to  withdraw  it. 
The  horse  became  frightened,  and  in  its  effort  to  free  its  foot  broke 
its  leg,  resulting  in  such  serious  injury  that  it  became  necessary  to 
shoot  the  horse.  The  space  between  die  north  track  on  Pine  street 
and  the  north  sidewalk  curb,  along  which  the  team  was  being 
driven,  is  not  over  seventeen  feet  wide.  The  guard  rail  where  the 
horse  got  his  foot  caught  was  about  twenty  feet  long,  and,  as  will 
be  noticed  by  its  position  upon  the  plat,  extended  practically  clear 
across  this  seventeen-foot  space,  so  that  it  could  not  be  avoided  by 
the  driver,  except  to  pass  around  the  north  end  of  it  on  Second 
avenue,  going  clear  off  of  Pine  street,  or  by  passing  around  the 
south  end  of  it  over  the  street  car  tracks  running  along  Pine  street. 
It  is  dear  that  either  of  these  alternatives  would  be  rather  an 
unusual  course  for  a  driver  to  pursue,  unless  there  was  some  special 
reason  therefor.  The  calk  of  the  horse's  shoe  which  caught  between 
the  rails  was  about  three  inches  long,  one  inch  deep,  and  three- 
fourths  of  an  inch  thick.  It  is  not  shown,  nor  is  there  any  claim 
made,  that  this  calk  is  materially  different  from  that  in  common 
use  upon  heavy  horses  upon  the  city  streets.  The  groove  between 
the  guard  and  main  rail  is  about  one  and  one-half  inches  wide,  and 
about  the  same  in  depth ;  so  the  calk  was  evidently  caught  by  reason 
of  the  manner  in  which  a  horse  lifts  its  feet  in  walking,  rather  than 
because  the  calk  tightly  fitted  in  the  groove.  Other  facts  will  be 
noticed  in  our  discussion  of  counsel's  contentions. 

Counsel  for  appellant  first  contend  that  their  motion  for  an 
instructed  verdict  in  appellant's  favor  was  erroneously  overruled 
(1)  because  of  want  of  evidence  of  appellant's  negligence  sufficient 
to  support  a  verdict  against  it;  and  (2)  because  of  contributory 
n^lig^ce  on  the  part  of  respondent's  teamster.  We  will  notice 
these  in  this  order. 

It  is  argued  in  behalf  of  appellant  that  the  guard  rail  where  the 
horse's  shoe  was  caught  was  a  necessary  appliance  incident  to  a 
proper  operation  of  its  cars,  because  of  the  presence  of  the  two  frogs 
shown  at  Nos.  2  and  3  on  the  plat;  and  that  therefore  appellant 
had  a  right  to  maintain  the  guard  rail  opposite  those  frogs,  even 
though  such  guard  rail  may  have  created  a  condition  which  was 
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dangerons  to  horsed  passing  over  it  Street  car  companies  may 
have  the  right  to  construct  necessary  appliances  on  the  surface  of 
the  street  in  connecticm  with  their  tracks  which,  in  some  degree, 
may  render  the  street  somewhat  less  safe  than  it  would  be  in  the 
entire  absence  of  street  car  tracks.  Yet,  no  doubt^  there  is  a  limit 
beyond  which  street  car  companies  may  not  go  in  constructing  such 
appliances  as  increase  the  danger  to  team  travel,  no  difference  how 
necessary  such  appliances  may  be  to  the  proper  operation  of  their 
cars.  However,  we  do  not  find  it  necessary  to  deal  with  this 
problem,  since  v^e  are  of  the  opinion  that  the  evidence  warranted 
the  jury  in  finding  against  appellant  upon  the  question  of  the 
necessity  of  the  presence  of  this  guard  rail  on  the  street  surface, 
and  the  questicm  of  the  danger  it  presented  to  horses  passing  over  it. 

There  was  evidence  introduced  tending  strongly  to  show  that  this 
guard  rail  and  others  similarly  situated  on  straight  tracks  where 
teamsters  have  occasion  to  drive  across  them  at  right  angles  are 
prolific  of  accidents  and  injuries  to  horses,  more  or  less  of  the  same 
nature  as  the  injury  here  involved.  For  some  reason  the  guard 
rails  on  the  curves  do  not  seem  to  produce  such  results.  This  may 
be  because  the  grooves  are  wider  and  have  more  sloping  sides.  It 
seems  quite  dear  to  us  that  the  evidence  warrants  the  conclusion 
that  this  guard  rail  and  others  similarly  situated  are  dangerous  to 
horses  passing  over  them ;  and  that  appellant  was  n^ligent  in  main- 
taining this  guard  rail,  unless  it  is  excused  because  of  the  necessity 
of  so  maintaining  it. 

The  necessity  for  guard  rails  on  the  opposite  side  of  the  track 
from  frogs,  it  is  insisted,  arises  because  when  a  car  is  running 
against  the  point  of  the  frog,  if  the  flanges  of  the  wheels  on  that 
side  of  the  car  are  not  held  away  from  the  frog,  they  are  apt  to 
strike  the  point  of  the  frog,  causing  the  car  to  leave  the  track; 
and  that  the  guard  rail  on  the  opposite  side  of  the  track  results  in 
holding  the  flanges  of  the  wheels  away  from  the  point  of  the  frog, 
thus  insuring  the  passing  over  the  frog  in  safety.  The  question 
of  the  necessity  of  having  this  guard  rail  there  is  necessarily  a 
question  of  fact  for  the  jury  to  determine,  unless  we  can  say  that 
the  evidence  leaves  no  room  for  honest  differences  of  opinion  rela- 
tive thereto.  It  is  true  we  have  here  the  testimony  of  appellant^s 
witnesses,  who  are  experienced,  as  to  the  necessity  of  guard  rails  in 
places  of  this  nature.  This  is  in  effect  opinion  evidence,  and  it  is 
not  contradicted  by  other  opinion  evidence.  We  think,  how- 
ever, there  are  facts  in  the  case  which  might  warrant  the  jury 
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in  believing  that  this  guard  rail  was  not  necessary  at  this  place. 
Let  us  notice  some  things  shown  by  this  record  which  might 
induce  the  jury  to  so  believe.  Upon  the  plat  there  will  be 
noticed  frogs  at  Nos.  4,  5,  6,  7  and  8,  which  are  not  ma- 
terially different  from  the  frogs  at  Nos.  2  and  3,  though  their 
angles  are  not  quite  so  sharp;  yet  they  are  not  accompanied 
by  any  guard  rails  on  the  opposite  side  of  the  track.  There  was 
also  evidence  that  at  another  street  crossing,  where  the  tracks  are 
in  similar  condition  as  here,  there  were  no  guard  rails  upon  the 
straight  tracks.  This  particular  crossing  is  within  one  block  of 
what  the  evidence  indicates  is  the  busiest  street  crossing  in  the  city 
of  Seattle.  So  it  would  seem  clear  that  it  is  not  a  place  where  cars 
would  have  occasion  to  maintain*  other  than  a  very  moderate  rate 
of  speed.  In  view  of  these  facts,  it  seems  to  us  we  cannot  say,  as 
a  matter  of  law,  that  the  guard  rail  was  necessary  at  this  point. 
It  is  clear  from  the  record  that  the  jury  found  against  appellant 
upon  the  ground  of  the  want  of  necessity  for  maintaining  this  guard 
rail  at  the  place  of  the  accident,  as  well  as  upon  the  ground  that  it 
was  plainly  dangerous  to  horses  passing  over  it  This  sustains 
the  verdict  so  far  as  appellant's  negligence  is  concerned. 

Was  respondent's  teamster  guilty  of  contributory  negligence? 
It  appears  from  the  evidence  that  the  teamster  knew  of  other  horses 
being  caught  and  injured  in  a  similar  manner  on  previous  occa- 
sicms  at  this  and  other  similarly  situated  guard  rails.  This  is  the 
principal  basis  of  appellant's  contention  that  the  teamster  was 
n^igent  in  driving  the  team  across  the  guard  rail ;  he  knowing  the 
danger  there.  From  the  teamster's  testimony  it  appears  that  he 
turned  the  horses  and  drove  somewhat  diagonally  across  the  rail 
for  the  purpose  of  avoiding  the  catching  of  the  horse's  shoes  in  the 
groova  There  were,  however,  some  conditions  there  that  pre- 
vented him  from  deviating  from  a  straight  course  as  much  as  he 
desired.  It  appears  that  when  horses  are  driven  diagonally  across 
such  a  guard  rail  as  this  there  is  little  danger  of  their  shoes  being 
caught  in  the  groove.  In  view  of  the  fact  that  this  guard  extended 
practically  clear  across  the  seventeen-foot  space  between  the  north 
track  and  curb  line,  along  which  teams  would  ordinarily  be  driven 
in  that  direction,  and  of  the  teamster's  effort  to  avoid  passing  over 
the  guard  rail  at  right  angles,  we  think  it  was  for  the  jury  to  say 
whether  or  not  he  was  negligent  in  the  course  he  pursued.  We 
think  reasonable  minds  might  differ  on  this  question ;  hence  it  is 
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not  one  of  law  for  the  courts  to  decide.  Richmond  v.  Tacoma  By. 
&  Power  Co.,  122  Pac  351,  decided  March  13,  1912. 

It  is  contended  that  the  court  erroneously  received  evidence  of 
injuries  resulting  to  other  horses*  by  having  their  shoes  caught  at 
this  place  on  previous  occasions.  This  evidence  was  offered  and 
received  evidently  upon  the  theory  that  it  showed  the  dangerous 
condition  existing  there,  and  also  as  tending  to  show  app dUant's 
knowledge  of  such  condition.  The  decisions  do  not  seem  to  be  in 
entire  harmony  upon  this  question ;  but  we  think  the  better  rule 
is  in  favor  of  the  admissibility  of  such  evidence. 

In  the  case  of  CUy  of  TopeJca  v.  Sherwood,  39  Kan.  690,  at 
page  695,  18  Pac  933,  at  page  936,  dealing  with  a  question  quite 
similar  to  this,  the  court  observes: 

"  One  of  the  facts  it  was  necessary  to  establish  in  this  action  was  the  con- 
dition of  the  sidewalk.  Before  the  plaintiff  could  recover  she  must  prove 
that  it  was  unsafe  to  walk  over.  Of  course,  this  could  be  proven  in  different 
ways,  and  by  other  evidence  than  that  of  other  accidents^  It  is  conceded  that 
this  is  not  the  most  direct  and  positive  evidence  of  which  the  case  is  suscep- 
tible ;  but  the  simple  f acf  that  there  were  frequent  accidents  on  this  part  of 
the  sidewalk  would  tend  to  show  that  it  was  unsafe.  When  the  question  of 
the  proper  condition  or  safety  of  anything  constructed  is  to  be  determined, 
evidence  tending  to  show  that  it  served  the  purpose  for  which  it  was  designed 
is  always  competent,  and  often  the  most  satisfactory  and  conclusive  in  its 
character.  On  the  other  hand,  evidence  to  show  that  frequent  and  repeated 
accidents  resulted  from  its  use  would  be  testimony  tending  to  show  that  it 
was  not  properly  constructed.  This  walk  had  been  tested  by  actual  use,  and 
this  evidence  tended  to  show  that  it  was  dangerous  and  unsafe.  It  is  objected 
that  the  testimony  presented  new  issues  which  the  defendant  had  not  expected, 
and  could  not  be  prepared  to  meet.  In  a  limited  sense  every  item  of  evidence 
material  to  the  main  issue  presents  a  new  issue  in  this  respect;  at  least  it 
invites,  by  way  of  reply,  a  contradiction  or  an  explanation.  In  no  other  way 
did  the  evidence  make  a  new  issua  It  was  important,  as  we  have  said,  to 
show  that  the  sidewalk  was  imsafe  and  dangerous,  and  upon  that  questicm  the 
defendant  was  required  to  be  prepared.  *  *  *  It  is  further  contended 
that  the  evidence  of  other  accidents  admitted  in  this  action  should  have  been 
excluded,  for  the  reason  that  it  was  not  proven  that  the  other  persons  falling 
on  the  walk  fell  over  the  same  plank  that  the  plaintiff  did.  The  evidence 
shows  that  only  one  of  them  fell  at  the  same  or  near  the  same  place  where 
she  did.  It  is  established,  however,  that  all  fell  on  the  sidewalk  built  of  oak 
plank  taken  from  the  bridge.  If  it  had  been  constructed  of  pine  plank,  as 
required  by  city  ordinance,  and  secured  and  fastened  down  properly,  and  kept 
in  reasonably  good  repair  generally,  the  contention  of  defendant  would  prob- 
ably be  correct ;  but  the  plaintiff's  complaint  of  the  sidewalk  is  that  it  was  not 
built  of  suitable  material,  was  not  thoroughly  nailed  down  to  the  stringers  in 
the  first  place,  and  had  not  been  kept  in  even  as  good  condition  as  it  was  when 
constructed.    These  accidents  happening  where  they  did  would  tend  to  prove 
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thai  that  part  of  the  sidewalk  was  poorly  built  out  of  unsuitable  material, 
and  would  be  some  evidence  tending  to  show  a  defect  in  the  precise  spot 
where  the  plaintiff  reoeived  her  injuries." 

Lambar  v.  East  Tawas,  86  Mich.  14,  48  N.  W.  947 ;  District  of 
Colwnbia  v.  Armes,  107  U.  S.  619,  2  Sup.  Ct  840,  27  L.  Ed.  618; 
8miih  V.  Seattle,  33  Wash.  481,  74  Pac  674;  Hwnsen  v.  Seattle 
Lumber  Co.,  41  Wash.  349,  353,  83  Pac.  102.  In  the  last-cited 
case  evidence  was  received  not  only  showing  accidents  happening 
upon  the  same  cogwheels  involved,  but  upon  others  similarly 
situated.  We  think  the  admission  of  this  evidence  was  not 
erroneous. 

It  is  further  contended  on  behalf  of  appellant  that  the  trial 
court  erred  in  admitting  evidence  of  similar  accidents  at  Second 
avenue  and  Pike  street ;  that  being  one  block  distant  from  the  place 
of  this  accident.  The  conditions  of  the  tracks  at  the  Pike  street 
crossing  appear  to  be  substantially  the  same  as  to  their  relative 
location.  The  grooves  between  the  guard  rails  and  main  rails  on 
the  straight  tracks,  however,  apparently  are  not  exactly  the  same 
as  at  the  crossing  here  involved.  The  grooves  are  somewhat  wider 
and  somewhat  deeper.  The  tracks  are  considerably  older  and,  for 
that  reason,  probably  more  worn.  This  was  all  before  the  jury, 
and  we  are  constrained  to  view  this  objection  as  going  more  to  the 
weight  of  the  evidence  than  to  its  relevancy.  It  did  tend  to  show, 
at  least  in  some  slight  d^ree,  how  the  shoes  of  horses  may  get 
caught  in  grooves  between  the  guard  and  main  rails  on  straight 
tradiB,  wherever  they  are  so  situated  that  the  course  of  team  travel 
is  directly  across  them  at  right  angles.  We  do  not  think  the  evi- 
dence was  prejudicially  erroneous,  even  though  the  groove  between 
the  rails  does  appear  to  be  slightly  different  from  that  here  in- 
volved. We  are  of  the  opinion  that  the  record  shows  no  prejudicial 
error  against  appellant 

The  judgment  is'  affirmed. 

Gbow,  Oosb  and  Chadwick,  JJ.,  coaear. 
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Knuckey  v.  Butte  Electric  By.  Co. 
(Montana  —  Supreme  Court.) 

1.  IirjUBT  TO  Passekoeb  bt  Sctddek  Stabtiito  or  Cab;  Plbadino;  GoicnAnrT; 

AioifDMKNT;  Vabiaitcb.  —  A  Complaint  charged  n^ligence  in  careleMly 
starting  a  car  and  putting  the  same  in  moticm  "  by  a  sudden  and  yi<4ent 
start  without  allowing  plaintiff  sufficient  time  to  get  off  *  *  *  and 
in  consequence  thereof  plaintiff  was  suddenly  and  violently  thrown  to  the 
ground."  Amended  complaint  examined  and  held,  not  to  set  forth  a 
different  cause  of  acti<m  from  that  stated  in  the  original  complaint. 

No  variance  is  to  be  deemed  material  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice. 

2.  EviDEKcs;  Caiung  Name  of  Stbeet;  Judicial  Noticb;  Qubstion  fob 

JuBT.  —  Where  plaintiff  had  testified  that  when  he  stepped  from  the  car 
to  the  fr<Hit  platform  he  said  "  Warren/'  referring  to  the  street  at  which 
he  wished  to  alight,  in  an  ordinary  and  natural  tone  of  voice,  it  was  not 
error  to  ask  him  to  speak  the  name  of  the  street  as  he  did  on  the  night  of 
his  injury. 

The  court  will  take  judicial  notice  that  it  b  the  common  practice  of 
passengers,  desiring  to  have  a  car  stop,  to  simply  state  the  name  of  the 
street.  Whether  the  motorman  hears  such  name  is  a  question  for  the 
jury. 

Evidence  examined  and  held,  that  the  motorman  did  hear  the  name  in 
this  case. 

3.  Witnesses;   Cboss-examinatioit ;   Coittbibutobt  Negligence;   Question 

FOB  JuBT;  iNSTBUcnoNS.  —  Where,  while  the  plaintiff  was  under  cross- 
examination,  he  said,  **!  had  ridden  there  before  many  times,''  and  the 
defendants'  counsel  asked  him,  ''And  were  the  conditions  there  the  same 
as  they  had  always  been  prior  to  that  time  when  you  were  on  the  car/' 
the  plaintiff  should  have  been  permitted  to  answer. 

The  question  of  contributory  negligence  was  properly  submitted  to  the 
jury. 

A  request  to  charge  that  the  plaintiff  could  only  recover  l^  proving  the 
specific  allegations  of  the  complaint  relating  to  negligence  was  properly 
modified  by  striking  out  the  word  '*  specific" 

Judicial  Notice  as  to  Operation  of  Oar.  —  In  Chamberlayne's  Modem 
Law  of  Evidence,  §  836,  it  is  said :  ''  Everyday  facts  relating  to  the  operation 
of  street  cars,  as  that  perscms  ride  on  the  platforms,  that  trolley  cars  stop  on 
street  comers  to  receive  passengers  and  to  allow  them  to  alight,  and  that  so 
doing  constitutes  a  general  invitatimi  to  proposing  passengers  to  enter  the 
car  whether  crowded  or  not,  or  that  a  trolley  stick  is  not  submitted  to  such  a 
strain  as  to  tear  it  from  the  hands  of  the  conductor  except  where  there  is 
carelessness,  require  no  proof.  Usual  incidents  in  the  operation  of  cable 
cars,  as  that  jerks  are  inevitable  where  the  cable  cannot  be  kept  taut,  are 
within  the  range  of  public  knowledge.  So  of  any  other  widely  known  fact,  as, 
for  example,  that  the  company  has  changed  the  motive  povwr  used  for  operat- 
ing its  cars." 
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4.  Damages.  —  Where  a  paesenger  thrown  from  a  car  suffered  injury  reeult- 
ing  in  the  loss  of  all  the  toes  from  one  foot,  but  he  was  not  prevented 
from  working  as  a  miner  after  recovery  from  the  accident^  a  verdict  of 
$10,000  is  excessive  and  should  be  reduced  to  $6,000. 

DKRin»AiiT8  Kgpeal  from  judgment  for  plaintiff.    Beported  122  Pae.  280. 

Oeorge  F.  Shelton,  Chas.  A.  Buggies  and  Peter  Breen,  for 
appellants. 

/.  O.  Davies  and  Maury  dc  Templeman,  for  reepondent 

Opinion  by  Smith,  J. : 

This  is  the  second  time  this  case  has  been  before  the  court  See 
Knuchey  v.  Butte  Electric  By.  Co.,  41  Mont.  314,  109  Pac.  979. 
After  remittitur  filed  in  the  District  Court,  the  plaintiff  amended 
his  complaint  so  as  to  charge  as  follows : 

''That  while  plaintiff  was  such  passenger,  and  before  the  said  car  reached 
his  aforesaid  destination,  plaintiff  notified  the  defendants  that  he  wished  to 
get  off  the  car  at  the  crossing  of  the  aforesaid  streets,  Warren  and  West 
Galena ;  that  the  defendants,  in  compliance  with  this  direction  from  the  plain- 
tiff, slowed  up  said  ear  to  a  very  slow  pace,  to  wit,  to  about  a  walking  pace; 
that  plaintiff,  believing  that  the  car  would  come  to  an  immediate  stop,  went 
upon  the  front  steps  and  platform  of  said  car  preparatory  to  alighting  from 
said  car  when  it  came  to  a  stop ;  that  the  defendants  did  not  stop  the  said  car 
at  said  crossing,  but  ran  it  a  short  distance,  to  wit,  about  100  feet,  past  said 
crossing  at  said  slow  rate  of  speed,  and  then,  while  plaintiff  was  still  standing 
upon  the  front  platform  and  steps  of  said  car,  with  the  knowledge  and  consent 
of  the  defendants,  and  waiting  for  and  still  thinking  that  the  car  would  come 
to  an  immediate  stop,  the  defendants,  in  disregard  of  their  duty  to  the  plain- 
tiff, so  carelessly  and  negligently  managed,  operated  and  ran  said  car,  and  so 
carelessly  and  negligently,  suddenly  and  violently  accelerated  the  speed  thereof, 
and  so  ne^igently  caused  the  car  to  lurch  forward  violently,  Uiat  plaintiff 
was  violently  thrown  from  said  car  to  the  ground,  and  by  reason  thereof '' 

received  his  injuries.  The  defendants  answered.  A  trial  was  had 
before  a  jury,  which  returned  a  verdict  for  the  plaintiff  in  the 
sum  of  $10,000.  From  a  judgment  on  the  verdict  and  an  order 
denying  a  new  trial,  defendants  have  appealed. 

1.  It  is  contended  that  the  court  erred  in  allowing  the  amended 
complaint  to  be  filed,  for  the  reason  that  it  states  a  different  cause 
of  action  from  that  set  forth  in  the  original  complaint.  The  orig- 
inal pleading  charged  negligence  in  carelessly  starting  the  car  and 
putting  the  same  in  motion 
Vol.  8—3 
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**  ^  a  radden  and  vicdeiit  itari  witlioat  allowiBg  pkintiif  sidBdeoi  Ham  to 
get  off '^ 

at  Warren  street, 

''and  in  consequence  thereof  plaintiff  was  enddenly  and  violently  thrown  to 
the  ground.** 

We  find  no  rev«*8ible  error  in  the  raling  of  the  court  In  both 
oomplaints  the  defendants  were  charged  with  so  n^gligaitly  operate 
ing  the  car  that  plaintiff  was  violently  thrown  therefrom  to  the 
ground.  This  is  the  gravamen  of  the  charge.  No  variance  is  to 
be  denned  material  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice.  The  defendants  could  not  have  been  surprised 
or  misled  by  the  testimony  offered  in  support  of  the  amended  com- 
plaint, because  substantially  the  same  evidence  was  produced  at 
the  first  trial ;  and  it  was  on  the  ground  of  a  material  and  fatal 
variance  between  the  all^ations  of  the  original  complaint  and 
plaintiff's  testimony  that  such  new  trial  was  ordered.  See  also 
FlaheHy  v.  Butte  Electric  By.  Co.,  43  Mont  141, 116  Pac.  40. 

2.  Plaintiff  testified  that  when  he  stepped  from  the  car  to  the 
platform  he  said,  **  Warren,"  referring  to  Warren  street,  in  an 
ordinary  and  natural  tone  of  voice.  He  was  then  asked  to  speak 
the  word  as  he  did  on  the  night  of  his  injury.  His  answer  was: 
**  Well,  I  stepped  out,  and  I  said  the  word  *  Warren.' "  Defend- 
ants moved  that  the  answer  be  stricken  out  on  the  ground  that 
plaintiff  had  already  testified  concerning  the  tone  of  his  voice,  and 
it  was  for  the  jury  to  determine  what  his  ordinary  tone  of  voice 
was,  after  listening  to  his  testimony.  The  motion  was  denied. 
We  find  no  prejudicial  error  in  the  ruling.     Plaintiff  also  testified : 

**  When  I  said  '  natural  tone  of  Toioe/  I  meant  the  tone  of  voice  one  would 
use  when  he  stepped  out  <m  the  platform  to  notify  the  motorman.** 

3.  Plaintiff  was  allowed  to  testify  over  objection  that  on  other 
occasions,  desiring  to  have  the  car  stopped,  he  had  used  the  word 
'^  Warren  "  to  indicate  his  wish  to  alight  at  that  street  We  take 
judicial  notice  that  this  is  the  common  practice.  Whether  the 
motorman  heard  the  word  as  pronounced  by  the  plaintiff  on  the 
night  in  question  was  a  matter  for  the  jury  to  determine,  by  infer* 
ence  or  otherwise,  from  all  of  the  facts  and  circumstances  of  the 
case  as  dietailed  by  the  various  witnesses. 

4.  While  the  plaintiff  was  under  cross-examination,  he  said,  ^*  I 
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liad  ridden  there  before  many  times."     He  was  then  asked  by 
defendants'  counsel: 

''And  were  the  o(»iditi<Hi8  there  the  same  u  they  had  always  heen  prior  to 
that  time  when  you  were  on  the  cart  Mr.  Maury:  We  object;  we  were  not 
allowed  to  go  into  the  conditions;  I  don't  think  it  is  fair  on  the  part  of  the 
other  side  to  go  into  the  conditions.  The  court:  The  objection  is  sustained;  it 
is  not  prc^r  cross-examination.'' 

It  is  now  insisted  that  the  court  should  have  allowed  the  witness 
to  answer,  and  an  elaborate  argument  is  advanced  wherein  many 
suggestions  are  made  concerning  the  competency,  relevancy  and 
materiality  of  the  inquiry.  We  think  the  court  unduly  restricted 
the  cross-esamination,  and  again  suggest  the  propriety  of  allowing 
the  fullest  scope  for  such  examinations,  to  the  end  that  the  jury 
may  be  advised  of  all  facts  having  a  legitimate  bearing  upon  the 
issues  presented.  We  have  no  doubt,  however,  that  had  the  same 
argument  concerning  the  relevancy  and  competency  of  the  testi- 
m<my  be^i  presented  to  the  court  below,  in  substance,  as  has  been 
made  here,  the  objection  would  have  been  overruled.  It  is  the 
doty  of  counsel  to  make  the  record  show  prejudicial  error,  and, 
even  upon  cross-examination,  a  reasonable  effort  should  be  made 
to  advise  the  court  of  the  object  with  which  a  question  is  asked. 
State  V.  Byrd,  41  Mont.  686,  111  Pac  407.  We  cannot  say  that 
the  action  of  the  court  affected  the  result  of  the  case.  In  fact,  we 
are  satisfied  that  it  could  not  have  done  so. 

6.  ♦ 

6.  Defendants  interposed  a  motion  for  a  nonsuit  and  also  a 
motion  for  a  directed  verdict,  both  of  which  were  overruled. 
These  motions  were  based,  primarily,  upon  an  assimiption  that  the 
testimony  failed  to  disclose  knowledge  on  the  part  of  the  motorman 
that  plaintiff  wished  to  alight;  that  he  did  not  hear  the  word 
"  Warr«i  ^^  pronounced  by  the  latter,  and  had  no  knowledge  that 
he  was  on  the  platform  of  the  car  preparatory  to  getting  off.  The 
second  contention  is  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.     Plaintiff  testified :    . 

**  When  I  got  on  the  platform  I  sajs  the  word  '  W«rren '  to  the  motorman, 
ICr.  Bnndblad.  Whoi  I  said  this  I  might  have  heen  a  distance  of  about  two 
feet  from  him,  but  it  is  dose  on  the  platform;  you  would  naturally  run 


*  Paragraph  not  material  to  street  railway  law  omitted. 
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against  him  in  coming  out  of  the  car.  I  spoke  this  word  in  my  natural  tone 
of  voice.  Just  after  I  said  this  word  'Warren'  the  car  slowed  down  as  it 
neared  the  east  crossing.  It  slowed  down  to  about  four  or  five  miles  an  hour, 
an  ordinary  walking  pace,  at  the  last  crossing  of  Warren  and  East  Galena. 
At  the  time  I  was  standing  on  the  platform;  I  was  standing  there  ready  to 
step  down  when  the  car  stopped,  and  when  it  got  down  to  this  very  slow  speed 
I  stepped  down  onto  the  top  step.  I  was  then  facing  east,  with  my  hand  on 
the  front  handrail,  my  ri^^t  hand.  Fr(mi  the  last  crossing  of  Warren  the  car 
proceeded  at  that  rate  of  speed  about  a  100  or  160  feet.  Then  it  started 
ahead  violently  with  a  terrible  jerk  and  threw  loose  my  hand  and  threw  me  to 
the  groimd.  After  I  went  out  on  the  fnmt  platform  the  motorman  slowed  up 
the  car  when  I  menticmed  the  word  '  Warren '  to  him.  He  shut  the  power  off 
to  slow  it  up.  I  didn't  see  him  do  anything.  I  heard  the  controller  dick 
around  that  shuts  the  power  off." 

Whether  the  motonnan  heard  the  word  ^'  Warren ''  as  spoken  by 
the  plaintifiF,  and  whether  he  decreased  the  speed  of  the  car  in 
response  thereto,  were,  we  think,  questions  for  the  jury  to  decide. 
It  was  their  province  to  draw  such  reasonable  inferences  from  all 
of  the  facts  and  circumstances  as  they  deemed  warranted  by  the 
evidence.  We  cannot  say,  from  the  record,  that  it  was  an  imrea- 
sonable  inference  that  Rundblad  heard  the  word  "  Warren ''  and 
accordingly  "  slowed  up."  See  Jenkins  v.  Northern  Pac.  By.  Co., 
119  Pac.  794;  State  v.  Truskett,  85  Kan.  804,  118  Pac.  1047- 
1051,  a  very  interesting  and  novel  case. 

We  are  also  of  opinion  that  the  question  of  contributory  n^li- 
gence  was  properly  submitted  to  the  jury.  It  is  doubtless  true 
that  the  plaintiff's  testimony  was  open  to  serious  doubts  as  to  its 
credibility,  and  that  the  jury  might  well  have  determined  that  he 
jumped  from  the  car  while  it  was  in  motion,  not  with  an  idea  that 
it  was  about  to  stop,  but  rather  because  he  was  near  his  home  and 
had  purposely  ridden  beyond  Warren  street  to  avoid  walking  the 
distance  traversed  by  the  car  after  that  street  was  passed.  But 
all  of  these  matters  have  been  laid  at  rest  by  the  verdict  We  are 
in  the  same  state  of  mind  in  this  case  as  we  were  in  Flavin  v. 
Chicago,  B.  &  Q.  B.  Co.,  43  Mont.  220,  115  Pac.  667. 

7.  Defendants'  counsel  requested  the  court  to  charge  the  jury 
that  the  plaintiff  could  only  recover  by  proving  the  specific  all^a- 
tions  of  his  complaint  relating  to  negligence.  The  court  struck 
out  the  word  "  specific ''  on  motion  of  counsel  for  the  plaintiff. 
There  was  no  error  in  so  doing.  The  instruction  was  correct  in 
either  form.  The  word  "specific"  added  nothing  to  it.  The 
court  clearly  defined  the  issues  to  be  determined  by  the  jury  and 
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instructed  them  that  the  material  allegations  of  the  complaint  must 
be  proven  by  a  preponderance  of  the  evidence.  This  was  all  that 
was  necessary  in  the  present  case. 

8.  There  is  a  suggestion  in  the  brief  that  the  complaint  upon 
which  the  plaintiff  went  to  trial  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.     We  think  the  complaint  is  sufficient 

9.  In  our  judgment  the  damages  awarded  are  excessive,  but  not 
sufficiently  so  to  evidence  passion  or  prejudice  in  the  minds  of  the 
jurors*  Plaintiff  has  lost  all  of  the  toes  from  one  of  his  feet.  Dr. 
McCarthy  testified  that  he  had  recently  examined  the  foot  and 
found  an  amputation  ^^  taken  right  back  of  the  articulation  of  the 
joints."  The  foot  is  still  tender  and  there  is  a  ^^  callous  over  the 
end  of  the  amputated  surface."  In  the  opinion  of  the  surgeon 
the  foot 

"  is  not  as  strong  as  the  other  foot.  It  is  impaired.  He  can't  use  it  as  well. 
It  IS  smaller  than  the  other  foot^  smaller  than  the  other  leg.  He  can't  walk 
as  welL  The  ball  of  the  foot  is  gone.  There  is  no  spring  to  it,  no  action  on 
the  mnsclee  like  a  normal  foot,  and  consequentlj  atrophy  from  inactivity.  It 
wiU  remain  just  about  the  way  it  is  now.  An  injury  of  that  kind  impairs  a 
man's  usefulness  for  the  remainder  of  his  life.  It  will  cause  recurring  pains 
aU  his  life,  once  in  a  while.  The  callous  should  be  removed  once  every  week 
or  ten  days.  Whenever  that  is  done  it  will  cause  pain.  There  is,  I  think,  a 
permmnoit  cure  for  the  callous.  By  operating  I  think  that  could  be  per- 
manently removed  and  the  painful  omdition  would  not  ccmtinue.  That  would 
be  a  painful  operation." 

Plaintiff  was  twenty  years  of  age  at  the  time  of  the  injury  and 
is  now  twenty-four  years  old.  It  was  necessary  to  operate  three 
times  before  the  foot  healed  and  finally  to  graft  skin  thereon  from 
his  1^.  He  suffered  intaise  pain  during  the  operations  and  still 
suffers  when  the  callous  portion  is  removed.  He  lost  six  months' 
time  on  account  of  the  injury.  He  is  a  miner  by  occupation  and 
before  his  injury  received  $4  per  day  in  wages.  He  has  resumed 
work  at  substantially  the  same  wages ;  has  never  lost  any  time  be- 
cause of  the  injury  other  than  when  the  mine  was  shut  down  and 
all  of  the  men  were  idle.  He  walks  with  the  other  men  to  and 
from  the  mine  where  he  is  employed,  a  distance  of  three-quarters  of 
a  mile  or  more,  but  occasionally  rides  home  with  the  shift  boss. 
He  gets  the  same  amount  of  time  as  every  other  miner  in  the  mine. 
He  has 

**  worked  as  steadily  as  the  Mountain  View  mine  has,  since  he  returned  to 
wmk,  and  also  got  married  in  the  meantime." 
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He  has  been  out  duck  hunting  once  since  his  injury.  He  uses 
an  artificial  appliance  on  his  injured  foot  to  prevent  the  sensitive 
part  from  touching  anything.  His  shift  boss  testified  that  he  was 
a  good,  steady  worker;  that  he  had  never  observed  anything  to 
disqualify  him  from  performing  his  work  as  a  miner;  that  he  had 
known  and  observed  him  for  over  two  years  and  did  not  discover 
that  he  had  an  injured  foot  until  about  two  weeks  before  the  trial ; 
that  he  was  doing  the  same  work  as  other  miners,  receiving  the 
same  wages. 

The  cause  is  remanded  to  the  District  Court  of  Silver  Bow 
county,  with  directions  to  grant  a  new  trial  unless,  within  thirty 
days  after  remittitur  filed,  the  respondent  shall  consent  in  writing 
that  the  judgment  for  damages  be  reduced  to  $6,000.  If  such 
consent  is  given,  the  judgment  shall  be  modified  accordingly  as  of 
the  date  of  its  original  entry,  and,  together  with  the  order  denying 
a  new  trial,  will  stand  affirmed.  That  part  of  the  judgment  relat- 
ing to  costs  in  the  court  below  is  not  to  be  disturbed.  Bespond^it 
to  recover  costs  on  appeaL 

Bemanded  with  directions. 

Bbantlby,  C.  J.,  and  Halloway,  J.,  concur. 


EvansviUe  £  8.  Traction  Co.  v.  Montgomery. 
(Indiana — Appellate  Court.) 

1.  KnxJKo  or  Hobsb  bt  Falling  of  Post;  (Complaint;  Dbmubreb;  Pboz- 
ncATB  Cause.  —  The  complaint,  in  an  action  to  recover  the  value  of  a  horse 
killed  by  the  falling  of  one  of  defendant's  posts,  which  charges  that  the 

OontrHmtory   Neslisenee   of   Pauens^r   AlislttlnB   from   MoTtnc 

Oar.  — In  Nellis  on  Street  Railways  (2d  Ed.),  §  363,  it  is  said:  "While  it 
is  the  duty  of  the  carrier,  as  we  have  shown,  to  stop  his  car  at  a  usual  and 
customary  stopping  place,  when  signaled  by  a  passenger,  and  afford  him  a 
reasonable  opportimity  to  alight  in  safety,  a  reciprocal  duty  devolves  upon 
the  passenger  to  use  reasonable  diligence  in  getting  off.  The  passenger  may 
assume  that  he  will  have  a  reasonable  time  to  alight ;  and  If  he  be  injured  in 
alighting  the  jury  may  infer  that  the  time  was  insufficient.  The  question  of 
his  negligence  is  ordinarily  one  for  the  jury.  So  it  is  not  negligence  per  se 
to  alight  from  a  slowly  moving  car.  But  the  circumstances  may  be  such, 
either  as  to  speed,  surroundings,  or  other  conditions,  as  to  render  a  person 
alighting  from  a  moving  car  guilty  of  contributory  negligence  precluding 
recovery  for  an  injury  sustained.  The  facts  in  each  particular  case  must 
determine  the  question  of  negligence.'' 
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defendant  was  negligent  in  maintaining  a  rotten  post,  and  that  plaintiff's 
horse  was  killed  solely  by  reason  of  said  negligence,  shows  a  causal  con* 
section  between  the  negligence  charged  and  the  injury,  and  is  not 
demurrable. 
2.  AcnoHABUB  Nbgligencb  Defuied. — miree  elements  are  necessary  to  con- 
stitute actionable  n^ligenee:  (1)  A  duty  of  the  defendant  towards  the 
plaintiff;  (2)  a  breach  of  that  duty;  and  (3)  an  injury  to  the  plaintiff 
from  such  breach. 

5.  AcnORABLE  NBQUOKITCB;  FBIOHTBNIIfO  H(MUIE;  OoicpijaNT;  Dbmubreb. — 

A  complaint  which  diarges  negligence  on  the  part  of  a  street  railway 
company  in  so  operating  its  car  as  to  frighten  plaintiff's  horses,  causing 
one  of  them  to  run  against  a  rotten  post,  which  broke  and  fell  and  killed 
the  horse,  states  actionable  n^ligence  in  frightening  plaintiff's  horse, 
and  is  not  demurrable. 
4  Same;  Eyidence.  —  Eyidence  that  the  company  had  remored  other  posts 
more  than  half  rotten  near  the  one  which  fell,  which  posts  were  of  the 
same  kind  and  size  and  were  placed  in  the  same  kind  of  soil  at  the  same 
time  as  the  post  which  fell,  is  proper  as  showing  knowledge  by  the  com- 
pany of  the  dangerous  character  of  the  posts. 

6.  Ddtt  or  CoicPANT  TO  BfAiNTAiN  P08T8.  —  A  street  railway  company  owes 

a  duty  to  travelers  on  a  highway  to  maintain  posts  whieh  will  not  fall 
because  of  their  rotten  and  decayed  condition,  if  there  is  a  slight  impact 
against  them  from  an  outside  force. 

Defendant  appeals  from  judgment  for  plaintiffs.    Reported  98  N.  E.  781. 
Woodfin  D.  Robinson  and  William  E.  StillweU,  for  appellant. 
Fred  M.  Hostetier  and  WiUiam  D.  Hardy,  for  appellees. 

Opinion  by  Ibaoh,  J. : 

This  was  an  action  by  appellees  against  appellant  to  recover  the 
value  of  a  horse  killed  by  the  falling  of  one  of  appellant's  posts. 
Error  is  assigned  in  overruling  the  demurrers  to  the  first  and  sec- 
ond paragraphs  of  complaint,  and  in  overruling  the  motion  for  a 
new  triaL 

The  first  paragraph  of  complaint  charges  that  appellant  corpora- 
tion operates  a  system  of  street  cars  upon  a  certain  highway  near 
the  city  of  Evansville ;  that  the  overhead  feed  wire  which  supplies 
power  for  this  line  is  supported  by  posts  set  near  each  side  of  said 
highway,  and  there  maintained  by  defendant ; 

"that  on  said  March  4,  1909,  employees  of  plaintiffs  were  conducting  through 
and  along  said  highway  a  number  of  plaintiffs'  horses,  when  one  of  said  posts 
and  the  wires  thereunto  attached  fell,  and  struck  and  killed  one  of  said 
horses;  that  said  post  was  set  in  said  public  highway  about  four  feet  from 
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the  side  thereof,  and  was  rotten  and  decayed,  and  in  a  condition  dangerous 
to  travelers  on  said  highway,  and  that  defendant  had  long  known  that  said 
post  was  rotten  and  decayed  and  in  said  dangerous  condition;  that  defendant 
carelessly  and  negligently  permitted  said  post  to  stand  in  said  public  highway 
in  said  rotten  and  decayed  condition,  and  that  plaintiffs'  horse  was  killed 
solely  by  reason  of  said  negligence  of  the  defendant,  and  without  fault  or 
n^ligence  of  the  plaintiffs/' 

It  is  objected  that  this  paragraph  does  not  show  a  causal  con- 
nection between  the  n^ligence  charged  and  the  injury,  that  the 
negligence  charged  is  the  maintaining  of  a  post  in  a  rotten  and 
decayed  condition,  and  it  is  not  alleged  that  the  post  fell  by  reason 
of  such  rotten  and  decayed  condition. 

In  the  case  of  Island  Coal  Co.  v.  Clemmitt,  19  Ind.  App.  21,  49 
N.  E.  38,  the  court  considered  a  complaint  very  like  to  the  present 
in  essential  features,  and  to  which  a  like  objection  was  made. 
There  it  was  charged  that  the  defendant  carelessly  and  negligently 
placed  a  pile  of  refuse  coal  along  the  side  of  the  public  highway, 
that  the  nature  of  such  refuse  coal  is  to  take  fire  and  bum  at  and 
near  the  bottom  and  along  the  sides  of  the  pile,  and,  after  so  burn- 
ing, large  portions  slide  down  the  sides,  and  the  sliding  of  a  large 
amoxmt  of  such  refuse,  by  reason  of  said  burning,  caused  plaintiffs 
horse  to  run  away,  injuring  plaintiff.  It  was  argued  that  the 
negligence  attributed  to  the  defendant  was  the  placing  of  the  ma- 
terial, that  the  cause  of  the  horse's  fright  was  the  burning  and 
falling  of  the  material,  and  therefore  the  injury  was  not  traceable 
to  the  defendant's  negligence  as  a  proximate  cause.  The  court 
said: 

"If  the  injurious  consequence  averred  cannot  he  said  to  appear  to  haire 
accrued  as  an  inevitable  result  of  the  appellant's  alleged  act»  it  may  be  said 
to  be  shown  to  have  been  a  natural  result,  which  might  reasonably  have  been 
expected  as  a  possible  effect.  *  *  *  It  may  reasonably  be  understood  from 
the  pleading  that  the  appellant  placed  and  maintained  this  rubbish  in  the 
designated  place  knowing  its  dangerous  quality  and  effect.  If  the  words 
'  careless '  and  '  carelessly '  and  '  negligent '  and  '  negligently/  as  used,  may  be 
said  to  have  reference,  by  strict  grammatical  construction,  to  the  piling  of  the 
material  in  the  designated  place,  still  they  refer  to  the  making  of  a  pile  com- 
posed of  material  of  the  known  dangerous  quality,  by  reason  of  which  the 
appellee  was  injured;  and  the  entire  pleading  shows  that  the  appellant  was 
negligent  in  producing  a  condition  of  things  through  which,  as  a  natural 
result,  the  appellee  suffered  the  injury  charged.  *  *  *  It  is  sufficiently 
shown  that  there  was  a  want  of  due  care  for  the  safety  of  persons  rightfully 
using  the  highway,  and  a  negligent  exposure  of  such  persons  to  peril  from 
the  cause  through  which  the  appellee  was  injured.  The  court  did  not  err  in 
overruling  the  demurrer." 
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Tliis  court  knows  that  it  is  a  natural  result  of  the  maintenance 
of  a  decayed  and  rotten  post  for  such  post  to  f all^  and  we  think  the 
reasoning  of  the  opinion  in  Island  Coal  Co.  v.  ClemmUt  ^tirely 
applicable  to  the  present  case.  The  complaint  in  the  case  of 
Indianapolis,  etc.,  Tel.  Co.  v.  Sprovl  was  Ycry  similar  to  the  present 
one,  the  objection  there  being  made  that  no  connection  was  shown 
between  the  knotty  and  defectiYe  and  weakened  and  rotten  con- 
dition of  the  cross-arm  and  its  breaking.  It  was  there  said,  and  it 
has  often  been  held  by  the  Supreme  Court  and  this  court,  that, 

''bo  far  as  the  queatkm  of  proximate  cause  is  ooncemed,  the  ayerment  that 
the  negligence  specified  caused  the  injury  complained  of  is  sufficient." 

Indianapolis,  etc.,  Tel.  Co.  v.  SprovJ,  93  N.  E.  463 ;  Baltimore, 
etc.,  R.  Co.  V.  Peterson,  156  Ind.  364,  59  N.  E.  1044 ;  Chicago, 
etc.,  Co.  V.  Stephenson,  33  Ind.  App.  98,  69  N.  E.  270;  Oreen- 
awaldt  V.  Lake  Shore,  etc.,  Co.,  165  Ind.  219,  74  N.  E.  1081. 

Three  elements  are  necessary  to  constitute  actionable  n^ligence : 
(1)  A  duty  of  the  defendant  towards  the  plaintiff;  (2)  a  breach 
of  that  duty,  and  (3)  an  injury  to  plaintiff  from  such  breach.  It 
was  the  duty  of  appellant  in  the  present  case  to  maintain  posts 
along  the  public  highway  which  would  not  fall  because  of  their 
rotten  and  decayed  condition.  It  is  charged  that  they  were  n^ 
ligent  in  maintaining  posts  in  such  rotten  and  decayed  condition 
that  they  were  dangerous  to  traYelers,  and  that  plaintiffs  horse  was 
killed  solely  by  reason  of  such  negligence  on  the  part  of  defendant 
This  is  a  sufficient  pleading  of  proximate  cause.  Appellant  might 
haYe  moYed  to  make  the  complaint  more  sp^ific,  but,  in  the  absence 
of  such  motion,  the  complaint  is  sufficient  to  withstand  demurrer. 
Indianapolis,  etc.,  Tr.  Co.  v.  Newhy,  45  Ind.  App.  540,  90  N.  E. 
29,  91  N.  E.  36.  See  also  Evansville,  etc.,  B.  Co.  v.  Krapf,  143 
Ind.  647,  656,  36  N.  E.  901,  and  cases  cited ;  Louisville,  etc.,  B. 
Co.  V.  Thompson,  107  Ind.  442,  8  K  E.  18,  9  K  E.  357,  57  Am. 
Kep.  120 ;  Board,  etc.,  v.  Huffman,  134  Ind.  1,  31  N.  E.  570. 

The  second  paragraph  of  complaint  charges  negligence  on  the 
part  of  appellant  in  so  operating  its  car  as  to  frighten  plaintiffs' 
horses,  causing  one  of  them  to  shy  and  run  against  a  rotten  and 
decayed  post  by  the  side  of  the  road,  which  post,  when  the  horse 
came  in  contact  with  it,  broke  and  fell,  and  killed  the  horse.  This 
paragraph  sufficiently  states  actionable  negligence  in  frightening 
plaintiffs'  horse,  and  thereby  causing  its  death,  and  is  good  against 
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demurrer.  It  makes  no  attempt  to  charge  n^ligence  in  main- 
taining the  post  in  a  dangerous  condition. 

Appellant  objected  to  the  admission  of  the  testimony  of  certain 
witnesses  that  other  posts  near  to  the  one  which  fell  and  killed  the 
horse  had  fallen  previously  to  its  falling,  and  that  the  company 
had  removed  others  '^  more  than  half  rotten.''  It  was  shown  that 
these  were  the  same  kind  of  posts,  of  the  same  size,  put  in  position 
at  the  same  time,  in  the  same  character  of  soil,  and  had  been 
equally  exposed  to  the  elements.  This  evidence  was  proper  as 
showing  knowledge  of  the  company  of  the  dangerous  character  of 
posts  in  that  immediate  locality.  Western  Union  Tel.  Co.  v.  Levi, 
47  Ind.  552. 

The  evidence  shows  that  appellees'  employees  were  conducting 
horses  for  market  along  the  highway  in  the  customary  manner  used 
by  horse  buyers,  when  some  of  them  became  frightened  at  the  street 
car.  One  of  them  came  in  contact  with  the  post,  either  with  his 
halter  rope  or  his  body,  and  this  post,  being  '^  rotten  dear  throu^  " 
at  the  ground,  fell,  because  of  such  condition,  and  killed  the  horse. 
This  pole  was  fourteen  inches  through  and  twenty  feet  high.  The 
broken  section  was  exhibited  to  the  court.  We  think  the  evidence 
clearly  sufficient  to  sustain  a  verdict.  Appellant  certainly  owes  a 
duty  to  travelers  on  a  highway  to  maintain  posts  which  will  not  fall 
because  of  their  rotten  and  decayed  condition,  if  there  is  a  slight 
impact  against  them  from  an  outside  force,  and  the  evidence  shows 
that  only  a  slight  impact  was  sufficient  to  throw  down  this  post, 
and  that  appellant  had  notice  of  the  dangerous  character  of  posts^ 
and  that  appellant  had  notice  of  the  dangerous  character  of  posts 
in  that  immediate  locality. 

No  error  appearing,  the  judgment  i»  affirmed. 
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Mahoning  &  8.  By.  &  Light  Co.  v.  City  of  New  Castle. 
( PennsylTania  —  Supreme  Coort. ) 

1.  EQXJirr;  In jUNonoiT ;  Municipal  Obdiitancb.  —  A  court  of  equity  may 

grant  an  injunction  restraining  a  city  from  removing  motormen  and  con- 
ductors from  street  cars  for  failure  of  the  company  to  comply  with  an 
ordinance  the  Talidity  of  ^diich  is  in  question. 

2.  PowKB  or  GiTT  TO  Enact  Osdinancb  Rbquibino  Safbtt  Bbakes;  Statutes 

Examined.  —  Statutes  examined  and  held,  that  the  defendant  city  liad  no 
express  or  implied  right  to  enact  an  ordinance  requiring  the  plaintiff  to 
equip  all  its  cars  with  the  latest,  best  and  most  approved  safety  brakes, 
specifying  the  kind  of  brakes  to  be  used,  and  providing  for  fine  or  im- 
prisonment for  violation  of  ordinance^ 

Z.  Sams;  Oonstbitction  or  Osdinancb.  —  In  the  absence  of  express  authority 
conferring  the  power  of  enactment,  a  penal  ordinance  such  as  the  present, 
which  undertakes  to  enforce  a  higher  standard  than  that  imposed  by  the 
principles  of  the  common  law,  should  not  be  sustained. 

i.  Bbqulation  of  Stbeet  Railway;  Powbb  of  Municipalitt.  —  In  the  opera- 
tion of  its  road  and  in  the  running  of  its  cars  the  judgment  of  the  board 
of  directors  of  a  railroad  company,  in  the  absence  of  statutory  provision, 
is  supreme  and  exdusive.  The  public  safety  imperatively  requires  that 
there  be  no  division  of  this  great  responsibility  with  others,  not  even 
with  municipalities. 

PLAncTiFr  appeals  from  decree  dismissing  bill  in  equity.    Reported  82  Atl.  601. 


MUmOIPAX.  BEOUULTION  AS  TO  SAFETY  BRAKES  UPON 
STBEET  OABS. 

In  Nellis  on  Street  Railways  (2d  Ed.),  §  149,  it  is  said:  "In  the  exercise 
of  the  power  vested  in  the  State  or  a  dty  to  make  and  enforce  regulations  look- 
ing to  the  safety  of  public,  it  is  within  the  power  of  a  city  authorised  to  pre- 
scribe sudi  regulations  and  rules  from  time  to  time  as  may  be  deemed  neces- 
sary to  protect  the  public  welfare,  interests,  and  accommodation,  to  provide 
by  ordinance  that  all  street  cars  shall  be  equipped  with  air  or  electric  brakes. 
Such  a  regulation  is  a  reasonable  one^  and  does  not  riolate  a  statutory  pro- 
vision that  when  a  franchise  is  granted  to  a  street  railway  company  the 
municipal  authorities  shall  make  no  regulations  destroying  it^ 

This  proposition  is  supported  by  the  holding  of  the  court  in  People  v. 
Detroit  United  Ry.  Co.,  2  St.  Ry.  Rep.  460,  134  Mich.  682,  97  N.  W.  36,  63 
L.  R.  A.  746,  104  Am.  St.  Rep.  626.  This  seems  to  be  the  only  case  on  the 
subject  other  than  the  decision  reported  herewith.  The  holding  in  the 
MieiUgam  case  is  apparently  contrary  from  the  one  in  the  reported  PennayUxmia 
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statement  of  facts. 

Bill  in  equity  to  restrain  the  enforcement  of  and  to  declare 
invalid  a  municipal  penal  ordinance  requiring  a  street  railway  com- 
pany to  use  the  latest,  best,  and  most  approved  safety  brakes,  and 
specifically  designating  that  certain  brakes  shall  be  used  imtil  some 
better  one  is  devised. 

At  the  hearing  the  ordinance  was  determined  to  be  valid,  and 
the  bill  was  dismissed. 

It  appears  from  the  evidence  and  findings  of  the  court  below 
that  the  city  of  New  Castle  is  a  city  of  the  third  class ;  that  the 
plaintiflF  company  is  a  traction  or  motor  power  company  incorpo- 
rated imder  the  Act  of  March  22,  1887  (P.  L.  8),  running  cars 
upon  the  streets  of  the  defendant  city,  in  which  there  are  some 
steep  grades;  that  the  plaintiff  operates  four  double-truck  cars, 
twenty-six  single-truck  cars,  and  a  number  of  trailers,  the  last 
mentioned  having  no  motor  or  other  power ;  that  the  weight  of  the 
single-truck  cars  is  from  nine  to  twelve  tons  each ;  that  the  speed 
limit  fixed  by  ordinance  in  said  city  is  eight  miles  per  hour;  thst 
the  plaintiff's  cars  are  all  equipped  with  a  hand  brake  and  a  reverse 
of  the  usual  pattern,  and  with  a  fender  which  increases  the  effici- 
ency of  the  hand  brakes ;  that  the  double-truck  cars  have  in  addi- 
tion to  the  hand  brake  an  air  brake  of  the  character  required  by 
the  ordinance  in  question ;  that  it  is  impracticable  to  install  in  the 
single-truck  cars  the  apparatus  necessary  for  the  operation  of  the 
air  brake  required  by  the  ordinance;  that  the  hand  brake  is  the 
safety  appliance  in  most  common  use  and  most  generally  approved 
for  braking  or  stopping  street  railway  cars;  that  the  magnetic 
brake  required  by  said  ordinance  can  be  used  in  connection  with 
the  hand  brake,  and  adds  to  the  safety  of  operating  cars,  but  that 
the  magnetic  brake  "  cannot  be  said  to  be  in  general  use  " ;  that 
this  latter  brake  is  known  as  the  "  Westinghouse  magnetic  brake,'* 
and  appears  to  be  the  only  brake  that  can  be  used  on  single-truck 
cars  in  connection  with  the  hand  brake,  ^^  unless  the  reverse  should 
be  r^arded  as  a  power  brake;  "  that  the  reverse  is  not  as  good  as 
the  magnetic  brake;  that  the  latter  is  a  good  additional  safety 
brake  in  emergencies,  in  that  it  enables  a  car  to  stop  more  quickly, 
and,  if  in  order,  can  be  used  to  advantage  in  the  wintertime  and 
also  in  going  down  hills;  that  it  is  impracticable  to  install  and 
operate  either  the  magnetic  or  air  brake  on  the  trailer  cars ;  that 
for  about  two  years  the  plaintiff's  cars  were  equipped  with  mag- 
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netic  brakee  in  addition  to  the  hand  brakes,  but  in  1907  their  use 
was  discontinued  as  unsatisf actorj,  and  since  that  time  they  have 
used  only  the  hand  brake  and  the  reverse;  that  ^'  since  the  mag- 
netic brake  has  been  removed  fewer  accidents  have  resulted  from 
the  operaticm  of  the  cars.'' 

Before  Fell,  C.  J.,  and  Bbow^,  Mestbbzat,  Potteb,  Elkin, 
Stbwabt  and  Moschztsttrr,  JJ. 

C.  H.  Akens,  for  appellant 

James  A.  Oardner,  City  SoL,  for  appellee. 

Opinion  by  Moschziseeb,  J. : 

This  was  a  proceeding  in  equity  for  an  injunction  to  restrain 
the  defendants  from  arresting  the  motormen  and  conductors  in 
charge  of  the  plaintiff's  cars  or  from  in  any  other  manner  enforcing 
the  provisions  and  penalties  of  a  certain  mimicipal  ordinance. 

The  ordinance  was  approved  November  30,  1908,  and  required 
all  companies  operating  street  railway  lines  in  the  city  of  New 
Castle  (section  1)  to 

"  equip  each  and  every  car  operated  *  *  *  with  the  latest,  best  and  most 
approved  safety  brakes;''  (section  2)  "until  some  better  or  more  practical 
brake  or  device  is  made  for  the  purpose  of  braking  or  lodcing  cars  *  *  • 
to  equip  each  of  their  respective  cars  with  the  kind  of  brake  known  as  the 
magnetic  brake  *  *  *  the  said  brake  to  be  the  same  or  similar  to  those 
whi^  were  reooitly  used  by  the  Mahoning  &  Shenango  Railway  &  Light  Ck>m- 
pany  *  *  *  in  said  city,  or  an  air  brake  similar  to  those  now  in  use  on 
the  intemrban  lines  now  entering  the  city,  the  said  brake  or  brakes  to  be  in 
addition  to  the  hand  brakes  with  which  each  car  shall  be  equipped," 

and  (section  3)  that^  upon  conviction  of  any  violation  of  the  ordi^ 
^ance,  a  fine  shall  be  imposed  of  not  less  than  $10  or  mpre  than 
$100  and  costs  of  suit,  and  upon  refusal  to  pay,  imprisonment  not 
exceeding  thirty  days,  with  an  allowance  of  execution  process  to 
collect  fines  and  costs  from  corporations. 

The  court  below  decided  that  the  ordinance  was  valid  excepting 
in  so  far  as  it  required  the  trailer  cars  to  be  equipped  with  the 
brakes  designated;  that,  if  the  plaintiff  was  affected,  it  had  an 
adequate  remedy  at  law;  and  that  equity  had  no  jurisdiction  to 
grant  the  relief  prayed  for.     A  decree  was  entered  dismissing  the 
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It  was  the  threat  to  take  the  employees  oi  the  plaintiff  company 
off  its  cars  by  arrest  which  caused  the  filing  of  the  bill.  Had  this 
threat  been  carried  out,  it  would  have  meant  the  tying  up  of  the 
plaintiff's  lines  and  a  serious  interference  with  the  use  of  its  prop- 
erty. Under  such  circumstances,  if  the  ordinance  was  invalid, 
there  was  ample  authority  to  sustain  equitable  interference.  In 
Bryan  v.  Chester,  212  Pa.  259,  61  Atl.  894, 108  Am.  St  Rep.  870, 
where  the  validity  of  a  police  power  ordinance  was  in  question,  it 
was  contended,  upon  practically  all  of  the  grounds  now  urged,  that 
equity  had  no  jurisdiction,  and  should  not  interfere.  But  we  said, 
"  There  can  be  no  doubt  that  this  proceeding  was  properly  insti- 
tuted; "  and  we  sustained  an  injunction  decree  declaring  the  ordi- 
nance invalid. 

There  is  nothing  in  the  Act  of  February  25,  1869  (P.  L.  249), 
incorporating  the  city  of  New  Castle,  in  Ae  Act  of  May  16,  1901 
(P.  L.  224),  to  amend  the  Act  of  May  23,  1889  (P.  L.  277),  as 
to  cities  of  the  third  class,  or  in  the  Act  of  March  22,  1887  (P.  L. 
8),  for  the  incorporation  and  regulation  of  motor  power  companies, 
which  confers  upon  the  defendant  city  the  express  right  to  enact  an 
ordinance  in  the  terms  of  the  one  in  this  case ;  nor  had  the  city  any 
incidental  or  implied  power  which  would  enable  it  so  to  do. 

In  constructing  and  maintaining  its  streets  a  city  is  not  bound 
to  adopt  the  latest  and  best  devices  (Canavan  v.  Oil  CUy,  183  Pa. 
Vll,  88  AtL  1096),  and  yet  that  is  the  standard  of  public  duty 
which  the  defendant  city  attempts  to  set  for  the  plaintiff  company; 
and,  more  than  this,  by  designating  what  the  latter  must  use  as 
the  latest  and  best  safety  brakes,  the  ordinance  assumes  to  declare 
how  the  company  shall  perform  this  duty.  In  the  absence  of 
express  authority  conferring  the  power  of  aiactment,  a  penal  ordi- 
nance such  as  the  present,  which  undertakes  to  enforce  a  higher 
standard  than  that  imposed  by  the  principles  of  the  common  law, 
should  not  be  sustained.  If  a  new  and  different  one  is  to  be  set, 
the  Legislature  should  act.  Aside  from  the  strictly  legal  aspect, 
it  is  apparent  that,  if  such  minute  regulation  is  to  be  attempted  at 
all,  it  is  far  better  that  the  matter  shall  be  under  State  control ;  for 
if  each  municipal  subdivision  be  permitted  to  prescribe  the  par^ 
ticular  kind  of  safety  brakes  to  be  used  by  cars  passing  through  its 
territory,  since  there  is  no  guaranty  that  the  judgment  of  the  dif- 
ferent authorities  will  accord,  the  important  development  of  con- 
necting trolley  lines  as  competitors  of  the  railroads,  which  has 
added  so  much  to  the  comfort  and  convenience  of  the  traveling 
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public,  will  be  serioasly  handicapped,  if  not  practically  brought  to 
a  standstill. 

However,  it  is  not  necessary  to  theorize  upon  the  subject  in 
hand,  for,  no  matter  what  the  law  may  be  in  other  jurisdictions, 
the  controlling  principles  have  been  settled  in  this  State.  In 
Pennsylvania  Railroad  Company's  Case,  213  Pa.  373,  62  Atl.  986, 
3  L.  R  A.  (N.  S.)  140,  5  Ann.  Gas.  299,  this  court  squarely  ruled 
against  the  validity  of  an  ordinance  of  the  character  of  the  one 
under  consideration.     We  there  said : 

"The  questioii  raised  on  this  appeal  is  as  to  the  power  of  the  boroqgh 

*  *  *  to  pass  an  Mdinance  •  •  •  requiring  the  Pennsylyania  Rail- 
road to  ereet>  maintain,  and  operate  safety  gates.  *  *  *  A  penalty  is 
provided  for  a  failure  to  comply  with  the  requirements.  *  *  *  In  the 
operation  of  its  road  and  in  the  running  of  its  oars  the  judgment  of  the 
board  of  directors  of  a  raUroad  company,  in  the  aiMence  of  statutory  pro- 
vision, is  supreme  and  exdusive.  The  public  safety  imperatively  requires 
that  thme  be  no  division  of  this  great  responsibility  with  others  —  not  even 
with  munidpalitiee —  *  *  *  for  division  of  it  would  be  the  shfting  of  it 
in  eveiy  case  of  accountability  for  faUure  to  properly  operate  the  road  or  nm 
the  ears.  But,  while  this  is  true,  corresponding  duties  of  the  highest  order 
are  imposed  exclusively  upon  those  having  the  control  and  management  of 
railroads.  One  ci  these  is  to  adopt  and  use  suitable  and  adequate  means  to 
give  notice  of  approadiing  trains.  «  *  •  What  particular  means,  how- 
ever,  shaU  be  employed  to  protect  the  public  *  *  *  is  left  to  the  company 
operatiQg  the  road,  the  law  merely  demanding  and  requiring  reasonable  care. 

*  *  *  What  is  attempted  l^  the  appellee  in  the  present  case?  Having  no 
voiee  in  the  operation  of  the  ajqpellant's  road,  it  undertakes  to  do  what  the 
eommon  law  itself  does  not  do.  It  assumes  to  declare  how  the  raUroad  shall 
perform  a  public  duty,  *  *  *  and  would  substitute  its  judgment  for  that 
of  the  board  of  directors  as  to  what  kind  of  protection  shall  be  afforded,  but 
with  no  corresponding  responsibility  resting  upon  it.  *  *  *  If  it  has  the 
pow«r  to  require  the  defendant  to  erect  safety  gates,  it  has  the  power  to  re- 
quire the  adoption  from  time  to  time  of  such  other  means  as  in  its  judgment 
OQs^t  to  be  adopted  l^  the  company  for  the  protection  of  the  public  *  *  • 
The  power  for  which  it  contends  would  be  practically  unlimited.  *  *  *  The 
power  which  it  would  exercise  may  be  a  desirable  one,  but  courts  cannot  recoy- 
nine  it  unless  it  exists.    *    *    *  " 

After  distinguishing  the  cases  relied  upon  to  support  the  munici- 
pal authority  to  pass  the  ordinance  and  determining  that  the  gen- 
eral welfare  clause  was  not  a  sufficient  warrant  for  that  purpose, 
we  ruled  that  the  borough  had  no  such  express  or  implied  power 
and  dedared  its  action  void.  On  principle  that  case  governs  the 
present  one. 

The  assignments  of  error  are  sustained,  the  decree  is  reversed^ 
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and  the  record  is  remitted  to  the  court  below  with  directions  to 
reinstate  the  bill,  and  to  grant  the  injuncticm  prayed  for  at  the 
cost  of  the  appellee. 


Brovm  v.  Metropolitan  8t.  By.  Co. 
(Missouri  —  Kansas  City  Coiirt  of  Appeals.) 

1.  Injubt  to  Passbnoeb  Auohtino  FBOic  Cab;  CATCHino  HiEEL  or  Shob  on 

Step;  Instbuctions.  —  In  an  action  by  a  passenger  to  recover  for  injuries 
alleged  to  have  been  caused  hy  the  sudden  starting  of  the  car  while  she 
was  alighting  and  by  her  catching  the  heel  of  her  shoe  on  a  bolt  or  screw 
projecting  above  the  plate  on  the  step,  an  instruction  that,  if  defendant 
negligently  suffered  and  permitted  a  certain  projecti(m  to  be  and  remain 
on  the  step  of  said  car^  and  the  heel  of  one  of  plaintiff's  shoes  ''caught 
thereon/'  and  she  was  thereby  caused  to  fall  and  was  injured,  she  may 
recover  if  she  was  exercising  ordinary  care  for  her  safety,  is  not  so 
ambiguous  as  not  to  require  the  jury  to  find  that  the  catching  of  the 
plaintiff's  heel  <m  the  projection  was  the  cause  of  her  fall.  The  word 
"  thereon  "  refers  to  the  projection  and  not  to  the  step. 

2.  Damages;  Instbuctions ;  Evidence.  —  Where  plaintiff  at  the  time  of  her 

injury  was  thiriy-eight  years  of  age  and  had  always  enjoyed  good  health, 
and  appeared  that  her  fall  severely  wrenched  and  strained  important 
muscles  in  her  back  and  lower  abdomen,  and  one  year  after  the  injury 
she  was  suffering  from  severe  pains  and  a  sympathetic  nervous  affliction 
of  the  throat  and  face,  an  instruction  that  damages  could  be  awarded  for 
injuries  to  her  nerves  and  nervous  system  was  proper. 
Evidence  examined  and  held,  that  a  verdict  for  $2,600  was  not  excessive. 

ItavimANT  appeals  from  a  judgment  for  plaintiff.    Reported  143  8.  W.  561. 
John  H.  Lucas  and  Clarence  8.  Palmer,  for  appellant 
Boyle  <&  Howell,  for  respondent. 

Opinion  by  Johnson,  J. : 

This  is  a  suit  by  a  passenger  against  a  carrier  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  the  n^ligence 
of  the  carrier.  The  answer  is  a  general  denial  and  a  plea  of  con- 
tributory negligence.     Plaintiff  prevailed  in  the  trial  court,  where 

DefectlTe  Condition  of  Step  of  Street  Car.  —  For  a  discussion  of  the 
liability  of  a  street  railway  company  for  the  defective  ccmdition  of  a  ear  step, 
see  Ndlis  aa  Street  RaUways  (2d  Ed.),  §  310. 
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she  recovered  a  judgment  for  $2,500,  and  the  cause  is  here  <mi  the 
appeal  of  defendant. 

The  injury  occurred  in  the  afternoon  of  April  30,  1909,  on  the 
Independence  line  of  defendant's  street  railway  system  in  Kansas 
City.  Plaintiff,  her  husband,  and  sister  were  passengers  on  an 
east-bound  car,  and  were  in  the  act  of  alighting  at  Fairmont  Pai% 
Junction,  a  r^ular  stopping  place,  when  she  received  a  fall  that 
caused  the  injuries  of  which  she  complains.  The  car  had  stopped, 
and  plaintiff  was  stepping  from  the  rear  platform  to  the  first  step 
when  her  fall  occurred.  She  alleges  two  acts  of  n^ligence  as 
causes  of  her  fall,  viz.,  first  that  the  car  suddenly  started  forward 
as  she  was  alighting,  and,  second,  that  a  bolt  or  screw  fastening  the 
metal  plate  to  the  board  step  underneath  had  worked  loose  and  had 
projected  above  the  plate,  resulting  in  the  catching  of  plaintiff's 
heel  as  she  stepped  down  on  the  plate,  and  thereby  tripping  her. 
The  evidence  of  plaintiff  tends  to  support  each  of  these  charges, 
and  is  contradicted  by  substantial  evidence  introduced  by  defend- 
ant There  is  no  dispute  over  the  facts  that  plaintiff  fell  and  that 
the  heel  of  one  of  her  shoes  came  off. 

The  evidence  of  plaintiff  supports  the  conclusion  that  the  heel 
was  torn  off  by  catching  on  the  head  of  the  projecting  bolt,  while 
Uie  evidence  of  defendant  is  to  the  effect  that  the  bolt  did  not  pro- 
ject, that  the  heel  came  off  without  the  aid  of  any  unusual  condi- 
tion, but  on  account  of  its  fiimsy  attachment  to  the  shoe,  and  that 
it  was  the  loss  of  the  heel  that  caused  plaintiff  to  fall.  Counsel  for 
defendant  concede  that  plaintiff  was  entitled  to  go  to  the  jury  on 
each  charge  of  the  petition,  and  that  the  instruction  given  at  the 
request  of  plaintiff  submitting  the  issue  of  the  sudden  starting  of 
the  car  is  free  from  error,  but  they  complain  of  the  instruction  of 
plaintiff  relating  to  the  issue  of  negligence  in  operating  the  car 
with  a  defective  step.     That  instruction  is  as  follows : 

''If  the  jury  find  from  the  evidence  that  on  the  30th  day  of  April,  1909, 
the  defendant  waa  a  carrier  of  passengers  for  hire  by  street  railroad,  and 
used  the  railway  and  car  mentioned  in  the  evidence  for  such  purpose,  and  if 
fbey  further  find  from  the  evidence  that  on  said  day  the  defendant's  em- 
ployees in  charge  thereof  stopped  the  car  mentioned  in  the  evidence  a  short 
distance  from  the  station  at  Mount  Washington,  a  station  along  said  line  of 
raflway,  for  the  porpose  of  allowing  plaintiff  and  other  passengers  to  alight 
therefrom,  if  you  find  plaintiff  was  a  passenger  thereon,  and  that  while  said 
ear  was  so  stopped,  if  you  so  find,  the  plaintiff  attempted  to  alight  from  said 
ear  and  was  in  the  act  of  so  doing,  and  that  defendant  had  oareleaaly  and 
negUgently  suffered  and  permuted  a  eerUnin  profeetion  to  he  and  remain  on 
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the  step  of  eaid  ea/r  at  the  place  where  paeaengere  alight  therefrom,  and  where 
plaintiff  uxu  attempting  to  alight  therefrom,  the  heel  of  one  of  her  ahoee 
caught  thereon,  and  she  uxu  thereby  caused  to  fall  from  aaid  oar  and  upon  the 
ground  and  uxu  thereby  caused  to  be  injured,  and  if  the  jury  further  find 
from  the  evidence  that  the  plaintiff  while  in  her  attempt  to  alight  from  said 
car  was  exercising  ordinary  care  for  her  safety  in  doing  so  under  the  circum* 
stances  shown  in  the  evidence,  then  your  verdict  should  be  for  the  plaintiff.'* 

The  italicized  part  of  the  instructioii  is  criticised.  Counsel  con- 
tend it  is  so  ambiguous  it  did  not  require  the  jury  to  find  that  the 
catching  of  plaintiffs  heel  on  the  projection  was  the  cause  of  her 
fall.  The  point  is  hypercritical.  The  only  reasonable  meaning 
of  the  word  "  thereon  "  in  the  clause  "  the  heel  of  one  of  her  shoes 
caught  thereon  "  is  that  the  word  refers  to  the  projection  and  not 
to  the  step.  The  meaning  might  have  been  better  expressed,  but 
we  do  not  believe  the  jury  could  have  been  misled  into  a  misunder- 
standing of  the  term. 

At  the  request  of  plaintiff,  the  court  instructed  the  jury  on  the 
measure  of  damages: 

"  That,  if  under  the  evidence  and  instructions  of  the  court  you  find  in  favor 
of  plaintiff,  you  should  assess  her  damages  at  such  amount  as  you  believe  from 
the  evidence  will  be  a  fair  compensati(m  to  her  for  the  pain  of  body  and  mind, 
if  any,  which  she  has  suffered,  occasioned  by  her  injuries  in  question,  if  any, 
and  for  such  pain  of  body  and  mind,  if  any,  as  in  all  probability  she  will  suffer 
in  the  future,  occasioned'  by  such  injuries,  and  for  such  perman^it  injury,  if 
any,  to  plaintiff's  back  and  her  nerves  and  nervous  system,  as  you  may  find 
was  occasioned  by  said  injuries,  but  the  total  damages  which  you  may  allow 
plaintiff  must  not  in  any  case  exceed  the  sum  of  $10,000.'* 

Defendant  objects  to  this  instruction  on  the  ground  that  there  is 
no  evidence  to  support  an  inference  that  plaintiff's  "  nerves  and 
nervous  system  "  were  permanently  injured.  We  shall  consider 
together  this  objection  and  the  further  objection  that  the  verdict  of 
$2,500  was  excessive.  At  the  time  of  her  injury  plaintiff  was 
thirty-eight  years  old,  and  had  always  enjoyed  good  health.  She 
was  a  large  woman,  and  her  fall  severely  wrenched  and  strained 
important  muscles  in  her  back  and  lower  abdomen,  among  them 
the  broad  ligament  supporting  the  uterus  and  ovaries.  The  trial 
occurred  over  a  year  after  the  injury,  and  at  that  time  plaintiff  was 
a  sufferer  from  severe  pains  and  soreness  in  the  small  of  the  back 
and  abdomen,  from  frequent  headaches,  from  irregular  and  very 
painful  menses,  and  from  a  sympathetic  nervous  affliction  of  the 
throat  and  face.     We  quote  from  her  physician's  testimony: 
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"  Q.  Doctor^  referring  now  to  the  injury  to  the  back,  and  partieularlj  to  the 
place  where  you  said  there  was  more  soreness  than  other  places,  what  region 
of  the  back  is  that?  •  •  •  Where  was  the  soreness  in  the  back  —  the  most 
pronounced  soreness?  A.  In  what  is  known  as  the  small  of  the  back,  which 
is  the  lumbar  r^on  —  a  little  above  the  waist  line.  Q.  In  what  degree,  if 
at  all,  has  that  soreness  continued  from  the  time  you  took  hold  of  the  case 
down  to  the  present  time?  That  is,  has  it  come  and  gone,  or  has  it  been  there 
all  the  time?  A.  It  has  been  there  all  the  time  that  I  have  seen  her.  Q. 
Might  that  occur  from  a  wrenching  or  twisting  of  the  back?  A.  Yes,  sir. 
Q.  What  is  the  effect  of  that  condition  on  Mrs.  Brown— this  soreness  and 
tenderness  in  the  back — on  her  nervous  system  and  her  condition  and  health 
generally?  A.  It  has  had  a  profound  effect  on  her  system.  The  nervous 
system  has  been  disordered.  The  soreness  is  in  such  a  position  that  it  makes 
her  unable  to  sit  normally  in  a  chair,  or  lean  back  in  a  chair  or  seat.  Q.  It 
affects  her  assuming  a  normal  position. of  the  body?  A.  Yes,  sir.  Q.  What 
effect  would  it  have  upon  her  bodily  strength,  and  her  ability  to  pursue  the 
ordinary  household  duties?  A.  I  believe  it  impairs  her  ability  to  perform 
her  ordinary  duties.  Q.  In  your  judgment,  doctor,  what  is  the  future  progress 
of  this  case?  Will  she  recover  or  not?  A.  I  don't  think  that  the  conditions 
will  ever  become  normal  again.  The  condition  in  the  back  has  been  there  a 
long  time,  and  is  no  better.  Q.  No  better?  A.  It  doesn't  seem  to  yield  to 
approved  treatment.  Q.  As  to  this  condition  in  the  stomach  —  does  that  exist 
now  or  has  that  disappeared?  A.  The  condition  over  the  abdomen,  in  the 
musdee  over  the  abdomen,  has  from  time  to  time,  I  believe,  cleared  up.  The 
soreness,  as  I  remember,  has  been  relieved  somehwat,  but  then  there  are  times 
when  it  seems  to  come  bade  There  seems  to  be  some  connection  between  the 
muscles  of  the  abdomen  and  the  neck.  I  would  have  to  give  you  what  she 
told  me,  in  order  to  describe  that.  *  *  *  Q.  Have  you  noticed  any  abnor- 
mal condition  in  the  neck?  A.  No,  sir.  I  have  not.  Q.  That  is  systematic? 
A.  Yes,  sir.  Q.  And  you  relied  upon  what  she  told  you  as  to  your  judgment 
as  to  that?  A.  Yes,  sir.  Q.  State  whether  or  not  there  might  be  a  condition 
of  the  face  and  neck  resulting  from  this  condition  you  have  described  in  the 
abdomen.  A.  Tes ;  there  might  be  a  reflex  —  a  convulsive  effect.  Q.  A  reflex 
eonTolsiye  effect?  Might  that  result  from  this  condition  in  the  abdomen? 
*  *  *  A.  Yes ;  it  could  come  from  that  Q.  State  whether  or  not  that  sort 
of  condition  might  produce  headaches.    A.  Yes,  sir." 

It  is  fairly  inferable  from  this  evidence  that  plaintiffs  nerves 
and  nervous  system  are  permanently  injured,  and  consequently  we 
find  that  the  instruction  rests  on  a  substantial  evidentiary 
foundation. 

We  do  not  feel  justified  in  pronouncing  the  verdict  excessive. 
If  plaintiffs  evidence  is  to  be  believed,  and  its  credibility  was  an 
isne  for  the  jury  to  determine,  we  think  the  verdict  awarded  only 
fair  compensation  for  the  damages  sustained.  Twenty-five  hun- 
dred dollars  is  not  too  much  for  continuously  painful,  permanent 
and  partially  disabling  injuries. 

The  judgment  is  affirmed.     All  concur. 
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Boldt  V.  San  Antonio  Traction  Co. 
(Texas  —  Court  of  Civil  Appeals.) 

1.  NBOuoBifOB;  Whkzc  QDKsnoir  of  Fact.  —  As  a  general  nile»  negligence  is 

a  question  of  fact  and  not  of  law.  No  act  can  be  declared  to  be  negligent 
per  86,  unless  done  contrary  to  a  dul^  enjoined  bj  statute,  or  appears  so 
utterly  opposed  to  the  demands  of  common,  ordinary  prudence  that  no 
doubt  exists  as  to  its  negligent  character,  and  about  which  no  reasonable 
minds  would  differ. 

2.  Injubt  to  Passbkoeb's  Abm  Stbuok  bt  Akotheb  Cab  Rouin>iifo  Cubvb; 

CONTBIBUTOBT  NSOLIGENCB;  NeGUOENCB,  QUBSTIOIC  FOB  JUBT;   EyIDSNOB; 

Rules  of  Company.  —  Action  by  a  street  car  passenger  to  recover  for 
injury  to  his  arm,  resting  on  the  window  sill  of  the  car,  by  being  struck 
by  another  car  while  rounding  a  curve.  Evidence  examined  and  hM, 
that  whether  the  plaintiff  was  guilty  of  contributory  negligence  in  resting 
his  arm  on  the  window  sill,  and  whether  the  defendant  was  guilty  of 
negligence  in  allowing  two  cars  to  pass  on  a  curve  so  abrupt  that  they 
came  in  contact,  were  questions  for  the  jury. 

A  rule  adopted  by  the  defendant,  prohibiting  cars  from  passing  each 
other  on  curves,  was  properly  admitted  in  evidence  as  tending  to  show 
negligence  upon  the  part  ol  the  defendant 

Piaintiff  appeals  from  a  judgment  for  defendant.    Reported  148  S.  W.  831. 

T.  J.  Newton  and  Will  A.  Morriss,  both  of  San  Antonio,  for 
appellant. 

Templeton,  Brooks,  Napier  &  Ogden,  of  San  Antonio,  for 
appellee. 

Opinion  by  Fly,  J. : 

Appellant  sued  appellee  to  recover  damages  alleged  to  have 
occurred  through  the  negligence  of  appellee  in  breaking  his  arm 

Neslisonce,  a  Qvestion  of  Faot.  —  In  Chamberlayne's  "Modem  Law  of 
Evidence/'  §  125,  discussing  the  duty  of  the  jury  relative  to  a  question  of  a 
negligence,  it  is  said:  "It  is  not  disputed  that  the  finding  of  the  constituent 
facts  is  matter  for  the  jury.  It  is  only  in  cases  where  but  one  inference  is 
logically  permissible  that  the  court  sajrs  that  all  the  facts  and  established 
rules,  as  a  matter  of  law,  as  to  the  existence  of  negligence,  ignoring  the  possi- 
bility that  the  jury  might  have  reached  a  conclusion  not  permitted  by  the 
rules  of  reasoning.  Statements  of  fact,  from  which  more  than  one  inference 
is  reasonably  possible,  or  where  the  evidence  as  to  the  existence  of  material 
facts  is  conflicting,  present  questions  for  the  jury,  whose  finding,  if  raticmal, 
should  not  be  reversed." 
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while  he  was  a  passenger  on  one  of  its  street  cars  in  the  city  of 
San  Antonio.  Appellee  pleaded  contributory  negligence  on  the 
part  of  appellant  in  placing  a  portion  of  his  arm  outside  the  win- 
dow of  the  car.  The  court  instructed  a  verdict  in  favor  of  appellee, 
and  from  the  judgment  predicated  on  that  verdict  this  appeal  has 
he^QL  perfected. 

The  evidence  showed  that  appellant  was  a  passenger  on  a  car  on 
Houston  street  going  in  the  direction  of  Alamo  Plaza ;  that  another 
passenger  occupied  the  seat,  which  could  just  accommodate  two 
persons ;  that  he  sat  next  to  a  window,  which  had  five  rods  or  bars 
of  iron  across  it,  the  highest  being  at  such  a  point  that  a  person 
could  place  his  arm  upon  it ;  that  appellant  placed  his  arm  upon 
the  top  rod  so  that  his  elbow  protruded  from  two  to  four  inches 
beyond  the  rod  on  the  outside  of  the  car.  There  are  double  tracks 
on  the  Houston  Street  Line  at  such  a  distance  apart  that  there  is 
a  space  of  from  eleven  to  twelve  inches  between  wh«i  they  are 
moving  in  a  straight  line ;  but  if  two  cars  attempt  to  pass  each  other 
at  curves  there  is  much  less  space,  and,  under  certain  circum- 
stances, the  cars  will  actually  touch  each  other.  Such  was  the 
condition  of  affairs  wh^i  the  car  on  which  appellant  was  riding 
started  around  the  curve  from  Houston  street  to  Alamo  Plaza, 
and  another  started  around  the  curves  from  the  Plaza  to  Houston 
street,  and  the  cars  touched  each  other  and  broke  appellant's  left 
arm,  which  was  resting  on  the  bar  or  rod,  protruding  from  two  to 
four  inches  beyond  the  rod.  Except  on  a  curve,  the  cars  could  have 
passed  with  perfect  safety  to  a  person  resting  his  arm,  as  appellant 
did,  upon  the  bar.  Appellant  testified  that  the  top  bar  was  con- 
venient as  a  resting  place  for  his  arm ;  and,  while  it  appeared  that 
there  was  an  arm  rest  inside  the  car,  it  was  shown  that  it  was  low, 
and  that,  perhaps,  sixty  per  cent,  of  passengers  on  the  street  cars 
used  the  upper  bar  as  an  arm  rest  There  was  no  danger  from 
passing  cars  to  arms  on  the  top  bars,  except  at  curves ;  and  appel- 
lee, recognizing  the  danger  of  cars  passing  at  curves,  had  a  rule  as 
follows : 

"  Never  attempt  to  pass  a  ear  oa  the  carve;  the  car  nearest  the  curve  will 
have  the  right  of  way." 

The  bars  or  rods  were  placed  on  the  windows  to  protect  pas- 
sengers; but  they  are  only  across  the  lower  part,  perhaps  one- 
third  or  one-fourth,  of  the  window.  There  are  no  screens  on  the 
windowBL 
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As  a  general  rule,  negligence  is  a  question  of  fact  and  not  of 
law;  and,  while  there  are  cases  in  which  the  judge  may  instruct  a 
jury  that  certain  proof  constitutes  negligence  and  take  the  case 
from  the  jury,  the  evidence  must,  in  order  to  justify  such  a  sum- 
mary proceeding,  remove  every  uncertainty  and  eliminate  every 
question  of  fact  upon  which  a  jury  can  pass.  From  the  earliest 
days  of  Texas  history,  the  court  of  last  resort  has  jealously  pro- 
tected litigants  from  the  varying  opinions  of  trial  judges  as  to  a 
proper  standard  of  ordinary  prudence  which  would  show  a  certain 
act  to  be,  or  not  to  be,  negligence.  For  instance,  it  has  been  held 
by  some  judges  that  an  attempt  to  get  on  or  off  a  moving  train  is 
prima  facie  evidence  of  contributory  negligence ;  while  others  hold 
that  it  is  a  question  of  fact  for  a  jury.  Chief  Justice  Roberts,  in 
the  oft-cited  case  of  Railway  v.  Murphy,  46  Tex.  356,  26  Am.  Rep. 
272,  asks  this  question : 

''Must  we  now,  in  the  inception  of  our  adjudications  upon  this  subjeet» 
start  out  in  the  search  through  the  thousands  of  reported  cases  to  find  the 
opinions  of  judges,  as  to  the  common  and  ordinary  standard  of  prudence,  in 
reference  to  every  act,  and  every  combination  of  acts,  relating  to  negligence,  or 
shall  we  follow  the  plain  command  of  our  own  statute  by  submitting  to  the 
decision  of  the  jury,  as  the  sole  judges  thereof,  the  fact  of  negligence,  as  wdl 
as  all  other  facts  in  every  case?  " 

•  There  can,  under  our  laws  and  system,  be  but  one  answer  to  the 
question,  and  that  was  given  by  the  Supreme  Court  in  that  case, 
and  in  all  others  with  "  no  variableness,  neither  shadow  of  turn- 
ing/' Those  answers  were  in  direct  response  to  statutory  pro- 
visions making  juries  exclusive  judges  of  the  credibility  of  wit- 
nesses and  the  weight  to  be  given  to  their  testimony,  and  which 
command  trial  judges  to  "  submit  all  controverted  questions  of 
fact  solely  to  the  decision  of  the  jury."     Article  1317. 

It  is  the  rule  that  no  act  can  be  declared  to  be  negligent  per  se, 
unless  done  contrary  to  a  duty  enjoined  by  statute,  or  appears  so 
utterly  opposed  to  the  demands  of  common,  ordinary  prudence  that 
no  doubt  exists  as  to  its  negligent  character,  and  about  which  no 
reasonable  minds  would  differ ;  and  it  is  in  that  very  limited  num- 
ber of  cases  that  a  trial  judge  would  be  authorized  to  instruct  a 
verdict.    As  stated  in  Lee  v.  Railway,  89  Tex.  583,  36  S.  W.  63 : 

"Negligence,  whether  of  the  plaintiff  or  defendant,  is  generally  a  queetion 
of  fact,  and  hecomes  a  question  of  law  to  he  decided  hy  the  court  only  when 
the  act  done  is  in  violation  of  some  law,  or  when  the  facts  are  undisputed  and 
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admit  of  but  one  inference  regarding  the  care  of  the  party  in  doing  the  act 
in  queetion ;  in  other  words,  to  authorise  the  court  to  take  the  question  from 
the  jury,  the  eyidence  must  be  of  such  a  character  that  there  is  no  room  for 
ordinary  minds  to  differ  as  to  the  conclusion  to  be  drawn  from  it." 

The  rule  was  reiterated  in  Choate  v.  Railway,  90  Tex.  82,  36 
S.  W.  247,  37  S.  W.  319. 

The  evidence  in  this  record  made  out  a  plain  case  for  submission 
to  the  jury.  Appellant's  act  in  placing  his  arm  on  a  bar  across  the 
window,  which  was  so  inviting  and  convenient  for  an  arm  rest  that 
not  only  he,  but  sixty  per  cent  of  the  passengers  who  ride  on  the 
street  railways,  used  it  for  that  purpose,  and  which  only  became 
dangerous  by  reason  of  the  passing  of  the  cars  upon  a  curve,  an  act 
which  appdlee,  by  the  promulgation  of  its  rule  forbidding  it, 
recognized  to  be  dangerous,  was  not  an  act  prohibited  by  statute, 
nor  by  the  inexorable  rule  of  common  sense  and  prudence,  and  the 
court  had  no  authority  to  declare  it  negligence.  Neither  had  the 
court  the  authority  to  declare  that  the  passing  of  two  cars  upon  a 
curve,  so  abrupt  that  they  came  in  contact  with  each  other,  was 
not  negligence  which  was  the  proximate  cause  of  the  injury  to 
appellant  Railway  v.  Williams,  103  Tex.  228,  125  S.  W.  881 ; 
San  Antonio  Traction  Co.  v.  Bryant,  30  Tex.  Civ.  App.  437,  70 
S.  W.  1015. 

The  rule  adopted  by  appellee,  prohibiting  cars  from  passing  each 
other  on  curves,  was  properly  admitted  in  evidence  as  tending  to 
show  n^ligence  upon  the  part  of  appellee.  The  admissibility  and 
eflFect  of  such  testimony  is  established  by  a  long  array  of  authority. 
Stevens  v.  Railway,  2  St  Ey.  Rep.  435,  184  Mass.  476,  69  N.  E. 
338;  Parlelow  v.  Railway,  196  Mass.  24,  81  N.  E.  894.  The  rule 
18  correctly  stated  in  the  Stevens  Case,  where  it  is  said : 

"  So  a  rule  made  hy  a  corporation  for  the  guidance  of  its  servants  in  matters 
affecting  the  safety  of  others  is  made,  in  the  performance  of  a  duty,  by  a 
party  that  is  called  upon  to  consider  methods  and  determine  how  its  business 
shall  be  conducted.  Such  a  rule,  made  known  to  its  servants,  creates  a  duty 
of  obedience  as  between  the  master  and  the  servant,  and  disobedience  of  it  by 
the  servant  is  negligence  as  between  the  two.  If  such  disobedience  injuriously 
affects  a  third  person,  it  is  not  to  be  assumed  in  favor  of  the  master  that  the 
n^igence  was  immaterial  to  the  injured  person,  and  that  his  rights  were  not 
affected  by  it  Rather  ought  it  to  be  held  an  implication  that  there  was  a 
breach  of  duty  towards  him,  as  well  as  towards  the  master,  who  prescribed 
the  conduct  that  he  thought  necessary  or  desirable  for  protection  in  such  cases. 
Against  the  proprietor  of  a  business,  the  methods  which  he  adopts  for  the 
protection  of  others  are  some  evidence  of  what  he  thinks  necessary  or  proper  to 
insure  their  safety." 
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The  Maseachusetts  court  states,  in  the  Stevens  decision,  that  the 
only  decision  to  the  contrary  as  to  the  foregoing  rule  is  the  case  of 
Fonda  v.  Railway,  71  Minn.  438,  74  N.  W.  166,  70  Am.  St.  Rep. 
341,  which  is  cited  by  appellee,  but  which  we  do  not  accept  as 
authoritative.  As  sustaining  the  Massachusetts  cases,  see  Warner 
V.  Railway,  168  U.  S.  339,  18  Sup.  Ct  68,  42  L.  Ed.  491 ;  Street 
Railway  v.  Allemeier,  63  N.  E.  300;  Railway  v.  Ward,  136  HL 
611,  26  N.  E.  620;  Railway  v.  Bates,  103  Ga.  333,  30  S.  E.  41. 
Appellant's  knowledge,  or  lack  of  knowledge,  of  the  existence  of 
the  rule  would  not  affect  the  admissibility  of  the  evidence  or  its 
probative  force. 

If,  as  contended,  appellee  placed  the  bars  on  the  windows  to 
prevent  people  from  putting  any  part  of  their  persons  out  of  the 
car,  they  seem  to  have  been  an  utter  failure,  because  they  covered 
less  than  half  of  the  windows,  and,  rather  than  being  a  warning 
not  to  extend  the  arms  out  of  the  car,  seemed  to  hold  out  an  invita- 
tion to  a  majority  of  tbe  passengers  to  use  the  bars  in  such  a  man- 
ner as  to  have  their  elbows  protruding  from  the  cars.  The  exist- 
ence of  the  bars  was  not  sufficient  to  raise  such  a  presumption  of 
negligence  against  a  passenger  who  placed  his  arm  on  the  top  one 
as  would  deprive  him  of  the  right  to  be  heard  by  a  jury. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Silvey  v.  Georgia  Ry.  <&  Electric  Co. 
(Georgia — Supreme  Court.) 

OBDINAIVOB  AX7TH(MtIZnV0  CONSTBUCnON  OF  DOXTBLE  TRACKS;   DESIGNATION  OF 

STBErrs;  Divesttno  Cxtt  of  Legislative  Power;  FRANcmsE;  Repeal; 
Injunction.  —  Upon  review,  the  court  declines  to  overrule  the  dedsions 
in  the  cases  of  Moore  v.  City  of  Atlanta,  70  Ga.  611,  and  Brown  v.  Atlanta 
Railway  ft  Power  Co.,  113  Ga.  462,  39  8.  E.  71. 

A  city  ordinance,  authorizing  a  street  railway  company  to  construct 
and  lay  such  double  tracks  in  the  streets  where  it  already  has  single 
tracks  as  it  may  from  time  to  time  deem  proper  for  the  purpose  of  render- 
ing efficient  service,  sufficiently  designates  the  streets  in  which  the  com- 
pany may  lay  the  double  tracks.  And  the  fact  that  the  time  at  which 
such  double  tracks  may  be  laid  is  thus  left  to  the  discretion  of  the  com- 
pany, to  be  exercised  by  it  for  the  purpose  of  "  rendering  efficient  service," 

Street  Railway  Frmnoldae.  —  As  to  street  railway  franchises,  see  Nellis 
on  Street  Railways  (2d  Ed.),  §§  19-45. 
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does  not  diyest  the  oity  of  the  legislative  power  iny<^ved  in  the  grant  of  * 
franchise  to  the  street  railway  company,  nor  does  it  confer  upon  the  com- 
pany itself  the  right  to  exercise  an  authority  involving  the  el^nent  of 
governmental  or  legislative  power. 

An  ordinance  providing  that  a  single  track  may  be  laid  in  any  given 
street  is  not  in  any  sense  repealed  lyy  a  subsequent  ordinance  authorizing 
a  Btreet  railway  to  lay  double  tracks  in  all  streets  where  single  tracks  had 
been  laid. 

Under  the  evidence  and  the  pleadings,  the  court  did  not  err  in  refusing 
the  interlocutory  injunction. 

(Syllabus  by  the  Ck>urt) 

PLAnrnvFS  bring  error  from  judgment  for  defendant.    Reported  73  S.  E.  629. 

A.  J.  Alexander  and  Smith,  Hammond  &  Smith,  for  plaintiffs 
in  error. 

Colquitt  A  Conyers,  for  defendant  in  error. 

Opinion  by  Beck,  J. : 

Jerome  Silvey  and  other  citizens  and  taxpayers  of  the  city  of 
Atlanta,  all  of  whom  resided  on  Forrest  avenue,  a  public  street  in 
the  city  of  Atlanta,  and  who  owned  property  abutting  on  that 
street,  filed  their  equitable  petition  against  the  (Georgia  Railway  & 
Electric  Company,  alleging  as  follows:  The  defendant  is  prepar- 
ing to  construct  and  operate  on  Forrest  avenue  a  line  of  double 
tracks  in  lieu  of  the  present  single  track  now  being  operated.  If 
this  purpose  should  be  consummated,  it  would,  on  account  of  the 
narrowness  of  Forrest  avenue,  result  in  the  creation  of  a  public 
nuisance  by  making  it  difficult  and  dangerous  for  other  vehicles  to 
use  said  street,  and  would  inflict  a  special  damage  upon  petitioners, 
not  shared  by  the  general  public,  by  destroying  the  right  of  ingress 
and  ^ress  to  and  from  their  property  by  vehicles  in  the  street,  and 
would  inflict  upon  them  irreparable  damages  which  cannot  be  esti- 
mated in  money.  The  company  has  never  been  given  the  right,  by 
any  valid  ordinance,  to  construct  a  double  track,  and  the  con- 
struction and  operation  of  a  double  track  would  constitute  an 
additional  servitude  and  burden  upon  the  fee  in  the  street,  which 
was  not  contemplated  in  the  original  dedication  of  the  street.  A 
large  part  of  the  value  of  the  property  of  the  plaintiffs  is  in  the 
shade  trees  growing  on  the  sidewalk,  some  of  which  are  forty  years 
old ;  and  in  the  construction  of  a  double-track  line  which  is  to  be 
operated  by  a  trolley  system  of  electric  wires,  it  would  be  necessary 
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i^  make  a  place  for  the  trolley  wiree^  and  in  doing  so  it  would  be 
necessary  to  cut  off  many  large  limbs  and  branches  of  said  trees 
and  greatly  impair  their  beauty  and  symmetry.  The  fee  of  the 
sidewalk  and  roadway  of  Forrest  avenue  is  in  the  abutting  owners, 
and  the  trees  are  their  individual  property,  and  that  the  cutting 
and  defacing  of  these  trees  would  constituite  an  actual  taking  of 
their  property.  The  defendant  has  not  tendered  to  them  any  sum 
for  the  damage  to  be  done  to  their  property,  and  has  made  no  effort 
to  ascertain  the  same;  and  until  this  is  done  the  proceedings  of  the 
defendant  are  without  authority  and  void,  and  are  a  trespass  upon 
petitioners^  property.  They  pray  for  the  grant  of  an  injunction 
against  the  defendant,  restraining  it  from  constructing  the  double 
track  as  proposed.  The  defendant  contends  that  it  has  authority 
to  construct  a  double  track,  given  to  it  in  a  valid  ordinance  passed 
by  the  municipal  authorities.  It  denies  that  it  would  injure  or 
damage  the  plaintiff's  property,  or  that  it  would  actually  take  any 
of  their  property,  or  that  the  laying  of  the  double  track  would  be 
an  additional  servitude  and  burden  upon  the  fee  in  the  street; 
and  it  shows  that  while  it  will  be  necessary  to  trim  some  portion  of 
the  branches  of  the  trees  which  grow  over  the  sidewalk  to  a  certain 
extent,  the  same  will  be  done  under  the  supervision  of  the  park 
commission  of  the  city  of  Atlanta,  or  by  the  authorities  of  said 
city,  and  will  not  result  in  any  damage  to  the  value  or  the  beauty 
of  the  trees.  Also,  that  on  account  of  the  growth  and  development 
of  the  city  of  Atlanta  the  construction  of  a  double  track  is  neces- 
sary in  order  to  render  efficient  service  to  the  public.  At  the  inter- 
locutory hearing  the  court  refused  the  injunction,  and  the  petition- 
ers excepted. 

In  an  ordinance  of  the  city  of  Atlanta,  granting  to  the  Atlanta 
Rapid  Transit  Company  a  franchise  to  construct  a  street  car  line 
on  Forrest  avenue,  approved  February  26,  1901,  it  is  provided 
that 

"authority  and  consent  be  and  the  same  are  hereby  g^ranted  to  the  Atlanta 
Kapid  Transit  Company,  its  successors  and  assigns,  to  construct,  electrically 
equip,  and  operate  a  line  of  single  track  of  street  railway,  with  all  the  neces- 
sary and  proper  turnouts,  switches,  curves,  and  connections  along  and  over 
the  fi^Iowing  route,  to  wit:  Commencing  on  Forrest  avenue  at  the  intersection 
of  said  street  with  Peachtree  street  and  Ivy  street,  and  running  thence  on 
Forrest  avenue  to  Piedmont  avenue,  and  from  Piedmont  avenue  to  Jackson 
street,  and  if  Forrest  avenue  be  subsequently  extended  from  Jackson  street 
to  Boulevard,  thence  to  Boulevard.  The  right  being  given  to  construct,  equip, 
and  operate  either  a  single  or  double  trade  on  said  street  from  Piedmont 
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avenue  to  Jaduon  street  or  Boulevard  in  the  event  Forreet  avenue  be  ao 
extended." 

The  ordinance  embraces  certain  qualifications^  limitations,  re- 
strictions and  conditions  upon  the  authority  granted  in  the  section 
quoted  above.  Another  ordinance  by  the  mayor  and  general 
council  of  the  city  of  Atlanta  was  adopted  January  27,  1902,  and 
approved  February  8,  1902,  which  provided  for  the  consolidation 
of  the  Atlanta  Bailway  &  Power  Company,  the  Atlanta  Rapid 
Transit  Company,  the  Gteorgia  Electric  Light  Company,  and  the 
Atlanta  Steam  Company.  The  consolidated  company  resulting 
from  the  merger  of  the  companies  just  named  is  the  defendant  in 
the  present  suit,  and  is  the  successor  in  title  to  all  the  rights, 
privil^es  and  franchises  of  the  constituent  companies  named 
above,  with  certain  specified  exceptions  not  necessary  here  to  note. 
The  tenth  section  of  the  above  ordinance,  passed  in  1902,  provides 
as  follows : 

**  Be  it  further  ordained  that  said  consolidated  company,  its  successors  and 
assigns,  are  herelyy  granted  the  right  and  permission  to  physically  connect, 
merge  and  consolidate  the  said  properties  which  it  may  acquire,  wherever  it 
desires,  and  to  construct  and  lay  such  double  tracks,  curves,  switches,  connec- 
tions, wires,  tracks,  etc.,  as  it  may  from  time  to  time  deem  proper  for  this 
purpose,  or  for  the  purpose  of  rradering  efficient  service,  and  to  straighten  out 
the  kinks  in  its  tracks  and  lines;  it  being  the  intention  hereof  to  allow  the 
fuU  and  complete  consolidation  of  the  companies  hereinbefore  referred  to  and 
their  properties  whereby  the  freest  possible  use  and  profit  thereof  may  result 
to  said  consolidated  company,  and  so  that  said  company  may  consolidate,  con- 
trol, and  operate  all  of  said  properties  as  it  may  desire^  subject  only  to  proper 
police  laws  and  restrictions.** 

1.  It  is  insisted  by  petitioners  that  this  section  of  the  ordinance 
of  1902  is  violative  of  paragraph  1,  §  3,  art.  1,  of  the  Constitution 
of  the  State  of  Georgia,  providing  that  private  property  shall  not 
be  taken  or  damaged  for  public  purposes  without  just  and  adequate 
compensation  being  first  paid,  in  that  it  makes  no  provision  for 
the  assessment  and  payment  of  damages  for  injury  to  the  property 
of  petitioners  in  constructing  a  double-track  line.  The  question  of 
the  validity  of  section  10  of  the  ordinance  of  1902,  on  the  ground 
that  it  is  violative  of  the  constitutional  provision  just  cited,  is  con- 
trolled by  the  decisions  in  the  cases  of  Moore  v.  City  of  Atlanta, 
70  Qa.  611,  and  Brovm  v.  Atlanta  Railway  &  Power  Co.,  113^  Ga. 
462,  39  S.  E.  71.  We  have  been  requested  to  review  and  reverse 
these  cases.    In  our  opinion  the  rulings  made  in  those  cases  should 
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not  now  be  disturbed,  and  we  accordingly  decline  to  overrule  them. 
See,  in  this  connection,  Fleming  v.  City  of  Rome,  130  Ga.  383, 

61  S.  E.  5. 

The  court  was  authorized  to  hold,  under  the  evidence  in  the 
case,  that  the  trimming  of  shade  trees  standing  on  the  sidewalk 
in  front  of  petitioners^  property  would  not  constitute  an  actual 
taking  of  petitioners'  property.  And  where  the  branches  of  these 
trees  extend  over  the  streets  in  such  a  manner  as  to  interfere  with 
the  enjoyment  of  the  easement  in  a  street,  the  city  authorities 
would  have  the  right  to  cut  and  trim  the  branches,  though  in  so 
doing  they  should  exercise  due  care  not  unnecessarily  to  injuriously 
aflfect  the  trees,  their  beauty  and  their  symmetry.  City  of  Atlarda 
V.  Holliday,  96  Ga.  546,  23  S.  E.  509. 

2.  In  paragraph  9  of  the  petition  it  is  conceded  that  section  10 
of  the  ordinance  of  1902,  already  set  forth,  gives  to  the  consoli- 
dated company,  in  a  general  clause,  a  right  to  double  track  any  of 
its  existing  lines,  but  the  plainti£Fs  contend  that  this  general  grant 
of  authority  to  lay  double  tracks  should  not  be  given  effect,  as  it 
does  not  specify  the  streets  in  which  the  double  tra<^  shall  be 
laid,  but  leaves  to  the  beneficiary  company  the  right  to  select  the 
streets  and  choose  the  time  at  which  the  double  tracks  shall  be  laid ; 
that  the  grant  of  a  right  to  construct  a  street  railway  in  the  streets 
of  a  city  is  the  exercise  of  governmental  power ;  that  the  legislative 
power  thus  involved  in  granting  a  street  railway  franchise  cannot 
be  del^ated  by  a  municipal  government,  and  especially  that  such 
delegation  would  be  void  if  made  to  the  street  railway  company 
itself;  and  that  if  effect  is  given  to  this  general  clause  in  section  10 
of  the  ordinance  of  1902,  it  would  amount,  in  effect,  to  divesting 
the  city  council  of  this  governmental  power  in  this  particular  re- 
spect and  conferring  it  upon  the  street  railway  company.  We  do 
not  think  this  contention  is  sound.  The  franchise  authorizing  the 
laying  of  a  single  track  in  the  street  had  been  duly  granted,  so  far 
as  appears  from  the  record;  and  no  su^estion  to  the  contrary  is 
made.  So  far  as  the  granting  of  the  right  to  lay  a  double  track 
where  only  a  single  track  had  previously  been  laid  may  be  con- 
sidered as  a  franchise.  That,  too,  was  granted  by  the  city  council 
in  the  exercise  of  its  governmental  power.  The  franchise  was 
granted  in  all  of  the  streets  where  single  tracks  had  already  been 
laid.  The  council  knew  in  which  streets  these  single  tracks  then 
existed,  and  this  designation  of  the  streets  in  which  the  defendant 
company  might  lay  double  tracks  was  as  effectual  as  if  it  had 
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named  each  one  of  them.  The  fact  that  the  company  was  to  exer- 
cise a  discretion  as  to  the  time  at  which  the  improvements  along 
its  line  should  be  made  and  double  tracks  should  be  laid  was  not  in 
the  nature  of  the  exercise  of  any  creative  or  legislative  power,  in 
which  franchises  like  those  under  consideration  must  have  their 
origin.  It  did  nothing  more  than  confer  upon  the  company  the 
authority  to  decide  when  the  exigencies  of  traffic  resulting  from 
the  growth  and  expansion  of  the  city  required  it  to  increase  the 
facilities  for  handling  the  traffic.  It  no  more  conferred  upon  the 
company  the  right  to  exercise  a  legislative  or  governmental  func- 
tion than  would  an  ordinance  which  granted  a  franchise  to  lay  a 
street  railway  in  the  streets  of  a  city  and  which  provided  that  the 
track  might  be  laid  at  any  time  within  one  or  two  years.  In  each 
ease  —  that  supposed  as  well  as  in  the  actual  case  —  discretion  as 
to  the  exact  time  at  which  the  work  of  laying  the  track  should  be 
commenced  and  performed  would  be  vested  in  the  company  receiv- 
ing the  franchise;  the  only  difference  being  that  in  the  supposed 
case  there  was  a  limitation  of  time  within  which  the  privilege 
oonf  erred  should  be  exercised. 

3.  We  cannot  agree  with  the  contention  of  counsel  for  plaintiffs 
in  error  that  so  much  of  the  ordinance  of  1902  as  grants  the  right 
to  lay  a  double  track  in  streets  where  there  was  already  a  single 
track  in  any  way  contravenes  or  conflicts  with  that  part  of  the 
ordinance  of  1901,  which  allows  the  laying  of  a  single  track  in  a 
iksignated  portion  of  Forrest  avenue  or  throughout  the  length  of 
that  street.  But  where  a  single  track  had  been  originally  laid 
under  the  ordinance  of  1901,  a  double  track  could  be  laid  under 
the  provisions  of  the  ordinance  of  1902. 

4.  Under  the  evidence  and  the  pleadings  the  court  did  not  err 
in  refusing  the  interlocutory  injunction. 

Judgment  affirmed.  All  the  Justices  concur,  except  Hill,  J., 
not  presiding. 
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EUiott  V.  SeaMle  R.  &  8.  Ry.  Co. 
(Washington  —  Supreme  Court) 

1.  Passenger  While  on  Sn^p  Struck  bt  Cab  on  Opposite  Track;  Pisad- 

ing;  Complaint.  —  A  complaint  in  an  action  to  recover  for  injuries  to  a 
passenger  who,  while  getting  on  the  step  of  a  car  in  the  act  of  alighting, 
was  struck  by  a  car  on  the  opposite  track,  which  alleges  that  the  accident 
occurred  "also  on  acooimt  of  defendant's  n^ligence  and  carelessness  in 
running  another  car  in  the  opposite  direction  on  the  adjoining  street  car 
track  *  *  *  at  a  high  and  dangerous  rate  of  speed,  without  giving  any 
signal,  sign,  or  warning  of  the  approach  thereof,"  states  a  cause  of  acticm. 

2.  Ordinange;  Maintenance  of  Gates  or  Guards;  Nequqence. — ^^ Where  a 

city  ordinance  makes  it  the  duty  of  a  street  railway  company,  operating 
a  double  track  system,  to  equip  its  cars  with  gates  or  guards  and  have 
them  closed  on  the  side  next  to  the  track,  such  company  is  negligent 
where  such  gates  are  opened  by  a  third  party  and  a  passenger  is  injured, 
authough  the  car  was  so  crowded  that  the  conductor  could  not  see  the 
gate. 

3.  Passenger  Aliohtinq  from  Ou>wd]Q)  Car;  Contbibtttort  Negligence. — 

The  mere  act  of  a  passenger  in  alighting  fr(»n  a  crowded  car  on  the  off 
side  is  not  contributory  negligence  as  a  matter  of  law. 

Ddendant  appeals  from  judgment  for  plaintiff.    Reported  122  Pac  614. 

Win  E.  Thompson  and  Morris  B.  Sachs,  both  of  Seattle,  for 
appellant. 

Frank  E.  Oreen,  of  Seattle,  for  respondent 

Opinion  by  Chadwick,  J. : 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries. The  plaintiff  was  a  passenger  upon  an  inbound  car  of  the 
defendant  company  which  operates  a  street  car  line  between  Ren- 
ton  and  Seattle.  A  part  of  the  way  the  track  is  single,  but  from 
Hillman  City  into  Seattle  there  is  a  double  track.  When  running 
over  the  single  track  both  sides  of  the  back  platform  are  kept  open. 
In  running  over  the  double  track  the  left  side  or  the  one  next  to 
the  double  track  is  closed.  This  was  accomplished  by  means  of  a 
collapsible  iron  gate  which  was  fastened  by  a  catch  and  bolt.    On 

Injury  to  PaMeacer  Alichtlns  from  Gar.  —  As  to  the  liability  of  a 
street  railway  company  for  an  injury  sustained  by  a  passenger  while  alighting 
from  a  street  car,  see  note  to  Champane  v.  La  Crosse  City  Railway  Ck>.,  2  St. 
By.  Rep.  088. 
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tbe  momii^  of  the  accident  the  testimony  shows  to  a  certainty 
that  the  conductor  closed  and  fastened  the  gate  at  Hillman  City. 
When  plaintiff  boarded  the  car,  all  of  the  seats  were  taken,  and  he 
took  a  position  on  the  back  platform,  standing  near  the  handle  of  a 
wheel  brake  on  the  left  side.  The  car  was  one  that  was  due  to 
arrive  in  Seattle  about  9  o'clock,  but  before  arriving  at  Ninth 
street  it  had  become  so  crowded  that  the  passengers  were  standing 
on  the  platform  and  in  an  alcove  at  the  end  of  the  car  so  that  they 
were,  in  the  language  of  a  witness,  '^  chest  to  chest ;  back  to  chest'' 
The  testimony  shows  that,  while  the  seating  capacity  of  the  car 
was  about  forty,  there  were  approximately  125  passengers  on  the 
car.  The  testimony  of  the  plaintiff  taids  to  show  that,  as  the  car 
approached  Ninth  street  where  plaintiff  and  others  who  were 
r^ular  patrons  of  the  company  were  accustomed  to  alight,  he 
crowded  his  way  toward  the  left  side  of  the  car,  intending  to  get 
off  on  the  side  next  to  the  opposite  track;  that,  as  he  was  about  to 
catch  the  handrail  or  handles  at  the  side  of  the  entrance,  the  brakes 
were  set  in  such  a  way  that  the  car  lurched  or  jerked,  so  that  all 
of  those  standing  swayed  with  the  car ;  that  plaintiff  was  thrown 
off  his  balance  and,  in  attempting  to  save  himself,  caught  the  grab 
at  his  right  with  both  hands.  The  momentum  of  the  car  threw  him 
around  so  that  he  was  facing  the  entrance ;  that  at  this  moment  a 
car  on  the  oppo&ite  track,  going  about  twenty  miles  an  hour,  with 
no  bell  sounding,  was  approaching;  that  he  could  not  save  himself, 
and  was  struck  by  the  grabhandle  of  the  opposite  car,  and  received 
the  injury  of  which  he  now  complains. 

The  testimony  of  the  defendant  tends  to  show  that  plaintiff,  who 
made  the  trip  six  days  in  every  week,  deliberately  and  to  suit  his 
own  convenience  started  to  get  off  the  car  on  the  off  side ;  that  he 
backed  down  the  steps,  holding  the  handle  on  either  side  of  the 
entrance;  that  he  threw  his  head  back  beyond  the  nineteen  inches 
of  clearance  between  the  cars ;  that  he  was  unmindful  of  his  own 
safety  as  well  as  of  the  fact  that  the  double  track  was  a  token  of 
danger,  and  that  if  the  gate  was  open  it  was  opened  by  plaintiff, 
or,  if  not  by  him,  by  another;  in  any  event,  that  it  was  opened 
without  the  knowledge  or  consent  of  the  conductor  who,  because  of 
the  crowded  condition  of  the  car,  was  riding  on  one  of  the  steps  at 
the  right  entrance  and  could  not  see  the  gate  on  the  other  side. 
We  confess  that,  in  the  light  of  the  record,  the  defense  seems  to 
have  been  the  better  sustained.  But,  as  this  court  has  so  often 
announced,  the  facts  are  for  the  jury,  and,  it  having  accepted  the 
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case  of  plaintiff  as  true  and  rejected  the  testimony  of  the  defend- 
ant, the  judgment  must  be  affirmed  unless  the  law  as  applied  to 
the  facts  as  found  by  the  jury  intervenes. 

It  is  first  urged  that  the  complaint  does  not  state  a  cause  of 
action.  It  is  said  that  this  must  be  so  unless  it  be  the  law  that 
mere  negligence  in  allowing  the  car  to  become  overcrowded,  and 
to  be  carrying  an  excessive  number  of  passengers,  is  in  itself  action- 
able merely  because  the  passengers  in  moving  about  push  or  crowd 
one  of  their  number  off  the  car;  and  unless  it  is  shown  that  the 
action  of  the  passengers  was  such  that  it  was  apparent  to  the  em- 
ployees in  charge  of  the  car  that  their  action  was  endangering  the 
passenger.  This  may  be  true,  but  it  occurs  to  us  that  defendant 
has  overlooked  an  important  element  in  the  case,  *if  indeed  it  be 
not  the  proximate  cause  of  the  injury.  It  is  alleged  that  the 
accident  occurred 

''also  on  account  of  defendant's  negligence  and  carelessness  in  running  another 
car  in  the  opposite  direction  on  the  adjoining  street  car  track  *  *  *  at  a 
high  and  dangerous  rate  of  speed,  without  giving  any  signal^  sign,  or  warning 
of  the  approach  thereof." 

We  think  a  cause  of  action  is  stated. 

It  is  next  urged  that  there  is  no  proof  of  actionable  n^ligence. 
The  only  question  which  occurs  on  this  assignment  is  whether  the 
defendant  performed  its  whole  duty  when  the  conductor  closed  the 
gate  at  Hillman  City,  and  is  not  to  be  charged  because  plaintiff 
or  some  one  else  opened  it  before  the  accident  occurred.  We  are 
bound  to  assume,  for  the  jury  has  so  found,  that  plaintiff  did  not 
open  the  gate.  This  being  so,  it  would  follow  that,  if  the  gate  was 
opened  by  another,  the  company  would  be  liable  to  a  passenger 
who  was  innocent  of  offense.  Being  charged  with  a  high  degree  of 
care,  it  is  bound  to  so  operate  its  safeguards  that,  when  they  are 
not  for  any  reason  under  the  eye  of  the  conductor,  a  third  person 
cannot  undo,  to  the  prejudice  of  another,  the  precautions  which 
have  been  taken,  and  which  the  law  imposes  for  the  sfifety  of  pas- 
sengers. It  will  be  remembered  that  the  crowd  was  such  on  this 
car  that  the  conductor  could  not  see  the  gate.  An  ordinance  of  the 
city  was  introduced  by  plaintiff,  and  by  its  terms  the  duty  is  put 
upon  street  car  companies  operating  double  track  systems  to  equip 
their  cars 

"with  gates  or  guards  upon  that  side  of  such  platform  of  each  of  said  oars 
which  is  next  to  the  track  of  said  line  other  than  the  <me  upon  which  said 
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ears  are  being  run  or  operated,  which  gates  or  guards  shall  so  inelose  the 
platform  of  said  car  that  it  will  be  impossible  for  passengers  to  enter  such 
cars  or  alight  therefrom  upon  the  side  of  said  platform  so  furnished  or  proTided 
with  gates  and  guards.^ 

This  ordinance^  the  fact  that  the  accident  occurred,  and  the  f ael 
that  plaintiff  did  not  open  the  gate,  are  enough  to  sustain  the  find- 
ing of  n^ligence.  Such  ordinances  (and  it  may  be  questioned 
whether  they  do  more  than  affirm  a  general  rule)  are  intended  to 
protect  the  absent-minded  from  their  inattention,  the  careless  from 
their  want  of  care,  and  the  foolish  from  their  folly ;  and  if,  in  spite 
of  such  precaution,  one  of  these  opens  the  gate,  the  fact  that  it  had 
once  been  closed  would  not  bar  an  action  by  one  who  was  not 
responsible  for'  the  condition  existing  at  the  time  the  accident 
actually  occurred.  Defendant  has  cited  many  cases  to  sustain  its 
position,  but  we  do  not  conceive  them  to  be  in  point  They  could 
only  be  held  applicable  if  we  assume  that  plaintiff  was  guilty  of 
contributory  n^ligence,  or  that  he  opened  the  gate.  This  we  have 
no  power  to  do. 

It  is  finally  urged  that  the  testimony  shows  that  plaintiff  was 
guilty  of  contributory  n^ligence  as  a  matter  of  law.  The  ques- 
tion is  whether  plaintiff  should  have  taken  his  place  standing 
inside  the  car  or  on  the  platform.  Under  the  admitted  facts  he 
was  making  his  way  out,  and  was  in  the  act  of  getting  on  the  step 
at  the  time  he  was  hurt  The  fact  that  he  might  have  ridden  in 
the  car  instead  of  on  the  platform  thus  becomes  immaterial. 

Whether  plaintiff  should  have  gone  to  the  right  entrance  instead 
of  to  the  left  is  also  a  question  for  the  jury,  for  his  testimony  is 
that  the  way  was  so  crowded  that  he  could  not  get  to  the  right 
entrance.  To  hold  plaintiff  guilty  of  contributory  n^ligence 
under  the  testimony  in  this  case  would  be  to  hold  that  the  mere  act 
of  a  passenger  in  alighting  from  a  crowded  car  on  the  off  side  is 
contributory  negligence  as  a  matter  of  law.  The  law  will  not 
sustain  us  in  so  holding. 

Finding  no  error,  the  judgment  is  affirmed. 

DuNBAB,  C.  J.,  and  Goss,  Csow  and  Pabkeb,  J  J.,  concur. 
Vol.  8—6 
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Craft  V.  Boston  Elevated  By.  Co. 
(Massachusetts  —  Supreme  Judicial  Oourt.) 

Bklatioit  of  Cabbies  and  Passkngeb;  Injubt  to  Passenqeb  bt  Closino  op 
Doob;  PBBSUMPnon  of  Nbougbnce.  —  A  person  who  attempts  to  oiter  a 
street  car  and  is  caught  by  the  closing  of  the  door  has  so  far  entered  the 
car  that  the  company  owes  to  her  the  duty  of  a  common  carrier  to  a 
passenger. 

The  closing  of  the  door  which  was  under  the  exclusive  care  and  control 
of  the  company  was  evidence  of  n^ligence,  and  the  doctrine  of  rea  ipsa 
loquiior  applies. 

Plaintiff  receives  judgment  on  report  from  Superior  Court.    Reported  97 

N.  E.  610. 

A.  E.  Yont,  for  plaintiff. 

MacPherson  &  Mahar,  for  defendant 

Opinion  by  Hammond,  J. : 

The  only  question  is  whether  there  was  evidence  of  the  negli- 
gence of  the  defendant  At  the  time  of  the  accident  the  plaintiff 
was  entering  the  car  by  the  right-hand  door  which  was  at  the 
forward  end  of  the  car.  The  door  is  forty-six  inches  in  width  and 
the  aperture  is  divided  in  the  middle  by  a  perpendicular  rod.  The 
door  in  closing  passes  outside  this  rod,  leaving  a  space  of  about 
three  inches. 

"The  rod  is  apparently  designed  as  a  handhold  to  steady  passengers  when 
entering  or  alighting  from  the  car,  and  to  separate  outgoing  and  incoming 
passengers." 

The  plaintiff's  evidence,  which  is  not  contradicted,  was  that  the 
car  was  pretty  well  filled,  she  being  the  last  passenger  to  enter  at 
this  door,  all  the  seats  being  occupied,  "  and  there  were  a  few 
people  standing  in  the  aisle."  She  was  passing  to  the  left  of  the 
rod  previously  mentioned  when  suddenly,  without  warning,  the 
door  started  to  close  and  struck  her,  pinning  her  body  against  itis 

Injury  to  Paasettser  from  Swiacilas  Door.  —  As  to  the  liahility  of  a 
street  railway  company  for  an  injury  to  a  passenger  from  a  swinging  door, 
see  note  to  Garrdl  v.  Boston,  etc,  St  By.  Co.,  3  St  Ry.  Rep.  888. 

Bes  Ipsa  Ifoqvltor.  —  As  to  cases  when  the  doctrine  of  res  ipsa  loqviior 
is  applicable,  see  Nellis  on  Street  Railways  (2d  Ed.),  §§  495,  406. 
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rod.  The  door  starts  to  close  slowly  and  increases  its  speed  as  it 
acquires  momentum.  Her  head^^  one  shoulder,  part  of  her  body  and 
one  leg  were  on  the  inside,  the  other  shoulder,  leg  and  part  of  her 
body  being  held  outside  the  door.  She  struggled  to  free  herself 
and  was  assisted  by  passengers  to  a  seat,  and  did  not  then  or  at 
any  other  time  see  the  conductor,  and  had  no  communication  with 
any  employee  of  the  defendant  She  saw  the  motorman  inclosed 
within  his  cab,  his  back  being  turned  toward  her. 

There  was  testimony  to  the  effect  that  it  is  possible  for  a  pas- 
senger to  operate  the  door  by  the  levers  in  the  rear. 

The  car  was  standing  for  the  reception  of  passengers  and  in 
attempting  to  enter  the  car  at  the  place  and  at  that  time  the  plain- 
tiff had  so  far  entered  the  car  that  the  defendant  owed  to  her  the 
duty  of  a  common  carrier  to  a  passenger.  The  car,  the  door  and 
all  the  levers  for  moving  them  were  under  the  exclusive  care  and 
control  of  the  defendant.  The  closing  of  the  door  under  the 
circumstances  was  evidence  of  n^ligence,  and  since  the  door  was 
under  the  care  of  the  defendant  and  since  there  was  absolutely  no 
explanation  of  the  cause  for  the  movement  of  the  door,  the  n^li- 
gence  was  prima  facie  that  of  the  defendant  And  that  is  so  even 
if  some  passenger  might  have  intentionally  started  the  machinery 
by  which  it  was  dosed.  It  was  the  defendant's  duty  not  only  to 
use  care  to  see  that  its  servants  and  agents  properly  managed  the 
machinery,  but  also  to  see  that  no  stranger  started  Uie  mechanism. 
The  doctrine  of  res  ipsa  loquitur  applies.  White  v.  Boston  & 
Albany  Railroad,  144  Mass.  404,  11  N.  E.  552 ;  Savage  v.  Marl- 
borough Street  Railway,  8  St  Ry.  Rep.  406,  186  Mass.  208,  71 
N.  E.  531;  Hebblethwaite  v.  Old  Colony  Street  Railway,  192 
Mass.  295,  78  N.  E.  477,  and  cases  cited.  See  also  James  v. 
Boston  Elevated  Railway,  201  Mass.  263,  87  N.  E.  474,  and  cases 
cited ;  Beattie  v.  Boston  Elevated  Railway,  201  Mass.  8,  86  N.  E. 
920,  and  cases  cited;  Rockwell  v.  McOovem,  202  Mass.  6,  88  N. 
E.  436,  23  L.  R  A.  (N.  S.)  1022. 

In  accordance  with  the  terms  of  the  report  the  entry  must  be : 

Judgment  for  the  plaintiff  for  $850. 
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Cutbert  v.  Wilmington  dc  P.  TracHan  Co. 
(Delaware — Superior  Court.) 

L  Nbojqbncb  DonnED.  —  Negligeuee  is  the  failure  to  obeenre^  for  the  proteo- 
tion  of  the  intereets  of  another  person,  that  degree  ol  oare^  precautiiMi  and 
▼igilance  which  the  circumstances  justly  demand. 

2.  Pbesumption  of  Nbqugknck;  Bubmen  of  Pboof.  —  Negligence  is  never  pre- 
sumed, and  the  burden  of  proving  it  rests  upon  the  plaintiff. 

8.  Nbouqencb  Question  or  Fact.  —  Whether  negligence  exists  is  a  question 
of  fact. 

4.  Passkngkb  Passing  Bkhhtd  Cab  Stbuck  bt  Cab  on  Paballkl  T^aok; 

Nbouqencb;  Contbibdtobt  Nbouqencb.  —  A  plaintiff,  injured  by  beiqg 
struck  by  a  car  on  parallel  track  going  in  opposite  direction  from  car  from 
which  plaintiff  has  just  alighted,  cannot  recover  unless  it  be  shown  by  a 
preponderance  of  the  evidence  that  the  n^ligence  which  caused  the  acci- 
dent was  the  fault  of  the  defendant,  and  that  the  plaintiff  was  free  from 
contributory  negligence. 

5.  Same;  Pbeponi»bancb  of  Evidbncb.  —  By  a  preponderance  of  the  evidence 

is  not  meant  necessarily  the  number  of  witnesses,  but  the  weight  of  the 
testimony. 

6.  Same  ;  Unavoidablb  Accident.  —  A  pure  accident,  without  any  negligence 

on  the  part  of  the  defendant,  is  not  actionable. 

7.  Same;  Obdinabt  Cabb  and  Diugencb. — The  term  ** ordinary  care  and 

diligence,"  when  applied  to  the  management  of  electric  cars  in  motion, 
may  be  understood  to  import  all  the  care,  circumspection,  prudence  and 
discretion  which  the  particular  circumstances  of  the  place  and  occasion 
require. 

8.  Dutt  of  Pedbstbian  Appboaching  Tbacks.  —  A  person  approaching  a  rail- 

way track,  or  who  attempts  to  cross  it,  is  bound  to  avail  himself  of  any 
knowledge  he  may  have  of  the  existing  conditions.  If  his  line  of  vision  is 
obstructed,  he  is  bound  to  look  for  approaching  cars  in  time  to  avoid 
collision  with  them. 

9.  Cabb  bt  Company  and  Pedestbians  in  Use  of  Stbeets.  —  Street  railway 

companies  and  pedestrians  are  both  required  to  use  such  reasonable  care 
as  the  circumstances  of  the  case  demand* 

10.  I>inT  OF  Motobman  Appboaching  Cab  Dischaboing  Pasbengebs.  —  A 
motorman  in  charge  of  a  car  approaching  another  car  discharging  passen- 
gers is  bound  to  keep  a  careful  lookout  for  passengers  or  other  persons 
who  may  attempt  to  cross  the  tracks  behind  the  standing  or  moving  car, 
to  have  his  car  under  proper  control,  and  give  such  signals  as  are  proper 
and  necessary. 

Oontrilnitory  Neclicea«o  of  Person  PassIbc  Boldmd  Omo  Gar  «pom 
Parallel  Traok.  —  The  question  of  the  contributory  negligence  of  a  passenger 
passing  behind  the  car  from  which  he  has  alighted,  and  upon  a  parallel  trade 
where  he  is  struck  by  a  street  car,  is  discussed  in  a  note  to  Stack  ▼.  East  St- 
Louisy  etc.  Railway  Co.,  7  St  Ify.  Bep.  224. 
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II.  CJoiriBiBUTOBT  Nbqliqengb;  PBOxniATB  Cause.  —  A  plaintiff  stnidc  by 
a  car  may  be  entitled  to  recover  notwithstanding  some  negligence  on  her 
part»  if  it  was  the  negligence  of  the  defendant  alone  that  was  the  proximate 
or  immediate  cause  of  the  injury. 

AcnoN  for  personal  injuries.    Verdict  for  plaintiff.    Reported  82  Atl.  1082. 
Henry  B.  Isaacs  and  Armon  D.  Chaytor,  Jr.,  for  plaintiff. 
Walter  H.  Hayes  and  Ward,  Oray  &  Neary,  for  defendant 

Charge  to  jury  by  Pennewu-l,  C.  J. : 

(Gentlemen  of  the  jury:  This  is  an  action  brought  by  the  plain- 
tiff, Martha  B.  Culbert,  against  the  Wilmington  &  Philadelphia 
Traction  Company,  the  defendant,  for  the  recovery  of  damages  for 
personal  injuries  which  the  plaintiff  alleges  she  sustained  as  the 
result  of  the  defendant's  n^ligence. 

There  are  several  averments  of  jiegligence  in  the  plaintiff's 
declaration,  including  the  punning  of  the  car  which  injured  the 
plaintiff  at  an  improper  and  dangerous  rate  of  speed,  running  said 
car  without  giving  any  or  suitable  warning  of  its  approach,  and 
the  failure  to  use  reasonable  ciHre  to  stop  said  car  after  the  danger- 
ous position  of  the  plaintiff  was  seen,  or  by  the  exercise  of  reason- 
able care  could  have  been  seeQ,  by  the  servant  of  the  defendant 
having  control  of  the  car. 

The  averment  of  n^ligence,  based  upon  the  rate  of  speed  at 
which  the  car  is  alleged  to  have  been  run,  has  been  abandoned  by 
the  plaintiff,  and  therefore  you  will  not  consider  such  averment. 

The  plaintiff  claims  that  on  March  1,  1911,  she  got  off  one  of 
the  defendant's  cars  at  Fourth  and  Harrison  streets  in  this  city,  at 
which  point  the  defendant  maintains  double  tracks,  and  passed 
around  the  rear  end  of  the  car  for  the  purpose  of  crossing  to  the 
other  side  of  the  street ;  that  when  she  had  passed  around  the  end 
of  the  car  another  car  of  the  defendant  was  right  there  running 
slowly  in  an  opposite  direction  from  what  she  had  come,  that  is, 
in  an  easterly  direction;  that  she  was  caught  or  struck  by  the 
east-bound  car  and  dragged  ten  or  twelve  feet,  the  wheel  of  the 
rear  truck  running  over  her  left  foot,  and  so  crushing  it  that 
amputation  was  necessary. 

The  defendant  denies  that  it,  or  its  servants  in  charge  of  the 
car,  were  guilty  of  any  negligence  from  which  the  injuries  com- 
l^ained  of  were  inflicted;  but,  on  the  contrary,  insists  that  its 
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senrants  were,  at  the  time  of  the  accident,  in  the  exercise  of  rea- 
sonable and  proper  care;  and  that  the  accident  was  occasioned 
solely  by  the  negligence  of  the  plaintiff  herself.  And  the  defend- 
ant contends,  that  immediately  before,  and  at  the  time  of  the  acci- 
dent, the  motorman  in  charge  of  the  east-bound  car  neither  knew, 
nor  by  the  exercise  of  reasonable  care  might  have  known,  of  the 
presence  or  perilous  position  of  the  plaintiff  in  time  to  have  avoided 
the  accident 

It  is  admitted  in  this  case  that  the  car  in  question,  No.  22, 
which  is  alleged  to  have  run  into  the  plaintiff,  was  operated  at  the 
time  by  the  defendant  company  by  means  of  electricity;  that  the 
company  was  a  corporation;  that  it  was  lawfully  authorized  to 
operate  its  cars  and  this  particular  car  on  West  Fourth  street.  It 
is  also  admitted  that  there  was  a  double  track  at  the  place  of  the 
accident,  and  that  the  company  were  rimning  both  the  east  and 
west  bound  cars,  and  doing  so,  under  authority  of  the  law ;  that  the 
accident  occurred  at  Fourth  and  Harrison  streets,  and  it  is  also 
admitted  that  said  streets  are  public  streets  of  the  city  of  Wilming- 
ton. 

We  decline  to  instruct  you  to  return  a  verdict  for  the  defendant 
as  requested  in  its  first  prayer,  because  we  think  the  case  should 
be  submitted  to  the  jury,  for  their  determination  upon  the  evidence 
after  applying  thereto  the  law  as  we  shall  state  it. 

This  action  is  based  upon  the  negligence  of  the  defendant  com- 
pany; and  if  the  injuries  of  which  the  plaintiff  complains  were 
not  the  result  of  the  negligence  of  the  defendant,  the  plaintiff 
cannot  recover. 

Negligence  is  the  failure  to  exercise  ordinary  care,  that  is,  the 
failure  to  exercise  such  care  as  a  reasonably  prudent  and  careful 
person  would  use  under  similar  circumstances.  In  its  legal  sense 
it  is  no  more  nor  less  than  this :  The  failure  to  observe,  for  the 
protection  of  the  interests  of  another  person,  that  degree  of  care, 
precaution  and  vigilance  which  the  circumstances  justly  demand. 

Negligence  is  never  presumed.  It  must  be  proved,  and  the 
burden  of  proving  it  rests  upon  the  plaintiff.  There  is  no  pre- 
sumption of  n^ligence,  either  upon  the  part  of  the  plaintiff  or  on 
the  part  of  the  defendant,  from  the  mere  fact  that  the  plaintiff  was 
injured  by  a  collision  with  a  car  of  the  defendant. 

Whether  negligence  exists  in  a  particular  case  is  a  question  of 
fact  to  be  determined  by  the  jury. 

To  entitle  the  plaintiff  to  recover  at  all  it  must  have  been  shown 
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to  the  satisfaction  of  the  jury  by  a  preponderance  of  the  evidence, 
that  the  negligence  which  caused  the  accident  and  injuries  was  the 
fault  of  the  defendant,  and  that  the  plaintiff  was  not  guilty  of  any 
n^ligence  which  entered  into  and  contributed  thereto. 

But  by  a  "  preponderance  of  the  evidence  "  is  not  meant  neces- 
sarily the  number  of  witnesses,  but  the  weight  of  the  testimony 
when  properly  and  carefully  considered  by  the  jury. 

A  pure  accident,  without  any  negligence  on  the  part  of  the 
defendant,  is  not  actionable,  and  if  the  jury  should  believe  from 
all  the  evidence  that  such  was  the  character  of  the  plaintiff's  col- 
lision with  the  defendant's  car,  it  would  come  under  the  head  of 
unavoidable  accident,  and  the  plaintiff  cannot  recover. 

The  term  ^^  ordinary  care  and  diligence,"  when  applied  to  the 
management  of  electric  cars  in  motion  may  be  understood  to  import 
all  the  care,  circumspection,  prudence  and  discretion,  which  the 
particular  circumstances  of  the  place  and  occasion  require  of  the 
servants  of  the  defendant  company ;  and  this  will  be  increased  or 
diminished  as  the  ordinary  liability  to  danger,  accident  and  injury 
is  increased  or  diminished  in  the  movement  and  operation  of  such 
cars. 

What  is  due  and  proper  care  depends  upon  the  facts  in  each 
case.  A  person  approaching  a  railway  track  or  who  attempts  to 
cross  it,  is  bound  to  avail  himself  of  the  knowledge  of  the  fact  that 
the  track  is  laid  in  the  street,  as  well  as  of  any  knowledge  or 
familiarity  he  may  have  with  the  conditions  existing  at  the  place. 

The  public  as  well  as  the  defendant  company,  were  entitled  to 
use  said  highway.  In  using  the  highway  all  persons  are  bound  to 
the  exercise  of  reasonable  care  to  prevent  collisions  and  accidents. 
Such  care  must  be  in  proportion  to  the  danger  of  the  peculiar  risks 
in  each  case.  It  is  the  duty  of  the  company  to  see  that  its  servants 
in  charge  of  the  cars  use  reasonable  care  in  operating  them ;  that 
the  cars  move  at  a  reasonable  rate  of  speed ;  that  they  slow  up,  or 
stop  if  need  be,  where  danger  is  imminent  and  could,  by  the  exer- 
cise of  reasonable  care,  be  seen  or  known  in  time  to  prevent  acci- 
dent; and  that  proper  warning  be  given  of  the  approach  of  the 
car  at  a  crossing  on  the  public  highway.  There  is  a  like  duty  of 
exercising  reasonable  care  on  the  part  of  the  traveler.  The  com- 
pany and  the  traveler  ate  both  required  to  use  such  reasonable  care 
as  die  circumstances  of  the  case  demand ;  an  increase  of  care  on 
the  part  of  both  being  required  where  there  is  an  increase  of 
danger.    The  right  of  each  must  be  exercised  in  a  reasonable  and 
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careful  manner^  so  as  not  unreasonably  to  abridge  or  interfere  with 
the  right  of  the  other.  We  are  not  prepared  to  lay  down  any 
absolute  rule  as  to  what  precise  acts  of  precaution  are  necessary 
to  be  done,  or  left  undone,  by  persons  who  may  have  need  to  cross 
the  tracks  of  electric  railways.  Nor  will  we  attempt  to  specify  the 
acts  of  precaution  which  are  necessary  to  be  done,  or  omitted,  by 
one  in  the  management  of  an  electric  car.  Such  acts  necessarily 
must  depend  upon  the  circumstances  of  each  particular  case.  The 
general  rule  is  that  the  person  in  the  management  of  the  car,  and 
the  person  approaching  a  car  or  crossing  a  railway  track,  are  bound 
to  the  reasonable  use  of  their  senses  of  sight  and  hearing  for  the 
prevention  of  accident ;  and  also  to  the  exercise  of  all  such  reason- 
able caution  as  ordinarily  careful  and  prudent  persons  would 
exercise  in  like  circumstances.  A  person  approaching  a  railway 
crossing  with  which  he  is  familiar  is  bound  to  avail  himself  of  his 
knowledge  of  the  locality  and  act  accordingly.  If,  as  he  attempts 
to  cross  the  tracks  of  the  company,  his  line  of  vision  is  obstructed, 
he  is  bound  to  look  for  approaching  cars  in  time  to  avoid  collision 
with  them ;  and  if  he  does  not  look,  and  for  this  reason  does  not 
see  an  approaching  car  until  it  is  too  late  to  avoid  a  collision,  he 
is  guilty  of  negligence  and  could  not  recover  therefor.  Lenketvicz 
V.  Wil.  City  Ry..  7  Pennewill  64,  67,  68,  74  Atl.  11. 

Due  care  in  the  case  of  the  company  means,  ordinarily,  the 
timely  employment  of  sufficient  signals  or  warnings,  giving  notice 
of  the  approach  of  trains  to  public  places,  such  as  highways  or 
street  crossings;  and  in  the  case  of  individuals  due  care  means 
proper  circumspection  in  looking  or  listening,  or  both,  when  prac- 
ticable, to  avoid  collision ;  and  the  greater  the  peril  to  the  individ- 
ual, the  greater  the  duty  of  exercising  care  by  the  company,  and 
of  prudence  and  caution  on  the  part  of  the  individual.  This,  after 
all,  is  but  common  sense,  the  force  of  which  must  be  evident  to  alL 
If  the  defendant  failed  to  make  use  of  the  usual  and  appropriate 
means  to  warn  the  plaintiflF  at  the  time  of  the  accident,  such  failure 
was  n^ligence  on  its  part,  and  if  the  accident  occurred  by  reason 
thereof,  it  would  be  liable,  provided  the  plaintiff  did  not  by  her 
own  carelessness  contribute  in  some  degree  proximately  to  her  in- 
jury. ShoH  V.  P.,  B.  &  W.  R.  iJ.,  7  Pennewill  108, 112,  76  AtL 
363. 

Where  the  railway  approaches  the  crossing  at  a  down  grade,  or 
where  the  view  of  the  railway  from  the  crossing  street  is  obstructed 
by  buildings  or  otherwise,  greater  care  is  required  of  the  person  in 
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charge  of  the  car  than  where  the  approaches  of  tne  railway  to  the 
croesing  are  at  the  grade  of  the  crossing,  or  where  the  view  of  the 
railway  is  unobstmcted. 

At  a  street  crossing,  the  motorman  in  charge  of  a  car  approach- 
ing another  car  discharging  passengers  is  bound  to  keep  a  careful 
lookout  for  passengers,  or  other  persons  who  may  attempt  to  cross 
the  tracks  behind  the  standing  or  moving  car,  to  have  his  car 
under  proper  control,  and  give  such  signals  as  are  proper  and 
necessary  to  protect  travelers  who  are  in  the  exercise  of  ordinary 
prudence.  But  even  under  such  circumstances  the  company  would 
not  be  liable  if  the  person  injured  could  have  avoided  the  injury 
by  exercising  such  care  and  caution  as  a  prudent  person  would 
have  exercised  under  like  circumstances. 

If  the  n^ligence  of  the  plaintiff  entered  into,  and  contributed 
to,  the  accident  at  the  time  she  was  struck  by  the  car,  she  cannot 
recover  even,  though  the  company  was  also  guilty  of  n^ligence. 
In  such  case  the  plaintiff  would  have  been  guilty  of  contributory 
negligence,  and  the  law  will  not  permit  a  person  to  recover  damages 
for  his  own  n^ligence,  neither  will  it  attempt  to  measure  the 
proportion  of  blame  or  negligence  to  be  attributed  to  each  party. 

The  plaintiff,  however,  would  be  entitled  to  recover  notwith- 
standing there  had  been  some  negligence  on  her  part,  if  it  was  the 
negligence  of  the  defendant  alone  that  was  the  proximate  or 
immediate  cause  of  the  injury. 

In  every  case  each  party  has  the  right  to  presume  that  the  other 
party  will  do  his  duty  —  exercise  due  care  —  but  such  presump- 
tion in  no  wise  relieves  either  party  from  the  duty  of  exercising 
ordinary  and  reasonable  care  on  his  own  part. 

As  the  plaintiff,  in  actions  of  this  character,  must  sustain  his 
all^ations  of  n^ligence  by  satisfactory  proof  before  he  can  re- 
cover, so  the  defendant,  when  he  relies  upon  contributory  n^li- 
gence  on  the  part  of  the  plaintiff,  to  escape  liability,  must  satisfy 
the  jury  by  a  preponderance,  or  weight  of  evidence,  that  contribu* 
tory  n^ligence  on  the  part  of  the  plaintiff  was  the  proximate  cause 
of  the  injury  complained  of. 

Negligence  on  the  part  of  the  motorman  or  servant  in  charge  of 
the  car  in  question  would  of  course  be  the  negligence  of  the  com- 
pany. Any  failure  of  either  the  plaintiff  or  defendant  to  exer- 
cise such  care  and  prudence  as  was  reasonably  required  under  the 
circumstances  the  jury  may  consider  an  evidence  of  negligence. 

If  the  jury  find  from  ihe  evidence  that  there  had  been  a  uni- 
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form  and  continuous  practice  of  the  defendant  company  to  sound 
the  gongs  of  its  cars  when  passing  standing  cars,  and  that  such 
practice  or  course  of  conduct  was  known  to,  and  relied  upon,  by 
the  plaintiff  at  the  time  of  the  accident,  such  facts  may  be  taken 
into  account  by  them  in  estimating  the  degree  of  diligence  required 
of  the  plaintiff  in  looking  out  for  an  approaching  car  before  she 
crossed  the  east-bound  track. 

If  you  find  under  the  evidence  that  the  motorman  m  charge  of 
the  car  in  question  did  see,  or  by  the  exercise  of  due  care  in  look- 
ing out  ahead  could  have  seen,  the  plaintiff  in  time  to  have  stopped 
the  car  and  thus  have  prevented  the  accident,  then  the  defendant 
would  be  liable.  But  if  you  find  that  the  plaintiff  suddenly 
approached  alongside  of,  against  or  in  front  of  the  car  and  was 
struck,  knocked  down  and  run  over  by  the  car,  without  any  im- 
proper act  or  omission  on  the  part  of  the  motorman,  and  that  the 
latter  applied  the  brakes  of  his  car  and  did  all  he  could  to  prevent 
the  injury  complained  of,  the  plaintiff  cannot  recover. 

As  was  said  in  the  case  of  Heinel  v.  Peoples  Railway  Co.,  6 
Pennewill  428,  67  Atl.  173,  recently  tried  in  this  court: 

''If  the  plaintiff  moved  from  a  position  of  safety  to  a  position  of  danger 
near  or  upon  the  trade  of  the  railway  on  which  the  car  was  running,  so  sud- 
denly as  to  make  it  impossible  for  the  motorman  to  stop  the  car  before  the 
collision,  the  defendant  cannot  be  held  liable  for  the  resulting  injury  to  the 
plaintiff;  so,  if  the  motorman,  after  he  saw,  or  by  the  exercise  of  reasonable 
care  could  have  seen  the  plaintiff  in  a  position  of  danger,  did  everything  that 
a  reasonably  careful  and  prudent  man  would  do  under  like  oiroumstanoes  to 
prevent  the  accident,  the  defendant  would  not  be  liable." 

As  a  general  rule,  direct  or  positive  evidence  of  a  fact  is  entitled 
to  greater  weight  than  evidence  of  a  merely  negative  character. 
You,  however,  are  the  sole  judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  and  value  of  their  testimony.  Your  ver- 
dict in  this  case  should  be  in  favor  of  that  party  for  whom  there 
is  the  preponderance  or  greater  weight  of  the  evidence.  If  you 
are  satisfied  from  the  preponderance  and  weight  of  the  evidence, 
taking  into  consideration  all  the  facts  and  circumstances  of  the 
case,  that  the  injury  to  the  plaintiff  was  caused  by  the  negligence 
and  carelessness  of  the  defendant  company,  without  fault  on  his 
part,  then  your  verdict  should  be  for  the  plaintiff.  Lenkemcz  v. 
Wa.  City  Ey„  7  Pennewill  64,  69,  70,  74  Atl.  11. 

Positive  testimony,  as  we  have  said,  is  entitled  to  greater  weight 
than  negative  testimony,  especially  if  the  latter  should  be  unao- 


Digitized  by 


Googk 


CuLBKBT  V,  Wdlminoton  &  P.  Teaction  Co.  76 

companied  by  facts  and  circumstances  showing  an  attentive  atti- 
tude of  the  witness,  testifying  thereto,  respecting  the  matter  to 
which  they  testify.  Whether  the  motorman  did,  or  did  not,  give 
dne  and  timely  warning  of  the  approach  of  the  car  yon  should 
determine  from  a  preponderance  or  weight  of  the  evidence  respect- 
ing that  question. 

Whenever  there  is  a  conflict  of  testimony  in  a  case,  it  is  the  duty 
of  the  jury  to  reconcile  such  conflict  if  they  can ;  but  if  they  can- 
not do  so,  they  should  accept  and  be  governed  by  that  which  they 
consider,  under  all  the  circumstances,  most  worthy  of  credit  and 
belief,  having  regard  to  the  apparent  fairness,  bias,  prejudice  and 
interest  of  the  witnesses,  if  any  there  be,  their  opportunities  of 
knowing  the  things  about  which  they  testify,  and  their  recollections 
thereof,  as  well  as  any  other  facts  and  circumstances  which  will 
aid  in  determining  the  truthfulness  and  correctness  of  the  testi- 
mony given  in  the  case. 

If  you  are  satisfied  from  the  preponderance  and  weight  of  the 
evidence,  taking  into  consideration  all  the  facts  and  circumstances 
of  the  case,  that  the  injury  to  the  plaintiff  was  caused  by  the  n^li- 
gence  and  carelessness  of  the  defendant  company,  without  fault  on 
her  part,  then  your  verdict  should  be  for  the  plaintiff,  and  for 
such  sum  as  wiU  reasonably  compensate  the  plaintiff  for  her  pain 
and  suffering  both  past  and  present,  for  her  loss  of  time  from  her 
affairs,  and  her  pecuniary  loss  from  her  impaired  ability  to  attend 
to  her  necessary  work  and  business  in  the  future,  and  also  for  any 
expenses  shown  by  the  testimony  to  have  been  incurred  by  her  for 
medicines,  medical  and  hospital  treatment,  on  account  of  such 
injury. 

In  conclusion,  gentlemen,  we  say  that  the  simple  and  only  duty 
you  have  to  perform  in  this  case  is  to  determine  whether  the 
plaintiff  is  entitled  to  recover  anything  from  the  defendant,  and 
if  you  find  she  is  entitled  to  recover,  then  you  must  ascertain  the 
amount  of  her  damages.  Both  of  these  conclusions  you  must  reach 
after  a  careful,  fair  and  conscientious  consideration  of  the  evi- 
dence and  the  law.  Your  verdict  should  be  based  on  nothing  but 
the  testimony  of  the  witnesses  and  the  law  as  we  have  stated  it. 

Neither  sympathy  nor  prejudice,  for  or  against  one  party  or  the 
other,  should  in  the  slightest  degree  influence  you  in  reaching 
your  verdict,  and  we  do  not  believe  it  will.  It  will  not  matter  to 
you  who  the  parties  are,  your  only  thought  and  consideration  will 
be  their  rights  under  the  laws  of  the  State  and  the  facts  in  the  case. 
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It  may  be  entirely  unnecessary  to  make  suck  suggestions  as 
these  to  gentlemen  of  your  intelligence^  integrity  and  standing,  but 
we  have  deemed  it  proper  and  fitting  to  do  so  in  view  of  the  im- 
portance of  the  case  to  the  parties  concerned,  and  your  grave 
responsibility  in  determining  their  rights. 

Verdict  for  plaintiff. 


Biceio  v.  People's  By.  Co. 
(Delaware — Superior  Court.) 

1.  XJbb  or  Stbeev  bt  Stbeet  Railway  CoMPAinr  and  Pd>B8tbiaits. — The 

right  of  a  street  railway  compaiiy  to  the  use  of  a  street  must  be  exercised 
with  due  regard  to  the  right  of  pedestrians;  the  right  of  each  must  be 
exercised  in  a  reasonable  and  careful  manner  so  as  not  unreasonably  to 
abridge  or  interfere  with  the  right  of  the  other. 

2.  Nbqugencb  Defined.  —  Negligence  is  the  failure  to  use  such  care  as  a 

reasonably  prudent  person  would  exercise  under  similar  circumstances. 
8.  Pbesuhftion  of  Nequgbncb.  —  Hie  mere  fact  of  an  accident  by  which  an 
injury  is  sustained,  if  not  within  the  control  of  the  defendant,  does  not,  in 
itself,  raise  a  presumption  of  n^ligence. 

4.  Nbguoencb;  Bubinbn  of  Pboof.  —  The  burden  of  proving  n^ligenoe  rests 

always  upon  the  plaintiff. 

5.  Nbouoencb  of  Motdbman  Imputed  to  Emploteb.  —  Negligence  on  the  part 

of  a  motorman  is  the  n^ligence  of  his  employer. 
0.  Duty  of  Motobi£AN  ;  Negugence.  —  It  is  the  duty  of  a  motorman  in  the 
management  of  his  car  to  use  reasonable  diligence  to  prevent  accident, 
and  his  failure  to  do  so  constitutes  negligence. 

7.  Sams.  —  The  motorman  of  a  car  and  a  pedestrian  each  have  the  right 

to  presume  that  the  other  will  act  as  a  reasonable  person  would  under  the 
circumstances.  An  increase  of  danger  requires  an  increase  of  diligence  by 
both. 

8.  Contbibutobt  Nbgugencb.  —  Where  an  injury  is  caused  by  the  negligence 

of  the  plaintiff  or  by  the  concurrent  negligence  of  both  the  plaintiff  and 
the  servants  of  defendant,  the  plaintiff  is  guilty  of  contributory  negligence. 

9.  Same;  Use  of  Senses  to  Avoid  Injubt.  —  A  pedestrian  in  dose  proximity 

to  the  tracks  of  a  street  railway  company  is  boimd  to  the  exercise  of  a 
reasonable  use  of  his  senses  to  discover  and  avoid  approaching  cars. 

BelatlTe  BIsl&ta  of  Street  Oman  and  Public  im  Streets.  —  As  to  the 

relative  rights  of  street  cars  and  the  public  in  the  streets,  see  notes  and  cases 
cited  in  2  St  Ry.  Rep.  170;  8  St.  Ry.  Rep.  390,  412;  6  St  Ry.  Rep.  240. 

lajnry  to  Pedestrian.  —  As  to  the  liability  of  a  street  railway  company 
ioT  injuries  to  a  pedestrian  strudc  by  its  street  car,  see  Nellis  on  Street  Rail- 
ways (2d  Ed.)  §§  404-406,  421-424. 
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la  Sams;  Unavohublb  Accideivt;  Sudden  Move  bt  Pedbstbiaii  to  Place  or 
Dahokb.  —  If  a  pedestrian  move  to  a  poeition  of  danger  near  a  street 
railway  track  so  suddenly  as  to  make  it  impossible  to  stop  a  oar  before 
hitting  him,  he  cannot  recover. 

IL  SkME;  Duty  of  Moiobman;  Last  Clbab  Chakoe  Dootbine.  —  If  a  motor- 
man  saw,  or  by  the  reasonable  use  of  his  senses  could  have  seen,  a  pedee- 
trian  standing  in  a  dangerous  position,  in  time  to  avoid  the  aoeidrat,  it 
was  his  duty  to  do  so. 

12.  Damages. —  A  pedestrian  injured  by  the  n^ligenoe  of  a  street  railway 
company  is  entitled  to  such^sum  as  will  reasonably  compensate  him  for 
his  injuries  resulting  from  the  accident,  including  therein  his  pain  and 
suffering  in  the  past»  and  such  as  may  come  to  him  in  the  future  from  his 
injuries,  also  for  loss  of  wages,  expenses  for  medical  attendance  and  other 
necessary  expenses  in  seeking  to  cure  himself,  and  reasonable  compensation 
for  any  impairment  of  ability  to  earn  a  living  in  the  future. 

AcnoN  for  personal  injuries.    Verdict  for  plaintiff.    Reported  82  Atl.  604. 
Leonard  E.  Wales,  for  i^intiff. 
Robert  H.  Bichards,  for  defendant 

STATEMENT  OF  FACTS. 

Action  on  the  case  (No.  61,  April  term,  1911)  to  recover  dam- 
ages for  personal  injuries  to  the  plaintiff,  alleged  to  have  been 
occasioned  by  the  n^ligence  of  the  defendant  company  in  operat- 
ing its  cars  on  Second  street,  between  Adams  and  Monroe  streets, 
in  the  city  of  Wilmington,  on  the  4th  day  of  May,  A.  D.  1911. 

At  the  trial,  when  the  plaintiff  had  rested,  counsel  for  defendant 
moved  for  a  nonsuit  upon  the  ground  that  no  n^ligence  had  been 
proved  on  the  part  of  the  defendant,  and  contended  that  there  was 
no  evidence  to  support  any  of  the  allegations  of  the  five  counts  of 
the  plaintiff's  declaration ;  that  the  only  allegation  with  respect  to 
which  any  evidence  had  been  introduced  was  the  allegation  of 
failure  to  give  the  plaintiff  proper  warning  of  the  approach  of  the 
car.  Upon  that  point  the  plaintiff  and  six  witnesses  gave  testi- 
mony that  they  did  not  hear  the  motorman  ring  the  bell  or  give 
any  warning  or  signal  of  the  approach  of  the  car;  but  none  of 
them,  however,  testified  positively  that  no  warning  was  given. 

Mr.  Wales,  for  plaintiff,  contended  that  the  testimony  of  the 
witnesses  upon  the  point  mentioned  was  sufficient  to  go  to  the  jury, 
and  furthermore  that  there  was  testimony  showing  that  the  plain- 
tiff was  close  enough  to  the  track  to  be  hit  and  knocked  down  by 
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the  car,  and  was,  therefore,  in  a  position  of  danger ;  and  the  evi- 
dence to  the  effect  that  the  car  did  not  stop  until  after  the  plaintiff 
was  hit  was  a  matter  to  be  submitted  to  the  jury  to  decide  whether 
or  not  the  servants  of  the  defendant  were  n^ligent  in  colliding 
with  the  plaintiff. 

The  stenographic  report  of  the  testimony  of  the  several  witnesses 
upon  the  point  whether  warning  of  the  approach  of  the  car  by  bell 
was  given  disclosed  that  the  contention  of  counsel  for  the  defend- 
ant as  to  the  character  of  said  testimony  was  correct,  none  of  the 
witnesses  testifying  positively  that  the  bell  was  not  rung. 

Opinion  by  Botcb,  J. : 

We  have  considered  the  question  before  the  court  as  carefully 
and  fully  a»  we  could  in  the  limited  time  we  have  had ;  and  our 
conclusion  is  that  in  view  of  the  proximity  of  the  several  witnesses 
to  the  scene  of  the  accident,  we  think  the  weight  and  value  of  their 
testimony,  respecting  any  warning  of  the  approach  of  the  car  to 
th^  place  of  the  accident  should  be  left  to  the  jury;  and  we  decline 
to  grant  the  nonsuit. 

Charge  to  jury  by  Botce,  J. : 

Gentlemen  of  the  jury:  This  action  was  brought  by  Frangesco 
Biccio,  the  plaintiff,  against  the  People's  Bailway  Company,  the 
defendant,  to  recover  damages  for  personal  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant  company,  in 
operating  its  cars  on  Second  street,  between  Adams  and  Monroe 
streets,  in  this  city,  on  the  4th  day  of  May,  A.  D.  1911. 

The  plaintiff  claims  that  on  the  day  of  the  alleged  accident  he, 
with  other  employees  of  the  Wilmington  Gas  Company,  was  en- 
gaged in  laying  a  gas  pipe  on  the  north  side  of  the  tracks  of  the 
defendant,  in  said  Second  street  near  Adams  street;  that  he  was 
at  and  immediately  before  the  accident  working  at  a  tool  box,  about 
four  feet  away  from  the  northerly  rail  of  the  defendant  company ; 
that  he  did  not  hear  the  approach  of  the  car  or  any  warning  of  its 
approach,  either  by  bell  or  otherwise;  and  that  he  was  negligently 
struck  by  a  car  of  the  defendant  company  moving  in  an  easterly 
direction. 

The  defendant  claims  that  its  servants  gave  timely  warning  by 
bell  of  the  approach  of  its  car  before  and  after  crossing  Adams 
street ;  that  the  car  was  moving  at  a  moderate  and  proper  rate  of 
speed;  that  its  servants  were  in  the  exercise  of  due  and  proper 
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caution;  and  that  the  injuries  complained  of  were  not  caused  by 
the  n^ligence  of  the  servants  of  the  company,  but  were  caused 
solely  by  the  negligence  of  the  plaintiff  in  coming  in  contact  with 
the  car  without  the  fault  or  neglig^ice  of  the  servants  of  the  com- 
pany, and  the  defendant  denies  any  and  all  liability  for  the  alleged 
injuries. 

W^t  Second  street  is  a  public  street  of  the  city  of  Wilmington. 
The  defendant  company  has  a  right  to  use  said  street  for  the 
operation  of  its  railway  thereon.  And  the  plaintiff  had  the  right 
to  use  the  said  street  for  the  ordinary  purposes  of  a  public  high- 
way, including  the  business  in  which  he  was  engaged,  exercised  in 
a  reasonably  careful  and  cautious  manner.  The  right  of  each 
must  be  exercised  with  due  r^ard  to  the  right  of  the  other,  and  the 
right  of  each  must  be  exercised  in  a  reasonable  and  careful  manner 
so  as  not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other.  Dungan  v.  Wil.  City  By.  Co.,  4  Pennewill  461,  68  Atl. 
868. 

The  defendant  company  of  necessity,  in  the  operation  of  its 
cars,  could  only  use  those  parts  of  the  street  covered  by  their  tracks 
within  fixed  limits,  and  for  such  purpose  it  had  a  right  to  use  the 
said  street  at  the  place  and  time  of  the  accident  in  common  with 
other  travelers  and  persons  who  saw  fit  to  use  it  in  any  lawful 
manner. 

There  can  be  no  recovery  in  this  case  unless  the  injury  to  the 
plaintiff  was  occasioned  by  the  n^ligence  of  the  defendant  com- 
pany. Negligence  is  the  failure  to  use  such  care  as  a  reasonable 
prudent  person  would  exercise  under  similar  circumstances. 

The  mere  fact  of  an  accident  by  which  an  injury  is  sustained, 
if  not  within  the  control  of  the  defendant,  does  not,  in  itself,  raise 
a  presumption  of  n^ligence.  Queen  Arme's  R.  R.  v.  Reed,  6 
Pennewill  281,  69  Atl.  860,  119  Am.  St  Rep.  301. 

The  burden  of  proving  negligence,  as  attributable  to  the  de- 
f^dant,  rests  always  upon  the  plaintiff.  N^ligence  on  the  part 
of  the  motorman,  if  shown  to  the  satisfaction  of  the  jury,  would 
be  the  n^ligence  of  the  defendant 

Your  inquiry  in  this  case,  under  the  evidence,  is  narrowed  to 
the  questions  whether  the  injuries  complained  of  were  caused  by 
the  n^ligence  of  the  servants  in  charge  of  the  car  of  the  defendant 
in  not  giving  due  and  proper  warning  of  the  approach  of  the  car 
by  bell  or  otherwise,  and  whether  the  servants  were  at  and  immedi- 


Digitized  by 


Googk 


80  Stbebt  Railway  Sbpobts.  [Vol.  8 

ately  before  the  accident  in  the  exercise  of  due  and  reasonable  cate 
and  caution. 

It  is  the  duty  of  the  motorman  in  the  management  of  his  car 
to  use  reasonable  diligence  to  prevent  accident  and  his  failure  to 
do  so  would  constitute  negligence.  The  degree  of  diligence  re* 
quired  depends  upon  the  particular  circimistances  of  each  case. 

The  motorman  of  the  car  and  the  plaintiff  each  had  the  right  to 
presume  that  the  other  would  act  as  a  reasonable  person  under  all 
the  circumstances,  until  the  contrary  appeared.  If  there  exists 
an  increase  of  danger  by  reason  of  the  particular  circumstances, 
an  increase  of  diligence  commensurate  with  the  danger  is  required 
of  both. 

If  the  injury  complained  of  was  occasioned  by  the  n^ligence 
of  the  plaintiff,  or  by  the  concurrent  negligence  of  both  the  plain- 
tiff and  the  servants  of  defendant,  in  that  case  the  plaintiff  would 
be  guilty  of  contributory  n^ligence  and  could  not  recover. 

A  pedestrian  who  is  in  close  proximity  to  the  tracks  of  a  street 
railway  company  upon  which  cars  are  running  is  bound  to  the 
exercise  of  a  reasonable  use  of  his  senses  to  discover  and  avoid 
approaching  cars,  and  if  he  fails  to  exercise  such  use  of  his  senses 
and  as  a  result  thereof  is  injured,  he  is  guilty  of  contributory  negli- 
gence, and  if  such  n^ligence  was  the  proximate  cause  of  his  in- 
jury, he  cannot  recover. 

If  the  plaintiff  moved  from  a  position  of  safety  to  a  position  of 
danger  near  or  upon  the  track  of  the  railway  on  which  the  de- 
fendant's car  was  running  so  suddenly  as  to  make  it  impossible 
for  defendant  to  stop  its  car  before  the  collision,  the  defendant 
cannot  be  held  liable  for  the  resulting  injury  to  plaintiff.  Heinel 
V.  People's  By.  Co.,  6  Pennewill  428,  67  Atl.  173. 

If  the  plaintiff  was  negligently  standing  near  the  defendant's 
track,  in  a  position  of  danger,  at  and  before  the  time  of  the  acci- 
dent, yet  if  the  motorman  saw,  or  by  the  reasonable  use  of  his 
senses  could  have  seen,  the  plaintiff  standing  in  a  dangerous  posi- 
tion, in  time  to  stop  the  car  and  avoid  the  accident,  it  was  his  duty 
to  do  so,  and  if  he  failed  to  do  so,  the  company  would  be  liable. 
Hemel  v.  Railway  Co.,  supra. 

If  the  jury  should  find  that  the  servants  of  the  defendant  were 
not  at  the  time  of  the  accident  in  the  exercise  of  reasonable  care 
and  caution,  and  that  by  reason  thereof  the  plaintiff  suddenly  and 
without  time  or  opportunity  for  reflection  placed  himself  in  a 
position  of  peril,  and  without  fault  or  negligence  on  his  part, 
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operating  at  the  time  of  the  accident^  he  would  be  entitled  to 
recover. 

If  the  jury  should  believe  from  the  evidence  that  the  servants 
of  the  defendant  approached  the  plaintiff  with  the  car  in  the 
exercise  of  due  care  and  caution,  and  after  reaching  the  place 
where  the  plaintiff  was  working,  or  after  a  part  of  the  car  had 
passed  him,  the  plaintiff  either  by  stooping  protruded  a  portion 
of  his  body  against  the  side  of  the  car  and  was  thus  struck  and 
pushed  or  pulled  down  by  the  car,  or  that  he  stepped  backward  or 
otherwise  moved  so  that  he  came  in  contact  with  the  side  of  the 
car  and  was  thus  pushed  down  and  injured,  the  defendant  would 
not  in  such  event  be  guilty  of  negligence  and  the  plaintiff  could  not 
recover  for  his  injuries  received  in  consequence  thereof. 

You  have  the  testimony  of  witnesses  who  say  that  they  did  hear 
a  warning  given  of  the  approach  of  the  car,  and  the  testimony  of 
witnesses  who  say  that  they  did  not  hear  a  warning  given. 

Positive  testimony  is  entitled  to  greater  weight  than  negative 
testimony,  especially  if  the  latter  should  be  unaccompanied  by 
facts  and  circumstances  showing  an  attentive  attitude  of  the  wit- 
nesses respecting  the  matter  to  which  they  testified.  Whether  the 
motorman  did  or  did  not  give  warning  of  the  approach  of  the  car, 
you  should  determine  from  a  preponderance  of  the  evidence,  under 
all  the  facts  and  circumstances  before  you  respecting  the  question. 

Where  the  testimony  is  conflicting,  it  is  the  duty  of  the  jury  to 
reconcile  it,  if  they  can ;  if  they  cannot,  they  should  give  credit 
to  the  testimony  of  those  witnesses  who  under  all  the  circumstances 
appear  to  them  to  be  most  entitled  to  credit,  taking  into  considera- 
tion the  opportunities  and  advantages  of  each  for  seeing,  observing 
and  knowing  th^  things  of  which  they  testify,  as  well  as  their 
apparent  fairness,  intelligence  and  any  other  element  which  may 
fairly  test  the  truthfulness  and  accuracy  of  each.  And  your  ver- 
dict should  be  for  that  party  in  whose  favor  is  the  preponderance 
or  greater  weight  of  the  testimony.  Beam  et  dl.  v.  Railway  Co., 
1  Boice  271,  280,  76  Atl.  629. 

If  you  should  find  for  the  plaintiff,  your  verdict  should  be  for 
such  sum  as  will  reasonably  compensate  him  for  his  injuries  re- 
sulting from  the  accident,  including  therein  his  pain  and  suffering 
in  the  past,  and  sudi  as  may  come  to  him  in  the  future  from  his 
injuries,  also  for  loss  of  wages,  expenses  for  medical  attendance 
and  other  necessary  expenses  in  seddng  to  cure  himself  or  treating 
Voi^  8—6 
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his  injuries,  and  reasonable  compensation  for  any  permanent  im- 
pairment of  ability  to  earn  a  living  in  the  future,  if  any  is  dis- 
closed by  the  evidence.     White  v.  Railway  Co.,  6  Pennewill  105, 
115,  63  Ati.  931. 
Verdict  for  plaintiff. 


City  of  Camden  v.  Public  Service  By.  Co. 
(New  Jersey  —  Supreme  Court.) 

1.  MmndPAL  Qbdinaivce  Rboulaung  Stbebt  BAn.wAT8;  £i«it»CKifBiiT  bt 

Mandaicub.  —  An  ordinance  passed  by  city  council  of  Camden,  July  26, 
1894,  granting  permission  to  a  street  railroad  company  to  lay  and  (^rate 
a  street  railroad  along  certain  streets  of  the  city,  which  was  accepted  by 
the  company,  and  which  contains  a  provision  that  "  all  cars  shall  stop  at 
street  crossings  dear  of  said  croesings  on  signal  to  let  off  and  take  on 
passengers,"  is  a  legislative  act  touching  a  public  duty;  and  the  public 
duty  thus  imposed  and  assumed  with  respect  to  the  operation  of  passenger 
cars  may  be  enforced  by  mandamus. 

2.  Same;   Constbuction  and  Afpucation.  —  The  ordinance  of  the  city  of 

Camden,  granting  permission  to  the  Camdoi  Horse  Railroad  Company  to 
lay  and  operate  a  street  railroad  along  certain  streets  of  the  <nty,  contains 
a  section  declaring  "  that  the  provisions  of  this  ordinance  shall  apply  to 
and  regulate  the  use  of  the  streets  above  mentioned  and  all  other  streets 
of  the  city  of  Camden  which  are  now  or  hereafter  may  be  used  by  the 
said  Camden  Horse  Railroad  Company."  Held,  that  a  regulation  as  to 
the  manner  in  which  the  company  shall  exercise  its  franchise,  contained  in 
section  6  of  the  ordinance,  applies  to  the  exercise  of  such  franchise  upon 
all  streets  now  within  the  limits  of  the  city. 
8.  Samb.  —  The  ordinance  of  the  city  of  Camden,  granting  permission  to  the 
Camden  Horse  Railroad  Company  to  lay  and  operate  a  street  railroad 
along  certain  streets  of  the  city,  contains  a  provision  that  **  all  cars  shall 
stop  at  street  crossings  clear  of  such  crossings  on  signal  to  let  off  and 
take  on  passengers."  Held,  that  such  provision  applies  to  the  operation, 
within  the  city  limits,  of  so-^salled  "club"  or  "special"  cars,  operated 
from  the  "  ferry  "  in  Camden  to  Moorestown  and  return,  and  intended  for 
the  accommodation  of  the  general  public. 
(Syllabus  by  the  Court) 

Application  for  rule  to  show  cause  why  a  writ  of  mandamus  should  not  israe. 

Reported  82  AtL  607. 

E.  0.  C.  Bleakley,  for  relator. 

E.  A.  Armstrong,  for  respondent. 
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Opinion  by  Trenchasd,  J. : 

The  city  of  Camden  has  a  rule  requiring  the  Public  Service 
Railway  Company  to  show  cause  why  a  writ  of  mandamtis  should 
not  issue,  commanding  the  company  to  stop  all  its  cars  operated 
over  and  through  the  streets  and  avenues  of  the  city  of  Camden, 
at  all  street  crossings  in  the  city,  to  let  off  and  take  on  passengers, 
and  conmianding  the  company  to  provide  transfers  over  its 
branches  in  the  limits  of  the  city  of  Camden,  without  extra  charge, 
and  to  accept  such  transfers  as  fares  on  all  its  cars  operated  over 
and  through  the  streets  and  avenues  of  the  city.  In  view  of  the 
decision  of  this  court  in  Newark  v.  North  Jersey  St.  By.  Co.,  73 
N.  J.  Law  265,  62  Atl.  1003,  the  relator  abandons  so  much  of  its 
ease  as  relates  to  transfers. 

It  is  admitted  that  the  Public  Service  Railway  Company  is 
operating  a  street  railroad  system  over  and  through  the  streets  of 
the  cily  of  Camden  by  virtue  of  the  franchises  given  by  the  city 
to  the  Camden  Horse  Railroad  Company.  It  is  also  admitted 
that  the  company  is  operating  "  special "  or  "  club  '*  cars  from 
Camden  to  Moorestown  and  return,  which  cars  run  over  and 
through  the  streets  of  the  city  of  Camden,  passing  many  of  the 
street  crossings  without  stopping  for  the  purpose  of  letting  off  and 
taking  on  passengers.  These  cars  make  only  tjiree  stops  within 
the  limits  of  the  city  of  Camden. 

The  relator  claims  that  the  right  to  compel  the  company  to  stop 
its  cars,  including  the  "special*'  or  "club**  cars,  at  all  street 
crossings  to  let  off  and  take  on  passengers  arises  from  an  ordinance 
passed  by  city  council  on  July  26,  1894,  which  ordinance  author- 
ized the  Camden  Horse  Railroad  Company  to  lay,  maintain  and 
operate  a  street  railroad  system  in  and  along  certain  streets  of  the 
city  of  Camdai,  and  provided,  in  section  5,  that 

"  aU  cars  shaU  stop  at  street  crossings  clear  of  said  crossings  on  signal  to  let 
off  and  take  on  passengers," 

and  which  ordinance  was  duly  accepted  by  the  Camden  Horse 
Railroad  Company, 

The  question  to  be  determined  is  whether  such  ordinance  is  a 
legislative  act  touching  a  public  duty,  to  which  acceptance  by  the 
street  railway  company  lent  the  added  force  of  a  contract,  or 
whether  the  rights  it  created  were  essentially  private,  and  the 
eJBcacy  of  the  ordinance  was  derived  wholly  from  the  assent  of  the 
railway  company  thereto.     If  the  former,  then,  under  the  decisions 
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in  Rutherford  v.  Hvdson  River  Traction  Company,  73  N.  J.  Law 
227,  63  Atl.  84,  and  PleasaniviUe  v.  Atlantic  City  Traction  Co., 
75  N.  J.  Law  279,  68  Atl.  60,  it  may  be  enforced  by  maiidamus. 
If  the  latter,  then,  under  the  decision  in  Newark  v.  North  Jersey 
St.  Ry.  Co.,  73  N.  J.  Law  265,  62  Atl.  1003,  the  city  cannot 
enforce  the  ordinance  by  mandamus. 

It  will  be  observed  that  the  duty  to  stop  at  street  crossings  to 
receive  and  discharge  passengers  differs  from  the  duty  to  give 
transfers.  It  is  not  essential  to  the  operation  of  a  street  railway 
and  the  use  of  its  franchise  that  it  issue  transfers.  It  only  issues 
them  when  it  has  agreed  to  so  do  by  accepting  an  ordinance  requir- 
ing their  issue.  Its  liability  under  such  an  ordinance  is,  therefore, 
purely  contractual,  and  the  rights  arising  therefrom  are  of  a 
private  nature.  Newark  v.  North  Jersey  8t.  Ry.  Co.,  73  N.  J. 
Law  265,  62  Atl.  1003.  But  the  duty  of  stopping  cars  to  let  off 
and  take  on  passengers  is  a  duty  arising  from  the  charter  of  the 
street  railway  company.  It  cannot  operate  its  line  and  comply 
with  its  charter,  unless  it  stops  its  cars.  The  ordinance  in  ques- 
tion was  therefore  merely  a  r^ulation  of  the  manner  in  which  the 
company  should  exercise  its  franchise.  The  company  could  not 
have  constructed  or  operated  its  street  railway  system,  as  author- 
ized by  the  ordinance,  without  obtaining  the  consent  of  the  city 
council.  Act  of  March  9, 1893  (P.  L.  p.  144).  We  are,  therefore, 
of  opinion  that  the  provision  of  the  ordinance  in  question  was  a 
l^slative  act  touching  a  public  duty,  to  which  acceptance  by  the 
street  railway  company  lent  the  added  force  of  a  contract;  and 
hence  it  may  be  enforced  by  mandamus.  Rutherford  v.  Hudson 
River  Traction  Co.,  73  N.  J.  Law  227,  63  Atl.  84;  PleasantvUle 
V.  Atlantic  City  Traction  Co.,  75  N.  J.  Law  279,  68  Atl.  60; 
Bridgeton  v.  Traction  Co.,  62  N.  J.  Law  592,  43  Atl.  415,  45 
L.  R.  A.  837 ;  Wilbur  v.  Trenton  Passenger  Ry.  Co.,  57  N.  J.  Law 
212,  31  Atl.  238. 

The  contention  of  the  respondent  that  it  is  not  required  to  stop 
its  cars  east  of  Cooper  river,  because  when  the  ordinance  was 
passed  the  territory  east  of  C!ooper  river  was  not  within  the  limits 
of  the  city  of  Camden,  is  without  merit.  Section  10  of  the  ordi- 
nance provides 

''that  the  provisions  of  this  ordinance  shall  apply  to  and  regulate  the  use  of 
the  streets  above  mentioned  and  all  other  streets  of  the  city  of  Camden  which 
are  now  or  hereafter  may  be  used  by  the  said  Oamden  Horse  Raflroad  Oom- 
pany.** 
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The  regulation  as  to  the  maimer  in  which  the  company  shall 
exercise  its  franchise,  contained  in  section  5,  must  therefore  be 
held  to  apply  to  the  exercise  of  such  franchise  upon  all  streets  now 
within  the  limits  of  the  city  of  Camden. 

Nor  is  there  any  merit  in  the  contention  that  the  ordinance  does 
not  apply  to  the  operation  within  the  city  limits  of  "  club  "  or 
"  special  "  cars,  operated  from  the  "  ferry  "  in  Camden  to  Moores- 
town  and  return.  These  special  or  club  cars  are  intended  for  the 
accommodation  of  the  general  public  If,  in  their  operation,  the 
company  may  lawfully  ignore  the  obligations  imposed  by  the  ordi- 
nance and  assumed  by  the  company,  it  can  and  probably  will  in- 
crease the  number  of  its  special  cars  to  and  from  this  and  other 
points  as  future  demands  of  suburban  passenger  traffic  may,  to  the 
company,  seem  to  require.  In  this  maimer,  the  rights  of  the 
traveling  public  of  the  city  of  Camden  would  be  disregarded, 
although  the  company  was  given  and  accepted  a  franchise  to 
operate  within  the  city  upon  the  express  condition  that  it  st(^  all 
cars  at  street  crossings  to  let  off  and  take  on  passengers.  Since 
thia  matter  is  of  public  importance,  and  all  the  facts  in  the  case 
are  before  us,  it  is  proper  that  the  writ  should  be  peremptory  in 
form. 

A  writ  of  peremptory  mandamus  will  be  awarded  in  conformity 
with  the  terms  of  the  rule  to  show  cause  and  the  views  herein 
expressed,  with  costs. 


City  of  Camden  v.  Public  Service  Ry.  Co. 
(New  Jeney  —  Supreme  Court.) 

1.  IfUHICIPiX  OSDINAlfCE;  POWEB  OF  CiTT  TO  REGULATE  STOFPIKO  OF  CABa  — 

The  ordinance,  l^  virtue  of  which  the  Public  Service  Railway  Company 
has  the  right  to  operate  its  street  railway  in  certain  streets  of  the  city  of 
Camden,  contains  a  provision  that  "  all  cars  shall  stop  at  street  crossings 
clear  of  said  crossings  on  signal  to  let  off  and  take  on  passengers."  The 
city  charter  of  Camden  authorizes  the  city  council  to  pass  ordinances  to 
regulate  the  streets  of  the  cily,  and  to  prescribe  the  manner  in  which 
corporations  or  persons  shall  exercise  any  privilege  granted  to  them  in  the 
use  of  any  street.  Held,  that  city  council  had  power  to  enact  an  ordinance 
compelling  the  railway  company  to  stop  each  railway  car  operated  by  it 
on  the  near  side  of  each  and  every  street  crossing,  as  such  car  approaches 
nidi  crossing,  to  take  on  or  let  off  passengers. 
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2.  Same;  EviDKifCE  of  Vioiahon  or  Obdinahce.  —  Evidence  given  hj  wit- 

nesses that,  acting  under  orders  from  the  police  department  of  the  city  of 
Camden,  they  waited  for  a  street  railway  passenger  car  on  the  near  side 
of  a  street  crossing,  and  that  they  desired  to  board  the  car  as  passengers, 
and  that  the  motorman  refused  to  stop  on  signal,  taken  in  connection 
with  the  admission  of  the  counsel  for  the  defendant  at  the  trial  that  the 
cars  were  in  fact  operated  without  stopping  at  the  crossing  in  question, 
justified  a  finding  of  a  violation  of  an  ordinance  providing  that  such  cars 
shall  be  stopped  on  the  near  side  of  such  street  crossings,  as  such  cars 
approach  such  crossings,  to  take  on  or  let  off  passengers. 

3.  Same;  Ck>N8TBUCTiON  of  Qbdinancb.  —  The  ordinance,  by  virtue  of  which 

the  ^blic  Service  Railway  Company  has  the  right  to  operate  its  street 
railway  in  certain  streets  in  the  city  of  Camden,  contains  a  provision  that 
''all  cars  shall  stop  at  street  crossings  clear  of  said  crossings  on  signal 
to  let  off  and  take  on  passengers."  A  later  ordinance,  which  was  within 
the  charter  powers  of  the  city,  provided  that  it  should  be  the  duty  of  all 
corporations  operating  under  ordinance  a  street  railroad  in  the  streets  to 
stop  each  railway  car  so  operated  on  the  near  side  of  each  and  every 
street  crossing,  to  take  on  and  let  off  passengers.  Held,  that  the  latter 
ordinance  applies  to  the  operation,  within  the  city  limits,  of  so-called 
**  special "  cars  intended  for  the  accommodation  of  the  general  public,  and 
operated  from  the  "  ferry  '*  in  Camden  to  Moorestown  and  return. 

4.  Same  ;  Conviction  fob  Violation  of  Obdinance.  —  Where  an  ordinance  of  a 

city  declares  that  any  corporation  or  officer,  agent,  servant,  or  employee  of 
any  corporation  operating  a  street  railroad  in  the  city,  who  shall  refuse  to 
stop  any  railway  car  so  operated  in  the  city  streets  at  the  near  side  of  any 
street  crossing,  on  approaching  the  same,  for  the  purpose  of  taking  on  or 
letting  off  passengers,  shall,  upon  conviction,  be  liable  to  a  fine,  a  ccmvic- 
tion  of  a  motorman  was  justified  by  evidence  that  he  was  in  the  employ 
of  the  company  that  was  operating  under  ordinance  a  street  railway  car 
in  the  city  streets,  and  as  such  motorman,  while  driving  such  car,  refused 
to  stop  at  a  street  crossing  to  take  on  passengers,  as  required  by  the 
ordinance. 

(Syllabus  by  the  Court.) 

Cebtiobari  by  defendant  upon  conviction  of  violation  of  municipal  ordinance. 
Reported  82  Atl.  609. 

E.  A.  Armstrong,  for  prosecutor. 
E.  G.  C.  Bleakley,  for  defendant 

Opinion  by  Tbenchabd,  J. : 

These  two  cases  have  been  argued  together.  The  writs  bring 
up  for  review  two  convictions  before  the  recorder  of  the  city  of 
Camden  of  the  violations  of  an  ordinance  of  that  city,  passed  May 
26,  1910,  which  provides  as  follows: 
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'*  Section  1.  It  Bhall  be  the  duty  of  all  corporations  or  persons  now  or  here- 
after operating  a  street  railroad  or  railroads  under  an  ordinance  or  ordinances 
of  said  city  in,  along  or  over  any  or  all  of  the  streets  or  highways  of  the  city 
of  Camden,  to  stop  each  railway  car,  so  operated,  on  the  near  side  of  each  and 
every  street  crossing,  as  such  car  approaches  such  crossing,  to  take  on  or  let 
off  passengers. 

**  Sec  2.  That  any  corporation  or  officer,  agent,  servant  or  employee  of  any 
corporation  or  of  any  other  person  so  operating  any  such  railroad  or  railroads 
in  said  city,  who  shall  neglect  or  refuse  to  stop  any  railway  car  so  operated, 
in,  along,  or  over  any  of  the  streets  of  the  city  of  Camden  at  the  near  side  of 
any  street  crossing  or  crossings,  upon  approaching  the  same,  lor  the  purpose  of 
taking  on  or  letting  off  a  passenger  or  passengers,  shall  upon  conviction  of  such 
offense  before  the  recorder  of  the  city  of  Camden  be  liable  to  a  fine  of  ten  dollars 
and  the  costs  of  prosecution  for  each  offense." 

The  recorder  impoeed  a  fine  in  each  case ;  one  against  the  Public 
Service  Kailwaj  Company  and  the  other  against  a  motorman  in 
the  employ  of  that  company,  Samuel  W.  Barrett,  who  are  the 
prosecutors.  The  reasons  urged  why  the  convictions  should  be 
set  aside  will  be  considered  in  the  order  argued. 

First  The  contention  that  the  city  had  no  power  to  pass  the 
ordinance  alleged  to  have  been  violated  is  witiiout  merit.  The 
ordinance  of  the  city  of  Camden,  passed  July  26,  1894,  by  virtue 
of  which  the  railway  company  has  the  right  to  operate  its  street 
railway  in  the  city  streets  contains  a  provision  that 

**  all  cars  shall  stop  at  street  crossings  dear  of  said  crossings  on  signal  to  let 
off  and  take  on  passengers." 

The  charter  of  the  city  of  Camden  authorizes  the  city  council  to 
pass  ordinances  to  regulate  the  streets  of  the  city,  and  to  prescribe 
the  manner  in  which  corporations  or  persons  shall  exercise  any 
privil^e  granted  to  them  in  the  use  of  any  street.  P.  L.  1871,  p. 
210,  §  30,  subsec.  7.  The  city,  having  such  authority  under  its 
charter,  had  the  power  to  enact  the  ordinance  in  question  to  compel 
the  street  railroad  company  to  stop  each  railway  car  operated  by  it 
in  the  city  streets  on  the  near  side  of  each  and  every  street  crossing 
as  such  car  approaches  such  crossing,  to  take  on  or  let  off  passen- 
gers. Cape  May  R.  R.  Co.  v.  Cape  May,  59  N.  J.  Law  404,  36 
Atl.  678,  36  L.  R  A.  657.  In  that  case  it  was  held  by  this  court 
that  a  similar  ordinance  enacted  pursuant  to  similar  charter 
powers  was  not  unreasonable  in  its  purpose  or  effect.  Therein, 
in  the  course  of  the  opinion,  Mr.  Justice  Lippincott  said : 

"  Begolations  may  be  made  requiring  street  railway  cars  to  stop  at  desig- 
nated places,  in  order  to  acoommodaie  fxuaengera  and  prevent  unnecessary 
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obetnictioa  to  public  travel  as  well  aa  to  avoid  danger  of  accident  to  othetM  in 
the  ordinary  use  of  the  streets  and  other  public  places.  (Citing  case.  Street 
railways  are  a  great  public  convenience,  and  they  are  to  be  properly  protected 
in  the  exercise  of  their  franchise;  but  they  are  not  entitled  to  a  numopoly  of 
the  street,  nor  even  to  the  exclusive  use  of  that  part  covered  by  their  tracks. 
They  must  exercise  their  rights  in  harmony  with  the  rights  of  the  traveling 
public." 

Secondly.  The  contention  that  the  persons  who  signaled  the  car 
to  stop  were  not  bona  fide  passengers,  and  hence  that  the  convictions 
were  not  justified,  we  deem  to  be  not  well  foundedi  The  evidence 
shows  that  these  persons  were  acting  under  orders  from  the  police 
department;  that  they  waited  for  the  cars  on  the  near  side  of  the 
street  crossing,  and  desired  to  board  them  as  passengers,  and  that 
the  motorman  refused  to  stop  on  signal.  This  evidence,  taken  in 
connection  with  the  admission  of  the  counsel  for  the  defendants 
at  the  trial  that  the  cars  were  in  fact  operated  without  stopping  at 
the  crossing  in  question,  clearly  justified  the  finding  that  the  ordi- 
nance in  question  was  violated. 

Thirdly.  Nor  is  there  any  merit  in  the  contention  that  the  cars 
in  question  were  engaged  in  a  special  service,  and  hence  could  not 
lawfully  be  required  to  stop  at  street  crossings  within  the  city. 
The  testimony  shows  that,  although  the  cars  in  question  were 
called  "  special  ^'  cars,  and  were  operated  from  the  "  ferry  '*  in 
Camden  to  Moorestown  and  return,  yet  they  were  intended  for  the 
accommodation  of  the  general  public.  Since  the  traveling  public 
was  entitled  to  avail  itself  of  these  cars,  they  are  subject  to  rea- 
sonable regulations  as  to  the  manner  of  operation.  As  we  had 
occasion  to  point  out,  in  Camden  v.  Public  Service  Railway  Comr 
pany,  82  Atl.  607,  decided  at  this  present  term,  if,  in  operating 
these  cars,  the  company  may  disregard  the  rights  of  the  public 
traveling  in  Camden,  there  would  seem  to  be  no  limit  to  the  extent 
to  which  the  traveling  public  of  the  city  of  Camden  may  be  de- 
prived of  like  rights,  although  the  company  was  given  and  accepted 
a  franchise  to  operate  within  the  city  upon  the  express  condition 
that  it  stop  all  cars  at  street  crossings,  dear  of  the  crossing,  on 
signal,  to  let  off  and  take  on  passengers. 

Fourthly.  The  prosecutor  Barrett  alleges  as  an  additional  rea- 
son for  reversal  that  he 

''was  not  engaged  in  operating  the  cars  in  question,  and  was  not  a  person 
embraced  by  or  covered  under  the  provisions  of  said  ordinance.'* 
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But  there  is  no  foundation  in  fact  nor  in  law  for  such  objection. 
Section  2  of  the  ordinance  provides  that  any  corporation  or  officer, 
agent,  servant  or  employee  of  any  corporation  operating  under 
ordinance  a  street  railroad  in  the  city  streets,  who  shall  n^lect  or 
refuse  to  stop  any  railway  car,  as  required  by  section  1  of  the  ordi- 
nance, shall  upon  conviction  be  liable  to  a  fine.  The  evidence 
shows  that  Barrett  was  the  motorman  employed  by  the  Public 
Service  Railway  Company  on  the  car  in  question,  and,  as  such 
motorman,  refused  to  stop  the  car  at  the  street  crossing  to  take  on 
passengers,  as  required  by  the  ordinance. 

Both  convictions  will  be  affirmed,  with  costs. 


Miller  v.  The  Buffalo  and  Lake  Erie  Traction  Company. 
(New  York  —  AppeUate  DiTision,  Fonrth  Departmeiit.) 

BSABrSND  COIUSION  BbTWBBH  TbOUXT  CaB  AlID  VSHIOLB;  NbGLIGSNCE;  06lf- 

TBiBUTOBT  Nbquoencb;  Whsit  QUESTION  FOB  JuBT.  —  Addon  against  a 
railroad  company  to  recover  for  personal  injuries.  The  plaintiff,  while 
driring  a  wagon  at  night,  on  leaving  a  city  and  reaching  a  macadam  road 
which  was  in  had  condition,  drove  with  his  wagon  wheels  between  the 
tracks  of  the  defendant's  trolly  line,  that  portion  being  paved  with  brick. 
Ha  testified  that  he  locd^ed  back  every  minute  or  two  and  could  have  seen 
a  car  for  nearly  half  a  mile,  but  did  not  discover  one.  Hie  defendant's 
car,  without  sounding  a  bell  or  giving  other  warning,  ran  into  the  plain^ 
tiff's  wagon  from  behind  at  such  speed  as  to  kill  the  horse  and  injure  the 
plaintiff,  the  motorman  being  unable  to  stop  the  car  until  it  had  pro- 
ceeded over  100  feet  beyond  the  point  of  collision. 

Held,  that  the  negligence  of  the  defendant  and  the  contributory  negli- 
gence of  the  plaintiff  were  questions  for  the  jury,  and  that  a  judgment  for 
tiie  plaintiff  should  be  affirmed. 

A  person  driving  upon  a  street  car  track  who  was  struck  by  a  car  com- 
ing from  behind  at  an  excessive  rate  of  speed  and  without  warning,  cannot 

IHitjr  to  Xiook  Ba«k  for  AppvoaoUac  Oan  Wkan  DtItIbs  AIobc 
Street  Railw»7  TrAoks. — The  question  whether  the  driver  of  a  vehide  is 
guilty  (^  contributory  negligence  in  failing  to  look  back  for  approaching  cars 
while  driving  along  the  trades  of  a  street  railway  company  is  discussed  in  a 
note  to  Wilson  v.  St.  Louis  Transit  Co.,  7  St.  Ry.  Kep.  1.  It  was  there  stated: 
"A  driver  is  not  necessarily  guilty  of  negligence  in  driving  along  the  tracks  of 
a  street  railway  company,  but  when  driving  in  the  same  direction  as  cars  pro- 
ceed be  should  use  reasonable  care  to  ascertain  the  approach  of  cars.  He  is 
not,  however,  required  to  be  constantly  on  the  lookout  for  cars  in  the  rear.** 
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be  held  guilty  of  contributory  negligence  m  a  matter  of  law  beoauBe  he 
did  not  look  back  oftener  than  once  in  every  two  or  three  minutes. 

It  is  immaterial  that  the  defendant's  motorman  claimed  to  have  sounded 
the  gong  immediately  before  the  collision,  as  such  warning  was  not  timely 
and  gave  no  chance  for  the  plaintiff  to  leave  the  track. 

Ddsndaitt  appeals  from  judgment  for  plaintiff.    Beported  IH  N.  Y.  Supp. 

380. 

Charles  F.  Blair,  for  appellant 

Nelson  J.  Palmer,  for  respondent 

Opinion  by  Kbuse^  J.: 

The  plaintiff  was  driving  a  horse  and  wagon  on  Central  avenue 
in  the  city  of  Dunkirk.  A  car  came  from  behind  and  a  collision 
occurred,  without  fault  upon  the  part  of  the  plaintiff,  as  he  claims, 
and  through  the  carelessness  of  the  defendant's  motorman. 

The  collision  occurred  on  the  night  of  November  25,  1910,  at 
about  ten  o'clock.  The  plaintiff  was  a  junk  peddler.  He  had 
several  bags  of  junk  in  his  wagon.  He  had  one  horse  and  was 
sitting  in  the  front  of  the  wagon  driving.  He  drove  on  the  side 
of  the  street,  between  the  track  and  the  curb,  until  he  came  to 
where  the  macadam  was  in  bad  condition,  which  was  not  until 
after  he  had  reached  the  Dunkirk  city  line.  The  street  between 
the  curb  and  the  railroad  tracks  was  muddy,  stony  and  rutty,  so 
he  drove  with  his  right  wheels  between  the  two  rails  of  the  track, 
where  it  was  paved  with  brick.  While  it  was  at  night,  there  were 
electric  lights  along  Central  avenue,  and  streets  intersected  the 
avenue.  His  horse  was  jogging  along,  as  he  says,  about  five  or 
six  miles  an  hour.  As  he  was  driving  along  he  claims  that  he 
looked  back  every  minute  or  two.  A  car  could  be  seen  for  nearly 
a  half  a  mile,  but  he  did  not  discover  the  car.  The  car  was 
lighted,  but  it  is  not  very  clear  just  how  much.  No  bell  was  rung 
or  other  warning  given,  and  the  motorman  did  not  discover  the 
plaintiff  and  his  rig  upon  the  track  in  time  to  avoid  the  collision. 

The  car  was  going  at  the  rate  of  fifteen  or  twenty  miles  an 
hour,  as  one  of  the  witnesses  says,  and  others  say  it  was  going  but 
eight  to  ten  miles  an  hour.  How  fast  it  was  going  in  the  open 
country,  beyond  the  city  line,  may  to  some  extent  be  inferred,  if 
the  plaintiff  is  truthful  in  stating  that  he  looked  around  as  often 
as  every  minute  or  two,  and  did  not  see  the  car,  which  could  be 
seen  for  a  half  a  mile.     However,  when  the  car  struck  the  plaintiff 
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it  was  going  enough  faster  than  he  was  driving  to  break  the  wagon, 
kiU  the  horse,  hurt  the  plaintiff  and  go  some  distance  beyond  the 
point  of  the  collision,  one  of  the  witnesses  says  100  to  ISO  feet, 
before  it  was  stopped. 

There  does  not  seem  to  be  much  doubt  about  the  carelessness  of 
the  motorman,  at  least  the  jury  was  warranted  in  so  finding.  It 
is,  however,  contended  that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  It  would  seem  that  that  question 
was  also  one  for  the  jury.  But  it  is  said  that  this  court  has  decided 
otherwise  upon  similar  facts  in  the  case  of  Oeleta  v.  Buffalo  & 
Niagara  Falls  Railway,  2  St  By.  Bep.  783,  88  App.  Div.  872; 
affd.,  181  N.  T.  524.  There  Uie  injured  plaintiff  was  driving 
along  a  highway  in  the  open  country,  between  Buffalo  and  Tona- 
wanda.  The  road  was  in  good  condition  between  the  curb  and 
the  track,  and  there  was  no  necessity  for  his  driving  upon  the 
track.  It  was  dark;  there  were  no  street  lights;  it  was  snowing; 
the  track  was  slippery,  and  perhaps  he  should  have  anticipated 
that  the  motorman  might  not  be  able  to  see  him  in  time  to  avoid  a 
collision.  He  looked  around  only  once  in  two  minutes.  In  that  re- 
spect the  case  seems  to  be  like  this.  But  I  am  not  aware  that  it  has 
ever  been  held  that  a  person  driving  upon  a  street  car  track  in  a 
city  is  guilty  of  contributory  n^ligence  as  a  matter  of  law  if  he 
does  not  happen  to  look  back  for  an  approaching  car  oftener  than 
once  in  every  two  minutes  and  is  struck  by  a  car  going  at  an 
excessive  rate  of  speed,  without  giving  him  any  previous  warning 
at  all.  It  is  expected  that  a  motorman  will  have  his  car  under 
control  at  street  intersections,  and  even  in  the  block  go  at  a  rea- 
sonably safe  rate  of  speed,  and  give  timely  warning  to  persons  who 
may  happen  to  be  on  the  track  ahead  of  him.  A  person  so  driving 
upon  the  track  has  a  right  to  rely,  at  least  to  some  extent,  that 
ordinarily  a  motorman  does  not  run  him  down  without  giving  him 
some  warning.  Of  course,  if  the  person  so  driving  upon  the 
track  is  himself  careless,  he  is  precluded  from  recovering  for  his 
injuries,  even  in  such  a  case,  if  his  carelessness  contributes  to  the 
result 

It  should  be  stated  in  this  connection  that  the  motorman  claims 
that  as  soon  as  he  discovered  the  plaintiff  he  put  on  the  brakes  and 
sounded  the  gong,  and  that  is  all  he  had  time  to  do  before  the 
collision.  But  unless  the  warning  was  given  in  time  it,  of  course, 
would  do  no  good ;  and  it  is  very  evident  that  it  was  not,  because 
it  could  hardly  be  expected,  even  if  the  plaintiff  had  heard  it,  that 
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he  could  get  off  the  track  in  time  to  avoid  the  coUiBion  if  the  motor^ 
man,  knowing  that  a  collision  was  imminent,  could  not  stop  his 
car  in  time. 

I  think  the  judgment  and  order  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Sytxumse,  Lake  Shore  and  Northern  Railroad  Company  v. 
Carrier  et  al. 

(New  York — Appellate  Division,  Fourth  Department.) 

OonsntucnoN  of  Linb  to  Cabbt  High  Tension  Cubbbnt;  When  Such  Lm 
Not  Extension  of  Railboad;  Consent  of  Pubuc  Service  Oommission- 
EBS;  Eminent  Doicain;  C6nimbmnation  of  L^nds  Nbcbssabt  to  Opera- 
tion OF  Railboad.  —  If  the  plan  of  an  eleetrio  railroa4  already  in 
operati<»i  to  erect  poles  outside  of  its  right  of  way  for  the  purpose  of 
carrying  high  tension  wires  around  a  village  so  as  to  avoid  danger  to  the 
inhabitants  be  regarded  as  an  extension  of  the  railroad,  the  permission 
and  approval  of  the  Public  Service  Commissioners  is  essential  and  the 
map  thereof  must  be  filed  with  the  Secretary  of  State. 

But  the  construction  of  such  line  bearing  the  high  tension  current  in 
such  manner  as  to  avoid  danger  to  the  inhabitants  of  a  village  may  be 
regarded,  not  as  an  extension  to,  but  as  an  addition,  accommodation  or 
facility  for  the  railroad  necessary  to  its  operation  within  the  meaning  of 
the  Railroad  Law,  and  it  may  condemn  lands  for  such  purposes. 

On  condemnation  for  the  purposes  aforesaid  it  cannot  be  urged  that  the 
railroad  should  as  a  condition  precedent  have  obtained  permission  of  the 
local  authorities  to  lead  the  electric  wires  across  highways,  where  the 
lands  sought  to  be  condemned  do  not  adjoin  the  higirways  at  any  point  and 
the  plaintiff  is  the  owner  in  fee  of  so  much  of  the  highway  as  it  sedu  to 
occupy  with  its  line. 

It  seetM,  that  if  such  railroad  intends  in  the  future  unlawfully  to  use 
its  line  to  supply  electricity  to  others,  it  may  be  restrained  from  so  doing 
if  a  proper  case  be  presented. 

Dbvendants  appeal  from  order  confirming  report  of  commissioners  appointed 
in  condemnation  proceedings.    Reported  134  N.  T.  Supp.  791. 

Louis  L.  Waters  [King,  Waters  &  Page'\y  for  appellants. 

WUliam  Nottingham,  for  respondent 

EmiBent  Bomalii.  —  The  condemnation  of  lands  for  purposes  of  a  street 
railway  company  is  discussed  in  Nellis  on  Street  Railways  (2d  Ed.),  gg  92-100. 
See  also  American  Electrical  Oases,  vol.  6,  p.  166. 
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Opinion  by  Robson,  J. : 

Plaintiff  seeks  in  this  proceeding  to  acquire  for  the  purpose  of 
constructing  and  maintaining  thereon  a  double  line  of  poles  sup- 
porting wires  and  appurtenances  for  the  ovephead  transmission  of 
dectric  current  at  a  high  tension  certain  lands  of  which^  it  alleged 
in  its  petition^  the  defendants  were  the  owners.  It  is  a  street 
surface  railway  corporation,  owning  and  operating  an  interurban 
railroad,  built  on  private  right  of  way  the  whole  distance,  except 
in  villages  and  cities,  where  portions  of  the  streets  are  used.  The 
road  is  operated  by  electricity,  and  extends  from  the  city  of  Syra- 
cuse to  and  through  the  village  of  Phoenix.  The  premises  sought 
to  be  acquired  in  this  proceeding  are  not,  nor  are  they  sought  to 
be  used  as  a  part  of  its  way  for  trackage  or  construction  other  than 
the  transmission  line.  The  course  of  this  transmission  line 
diverges  from  the  line  of  plaintiff's  roadbed  for  its  tracks  at  a 
point  some  distance  south  of  the  premises  in  question  and  does 
not  again  coincide  with  it  until  a  point  a  considerable  distance 
north  thereof  is  reached.  The  purpose  of  this  divergence  is  to 
avoid  carrying  the  high  tension  wires  through  the  village  of 
Phcenix,  as  would  be  necessary  if  they  followed  the  trackage  loca- 
tion at  this  part  of  the  route.  Plaintiff  by  agreement  with  the 
several  owners  thereof  acquired  the  other  lands  necessary  for  this 
transmission  line,  but  was  unable  to  agree  with  the  owners  of  the 
strip  in  question  for  its  purchase  and  these  proceedings  for  con- 
demnation were  instituted. 

Plaintiff's  certificate  of  incorporation  was  duly  filed  and  re- 
corded in  September,  1905,  and  states  that  it  is  to  form  a  cor- 
poration for  the  purpose  of  building,  maintaining  and  operating 
a  railroad  and  for  the  purpose  of  maintaining  and  operating  a 
railroad  already  built.  The  kind  of  road  to  be  built  is,  as  stated, 
a  street  surface  railroad  to  be  operated  by  horse  power,  cable  or 
electricity,  and  is  to  be  built,  maintained  and  operated  from 
Syracuse  to  Baldwinsville  in  the  county  of  Onondaga,  which 
places  will  be  its  termini.  Prior  to  plaintiff's  incorporation,  a 
corporation,  named  Onondaga  Lake  Railroad  Company,  had  built 
a  part  of  this  line  from  Syracuse  northerly  to  Long  Branch  on 
Onondaga  lake  and  had  obtained  from  the  Board  of  Railroad  Com- 
missioners in  November,  1896,  a  certificate  of  public  convenience 
and  necessity  under  section  59  of  the  Railroad  Law  as  it  was  at 
that  date.  Gen.  Laws,  chap.  39  (Laws  of  1890,  chap.  565),  §  59, 
added  by  Laws  of  1892,  chap.  676,  and  lamd.  by  Laws  of  1895, 


Digitized  by 


Googk 


94  Street  Railway  Eepobts.  [Vol.  8 

chap.  545.  Afterwards  this  line  was  duly  extended  to  Baldwins- 
yille;  and  the  name  of  the  corporation  was  changed  to  Syracuse, 
Lakeside  and  Baldwinsville  Eailway  in  1898.  The  property  and 
franchises  of  the  last-named  corporation  were  sold  upon  mortgage 
foreclosure  and  the  same  were  transferred  by  the  purchaser  at 
such  sale  to  plaintiff,  which  had  been  organized  for  the  purpose  of 
taking  over  the  property.  Thereafter  in  June,  1906,  plaintiff 
executed  and  caused  to  be  filed  and  recorded  a  certificate  of  ex- 
tension pursuant  to  section  90  of  the  Kailroad  Law  (as  amd.  by 
Laws  of  1895,  chap.  933)  and  pursuant  to  section  6  of  that  law 
(as  amd.  by  Laws  of  1892,  chap.  676)  made  and  filed  a  map  and 
profile  of  such  extension.  Neither  the  certificate  of  extension  nor 
the  map  and  profile  thereof  contained  any  description  of,  or  direct 
reference  to,  the  location  of  this  transmission  line,  nor  was  any 
notice  of  the  proposed  extension  of  the  railroad  then  given  to  the 
owners  of  the  premises  in  question.  The  construction  of  the  road- 
bed and  tracks,  as  extended,  had  apparently  proceeded  to  practical 
completion  before  plaintiff  made  and  filed  in  the  oflSce  of  the  clerk 
of  the  county  of  Onondaga  the  map  and  profile  of  the  proposed 
transmission  line,  which  was  done  October  29,  1908.  This  map 
and  profile  were  never  at  any  time  filed  in  the  oflSce  of  the  Secre- 
tary of  State.  This,  among  others  hereinafter  referred  to,  was  a 
necessary  step,  provided  the  transmission  line  is  to  be  regarded  as 
itself  an  extension  of  the  railroad.  Notice  of  filing  and  that  the 
route  designated  thereby  passed  over  premises  occupied  by  them 
was  thweaf ter  served  on  the  defendant  owners.  Nothing  was  done 
by  them  to  secure  a  change  of  the  route  proposed. 

That  plaintiff's  proceedings  for  the  extension  of  its  line  of 
tracks  and  right  of  way  therefor  from  Baldwinsville  to  and 
through  the  village  of  Phoenix  were  r^ular  in  form  and  sufficient 
for  that  purpose  I  do  not  understand  to  be  now  questioned  by 
appellants.  It  required  no  certificate  of  public  convenience  and 
necessity  from  the  Board  of  Railroad  Commissioners  to  enable  it 
to  take  over  and  operate  the  railroad  constructed  and  formerly 
operated  by  the  Syracuse,  Lakeside  and  Baldwinsville  Railway, 
title  to  which  it  had  acquired  as  transferee  of  the  purchaser  at 
the  foreclosure  sale.  People  ex  rel.  Third  Ave.  R.  Co.  v.  Public 
Service  Commission,  203  N.  Y.  299.  At  the  time  it  took  the  pro- 
ceedings to  extend  its  road  from  Baldwinsville  the  Public  Service 
CJommissions  Law  had  not  been  passed  and  the  consent  of  the  Board 
of  Railroad  Commissioners  to  such  extension  was  not  required; 
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for  the  proposed  extension  was  not  to  "  be  practically  parallel 
with  a  street  surface  railroad  already  constructed  and  in  ope- 
ration; "  in  which  case  only  did  the  statute  then  in  force  (Rail- 
road LaWy  §  59a^  added  by  Laws  of  1898,  chap.  643,  and  amd. 
by  Laws  of  1902,  chap.  226)  require  that  such  consent  be  first 
obtained.  New  York  Central  <6  Hudson  River  Railroad  Co.  v. 
Auburn  Interurban  Electric  Railroad  Co.,  178  IST.  Y.  75.  But 
if  the  transmission  line  is  to  be  regarded  as  an  extension  of  the 
railroad,  then,  since  the  proceedings  therein  were  begun  after  the 
enactment  of  the  Public  Service  Commissions  Law,  concededly 
the  permission  and  approval  of  the  proper  commission  were  neces- 
sary before  beginning  the  proposed  extension.  Public  Service 
Commissions  Law  (Laws  of  1907,  chap.  429),  §  53.  Therefore, 
since  power  is  not  given  to  condenm  lands  for  the  purpose  of  any 
extension  of  an  existing  road  unless  such  extension  is  authorized 
by  proceedings  taken  pursuant  to  some  statute,  plaintiff  would  for 
that  reason  alone  not  be  in  a  position  to  maintain  this  proceeding. 
Matter  of  Greenwich  &  Johnsonville  R.  Co.  v.  0.  &  8.  Railroad, 
172  N.  Y.  462. 

But  it  does  not  seem  that  the  construction  of  this  transmission 
line  can  properly  be  regarded  as  an  extension  of  plaintiff's  rail- 
road. If  it  is  not  to  be  considered  as  an  extension,  then  plaintiff 
has  no  authority  to  condemn  lands  therefor  unless  such  right  is 
given  it  by  statute  to  provide  for  other  corporate  needs ;  and  such 
statutory  "authority  must  be  seen  to  apply  exactly  to  the  case 
stated."  Matter  of  Oreenwich  d  Johnsonville  R.  Co.  v.  0.  &  8. 
Railroad,  supra;  Erie  Railroad  Co.  v.  8teward,  170  N.  Y.  172. 
The  Railroad  Law  as  it  existed  at  the  time  this  proceeding  was 
begun  gave  plaintiff  authority  to  acquire  by  condemnation  real 
estate  necessary  for  the  "construction,  maintenance  and  accom- 
modation" of  its  railroad  "in  the  manner  provided  by  law." 
Railroad  Law,  §  4,  subd.  2,  as  amd.  by  Laws  of  1892,  chap.  676. 
By  section  7  of  the  same  law  (as  amd.  by  Laws  of  1905,  chap. 
727)  it  was  authorized  in  the  same  manner  to  acquire  for  use 
upon  or  in  connection  with  its  railroad 

"waoh  additions,  bettennents  and  facilities  as  may  be  necessary  or  eoaveoient 
for  the  better  management,  maintenance  or  operation'' 

of  its  railroad.  Transmission  of  electricity  over  the  length  of  its 
road  is  concededly  necessary,  if  the  road  is  to  be  operated  by  that 
power.    The  overhead  system  plaintiff  employs  for  that  purpose 
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requires  for  the  reasonably  economical  use  of  the  current  its  trans- 
mission at  a  high  voltage  by  means  of  exposed  wires.  It  appears 
without  dispute  that  the  custom  in  the  construction  of  electric 
roads  is  to  avoid  whenever  it  is  possible  placing  the  high  tension, 
wires  for  any  considerable  distance  in  the  streets  of  a  city  or  vil- 
lage. One  apparent  and  sufficient  reason  for  this,  as  the  evidence 
shows,  is  that  in  case  of  fire  or  other  accident  resulting  in  bring- 
ing the  line  down  to  the  street  or  in  case  of  an  accidental  contact 
with  the  line  by  telephone  or  telegraph  wires  the  lives  of  persons 
in  the  street,  or  elsewhere,  who  might  come  in  contact  with  such  a 
wire,  would  be  menaced,  and  serious,  if  not  fatal,  consequences 
ensue.  There  is  also  an  added  danger  in  repair  of  telephone  and 
telegraph  lines  near  such  a  line ;  and  even  in  the  repair  of  the  line 
itself,  where  telephone  or  telegraph  wires  are  under  it,  the  pos- 
sibility that  the  men  engaged  in  that  service  will  not  accidentally 
do  something  which  will  bring  it  in  contact  with  the  wires  beneath 
and 

'*  thereby  cause  loss  of  life  and  property  to  people  connected  with  the  telephone 
lines  either  at  the  telephone  instruments  or  stations/* 

cannot  be  certainly  guarded  against  The  danger  from  these  high 
tension  wires  when  strung  in  places  where  the  possibility  of  con- 
tact with  other  wires  is  avoided  is  reduced  to  a  minimum.  The 
construction  and  operation  of  a  railroad  it  will  be  conceded  should 
be  after  such  manner  as  to  provide  for  the  safety,  so  far  as  possible, 
of  all  persons  likely  to  be  endangered  thereby.  The  construction 
of  this  transmission  line  so  as  to  avoid  the  village  of  PhoBnix  is 
the  safer  and  is  also  the  customary  construction  at  such  points. 
I  think,  therefore,  it  may  properly  be  regarded  as  an  "  addition,^' 
an  "  accommodation,^^  or  a  "  facility  ^'  for  plaintiff^s  railroad 
within  the  meaning  of  those  terms  as  used  in  the  statute  above 
referred  to.  The  following  statement  of  Vann,  J.,  in  Matter  of 
New  York,  Lackawanna  &  Western  R.  R.  Co.,  33  Hun  148,  154, 
afPd.,  98  N.  Y.  664,  seems  to  be  apt  descriptively  in  the  present 
investigation : 

*'The  purpose  of  its  incorporation  is  to  build  and  operate  a  railroad  for 
public  use.  The  operation  of  the  road  is  as  essential  as  its  construction.  The 
land  in  question,  therefore,  is  needed  for  one  of  the  legitimate  purposes  of  the 
road,  and  when  the  necessity  exists  and  a  reasonable  discretion  is  used  the 
courts  will  not  interfere  even  if  the  exercise  of  the  power  to  take  lands  under 
the  statute  is  attended  with  extreme  inoonyenienoe  and  hardship  to  individuals.*' 
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See  also  Matter  of  New  York  dk  Harlem  B.  B.  Co.  v.  Kip,  46 
N.  Y.  546;  Matter  of  New  York  Central  &  H.  B.  B.  B.  Co.  v. 
Met.  Oas  Light  Co.,  63  icL  326;  Matter  of  New  York  Central  & 
H.  B.  B.  B.  Co.,  77  id.  248. 

Appellants'  counsel  urges  that  it  appearing  that  the  proposed 
transmission  line  crosses  two  highways,  plaintiff  must,  as  a  neces- 
sary condition  precedent  to  its  right  to  b^n  this  proceeding,  have 
obtained  the  consent  of  the  local  authorities  to  cross  these  high- 
ways with  its  line.  In  support  of  this  position  Matter  of  Bochesler 
Elec.  B.  Co.,  123  N.  Y.  351,  and  Colonial  City  Traction  Co.  v. 
Kingston  City  B.  B.  Co.,  153  id.  540,  are  cited.  These  cases  are 
apparent  authorities  that  a  corporation  intending  to  engage  in  the 
construction  of  a  street  surface  railway,  or  an  extension  thereof, 
must  obtain  the  consent  of  the  proper  local  authorities  to  use  and 
occupy  streets  or  highways  for  the  construction  of  the  road,  or 
extension  thereof,  before  it  is  in  a  position  to  pursue  condemna- 
tion  proceedings.  But  if  I  am  correct  in  the  conclusion  that 
plaintiff's  transmission  line  is  not  an  extension  of  its  road,  but  is 
an  incidental  necessity  to  its  operation,  then  the  provisions  of  the 
Bailroad  Law,  upon  which  the  decisions  above  referred  to  are 
based,  do  not  in  terms  apply.  It  may  be  that  such  consent  must 
be  obtained  (and  the  record  shows  that  it  was  in  fact  obtained) 
before  plaintiff  could  legally  cross  the  highways  in  question  with 
its  transmission  line.  But  the  land  sought  in  this  proceeding  did 
not  adjoin  these  highways  at  any  point;  plaintiff  was  the  owner 
of  the  fee  of  so  much  of  the  highways  as  it  sought  to  occupy  with 
its  line,  and  under  the  circumstances  it  would  seem  the  procure- 
ment of  such  consent  was  not  necessarily  required  to  be  had  before 
plaintiff  could  b^n  this  proceeding.  Matter  of  New  York  Cen- 
tral &  H.  B.  B.  B.  Co.,  77  N.  Y.  248;  Matter  of  People's  B.  B. 
Co.,  112  id.  578,  584. 

Appellants  also  insist  that  plaintiff  purposes  to  use  this  trans- 
mission line  to  supply  electricity  for  the  use  of  others  not  in  any 
way  connected  with  the  railroad  or  with  its  operation.  It  ap- 
pears from  the  proof  that  the  transmission  line  as  projected  and 
constructed  is  not  only  proper,  but  is  necessary,  for  the  operation 
of  the  railroad.  If  plaintiff  shall  hereafter  use  it  for  purposes  so 
foreign  to  those  to  serve  which  it  was  by  law  authorized  to  prose- 
cute, this  proceeding  and  injury  to  the  rights  of  the  defendants,  or 
their  successors  in  interest,  should  result  therefrom,  doubtless  such 
Vol.  8—7 


Digitized  by 


Googk 


98  Stbeet  Railway  Eepobts.  [Vol.  8 

unauthorized  use  would  be  restrained  if  a  proper  case  was  pre- 
sented. 

The  other  objections  urged  by  appellants^  counsel  have  all  been 
considered ;  but  none  of  them  appear  to  be  of  sufficient  importance 
to  warrant  interference  with  the  judgment  and  orders  appealed 
from. 

The  judgment  and  orders  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  orders  affirmed,  with  costs. 


Flack  V.  Metropolitan  8t.  By.  Co. 
(Missouri  —  Kansas  City  Court  of  Appeals.) 

OOIXISION    WTTH    ElBCTBIC    OOUPB;    EvTOENCE;    NBOUOENCB    of    MOTOBlCAlf; 

HuiCANiTABiAN  DocTBiNS;  DuTT  OF  MoTOBHAN. — Action  to  recoTer  for 
personal  injuries  sustained  from  collision  of  street  car  with  electric  coupe. 
Evidence  examined  and  held  to  show  that  the  motorman  saw  or  should 
have  seen  the  plaintiff's  peril  in  time  to  have  prevented  the  injury  by 
stopping  the  car  or  reducing  its  speed. 

It  was  the  duty  of  the  motorman,  as  soon  as  he  discovered  the  purpose 
of  plaintiff  to  cross  the  track,  so  to  control  his  car  as  not  to  endanger  the 
safety  of  plaintiff. 

DsraNDANT  appeals  from  a  judgment  for  plaintiff.    Reported  145  8.  W.  110. 
John  H.  Lucas  and  Haibert  H.  McCluer,  for  appellant. 
E.  B.  Morrison  and  C.  A.  Lawler,  for  respondent. 

Opinion  by  Johnson,  J. : 

This  is  an  action  for  damages  for  personal  injuries  plaintiff 
alleges  were  caused  by  negligence  of  defendant.  The  verdict  of 
the  jury  was  for  plaintiff  in  the  sum  of  $11,083.33.  A  remittitur 
of  $3,583.33  was  entered  and  judgment  rendered  for  the  re- 
mainder.   Defendant  appealed. 

The  injury  occurred  in  the  afternoon  of  March  14,  1909,  and 
was  caused  by  a  collision  between  an  electric  coupe  and  an  electric 

Duty  of  Motorman  as  to  Control  of  Oar.  —  The  duty  of  a  motorman  as 
to  the  control  of  the  car  which  he  is  driving  is  discussed  in  a  note  in  this 
volume  to  Qurrie  v.  New  York,  etc,  Tract.  Co.,  p.  292. 
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street  car  operated  by  defendant  on  Broadway  street  in  Kansas 
City.  This  street  runs  north  and  south,  and  is  sixty  feet  wide 
between  the  curbs.  Defendant  operates  a  double-track  railway  in 
the  middle  of  the  street.  Each  of  the  tracks  is  four  feet  seven 
inches  wide,  the  distance  between  them  is  five  feet  four  inches,  and 
therefore  the  width  of  the  space  occupied  by  both  tracks  is  fourteen 
feet  six  inches.  The  width  of  the  pavement  on  each  side  of  the 
tracks  is  twenty-two  feet  nine  inches.  Thirty-eighth  street  rims 
east  and  west,  and  makes  a  jog  of  200  feet  at  the  intersection  of 
Broadway.  The  street  east  of  the  intersection  is  about  200  feet 
north  of  the  street  west  of  the  break.  Plaintiff,  who  was  the  only 
occupant  of  the  coupe,  was  east  bound  on  Thirty-eighth  street,  and, 
when  he  reached  the  west  line  of  Broadway,  it  was  his  intention 
to  cross  over  to  the  east  side  of  that  street  and  go  north  to  the  east 
continuation  of  Thirty-eighth  street,  and  thence  east  on  that 
thoroughfare,  but,  on  account  of  passing  street  cars,  he  changed 
his  course  by  turning  north  on  the  west  side  of  Broadway  and 
running  about  twenty-five  feet  in  that  direction.  Then  he  turned 
eastward  to  cross  the  tracks,  took  a  course  north  of  east,  and  had 
almost  cleared  the  crossing  of  the  west  railway  track  when  a  south- 
bound street  car  on  that  track,  running  at  high  speed,  struck  the 
rear  wheel  of  his  coupe,  and  caused  the  injuries  of  which  he  com- 
plains. In  approaching  Broadway  from  the  west  plaintiff  was 
running  eight  or  ten  miles  per  hour,  but  he  reduced  speed  before 
entering  Broadway,  anr  ran  slowly  over  the  crossing.  We  quote 
from  his  testimony: 

"Q.  State,  if  you  remember,  what  speed!  you  were  going  at  as  you  ap- 
proached Broadway  on  West  Thirty-eighth  T  A.  Probably  eight  or  ten  miles 
an  hour.  Q.  And  until  what  time  did  you  maintain  that  speed?  A.  Until 
I  got  almost  into  Broadway;  I  slowed  down  then.  Q.  Then  what  did  you 
do  after  that?  A.  Well,  a  south-bound  car  passed  me  just  there.  I  turned 
towards  the  north,  slowing  up,  and  then  there  was  a  north-botmd  car  right 
there  which  I  hit  nearly,  angling  a  little  to  the  east  Q.  Now,  before  this 
occurred,  did  you  see  a  south-bound  car,  a  car  that  afterwards  struck  you? 
A.  Just  before  I  turned  there  I  looked  up  the  street,  and  away  up  the  street 
there  300  or  400  feet  I  saw  a  car.  Q.  Was  that  the  same  car  that  afterwards 
ran  into  your  machine?  A.  I  presume  it  was.  Q.  Then  from  that  time  on 
what  did  you  do?  That  is,  after  getting  to  Broadway,  what  did  you  do  then? 
A.  I  angled  up  towards  the  north.  I  went  north  angling  a  little  to  the  east. 
I  looked  up  the  track  a  matter  of  a  hundred  feet  or  so,  and  didn't  see  a  car. 
I  turned  almost  due  east  with  the  idea  of  going  across  the  track.  Q.  Then 
what  occurred  after  that?  A.  When  I  got  just  up  about  to  the  street  car 
track  I  looked  to  the  right,  and  I  saw  this  aut<miobile  going  by.    Q.  That  ia 


Digitized  by 


Googk 


100  Stsbst  Railway  Bbpobts.  [Vol.  8 

the  one  Mise  Ransom  was  in!  A.  Tes,  sir.  Q.  Then  what  oocurred!  A. 
Then  I  slowed  down  there,  well,  just  dragged  across  waiting  for  them  to  get 
out  of  the  roacL  Q.  Where  was  your  electric  automobile  when  it  was  strode 
bj  the  street  car!  A.  I  had  got  almost  over  it»  over  the  track,  somewhere 
just  north  of  the  north  line  of  West  Thirty-eighth.  Q.  That  is  you  were 
nearly  somewhere  near  the  north  line  of  West  Thirty-eighth  street!  A.  Yes, 
dr.  Q.  And  your  automobile  had  almost  gotten  off  of  the  track  when  it  was 
struck  by  the  street  car!  A.  Yes,  sir.  Q.  What  part  of  the  automobile  was 
struck  by  the  street  car!  A.  The  left  hind  wheel.  Q.  Well,  did  yon  see  the 
car,  that  street  car,  before  it  hit  you?  A.  Well,  after  I  slowed  up.  Q.  I  mean 
just  before  it  hit  you!  A.  Just  as  that  automobile  went  by  I  heard  the  clang 
of  a  bell.  I  looked  up.  There  was  a  street  car.  He  was  a  matter  of  ten  or 
twelve  feet  away  from  me.  I  put  on  my  power  with  an  effort  to  get  over  if  I 
possibly  could,  but,  before  I  could  get  off  the  trade,  the  car  hit  me.** 

On  cross-examination  he  testified: 

''  Q.  Now,  you  first  turned  north  after  getting  to  Broadway,  did  yon?  A* 
Yes,  sir.  Q.  How  far  did  you  go  north,  or  in  a  northerly  direction!  A.  I 
imagine  about  twenty-five  to  thirty  feet.  Q.  Then  did  you  turn  in  an  easterly 
direction!  A.  At  the  time  I  looked  up  the  track  to  see  the  car  and  turned  to 
cross  it.  *  *  *  Q.  When  did  you  come  to  the  conclusion  that  you  crossed 
the  street,  or  started  to  cross  the  street,  twenty-five  feet  or  so  north  of  Thirty- 
eighth  street  west!  A.  Well,  as  I  got  into  Broadway,  there  was  a  north-bound 
oar  there  prevented  me  from  going  8;traight  across.  I  just  slowed  around  to 
the  north,  let  it  go  by.  As  soon  as  it  went  by  I  was  ready  to  go  over.  Q.  Did 
you  discover  a  south-bound  car  there  too!  A.  Just  before  I  got  to  the  street 
there  was  a  south-bound  car  went  down.  Q.  That  would  be  a  car  two  blocks 
ahead  of  the  one  that  hit  you!  A.  It  was  fully  a  block  ahead.  Q.  Now,  didn't 
you  go  clear  up  on  the  west  side  of  the  street  until  you  got  up  opposite  to 
East  Thirty-eighth  street  and  then  cross  over!  A.  No,  sir.  *  *  *  Q.  Now, 
when  you  were  coming  into  Broadway,  did  you  notice  an  automobile  there  then, 
any  automobile  there  anywhere!  A.  No,  sir.  Q.  When  did  you  first  notice 
the  automobile!  Where  were  you  when  you  first  noticed  the  automobile!  A. 
Well,  when  I  was  almost  in  the  track  crossing  it.  Q.  And  where  was  thtft 
automobile  at  that  time!  A.  Just  a  little  bit  to  the  south  of  me,  going 
north.  Q.  That  is  a  wide  street  there,  isn't  it!  A.  Yes,  sir.  •  ♦  •  Q. 
How  was  this  automobile  going  as  to  speed  when  you  first  saw  it!  A-  I  doni 
know  how  it  was.  It  struck  me  that  when  I  first  noticed  it  that  it  had 
checked  practically,  and  as  I  slowed  up  he  sped  on.  Q.  And  after  you  first 
saw  it  was  it  in  that  space  betwe^i  the  south-bound  trade  and  the  curb!  A. 
It  was  between  the  north-bound  track  and  the  curb!  Q.  Between  the  north- 
bound track  and  the  curb!  A.  Yes,  sir.  Q.  And  was  it  about  the  middle  way 
of  that  space!  A.  I  could  not  tell  you  that.  Q.  You  were  headed  kind  of 
northeast,  were  you,  as  you  were  going  across  the  trades!  A.  I  was  going 
east  a  little  incline  to  the  north.  Q.  Did  you  look  to  see  if  there  was  a  car 
going  on  the  south-bound  track  before  you  went  on  to  the  track!  A.  Yes,  sir. 
Q.  How  far  was  your  car  away  from  the  —  your  automobile  away  from  the 
oar  tracks  when  you  looked  north  to  see  if  there  was  a  car  coming  on  that 
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track?  A.  About  eight  or  ten  feet.  Q.  Tlien  from  the  time  that  yon  looked 
to  see  whether  a  car  was  coming  yon  went  eight  or  ten  feet  to  the  track,  and 
went  about  five  feet  across  the  track,  that  is,  the  front  end  of  your  car,  you 
got  nearly  the  whole  car  across  the  track!  A.  You  mean  before  the  automo* 
bile  went  by7  Q.  Before  the  car  struck  you?  A*  I  had  got  almost  off  tbo 
track  whai  the  car  struck  me." 

Miss  Hansom,  who  was  a  witness  introduced  by  plaintiff^  was 
riding  in  the  automobile  which  caused  plaintiff  to  reduce  his  speed 
while  on  the  crossing.    She  testified  in  part : 

"  Q.  Now,  as  you  passed  the  machine,  I  wish  you  would  tell  the  jury  what» 
if  anything,  you  did  to  the  speed  of  your  machine?  A.  Why,  we  had  to  speed 
up  oar  machine  to  get  out  of  the  way  of  the  electric  Q.  Where  was  it  com* 
ing  at  that  time?  A.  It  was  coming  down  into  Broadway.  Q.  Did  you  notice 
the  electric  automobile  at  any  time  as  it  was  about  to  go  on  the  track,  or  close 
t6  the  track?  A.  Yes,  sir.  Q.  Did  you  notice  the  approaching  street  car,  the 
one  that  hit  it?  A.  Yes,  sir.  Q.  At  that  time?  A.  Yes,  sir.  Q.  Tell  the 
jury  how  far  it  was  away?  A.  Well,  it  was  about  a  block  away  when  I  first 
saw  him.  Q.  When  you  first  saw  it?  A.  Yes,  sir.  Q.  Now,  did  you  notice, 
after  yon  passed  or  as  you  were  passing,  did  you  notice  the  electric  any  fur- 
ther? A.  Why,  you  mean  on  to  the  track?  Q.  Yes.  A.  Why,  it  wajB  in 
about  two  or  three  feet  of  the  track  then.  Q.  And  when  it  got  down  to 
within  about  two  or  three  feet  of  the  track  did  you  notice  the  street  car  then? 
A.  Yes,  sir.  Q.  Where  was  it?  A.  A  couple  of  car  lengths  away.  Q.  How 
was  it  running.  Miss  Ransom?  A.  At  a  rapid  rate  of  speed.  Q.  Are  you  a 
judge  of  speed?  Gould  you  tell  the  jury  how  many  miles  an  hour  it  was 
going?  A.  No,  I  could  not.  Q.  Did  you  hear  any  bells?  A.  No,  sir.  Q. 
Before  the  electric  was  struck?  A.  No,  sir.  Q.  Tell  the  jury  whether  or  not 
you  saw  the  street  car  fnnn  then  on  until  the  collision  occurred?  A.  I  did. 
Q.  (By  Mr.  Morrison) :  Was  there  or  was  there  not  any  change  in  the  speed  of 
the  car  until  the  collision  occurred?  A.  No,  sir.  Q.  Did  it  strike  the  auto- 
mobile hard  or  easy?  A.  Why,  hard.  Q.  What  happened  to  the  electrie 
after  the  street  car  struck  the  electric?  A.  It  was  carried  about  fifty  or  sixty 
leet'' 

On  cross-examination :  . 

"  Q.  Had  it  [the  coupe]  got  to  the  line  of  Broadway  then?  A.  When  we 
were  ri^it —  Q.  When  you  were  right  opposite  the  entrance?  A.  Yes,  sir. 
Q.  It  had  gotten  down  to  the  line  of  Broadway  at  that  time?  A.  Yes,  sir. 
Q.  Now,  how  fast  were  you  going  at  that  time?  A.  I  don't  know.  Q.  Well, 
have  you  any  idea?  A.  Well,  we  had  to  speed  up  to  get  out  of  the  way.  Q. 
So  that  all  you  know  is  that  when  you  were  opposite  Thirty-eighth  street 
that  you  had  to  speed  up,  or  yon  did  speed  up?  A.  Yes,  sir.  Q.  What  part  of 
Broadway  was  you  in,  on  the  east  side  of  the  street?  A.  Yes,  sir.  Q.  Over 
next  to  the  curb?  A.  Yes,  sir;  oh,  no,  it  wa«  in  the  middle  of  the  street,  on 
the  east  side  of  the  street.  Q.  Well,  there  is  quite  a  space  between  the  car 
trade,  some  twenty-five  or  thirty  feet  between  the  track  and  the  curb,  isn't 
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there  t  A.  Yee;  I  expect  there  is.  I  don't  know.  I  know  we  was  running  in 
the  middle  of  the  street.  Q.  You  were  about  half  way  of  the  space  tiien,  what- 
ever it  was?  A.  Yes,  sir.  Q.  And  did  your  automobile  go  over  towards  the 
curb  at  all!  A.  No,  sir.  Q.  Just  kept  right  along?  A.  Yes,  sir.  Q.  And 
then  there  was  about  the  same  space  on  the  west  side  of  the  car  tracks  that 
there  was  on  the  east  side,  wasn't  there?  A.  Why,  yes;  it  was  in  the  middle 
of  the  street.  Q.  How  fast  was  this  electric  automobile  coming?  A.  It 
wasn't  coming  very  fast;  ccnning  about  as  fast  as —  Q.  Waa  it  coming  as 
fast  as  you  were  going?  A.  About  as  fast  ajB  the  electric  was  running.  Q. 
And  it  continued  to  run  that  way,  did  it?  A.  Yes;  as  far  as  I  could  see.  Q. 
Did  it  turn  north  on  the  west  side  of  Broadway?  A.  It  looks  to  me  like  it 
came  right  straight  across.  *  *  *  Q.  Now,  when  you  were  going  along  the 
street  there  at  a  rapid  rate,  could  you  tell  if  the  car  was  slowed  up  or  not,  the 
street  car?  Might  it  not  have  been  slowed  up,  and  you  not  have  been  able  to 
tell  it?  A.  From  what  I  saw  it  didn't  attempt  to  slow  up  at  all.  Q.  That  is, 
you  think  that  it  didn't  slow  up  at  all,  but  you  wouldn't  say  as  a  matter  of 
fact  but  what  it  did  slow  up?  A.  I  know  it  didn't  slow  up.  Q.  How  do  you 
know  that?  A.  Well,  because  we  turned  around  in  the  automobile  and 
watched.  We  saw  there  was  going  to  be  a  collision.  *  *  *  Q.  You  were 
watching  the  electric,  too,  weren't  you?  A.  Well,  of  course,  we  was  watching 
the  whole  works.  Q.  Did  the  electric  car  slow  up?  A.  Yes;  the  electric 
slowed  to  keep  from  hitting  us.  Q.  How  near  did  he  ever  get  to  you;  did  he 
ever  get  within  a  hundred  feet  of  you?  A.  The  electric?  Q.  Yes.  A.  Oh,  I 
don't  know  whether  he  did  or  not  He  must  have  got  closer  than  that,  or  else 
we  would  not  have  tried  to  get  out  of  the  way." 

The  evidence  of  plaintiff  tends  to  show  that  the  street  car  was 
ninning  eighteen  or  twenty  miles  per  hour,  and  that  the  motorman 
made  no  effort  to  reduce  speed,  and  gave  no  warning  signal  until 
the  instant  of  the  collision.  Some  of  the  witnesses  introduced  by 
defendant  fix  the  speed  of  the  street  car  at  about  fifteen  miles  per 
hour,  and  say  that  in  the  last  200  feet  the  car  ran  the  speed  was 
not  slackened.  The  conductor  of  the  street  car,  one  of  defendant's 
witnesses,  testified  that  he  heard  the  motorman 

**  ring  his  bell  as  though  something  was  wrong,  and  I  stepped  up  to  see  what 
it  was  then,** 

and  "saw  an  electric  machine  coming  down  West  Thirty-eighth 
street.^'  According  to  this  testimony,  the  motorman  must  have 
realized  that  plaintiff  might  attempt  to  cross  in  front  of  the  car. 
The  motorman  testified  that  he  observed  the  approach  of  the  coupe, 
saw  it  turn  north  on  the  west  side  of  Broadway,  and  supposed  it 
would  remain  on  that  side  until  the  street  car  had  passed,  but 
that  plaintiff  suddenly  wheeled  eastward  and  ran  in  front  of  the 
car  when  it  was  too  close  for  anything  to  be  done  to  avert  a  col- 
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lision.  He  denied  there  was  an  automobile  going  north  on  the 
east  side  of  Broadway. 

The  cause  of  action  pleaded  in  the  petition  and  submitted  to 
the  jury  is  foimded  on  negligence  imder  the  humanitarian  doc- 
trine,  and,  in  the  discussion  of  the  demurrer  to  the  evidence  which 
defendant  argues  should  have  been  given,  it  is  not  necessary  for 
us  to  determine  whether  or  not  the  peril  of  plaintiff  which  cul- 
minated in  his  injury  was  produced  by  his  own  negligence  or  by 
that  of  defendant  Our  inquiry  must  be  confined  to  the  question 
of  whether  or  not  the  evidence  in  its  aspect  most  favorable  to  plain- 
tiff shows  that  the  motorman  saw  or  should  have  seen  his  peril  in 
time  to  have  prevented  the  injury  by  stopping  the  car  or  reducing 
its  speed,  had  he  been  in  the  exercise  of  ordinary  care.  From 
plaintiff's  viewpoint  the  important  facts  of  the  situation  are  these: 
The  speed  of  the  street  car  was  approximately  four  times  that  of 
the  coupe,  and,  when  the  latter  vehicle  turned  east  from  the  west 
side  of  Broadway,  thereby  evincing  the  purpose  of  plaintiff  to  cross 
the  tracks,  the  street  car  must  have  been  from  75  to  100  feet  from 
the  place  of  collision.  The  coupe,  which  was  nine  feet  four  inches 
long,  traveled  approximately  twenty  feet  after  the  peril  became 
obvious,  and  therefore  Miss  Ransom  was  quite  accurate  in  her 
statement  that  the  street  car  was  about  ninety  feet  from  the  point 
of  collision  when  the  coupe  initiated  the  crossing  movement 

The  expert  evidence  of  plaintiff  shows  that  the  car  could  have 
been  stopped  or  its  speed  could  have  been  greatly  lessened  in  that 
distance,  and  yet  it  appears  the  motorman  made  no  effort  to  save 
plaintiff,  though  he  was  in  a  position  to  observe  and  to  act  The 
attempt  to  excuse  him  on  the  plea  that  he  had  a  right  to  assume, 
as  did  plaintiff,  that  the  coupe  would  clear  the  crossing,  will  not 
stand  analysis.  Seeing  that  the  coupe  first  had  obtained  posses- 
sion of  the  crossing  at  a  time  when  the  car  was  under  his  control, 
and  could  be  checked  to  give  the  coupe  a  good  clearance  oppor- 
tunity, the  motorman  was  negligent  in  relying,  as  he  did,  on  a 
hair-breadth  calculation  that  omitted  all  consideration  of  fortuit- 
ous interruptions  of  the  progress  of  the  coupe.  Indeed,  the  motor- 
man  had  in  plain  view  a  situation  that  would  have  informed  him, 
had  he  been  reasonably  observant  and  careful,  that  the  passing 
automobile  would  retard  the  progress  of  the  coupe.  The  line  of 
travel  followed  by  the  automobile  brought  it  within  nine  feet  of 
the  east  track,  the  front  of  the  coupe  was  at  or  very  near  the  east 
rail  of  that  track  when  the  collision  occurred,  and  it  is  apparent 
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that  plaintiff,  who  could  not  go  ahead  of  the  automobile,  or  turn 
sharply  enough  to  the  left  to  go  between  it  and  the  street  car,  had 
to  check  speed  to  allow  the  automobile  to  go  by.  The  fault  of  the 
motorman  lay  in  his  unwarranted  assumption  that  plaintiff  would 
get  out  of  the  way  when  all  of  the  appearances  indicated  that  the 
coupe  would  be  struck  if  the  street  car  continued  at  its  high  speed. 
It  was  the  duty  of  the  motorman,  as  soon  as  he  discovered  the  pur- 
pose of  plaintiff  to  cross  the  track,  so  to  control  his  car  as  not  to 
endanger  the  safety  of  plaintiff,  and  he  had  no  right  to  play  a 
game  with  death  with  plaintiff  as  the  stake.  The  suggestion  that 
the  motorman  had  a  right  to  assume  that  plaintiff  would  stop  just 
before  entering  the  zone  of  danger  is  overborne  by  the  fact  we 
have  mentioned  that  the  car  was  from  75  to  100  feet  away  when 
the  contrary  intention  became  apparent.  Other  witnesses,  includ- 
ing the  conductor,  testified  to  facts  which  demonstrate  that  the 
motorman  must  have  been  cognizant  of  the  purpose  of  plaintiff, 
even  before  the  coupe  turned  towards  the  crossing.  The  jury 
were  entitled  to  believe  that  the  motorman  had  ample  opportunity 
to  avoid  the  injury,  but  recklessly  disregarded  it  and  negligently 
ran  into  plaintiff. 

The  rules  of  law  we  have  applied  in  reaching  the  conclusion 
that  the  evidence  of  plaintiff  presents  an  issue  of  negligence  on  the 
part  of  the  motorman  in  the  performance  of  a  humanitarian  duty 
he  owed  plaintiff  are  recognized  and  applied  in  the  following  cases 
cited  by  counsel  for  plaintiff:  Orout  v.  Electric  By.  Co.,  6  St. 
Ey.  Rep.  827,  125  Mo.  App.,  loc  cit  560,  102  S.  W.  1026 ;  Rose 
V.  Met.  8t  By.  Co.,  113  Mo.  App.,  loc;  cit  607,  88  S.  W.  144; 
Dahmer  v.  BaHway,  136  Mo.  App.  443,  118  S.  W.  496 ;  Cole  v. 
Metrop.  8t.  By.  Co.,  5  St.  Ry.  Rep.  678,  121  Mo.  App.,  loc.  cit. 
611,  97  S.  W.  555 ;  McNamara  v.  Bailway  Co.,  133  Mo.  App.  645, 
114  S.  W.  50;  Cole  v.  Railway  Co.,  133  Mo.  App.  440,  113  S.  W. 
684;  Murray  v.  Transit  Co.,  3  St.  Ry.  Rep.  573,  108  Mo.  App. 
501,  83  S.  W.  995 ;  Ellis  v.  Bailway  Co.,  234  Mo.  657,  138  S.  W. 
23.  !N'othing  we  have  said  is  in  conflict  with  the  following  cases 
relied  on  by  defendant:  Boyd  v.  Bailway  Co.,  105  Mo.  371,  16 
S.  W.  909 ;  Watson  v.  Street  By.  Co.,  133  Mo.  246,  34  S.  W.  573 ; 
Holwerson  v.  Bailway  Co.,  157  Mo.  216,  225,  226,  57  S.  W.  770, 
60  L.  R.  A.  850;  Beno  v.  Bailway  Co.,  180  Mo.  469,  79  S.  W. 
464;  Schmidt  v.  Bailway  Co.,  191  Mo.  215,  90  S.  W.  136,  3  L.  R. 
A.  (N.  S.)  196 ;  Boring  v.  Street  Bailway  Co.,  4  St.  Ry.  Rep.  661, 
194  Mo.  541,  92  S.  W.  655 ;  Sanguinette  v.  Bailway  Co.,  196  Mo. 
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466,  95  S.  W.  386;  PaHer  v.  Bailway  Co.,  199  Mo.  82,  97  S.  W. 
880;  Ellis  v.  Street  By.  Co.,  7  St  Ry.  Rep.  291,  234  Mo.  657, 
138  S.  W.  23. 

We  readily  concede  the  motorman  was  under  no  duty  to  stop 
his  car  or  reduce  its  speed  until  it  appeared  that  plaintiff  was  in 
danger  and  either  could  not  or  would  not  extricate  himself,  but  in 
this  case  such  appearance  was  manifest  at  a  time  when  the  motor- 
man  had  a  reasonable  opportunity  to  prevent  the  injury ;  and  to 
hold  that  he  was  under  no  duty  to  try  to  save  plaintiff  would  be  to 
repudiate  in  toto  the  humanitarian  doctrine  which  now  is  so  firmly 
imbedded  in  our  jurisprudence  that  we  could  not  dislodge  it  if  we 
would. 

The  demurrer  to  the  evidence  was  properly  overruled.  We 
find  no  prejudicial  error  in  the  rulings  of  the  court  on  evidence  or 
in  the  instructions  to  the  jury.  The  remittitur  cured  the  verdict 
of  all  excessiveness,  the  cause  was  fairly  tried,  and  the  judgment 
is  affirmed. 

Bboaddus,  p.  J.,  concurs. 

Ellison,  J.  (dissenting).  I  find  myself  prevented  from  con- 
curring in  the  foregoing  opinion  on  account  of  the  testimony  of 
the  plaintiff  himself.  The  conceded  facts  are  that,  when  his 
vehicle  was  struck  by  the  car,  it  had  gotten  almost  clear  of  danger. 
The  collision  was  with  the  rear  part.  A  bare  moment  more,  and 
this  unfortunate  affair  would  not  have  occurred.  Plaintiff  had 
seen  the  car  coming  before  he  turned  across  the  track.  He,  of 
course,  thought  he  could  cross  before  it  reached  him;  and,  if  we 
assume  that  the  motorman  saw  him,  he,  too,  could  assume  that 
there  was  time  for  the  crossing.  And  there  was  time,  but  for  a 
sudden  change  of  plaintiff's  movement,  which  certainly  the  motor- 
man  could  not  have  foreseen.  Plaintiff  testified  that  after  start- 
ing across  the  track  he  slowed  down  the  speed  to  a  mere  drag. 
So  it  is  dear  that  by  reason  of  this  act,  for  which  no  responsibility 
could  attach  to  the  motorman,  the  collision  occurred.  I  think,  as 
said  by  the  Supreme  Court  (Boyd  v.  By.  Co.,  105  Mo.  371,  16  S. 
W.  909),  that  unless  motormen  "  are  required  to  be  such  expert 
psychologists  as  to  be  able  to  read  the  minds  of  men,  and  know 
beforehand  when  a  man  in  possession  of  all  his  mental  faculties 
is  going  to  act  in  a  way  other  than  could  be  expected  of  an  ordi- 
narily prudent  man,  there  was  no  evidence  to  ti^e  this  case  to  the 
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Braffett  v.  Brooklyn,  Queena  County  and  Svburhan  Railroad 

Company. 

( New  York  —  Court  of  Appeals. ) 

OoNSiBUonoir  and  Afpucation  of  Statute  (L.  1892,  ch.  676,  §§  101  and 
104)  Pbesciobino  Fabes  to  Be  Chaboed  bt  Stbeet  Rahaoao  GoBPOBiL- 

TIONS    FOBMED    BT    THE    CONSOLIDATION    OF    TwO    OB    MOBB    COMPANIES; 

Pboyision  FOB  FivBK»NT  Fabb  Appues  Onlt  TO  Rahaoads  Within  the 
LiMiTB  OF  Ant  One  Inoqbfobated  Cttt  ob  Vhxaoe;  New  Yobk  (Cnr 
of)  ;  When  Meboeb  of  Cities  and  Towns  in  Gbeatbb  New  Yobk  Did 
Not  Change  Obuoations  and  Requibements  of  Stbeet  Railboads 
Thebein.  —  Upon  examination  of  the  history  of  legislation  on  the  subject, 
held,  that  sections  101  and  104  of  the  Railroad  Law  (L.  1892,  ch.  676) 
were  not  intended  to  interfere  with  the  fares  which  existing  street  rail- 
road companies  were  entitled  to  charge,  but  required  as  a  condition  for  the 
exercise  of  the  privilege  of  expansion  in  any  direction  that  they  should 
subject  not  only  their  newly  acquired  property  but  their  existing  property 
to  the  provisions  of  the  statute  relative  to  single  fares  and  transfers.  A 
merger  or  consolidation  does  not  exempt  from  conditions  imposed  in  the 
case  of  leases  or  traflSc  agreements,  and  the  courts  should  not  import 
such  an  exemption  into  the  statute  unless  the  phraseology  of  the  statute 
either  excludes  it  or  fails  to  include  it. 

Section  104  also  provides  that  **  the  provisions  of  this  section  shall  only 
apply  to  railroads  wholly  within  the  limits  of  any  one  incorporated  city  or 
village."  In  1894,  at  the  time  of  the  consolidation  of  what  is  now  defend- 
ant's road,  one  of  the  roads  so  merged  was  wholly  within  the  city  of 

EFFEOT  OF  CHAKGE  OF  BOUNDARIES  OF  MUinCIPAI.ITT 
UPOH  FARE  OB  BIGHT  OF  TBAH8FEB. 

In  the  reported  case  it  was  held  that  the  provisions  of  section  104  of  the 
Railroad  Law  of  the  State  of  New  York  relative  to  granting  transfers  by  a 
railroad  company  ''wholly  within  the  limits  of  any  one  incorporated  city  or 
village/'  does  not  apply  to  railroad  which,  before  the  creation  of  Greater 
New  York,  was  partially  in  the  city  of  Brooklyn  and  partially  in  the  town  of 
Jamaica,  but  after  the  creation  of  such  municipality  is  entirely  within  the 
limits  thereof.  This  decision  is  not  necessarily  in  conflict  with  the  principle 
involved  in  the  following  cases  where  an  apparently  different  result  was 
reached.  In  this  case  the  extension  of  the  city  boundaries  is  not  the  natural 
extension  caused  by  the  increased  population  overflowing  into  adjacent  lands, 
but  is  a  wholesale  consolidation  of  several  large  cities  and  other  territory. 

In  Indiana  Ry.  Co.  v.  Hoffman,  161  Ind.  503,  60  N.  E.  399,  it  appeared  that 
an  interurban  railway  company,  imder  its  franchise  and  contracts  with  the  city 
of  South  Bend,  was  required  to  issue  free  of  charge  to  all  passengers  requesting 
the  same  who  boarded  its  cars  upon  its  line  within  the  city  limits  of  such  city 
and  whose  destination  was  any  point  upon  any  other  line  of  the  company 
within  the  city  limits.  As  to  points  of  destination  outside  of  the  city,  it  had 
a  right  to  charge  an  additional  fare.    The  city  extended  its  limits,  and  it  was 
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Brooklyn^  the  other  partially  in  that  city  but  mostly  in  the  town  of 
Jamaica;  hence  such  consolidation  did  not  impose  on  the  new  corporation 
at  that  time  the  obligation  to  transport  over  the  combined  line  for  a  single 
fare.  Held,  that  the  merger  of  that  city  and  town  thereafter  in  one 
municipality  did  not  impose  upon  the  railroad  company  obligations  and 
requirements  from  which  it  was  free  before  such  consolidation. 

PLAiNTirF  appeals  from  an  order  reversing  a  judgment  in  his  favor.    Reported 

97  N.  E.  888. 

Ralph  O.  Barclay  and  Robert  Stewart,  for  appellant 

Charles  A.  CoUin,  William  M.  Parke  and  Oeorge  D.  Yeomans, 
for  respondent 

Opinion  by»CuLLEN,  Clu  J. : 

The  action  was  brou^t  to  recover  a  penalty  for  violation  of 
sections  101  and  104  of  the  Railroad  Law.  The  facts  in  the  case 
are  not  in  dispute,  as  they  were  established  on  the  trial  either  by 
nncontroverted  evidence  or  by  the  stipulation  of  the  parties. 
These  facts,  so  far  as  is  necessary  to  present  the  question  in  issue, 
are  as  follows:  The  Broadway  Railroad  Company  was  incor- 
porated in  1858  and  constructed  and  operated  a  street  surface 
railroad  in  the  city  of  Brooklyn  from  the  ferry  to  Fulton  avenue. 

held  that  the  company  was  bound  to  issue  a  transfer  to  a  passenger  boarding 
its  car  within  the  city  whose  destination  was  within  the  new  city  limits  but 
outside  of  the  limits  as  they  were  before  the  annexation  of  territory.  The 
court  said:  ''It  certainly  in  reason  cannot  be  asserted  that  an  ordinance 
adopted  by  a  city  must,  in  its  operation,  forever  be  confined  to  the  limits  of 
the  municipality  at  the  time  it  was  passed,  and  cannot  become  operative  in 
territory  thereafter  annexed  and  made  a  part  of  the  corporation.  And  with 
no  more  force  and  reason  can  it  be  said  in  this  case,  under  the  circumstances, 
that  the  agreement  of  appellant  in  regard  to  issuing  transfer  tickets  to  pas- 
sengers is  not  operative  within  the  limits  of  the  city  as  thereafter  extended." 

In  State  v.  Seattle,  etc,  St  Ry.  Co.,  7  St.  Ry.  Rep.  889,  54  Wash.  167, 116  Pac 
638,  it  was  held  that  a  condition  in  a  street  railway  franchise  restricting  the 
amount  of  fare  which  might  be  charged  within  the  limits  of  the  city  granting 
the  franchise  was  applicable  to  territory  thereafter  annexed  to  the  city,  and 
the  company  could  not  charge  an  additional  fare  to  such  annexed  territory. 
It  was  further  held  that,  where  sudi  a  conditi(m  in  the  franchise  was  unam- 
Inguous,  the  company  could  not  show  by  parol  evidence  that  it  was  understood 
that  it  should  not  apply  to  territory  to  be  annexed. 

In  Peterson  v.  Taooma  Ry.  k  Power  Co.,  7  St.  Ry.  Rep.  120,  60  Wash.  406, 
111  Pac.  338,  it  appeared  that  the  city  of  Tacoma  had  entered  into  a  contract 
with  the  defendant  street  railway  company  whereby  the  latter  agreed  to  carry 
passengers  for  a  single  fare  not  exceeding  five  cents  and  to  issue  transfers  lor 
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The  Jamaica,  Woodliaven  and  Brooklyn  Bailroad  Company  had 
constructed  a  surface  railroad  along  the  road  of  the  Jamaica  and 
Brooklyn  Plank  Boad  Company  from  the  village  of  Jamaica  in 
the  county  of  Queens  to  a  point  in  the  cily  of  Brooklyn  near  Ful- 
ton avenue  and  near  the  city  line  of  said  city,  practically  the 
terminus  of  the  Broadway  road.  The  Jamaica  company  was  in 
1879,  under  the  authority  of  chapter  156  of  the  laws  of  that  year, 
consolidated  with  the  Jamaica  and  Brooklyn  Plank  Eoad  Com- 
pany. In  1893  the  defendant  was  incorporated  as  a  street  surface 
railroad  corporation.  On  January  12,  1894,  the  defendant  leased 
the  railroads  of  the  two  companies  mentioned  which  taken  to- 
gether formed  a  continuous  line  of  railroad  from  the  ferry  at  the 
foot  of  Broadway,  Brooklyn,  to  the  village  of  Jamaica.  On  the 
16th  day  of  January,  1894,  the  defendant,  having  acquired  the 
whole  capital  stock  of  eadi  of  the  two  corporations  whose  roads  it 
had  leased,  filed  a  certificate  to  that  effect  in  the  secretary  of 
state's  office,  and  thereupon,  under  the  provisions  of  section  79  of 
the  General  Bailroad  Law  of  1890,  chap.  565,  the  two  lessor 
companies  became  merged  into  the  lessee.  In  May,  1909,  the. 
plaintiff  with  his  wife  boarded  a  Broadway  car  on  the  street  of 
that  name  in  Brooklyn,  bound  easterly  towards  Jamaica.  The 
plaintiff  paid  ten  cents,  the  fare  for  his  wife  and  himself.  He 
desired  to  go  to  Woodhaven  and  Jamaica  avenues,  a  point  in  the 
old  town  of  Jamaica  in  the  county  of  Queens,  and  asked  for  a 
transfer  to  that  place.  This  was  refused.  He  was  told  he  could 
get  a  transfer  at  Alabama  avenue  and  Jamaica  avenue,  a  point 
still  within  the  old  city  of  Brooklyn  and  county  of  Kings.  He  got 
such  a  transfer  and  took  another  car  bound  east.  When  he  had 
gone  in  that  car  as  far  as  the  dividing  line  between  the  counties  of 
Kings  and  Queens  there  was  exacted  from  him  an  additional  fare 
for  himself  and  his  wife.    He  contends  that  by  the  two  sections 


<me  continuotw  trip  witbin  the  city  limits ;  tliat  the  defendant  was  operating, 
under  a  franchise  granted  by  commissioners,  a  line  to  a  place  outside  of  the 
city  limits  for  passage  upon  which  an  extra  fare  was  charged;  that  thereafter 
the  city  of  Tacoma  extended  its  limits  so  as  to  include  this  line.  It  was  held 
that  the  company  was  boimd  to  carry  passengers  within  the  extended  limits 
for  the  single  fiveHsent  fare.  The  court  said:  ''The  spirit  of  the  contract  — 
we  do  not  have  to  repudiate  any  of  its  words  to  so  hold  —  was  to  insure  a 
fixed  fare  within  the  limits  of  the  city  of  Tacoma  at  all  times,  for  we  cannot 
assume,  in  the  absence  of  controlling  words,  that  either  the  railway  company 
or  the  city  intended  to  settle  merely  the  existing  disputes  and  leave  the  way 
open  for  a  continual  recurrence  of  the  same  troubles,  for  It  is  within  the 
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mentioned  the  defendant  was  precluded  from  charging  the  ad- 
ditional fare.  He  brings  this  action  to  recover  the  penalty  for  its 
exaction.  He  recovered  a  judgment  in  the  Municipal  Court  of 
the  city  of  Kew  York.  The  Appellate  Division  reversed  the  judg- 
ment and  ordered  a  new  trial^  and  it  has  allowed  an  appeal  from 
such  order  to  this  court 

It  appears  by  the  record  that  the  learned  court  below  placed 
its  decision  on  the  authority  of  its  decision  in  King  v.  Nassau 
Electric  Railroad  Company,  128  App.  Div.  130,  which  in  turn 
was  partly  based  on  the  decision  of  the  same  court  in  O'Connor  v. 
Brooklyn  Heights  BaUroad  Company,  123  App.  Div.  784.  In 
the  earlier  case  it  was  held  that  section  101  applied  only  to  the 
case  of  a  through  car,  if  there  were  any  such,  and  that  the  com- 
pany was  not  obliged  to  give  a  transfer  from  one  car  to  another 
car  which  moved  over  the  remainder  of  its  route.  That  proposition 
was  overruled  by  the  decision  of  this  court  in  BvU  v.  New  York 
City  Bailway  Company,  192  N.  Y.  361.  The  section,  however, 
is  not  applicable  to  the  defendant,  for  all  the  defendant's  railroad 
was  constructed  and  in  operation  several  years  prior  to  May  6th, 

1884,  and  there  is  nothing  in  the  case  to  show  that  it  has  ever 
acquired  the  right  to  extend  its  road  or  to  construct  branches  under 
the  provisions  of  either  the  Gteneral  Bailroad  Act  or  its  predeces- 
sors, the  Surface  Street  Bailroad  Acts  of  1884,  chap.  252,  and 

1885,  chap.  303. 

The  plaintiffs  right  to  recovery  must,  therefore,  rest  on  sec- 
tion 104.  In  the  later  case.  King  v.  Nassau  Electric  B.  B.  Co., 
the  Appellate  Division  held  that  the  section  did  not  apply  be- 
cause the  defendant  in  that  case  was  the  owner,  not  the  lessor,  of 
the  two  roads  from  one  to  the  other  of  which  the  plaintiff  sought 
a  transfer.    From  the  citation  by  the  court  below  of  that  decision 


knowledge  of  all  men  that  the  municipalities  of  this  State  are  g^wing 
rapidly,  and  the  same  difficulties  would  necessarily  and  within  a  short  time 
beset  the  participants.    It  was  a  contract  for  continuing  peace." 

In  People  v.  Detroit  United  Ry.,  7  St.  Ry.  Rep.  946,  162  Misc.  460, 126  N.  W. 
700,  17  Det.  L.  N.  161,  an  ordinance  relative  to  giving  workingmen  tickets  for 
passage  at  certain  hours  at  the  rate  of  eight  tickets  for  twenty-five  cents  was 
considered,  and  it  was  held  that  the  ordinance  applied  to  territory  thereafter 
annexed  to  the  city.  The  court  said:  "It  may  be  asserted  as  a  general 
proposition,  applicable  here,  that  a  municipal  law  or  ordinance  designed  for 
a  city  at  large  operates  throughout  its  natural  boundaries,  whatever  they  are, 
and  is  not  affected  by  the  fact  that  these  are  enlarged  from  time  to  time." 
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as  an  authority  for  the  disposition  of  this  case  we  iinderstand  that 
court  to  have  held  that  because  the  defendant,  after  the  lease  of 
the  two  roads,  acquired  the  stock  of  the  companies  owning  those 
roads  and  thereupon  the  constituent  companies  became  merged  in 
the  lessee,  the  requirements  of  section  104  were  no  longer  im- 
perative, though  they  would  have  been  had  the  defendant  con- 
tinued to  operate  the  two  roads  under  the  leases.  We  do  not  assent 
to  this  proposition.  If  the  Railroad  Law  in  the  form  extant  at 
the  time  this  cause  of  action  arose  were  a  new  and  original  statute 
the  natural  construction  would  be  to  refer  the  commencement  of 
section  104,  "  every  such  corporation  entering  into  such  contract,^^ 
etc.,  to  the  preceding  section.  But  that  section  (103)  deals  only 
with  railroad  corporations  desiring  to  abandon  portions  of  their 
routes  which  are  no  longer  necessary  for  the  operation  of  the  road 
or  the  convenience  of  the  public.  Hence,  we  must  look  somewhere 
else  to  find  to  what  corporations  the  term  "  such "  applies,  or 
ignore  the  term  as  superfluous.  The  explanation  of  the  phrase- 
ology of  the  section  is  to  be  found  in  the  history  of  the  legislation 
on  the  subject  with  which  the  section  deals.  The  prototype  of 
section  104  is  found  in  the  Street  Surface  Railroad  Law  of  1885, 
chap.  305,  as  section  4.  That  act  authorized  any  street  surface 
railroad  company,  or  any  corporation  owning  or  operating  a  street 
surface  railroad  or  railroad  route,  to  contract  with  any  other  such 
company  or  corporation  for  the  use  of  their  respective  roads  or 
routes  or  any  portion  thereof.  It  further  authorized  the  lease 
of  such  roads.    Section  4  then  required 

"each  and  every  company  entering  into  any  contract  under  the  power  con- 
ferred by  this  act " 

to  transport  over  any  portion  of  the  road  embraced  within  the  con- 
tract for  a  single  fare  and  give  transfers  for  that  purpose.  In 
1890,  chapter  565,  the  Railroad  Law  already  mentioned,  embrac- 
ing the  regulation  of  railroads  of  every  kind,  was  enacted.  By 
section  103  of  that  statute  the  same  authority  was  given  to  street 
surface  corporations  to  contract  with  other  such  corporations  for 
their  respective  roads  or  routes.  Section  104  provided  for  the 
submitting  of  the  contract  to  a  vote  of  the  stockholders ;  and  the 
present  section  104  is  a  literal  and  exact  reproduction  of  section 
105  of  that  act  except  that  the  qualification  has  been  added 

''the  proisions  of  this  section  shall  only  apply  to  railroads  wholly  within  the 
limits  of  any  one  incorporated  city  or  village." 
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This  qualification  was  added  by  chapter  676  of  the  Laws  of  1892, 
which  amended  many  sections  of  the  General  Railroad  Law.  By 
that  provision  section  103  of  the  Laws  of  1890  was  entirely 
omitted  (probably  because  its  provisions  were  deemed  imnecessary, 
the  subject  being  covered  by  other  sections  of  the  statute  appli- 
cable to  all  railroads),  and  in  place  thereof  was  inserted  the 
present  section  103.  From  this  review  of  the  legislation  it  is  plain 
that  "  such  corporation  entering  into  such  contract "  embraces  all 
corporations  which  by  any  form  of  contract  acquire  the  right  to 
use  the  road  of  another  corporation.  We  see  no  reason  why  it 
does  not  include  contracts  for  consolidation  as  well  as  contracts  for 
lease  and  traffic  agreements.  Heading  sections  101  and  104  to- 
gether the  intent  of  the  legislature  is  reasonably  clear.  It  did  not 
intend  to  interfere  with  the  fares  which  existing  street  railroad 
companies  were  entitled  to  charge,  but  it  did  intend  to  require  as 
a  condition  for  the  exercise  of  the  privilege  of  expansion  in  any 
direction  that  they  should  subject  not  only  their  newly  acquired 
property  but  their  existing  property  to  the  provisions  of  the  statute 
relative  to  single  fares  and  transfers.  If  a  company  ever  extended 
its  line  or  built  a  branch,  under  the  provisions  of  the  statute,  from 
that  time  it  was  required  to  transfer  passengers  over  the  whole  of 
its  routes  for  a  single  fare.  If  it  made  any  contract  by  which  it 
acquired  the  right  to  use  the  railroad  of  another  company  it  was 
required  to  transport  its  passengers  over  the  joint  route  of  both 
companies  for  the  same  fare  that  either  was  entitled  to  charge 
before  making  the  contract  There  is  absolutely  no  reason  why 
a  merger  or  consolidation  should  be  exempt  from  conditions  im- 
posed in  the  case  of  leases  or  traffic  agreements  and  the  courts 
should  not  import  such  an  exemption  into  the  statute  unless  the 
phraseology  of  the  statute  requires  it.  We  think  neither  is  the 
fact.  A  fuller  review  of  this  legislation  may  be  found  in  the 
opinions  rendered  by  Judge  Edward  T.  Bartlett  in  the  cases  of 
Orijfin  v.  Intentrban  Street  Ry.  Co.,  179  N.  Y.  438,  and  O'Reilly 
V.  Brooklyn  Heights  Railroad  Company,  id.  450,  where  it  was  held 
that  the  language  of  the  present  section  refers  to  any  railroad 
company  owning  or  operating  any  railroad  or  railroad  route 
within  the  State.  Nor  is  anything  to  the  contrary  of  this  view  to 
be  found  in  the  opinion  rendered  by  Judge  Haight  in  People  v. 
Brooklyn  Heights  Railroad  Company,  187  N.  Y.  48.  All  that 
was  there  held  was  that  the  statute  did  not  apply  to  an  elevated  or 
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steam  railroad  riuming  on  its  own  right  of  way  which  had  been 
leased  bj  a  street  railroad  company.    Judge  Haight  there  said: 

''The  legislature  has  seen  fit  to  limit  the  power  of  street  surfaoe  railroads 
to  consolidate,  lease,  contract  or  operate  other  street  surface  railroads  bj 
imposing  a  condition  that  in  ease  they  do  so  contract  they  shall  transport  over 
their  connecting  lines  passengers  for  a  single  fare  of  five  cents  and  furnish 
transfers  to  their  own  intersecting  lines."     (p.  55.) 

The  question^  however,  still  remains  whether  the  defendant  is 
relieved  from  the  requirements  of  the  section  by  the  limitation 
that  it  should  apply  only  to  railroads  wholly  within  the  limits  of 
any  one  city  or  incorporated  village.  In  1894,  when  the  merger  or 
consolidation  was  effected,  the  road  of  the  Broadway  company  was 
wholly  within  the  cily  of  Brooklyn,  in  the  county  of  Kings.  The 
road  of  the  Jamaica  company  was  partially  in  that  city  but  mostly 
in  the  town  of  Jamaica,  county  of  Queens.  Therefore,  at  that 
time,  the  consolidation  of  the  roads  of  the  two  companies  did  not 
impose  on  the  new  corporation  the  obligation  to  transport  over  the 
combined  line  of  both  for  a  single  fare.  In  1897,  however,  the 
three  cities  of  New  York,  Brooklyn,  Long  Island  City,  the  county 
of  Richmond  and  the  greater  part  of  the  county  of  Queens,  in- 
cluding the  town  of  Jamaica,  were  consolidated  so  as  to  form  the 
present  city  of  New  York.  Did  such  consolidation  in  the  creation 
of  the  new  municipality  impose  upon  the  defendant  obligations 
and  requirements  from  which  before  consolidation  it  was  free? 
We  think  not.  In  the  case  of  what  might  be  regarded  as  the 
natural  extension  of  an  existing  city  or  village  caused  by  the  over- 
flow of  increasing  population  into  adjacent  territory,  it  may  be 
that  the  obligations  of  a  railroad  company  would  increase  with  the 
increase  of  the  municipality.  The  creation  of  the  present  city  of 
New  York  was  not  at  all  an  extension  of  that  character.  By  it 
were  combined  the  old  city  of  New  York  with  a  population  of 
1,800,000,  the  city  of  Brooklyn  with  a  population  of  1,000,000, 
and  the  outlying  districts  of  Queens  and  Richmond,  with  a 
population  of  150,000  more.  The  area  of  the  county  of  New 
York  is  thirty-nine  miles,  that  of  Kings  seventy-two,  of  Eichmond 
fifty-nine  and  of  the  annexed  portion  of  Queens  fifty-eight.  Thus 
the  area  of  the  new  city  is  over  five  times  that  of  the  old  city  of 
New  York  and  over  three  times  that  of  the  old  city  of  Brooklyn. 
Though  consolidated  into  a  single  municipal  corporation  the 
autonomy  of  the  several  constituent  municipalities  is  maintained 
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in  some  degree  by  the  creation  of  boroughs  to  which  certain  local 
administration  is  confided.  The  charter  of  the  new  city,  section 
1538,  enacted  that  the  franchises  theretofore  granted  by  any  of 
the  united  and  consolidated  municipalities  should  be  restricted  to 
their  respective  limits  before  the  consolidation.  It  would  seem 
fair  that  if  the  privileges  were  not  extended  by  consolidation 
neither  should  the  obligations  be.  It  is  hardly  to  be  supposed  that 
either  the  legislature  in  the  enactment  of  this  section  of  the  Bail- 
road  Law,  or  the  defendant  in  the  acquisition  of  the  two  roads 
under  the  provisions  of  that  law,  had  in  contemplation  such  a  vast 
and  radical  change  in  existing  conditions  as  was  caused  by  the 
creation  of  the  new  city.  It  may  be  said  that  the  difference  be- 
tween the  case  of  what  we  have  termed  the  natural  expansion  of 
the  city  and  that  of  the  creation  of  the  consolidated  city  is  one 
merely  of  degree.  This  is  true,  but  many  questions  are  merely  of 
that  character. 

The  order  appealed  from  should  be  affirmed  and  judgment  abso- 
lute rendered  for  the  defendant,  with  costs  in  all  courts. 

Ghat,  Haioht,  Vann,  Webneb  and  Hiscock,  J  J.,  concur; 
Collin,  J.,  concurs  in  result. 

Ordered  accordingly. 


HicJeey,  Kaplan  and  Wltzek  v.  Brooklyn  Heights  Railroad 

Company. 

(New  York  —  Appellate  DiviBion,  Second  Department.) 

Collision  or  TIiollet  Cab  with  Vbhicic;  Evidence;  Questions  fob  Jubt; 
Obuoation  of  Kailboao  to  Pebson  Dbiving  Acbosb  Tbacks;  Duty  to 
Look  Behind  Not  Continuous;  Chabge  Appboyed.  —  Action  to  recover 
for  injuries  to  a  horse  and  wagon  which  were  struck  by  the  defendant's 
trolley  car  on  a  city  street.  It  appeared  that  the  driver  of  the  wagon, 
desiring  to  cross  the  defendant's  tracks,  looked  behind  him  and  not  seeing 
a  car  approaching  proceeded  diagonally  across  the  tracks,  and  having 
gone  about  seventy-five  feet,  was  struck  by  the  defendant's  car  coming 
from  behind  at  a  high  rate  of  speed.  On  all  the  evidence,  held,  that  the 
negligence  of  the  defendant  and  the  contributory  negligence  of  the  plain- 
tiff's driver  were  questions  for  the  jury. 

BBtj  of  TMi-w^ae  of  Wason  to  Iniok  for  ApproaoUms  Ganu  —  The 

duiy  of  the  driver  of  a  wagon  to  look  for  approaching  street  cars  while  driving 
upon  the  tracks  of  a  street  railway  company  is  discussed  in  a  note  to  Wilson 
V.  8t  Louis  Transit  Co.,  7  St.  Ry.  Rep.  1. 
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While  the  plaintiff's  driver  was  required  to  use  reasonable  care  to  give 
the  defendant  the  ri^t  of  way,  he  had  a  right  to  assume  that  it  would 
operate  its  cars  with  reasonable  oare.  Having  looked  behind  him  for  an 
approaching  car  before  entering  upon  the  tracks,  and  discovering  none, 
he  had  a  right  to  expect  that  he  would  be  given  some  warning  by  the 
operator  of  a  car  subsequently  approcuihing.  He  was  not  obliged  to  look 
behind  him  all  the  time  he  was  crossing  the  track. 

Where  there  is  affirmative  evidence  that  the  plaintiff's  driver  looked 
behind  before  attempting  to  cross  the  track,  and  saw  no  car,  it  is  not 
error  to  refuse  to  charge  that  if  he  drove  seventy  feet  upon  the  track 
without  looking  again  until  he  was  in  a  place  of  danger,  he  was  guilty  of 
contributory  negligence. 

jyoFSSDAVT  appeals  from  a  judgment  in  favor  of  the  plaintiff.    Reported 

132  N.  Y.  Supp.  945. 

D.  A.  Marsh  (Oeorge  D.  Yeomans  with  him  on  the  brief),  for 
the  appellant. 

Ernest  P.  Seelman,  for  the  respondent 

Opinion  by  Woodwabd,  J. : 

The  plaintiff  brings  this  action  to  recover  damages  for  the  loss 
of  a  horse,  wagon  and  harness,  due  to  the  alleged  negligence  of  the 
defendant  in  operating  one  of  its  cars  on  Third  avenue,  in  the 
borough  of  Brooklyn,  on  the  14th  day  of  November,  1908.  The 
case  wa^  submitted  to  the  jury  upon  a  charge  fairly  presenting  the 
law,  and  from  the  judgment  entered  upon  the  verdict  the  defend- 
ant appeals  to  this  court,  as  well  as  from  the  order  denying  de- 
fendant's motion  for  a  new  trial.  It  appears  from  the  evidence 
that  the  plaintiff's  driver  was  driving  along  Third  avenue  just  as 
darkness  was  settling  down  on  the  evening  of  November  14,  1908. 
It  was  raining  and  foggy,  and  plaintiff's  horse  was  not  getting  a 
good  footing  on  the  asphalt  pavement.  The  driver  looked  to  the 
rear,  as  he  testifies,  and  saw  no  car.  He  then  pulled  his  horse 
about  so  as  to  drive  diagonally  across  the  defendant's  tracks,  in- 
tending to  get  uppn  the  south-bound  track  and  to  make  use  of  the 
Medina  sandstone  pavement  between  the  tracks  for  his  horse's 
greater  safety  in  traveling.  Just  how  far  plaintiff's  driver  pro- 
ceeded after  making  his  first  observation  does  not  clearly  appear, 
but  from  the  evidence  the  inference  could  be  fairly  drawn  that  he 
made  rather  an  abrupt  turn  in  the  direction  of  the  track  and  drove 
a  considerable  distance,  fifty  to  seventy  feet,  diagonally  with  the 
track,  and  had  nearly  cleared  the  north-bound  track,  on  which  the 
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defendant's  car  was  approaching  from  the  rear,  when  the  back 
wheel  of  his  wagon  was  struck  by  the  defendant's  car,  resulting 
iir  the  demolishing  of  the  wagon,  ijie  injury  of  the  harness  and  the 
maiming  of  the  horse  so  that  it  became  necessary  to  kill  him.  The 
car  appears  to  have  been  running  at  a  high  rate  of  speed,  and  it 
did  not  stop  until  it  had  traveled  nearly  a  block  beyond  the  scene 
of  the  accident,  though  this  may  have  been  due  to  the  injuries 
resulting  to  the  controller  of  the  car  in  the  collision.  We  think, 
under  all  of  the  facts  testified  to,  a  question  was  presented  for  the 
jury  upon  the  negligence  of  the  defendant,  as  well  as  to  the  con- 
tributory negligence  of  the  plaintiffs  driver.  From  the  testimony 
of  the  plaintiffs  witnesses,  the  plaintiff's  horse  and  wagon  must 
have  been  within  the  direct  line  of  vision  of  the  defendant's  motor- 
man  while  the  driver  was  driving  fifty  to  seventy-five  feet,  and  the 
plaintiff's  equipage  had  nearly  cleared  the  track  at  the  extreme 
distance  when  the  collision  occurred.  There  must  have  been  a 
considerable  length  of  time  between  the  time  that  the  plaintiff's 
wagon  came  into  view  of  the  motorman  and  the  collision;  time 
enough  to  have  slackened  the  pace  of  the  car  at  least,  and  yet  there 
is  not  the  slightest  evidence  of  any  action  on  the  part  of  the  de- 
fendant to  avert  the  accident,  except  that  it  is  in  the  evidence  that 
the  bell  of  the  approaching  car  was  sounded  just  at  the  instant 
before  the  contact.  While  it  was  the  duty  of  plaintiff's  driver  to 
use  reasonable  care  to  give  the  defendant  the  right  of  way,  he  had  a 
right  to  assume  that  the  defendant  would  operate  its  cars  with  a 
reasonable  degree  of  care,  and  having  looked  for  an  approaching 
car  before  entering  upon  the  defendant's  tracks,  and  no  car  being 
in  sight,  he  had  a  right  to  expect  that  he  would  be  given  some 
warning  of  an  approaching  car  after  he  had  come  within  the  view 
•f  the  operator  of  such  car.  Highways  are  for  the  use  of  the  gen- 
eral public,  and  each  user  owes  the  duty  of  reasonable  care.  The 
plaintiff's  driver  was  not  bound  to  watdi  behind  him  all  of  the 
time;  he  was  obviously  upon  the  track  with  a  view  to  crossing; 
he  had  observed  that  the  way  was  clear  when  he  started ;  the  way 
was  slippery  and  he  was  trying  to  avoid  that  danger,  and  if  the 
defendant  had  used  a  reasonable  degree  of  care,  it  is  obvious  that 
the  accident  need  not  have  occurred.  At  least  this  view  of  the 
evidence  was  within  the  province  of  the  jury,  and  we  think  its 
conclusions  should  not  be  disturbed. 

We  do  not  find  reversible  error  in  the  charge.      The  court 
refused  to  charge  that 
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'^  if  the  jury  find  tliat  Schroeder,  the  driver,  drove  seventy  feet  after  looking, 
and  did  not  look  again  until  he  was  in  a  point  of  danger  or  on  the  track,  at 
this  time  and  place,  knowing  the  danger  of  the  situatitm  and  being  familiar 
with  the  conditions  there  existing,  and  that  cars  come  frequently,  without 
making  any  effort  to  ascertain  whether  the  car  was  approaching  behind  him, 
and  that  contributed  to  the  accident,  the  plaintiff  cannot  recover." 

This  language  followB  closely  that  which  was  ref used^  affording 
grounds  for  reversal,  in  Belford  v.  Brooklyn  Heights  B.  B.  Co., 
1  St  Ry.  Rep.  624,  86  App.  Div.  388,  390,  but  there  the  evidence 
showed  that  the  driver  had  been  upon  the  defendant's  tracks  for  a 
distance  of  800  feet  or  more,  and  that  he  had  not  only  not  looked 
at  all,  but  that,  so  far  as  the  evidence  went,  he  had  not  listened  or 
made  use  of  any  of  his  faculties  to  ascertain  whether  a  car  was 
approaching  or  not  Here  there  was  affirmative  evidence  that  the 
plaintiff's  driver  looked  back  to  see  if  a  car  was  approaching  when 
he  turned  to  cross  the  tracks ;  that  he  saw  no  car  at  the  time,  and 
that  he  then  attempted  to  drive  diagonally  over  the  north-bound 
track  to  the  south-bound  track,  and  that  he  had  nearly  cleared  the 
north-bound  track  when  the  collision  came.  This  could  not  have 
taken  many  seconds,  for  the  evidence  in  the  extreme  only  fixes  his 
forward  movement  at  about  seventy-five  feet,  during  the  most  of 
which  time  he  must  have  been  in  plain  view  of  the  approaching 
car.  This  is  quite  a  different  situation  from  that  involved  in  the 
Belford  case,  where  the  accident  occurred  late  at  night,  and  the 
plaintiff  had  entered  upon  the  track  and  driven  there  for  800  feet 
without  making  any  effort  whatever  to  ascertain  whether  a  car  was 
approaching. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Present  —  Jenks,  P.  J.,  Thomas,  Cabb,  Woodward  and 
Rich,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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State  ex  rel.  Tyrrell,  Co.  Atty.,  v.  Lincoln  Traction  Co. 
(Nebraska — Supreme  Court) 

1.  Quo  W^BRANTO.  —  "An  information  in  the  nature  of  a  quo  warranto  filed 

against  a  corporation  by  its  corporate  name  admits  the  existence  of  the 
corporation.  If  the  charge  be  that  the  corporation  is  exercising  powers 
not  given  by  its  charter,  the  action  proceeds  against  the  corporation  to 
oust  it  from  the  use  of  the  usurped  power;  but,  where  it  is  claimed  that 
corporate  powers  are  being  usurped  by  a  body  which  has  no  corporate 
existence,  then  the  action  must  be  against  the  individuals  who  are  usurp- 
ing corporate  rights."  State  t.  Lincoln  Street  R.  Ck>.,  80  Neb.  333,  114 
N.  W.  422,  14  L.  R.  A.  (N.  S.)  336. 

2.  Consolidation  or  Stbeet  Railway  Companies  —  Section  3,  art  11,  of 

the  Constitution,  which  prohibits  the  consolidation  of  the  stock,  prop- 
erty, franchises,  or  earnings  in  whole  or  in  part  of  railroad  corporations 
and  telegraph  companies  owning  parallel  or  competing  lines,  does  not 
apply  to  street  railway  oorporaticms  not  engaged  in  general  railroad  or 
telegraph  business. 

3.  Issuance  or  Stocks  and  Bonds  bt  Stsebt  Railway  Cobfobation.  —  Sec- 

tion 5,  art  11,  of  the  Constitution,  which  forbids  a  railroad  corporatimi 
issuing  any  stocks  or  bonds  except  for  money,  labor,  or  property  actually 
received  and  applied  to  the  purposes  for  which  such  corporation  was 
created,  does  not  apply  to  street  railway  corporations  not  engaged  in 
general  railroad  business. 

4.  Dissolution  of  Consolidated  CoBP<ttATiON.  —  The  mere  fact  that  the 

directors  of  two  street  railway  corporations,  which  are  consolidated  by 
virtue  of  the  provisions  of  sections  6-12,  art  7,  a  72,  Comp.  St  1907, 
agreed  to  an  exchange  of  the  stocks  and  bonds  and  the  assets  of  the 
constituent  corporations,  for  the  consolidated  corporation's  stocks  and 
bonds  the  aggregate  par  value  whereof  greatly  exceeds  the  value  of  the 
tangible  assets  of  the  constituent  corporations,  is  not  in  itself  such  proof 
of  fraud  as  will  justify  a  dissolution  of  the  consolidated  corporation. 

6.  Fixing  Rates  ob  Chaboes.  —  The  valuation  thus  placed  on  the  assets  of 
the  constituent  corporations  will  not  bind  the  railway  commission  in 
estimating  the  valuation  upon  which  the  corporation  should  earn  an 
income,  or  in  fixing  the  price  the  carrier  may  charge  for  transporting 
passengers. 

6.  Fbanchise;  Cancellation  or  Bonds  and  Stock.  —  A  franchise  to  be  and 
to  do  as  a  public  service  corporation  is  held  in  trust  for  the  public  as 
well  as  for  the  profit  of  the  stockholders,  and  it  is  competent  for  a  court 
of  general  jurisdiction,  having  jurisdicticm  of  the  subject-matter  and  of 

C«Baolldatiom  of  Street  Railways.  —  As  to  the  consolidation  of  street 
raUways,  see  Nellis  on  Street  Railways  (2d  Ed.),  §§  101-103. 

Momapolj.  —  As  to  monopolistic  contracts  between  street  railway  com- 
panies, see  the  note  to  Evansville,  etc,  Ry.  Co.  v.  Evansville,  etc.,  Elec.  Ry., 
p.  326. 
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the  parties  in  interest,  to  cancel  bonds  and  stocks  issued  without  ocm- 
sideration  by  such  a  corporation,  where,  to  permit  them  to  gain  currency, 
will  seriously  impair  its  ability  to  discharge  its  duty  to  the  public 

7.  Gaitcellation  of  Bonds  Ain>  Stock.  —  But  if  in  a  oonsolidati<m  of  con- 
stituent street  railway  companies  which  theretofore  satisfactorily  served 
the  public,  all  of  their  tangible  property  is  conveyed  to  the  consolidated 
corporation  and  subsequently  improved,  the  mere  fact  that  the  stock  and 
bond  issues  of  the  constituent  corporations  were  doubled  by  the  consoli- 
dated corporation,  without  greatly  adding  to  the  tangible  assets,  will  not 
justify  a  cancellation  of  that  stock. 

And  if  to  cancel  one  class  of  that  stock  will  take  from  part  of  the 
stodcholders  the  consideration  for  their  agreement  to  consolidate  the 
constituent  corporations  and  will  not  interfere  with  the  consideration 
received  by  other  stockholders^  none  of  the  stock  should  be  canceled  if 
the  consolidation  be  permitted  to  continue. 

S.  Quo  Wabbanto  Pboceedinos;  Plbadino;  Burden  of  Phoof.  —  In  proceed- 
ings in  quo  u>arranto  prosecuted  by  the  county  attorney  or  the  Attorney- 
General,  the  respondent  should  either  disclaim  or  justify  exercising  the 
ehallei^ed  franchise,  and,  in  the  latter  event,  should  plead  the  precise 
authority  for  his  or  its  conduct. 

And  if  the  plea  of  justification  is  traversed  by  the  reply,  the  burden  is 
upon  the  respondent  to  establish  his  right. 

9.  JuDGiiENT;  When  Not  Bab  to  Quo  Wabbanto  Pbogebdinos. — A  judg- 
ment responding  to  the  sole  issues,  confirming  the  respondent's  Hght  to 
be  and  to  exercise  the  franchise  of  operating  a  street  railway,  is  no  bar 
to  subsequent  quo  toarranto  proceedings   challenging  the  respondent's 
right  to  exercise  the  franchise  of  manufacturing,  selling,  and  distributing 
electric  current  for  illumination  and  power  purposes,  or  operating  a 
heating  plant  in  the  same  city;  nor  did  the  State  split  its  cause  of  action 
by  failing  to  include  in  its  first  information  a  complaint  with  relation  to 
the  exercise  of  the  last-described  franchise. 
10.  Appeal;  Sevebablb  Issues.  —  The  respondent  having  failed  to  sustain  the 
burden  of  proof  cast  upon  it  by  the  issues  joined  and  the  law,  and  the 
charges  in  the  information  being  severable,  the  judgment  will  be  affirmed 
as  to  those  issues  which  the  evidence  discloses  were  properly  determined, 
and  reversed  as  to  those  upon  which  there  is  a  failure  of  proof. 
(Syllabus  by  the  Court.) 

BxLATOB  in  quo  warranto  proceedings  appeals  from  judgment  for  respondents. 
Reported  134  N.  W.  278. 

J.  B.  Strode  and  P.  M.  Tyrrell,  for  appellant 

C  8.  Allen  and  Hainer  &  Smith,  for  appellees. 

Opinion  by  Root,  J. : 

This  is  an  appeal  by  the  State  from  a  judgment  in  the  respond- 
entia favor  on  Ae  issues  joined  in  quo  warranto  proceedings. 
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In  January,  1909,  the  Lincoln  Traction  Company  and  the  Citi- 
zens' Eailway  Company,  corporations,  were  separately  operating 
lines  of  street  railway  in  the  city  of  Lincoln.  The  traction  com- 
pany also  controlled  a  heat,  light  and  power  plant  within  that  city. 
At  this  time  the  Citizens'  Bailway  Company  had  outstanding 
$415,000  capital  stock,  which  the  railway  commission  subse- 
quently found  represented  the  investment  of  money  and  services 
of  the  reasonable  value  of  $399,000.  This  corporation  was  organ- 
ized about  1905,  and  there  is  uncontradicted  evidence  tending  to 
prove  that  the  increase  in  the  market  value  of  materials  used  in 
the  construction  of  that  railway  at  least  equaled  the  depreciation 
thereof  by  use  intermediate  the  organization  of  this  corporation 
and  February,  1909. 

The  traction  company  in  January,  1909,  had  outstanding 
$700,000  of  common  stock,  $189,000  of  bonds,  and  a  floating  debt 
of  $61,000,  or  gross  liabilities  of  $1,280,000.  The  amount  of 
money  invested  by  this  corporation  and  its  predecessors  in  interest 
in  the  properties  of  this  corporation  cannot  be  so  definitely  ascer- 
tained because  the  traction  company  in  1909  was  the  successor  in 
interest  of  several  street  railway  companies  that  some  twenty  years 
previously  constructed  and  sul)«equently  operated  distinct  railway 
systems  in  that  city.  By  an  inevitable  process  of  evolution,  the 
original  equipment  of  those  railways  was  discarded,  the  ways  im- 
proved, and  the  motor  power  changed  from  horse  to  electricity. 
In  September,  1907,  the  railway  commission  found  that  the  orig- 
inal cost  of  the  properties  of  the  traction  company  was  $1,660,000, 
and  that  $606,000  had  been  expended  in  additions  and  improve- 
ments. We  are  not  advised  by  the  record  whether  any  part  of  this 
$2,266,000  represents  money  expended  for  such  ordinary  mainte- 
nance as  should  be  charged  to  operating  expenses.  If  so,  to  that 
extent  the  expenditure  would  be  no  more  of  an  investment  than 
the  money  paid  for  wages  or  taxes.  It  seems,  however,  that  the 
railway  commission  found  that  at  the  time  of  the  hearing  the  total 
replacement  value  of  the  street  railway  was  $1,100,000,  and  that 
the  company's  expert  had  fixed  that  valuation  at  $1,151,672.  As 
we  understand  the  record,  the  traction  company  also  had  invested 
about  $350,000  in  subsidiary  heat,  light  and  power  organizations. 
While  the  evidence  is  not  definite,  we  are  of  the  opinion  that  the 
heating  plant  was  constructed  and  is  ostensibly  operated  by  a 
separate  corporation.  Whether  the  lifirht  and  power  industry  is 
owned  by  a  distinct  corporation,  separate  from  the  street  railway 


Digitized  by 


Googk 


120  Stbeet  Railway  Bepobts.  [Vol.  8 

oampany,  we  are  not  definitely  advised  by  the  proof;  but  our  im- 
pression is  that  the  respondent  assumes  ownership  of  and  the  right 
to  enjoy  those  franchises  without  the  intervention  of  any  other 
corporation  or  other  person.  The  traction  company  was  th^i 
earning  net  upon  all  of  its  properties  $116,000  per  annum. 

February  1,  1909,  the  directors  of  these  corporations  assuming 
to  act  und^  the  provisions  of  seyction  6  et  seq.,  art  7,  c.  72,  Comp. 
St  1907,  entered  into  a  contract  of  consolidation,  by  the  terms  of 
which  all  of  the  property  tangible  and  intangible  of  the  constituent 
corporations  was  to  become  the  property  of  the  new  corporation, 
which  was  also  to  be  known  as  the  Lincoln  Traction  Cmpany.  The 
authorized  bond  and  stock  issue  of  the  new  corporation  is  as  follows : 
$1,500,000  of  bonds,  $250,000  of  which  were  appropriated  to 
retire  the  bonds  issued  by  the  elder  traction  company  and  the 
floating  indebtedness;  1,500,000  of  preferred  stock  entitled  to  a 
cumulative  dividend  of  6  per  cent  per  annum ;  and  $2,000,000  of 
common  stock  entitled  to  the  residue  of  the  net  earnings  of  the 
company;  $770,000  of  the  new  bonds  were  to  be  exchanged  for 
the  $700,000  preferred  stock  of  the  elder  traction  company. 
Holders  of  the  $330,000  common  stock  of  the  elder  company  were 
to  receive  two  shares  of  preferred  stock  and  four  shares  of  com- 
mon stock  in  the  consolidated  corporation  for  every  share  of  their 
common  sUxk,  The  holders  of  the  $415,000  sto<^  issued  by  the 
Citizens^  Railway  Company  received  a  like  amount  of  the  preferred 
stock  of  the  consolidated  company  and  $332,000  of  the  common 
stock  of  that  corporation.  Provision  was  also  made,  in  accordance 
with  the  requirements  of  the  statute,  to  ascertain  the  value  of  and 
to  pay  in  cash  for  any  stock  of  either  constituent  corporation  which 
the  holder  refused  to  exchange  for  stock  in  the  consolidated  corpo- 
ration. The  agreement  was  executed  in  triplicate,  one  copy 
whereof  was  filed  in  the  office  of  the  secretary  of  state,  and  one 
copy  in  the  office  of  the  county  clerk  of  Lancaster  county,  and  one 
copy  was  retained  by  the  consolidated  corporation.  The  agree- 
ment was  accepted  by  more  than  two-thirds  of  the  stockholders  of 
the  constituent  corporations,  and,  so  far  as  we  are  advised,  no 
stockholder  or  creditor  of  either  corporation  has  taken  any  excep- 
tion to  the  proceedings.  The  result  of  this  transaction  was  to 
increase  by  $770,000  the  bonded  debt  of  the  combined  corpora- 
tions, to  increase  by  $375,000  the  preferred  stock,  and  the  com- 
mon stock  was  increased  $1,322,000.  In  other  words,  before  con- 
solidation the  gross  stock  and  bonds  liability  of  the  constituent 
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oompaniea  was  $1,695,000,  and,  immediately  after,  that  liability 
aggregated  $3,747,000,  an  increase  of  $2,052,000. 

There  is  considerable  evidence  concerning  the  value  of  the  com- 
bined properties,  and,  as  might  be  expected,  the  opinions  are  not 
harmonious,  nor,  in  the  view  that  we  take  of  the  case,  is  that  fact 
material  The  sole  respondent  is  the  consolidated  corporation 
sued  in  its  corporate  name.  By  this  proceeding  the  State  is 
estopped  in  this  action  to  question  the  corporate  existence  of  the 
respondent,  nor  has  it  made  those  persons  parties  upon  whom  a 
judginent  of  ouster  could  operate.  State  v.  Uridil,  37  Neb.  371, 
56  N.  W.  1072;  State  v.  Lincoln  Street  B.  Co.,  80  Neb.  333,  114 
N.  W.  422, 14  L.  R  A.  (N.  S.)  836. 

The  State  invokes  article  11  of  the  Constitution  to  sustain  its 
contention  that  the  stock  and  bond  issues  should  be  canceled  and 
the  consolidation  adjudged  null  and  void.  Among  other  things, 
section  3  of  article  11,  supra,  forbids  the  consolidation  of  the 
stocks,  property,  franchises  or  earnings  of  two  or  more  railroad 
corporations  or  tel^raph  companies  owning  competing  or  parallel 
lines,  and  section  6  of  that  article  provides  that  no  railroad 
corporation 

"  shall  issue  any  stock  or  bonds,  except  for  money,  labor  or  properly  actually 
reodved  and  applied  to  the  purposes  for  which  such  corporation  was  created; 
and  all  «tock,  dividends,  and  other  fictitious  increase  of  the  capital  stock  or 
indebtedness  of  any  sudi  corporation  shall  be  void.** 

In  City  of  Lincoln  v.  Lincoln  Street  R.  Co.,  67  Neb.  469,  483, 
93  N.  W.  766,  it  was  su^ested,  but  not  determined,  that  these 
provisions  of  the  Constitution  do  not  apply  to  street  railway  com- 
panies. In  the  instant  case  we  are  of  opinion  that  the  point  is 
fairly  presented  and  should  be  determined.  No  such  limitations 
appear  in  the  Constitution  of  1866.  It  is  a  matter  of  common 
knowledge  that  many  of  the  provisions  of  our  Constitution  were 
taken  from  the  1870  Constitution  of  Illinois.  Sections  3  and  5, 
article  11,  of  the  Constitution  of  Nebraska  are  quite  similar  to 
sections  11  and  13,  article  11,  of  the  1870  Constitution  of  Illinois. 
In  1870  the  agitation  which  gave  birth  to  the  granger  laws  of  the 
western  States  was  active,  and  the  people  of  Illinois  were  deter- 
mined that  competition  should  continue  between  the  common  car^ 
riers  for  hire  of  freight  and  passengers.  These  conditions  existed 
in  a  more  acute  form  in  Nebraska  in  1875,  when  our  present  Con- 
stitution was  adopted.     The  evils  growing  out  of  the  circulation 
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of  railroad  stocks  and  bonds  that  had  been  issued  without  con- 
sideration or  for  a  grossly  inadequate  consideration  were  also 
known  in  1870  and  in  1875,  But,  so  far  as  we  are  advised,  street 
railways  were  not  during  those  years  considered  an  inviting  field 
for  exploitation,  and  the  people  of  Nebraska  gave  that  subject  no 
more  thought  than  to  adopt  section  4  of  article  11,  which  forbids 
the  Gteneral  Assembly  to  grant  the  right  to  construct  or  operate  a 
street  railroad  within  the  limits  of  any  city,  town  or  incorporated 
village  without  the  consent  of  the  local  authorities  having  control 
of  the  streets  and  highways  of  the  municipality.  As  we  are 
advised,  but  one  street  railway  had  been  constructed  in  this  State 
in  1875. 

In  section  72  et  seq.,  c.  25,  Rev.  St.  1866,  may  be  found  com- 
prehensive provisions  for  the  incorporation  by  general  law  of  rail- 
road companies.  But  it  was  not  until  1877  that  the  L^slature 
enacted  statutes  referring  specifically  to  the  incorporation  of  street 
railway  companies.  Laws  1877,  p.  135.  It  is  not  improbable 
that  theretofore  such  corporations  might  have  been  formed  under 
the  provisions  of  section  123  et  seq.,  c.  25,  Rev.  St  1866,  relating 
generally  to  corporations,  yet  in  1867  (Sp.  Laws  1867,  p.  76),  the 
territorial  Legislature  granted  a  special  charter  to  the  Omaha 
Horse  Railway  Company  to  construct  and  operate  a  street  railway 
in  the  city  of  Omaha  and  within  a  radius  of  five  miles  of  its 
limits.  The  Legislature  by  the  Act  of  February  25,  1875,  pur- 
ported to  grant  to  the  first  corporation  that  should  build  and 
operate  a  street  railway  in  any  of  the  cities  in  Nebraska  exclusive 
franchises  for  twenty-five  years.  Laws  1875,  p.  204  (Complete 
Session  Laws,  p.  884).  In  1875  Omaha  was  the  only  city  in 
Nebraska  containing  sufficient  population  to  justify  the  mainte- 
nance of  a  street  railway.  At  that  time  there  were  no  evil  prac- 
tices with  respect  to  street  railways  to  be  remedied  in  Nebraska 
and  no  reason  to  expand  by  construction  the  popular  definition  of 
the  word  "  railroad.'^  In  its  broadest  significance  that  word  in- 
cludes a  street  railway,  but  its  meaning  depends  upon  the  context 
and  general  intent  of  the  written  law  in  which  it  is  used.  City  of 
Chicago  v.  Evans,  24  HI.  52.  Because  the  administrative  branch 
of  the  government  by  a  practical  construction  of  a  revenue  law  had 
construed  the  word  "railroad"  to  mean  street  railways,  the 
Supreme  Court  of  Florida  so  held.  Bloxham  v.  Consumers'  E.  L. 
&  Street  B.  Co.,  36  Fla.  519,  18  South.  444,  29  L.  R.  A.  507,  51 
Am.  St.  Rep.  44.     But  it  is  said  in  substance  in  that  case,  by 
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Liddon,  J.,  that  the  word  generally  applies  to  commercial  railways 
engaged  in  the  transportation  for  long  distances  of  freight  and 
passengers,  whereas  the  words  "  street  railway  "  apply  solely  to 
railways  laid  upon  the  surface  and  grade  of  the  street  and  so  con- 
structed as  not  to  exclude  the  public  from  the  use  of  that  part  of 
the  street. 

In  Stale  v.  Dvluth  Oaa  &  Water  Co.,  76  Minn.  96, 107,  78  N.  W. 
1032,  1034  (57  L.  R  A.  63),  Mitchell,  J.,  in  classifying  street 
railways  and  railroads,  said: 

**  Speaking  generally,  &  street  railway  is  local,  derives  its  business  from  the 
streets  along  which  it  is  operaled,  and  is  in  aid  of  the  local  travel  upon  those 
streets,  while  a  commercial  railway  usuaUy  derives  its  business,  either  directly 
or  indirectly,  through  connecting  roads,  from  a  large  area  of  territory,  and  not 
from  the  travel  on  the  streets  of  those  cities,  either  terminal  or  way  stations, 
along  which  they  happen  to  be  constructed  and  operated.  In  fact,  so  far  fnnn 
being  an  aid  or  advantage,  th^y  are  a  positive  impedlmait,  to  the  travel  <hi 
audi  streets.^ 

See  also  Carli  v.  Stillwater  Street  R.  &  T.  Co.,  28  Minn.  873, 
10  N.  W.  205, 41  Am.  Rep.  290 ;  Minneapolis  &  St.  P.  S.  B.  Co.  v. 
Manitou  Forest  Syndicate,  101  Minn.  132,  112  N.  W.  13 ;  Louis- 
vide  &  P.  R.  Co.  V.  Louisville  City  R.  Co.,  2  Duv.  (Ky.)  176; 
Lincoln  Street  R.  Co.  v.  McClellan,  64  Neb.  672,  74  N.  W.  1074, 
69  Am.  St.  Rep.  736. 

The  terms  of  a  constitution  should  be  construed  according  to 
their  plain  and  ordinary  acceptation,  unless  it  is  evident  they  were 
used  in  a  legal  or  technical  sense.  State  v.  Bacon,  6  Neb.  286; 
State  V.  Lancaster  County,  6  Neb.  474;  Hamilton  Nat.  Bank  v. 
American  Loan  dc  Trust  Co.,  66  Neb.  67,  92  N.  W.  189 ;  Wilcox 
V.  People,  90  HI.  186,  196. 

Considering  the  mischief  which  article  11  of  the  Constitution 
was  adopted  to  remedy,  the  general  history  of  the  State  in  1876, 
and  giving  the  words  in  sections  3  and  5  of  that  article  their  ordi- 
nary meaning,  we  are  of  opinion  that  those  sections  were  not  in- 
tended to,  do  not  purport  to,  and  do  not  as  a  matter  of  law  relate 
to,  street  railways.  These  constitutional  provisions,  therefore,  do 
not  authorize  the  court  to  dissolve  the  respondent  or  to  cancel  any 
part  of  its  capital  stock. 

The  relator,  however,  contends  that,  if  it  be  conceded  that  the 
fundamental  law  does  not  authorize  a  judgment  of  dissolution,  yet 
for  other  reasons  all  of  the  common  stock  should  in  this  proceed- 
ing be  canceled.     To  sustain  this  assertion  the  relator  argues  that. 
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since  the  aggregate  value  of  the  tangible  property  of  the  con- 
stituent companies  does  not  amount  to  the  sum  of  the  par  value  of 
the  preferred  stock  and  the  bonds  of  the  consolidated  corporation, 
the  directors  and  stockholders  of  the  constituent  and  the  consoli- 
dated corporations  committed  a  fraud  upon  the  public  by  issuing 
and  delivering  the  common  stock  in  controversy,  that  it  impairs  the 
credit  of  the  consolidated  corporation,  permits  its  affairs  to  be  con- 
trolled and  managed  by  men  whose  interest  in  its  welfare  is  specu- 
lative, and  will  materially  interfere  with  the  proper  maintenance 
and  extension  of  street  car  service  and  legitimate  rate  reductions. 

We  do  not  question  the  right  of  a  court  in  a  proper  action  to 
cancel  corporate  stock  issued  and  delivered  without  consideration, 
or  in  some  instances  under  such  circumstances  as  to  perpetrate  a 
fraud,  and  this  is  particularly  true  of  qtum-pnhlic  corporations, 
vested  by  law  with  power  to  be  exercised  for  the  public  welfare  as 
well  as  for  the  stockholders*  profit.  The  law  condemns  such  ultra 
vires  acts  of  those  corporations  as  will  seriously  impair  their 
ability  to  properly  discharge  their  public  duties.  McCarter  v. 
Pitman,  Olassboro  &  Clayton  Oas  Co.,  74  N.  J.  Eq.  255,  69  Ail. 
211. 

But  in  a  proceeding  to  cancel  such  watered  stock,  if  the  court's 
judgment  is  not  controlled  by  statute,  the  proofs  relied  on  to  estab- 
lish the  illegality  of  the  stock  should  be  clear  to  justify  a  cancella- 
tion, and  the  fact  that  property  exchanged  for  stock  is  not  worth 
in  the  market  the  par  value  of  that  stock  will  not,  ordinarily,  sus- 
tain a  finding  of  fraud.  In  the  instant  case  the  relator's  evidence 
tends  to  prove  that  the  value  of  these  properties  did  not  in  Feb- 
ruary, 1909,  exceed  $2,000,000  in  value,  while  the  respondent's 
evidence  tended  to  prove  that  the  properties,  tangible  and  intangi- 
ble, were  then  worth  $3,300,000.  Memphis  &  L.  B.  Co.  v.  Dow, 
120  U.  S.  287,  7  Sup.  Ct.  482,  30  L.  Ed.  595;  Sioux  City,  0.  & 
TT.  n.  Co.  V.  Manhattan  Trust  Co.,  92  Fed.  428,  34  0.  C.  A.  431 ; 
Wells  V.  NoHhem  Trust  Co.,  195  HI.  288,  296,  63  N.  E.  136. 
If  we  accept  the  State's  proof,  there  is  no  such  discrepancy  in 
values  as  to  justify  a  judgment  canceling  the  stock.  But,  however 
this  may  be,  the  statute  under  which  the  consolidation  is  said  to 
have  been  consummated  does  not  in  direct  language  or  by  fair 
intendment  provide  that  the  stock  and  bond  issue  of  the  consoli- 
dated corporation  shall  not  exceed  the  combined  issues  of  the  con- 
stituent corporations,  nor  that  the  property  of  the  consolidated  cor- 
poration shall  equal  in  value  the  par  value  of  its  stock  and  bond 
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issue.  This  statute  invites^  rather  than  restricts,  the  inflation  of 
stocks  and  bonds.  If  the  consolidation  was  consummated,  a  new 
corporation  was  created.  Ohio  &  M.  22.  Co.  v.  People,  123  111. 
467, 14  N.  E.  874. 

Should  the  common  stock  of  the  new  corporation  be  canceled,  it 
would  be  impossible  to  place  the  stockholders  of  the  constituent 
companies  in  their  former  position,  because  the  older  corporations 
for  most  purposes  ceased  to  exist  with  the  creation  of  the  new  cor- 
poration, and  the  agreement  between  the  stockholders  would  be 
partially  annulled.  The  owners  of  the  common  stock  in  the  con- 
stituent companies  were  willing  to  exchange  for  the  stock  of  the 
consolidated  corporation  upon  the  terms  agreed  to.  Is  it  within 
the  proyince  of  the  court  to  say  that  they  shall  trade  on  other 
terms?  Connected  with  the  contract  to  exchange  was  an  agree- 
ment to  permit  the  holders  of  preferred  stock  to  barter  their  hold- 
ings for  the  consolidated  corporation's  bonds.  Would  the  owners 
of  the  common  stock  of  the  constituent  corporations  have  been  will- 
ing to  permit  that  substitution  had  they  known  that  the  terms  of 
the  agreement  with  respect  to  their  stock  could  not  be  enforced  and 
would  not  be  respected?  It  is  evident  that  the  court  cannot  by 
any  process  of  scaling  down  the  common  stock  place  the  holders  in 
the  position  they  occupied  before  the  consolidation.  So  far  as  the 
respondent's  ability  to  serve  the  public,  it  owns  all  of  the  property 
devoted  by  its  predecessors  to  that  purpose  and  has  expended  over 
$200,000  in  improving  its  power  plant  and  in  extending  its  rail- 
way, and  it  is  within  the  power  of  the  railway  commission  to  com- 
pel such  additional  expenditures  as  may  be  necessary  to  afford  the 
public  the  service  it  is  entitled  to  from  the  respondent,  and  its 
earnings  are  ample  to  pay  for  such  improvements. 

Nor  will  the  valuation  by  implication  fixed  by  the  promoters  of 
the  consolidation  concerning  the  value  of  the  property  of  the  con- 
stituent corporations  and  of  their  stocks  and  bonds  bind  the  rail« 
way  commission  in  determining  in  a  proper  case  the  investment 
upon  which  the  respondent's  stockholders  should  receive  a  return 
in  the  way  of  dividends,  or  the  exact  amount  of  the  charges  that 
may  be  exacted  for  transporting  passengers.  Smyth  v.  Ames,  169 
TJ.  S.  466,  18  Sup.  Ct.  418,  42  L.  Ed.  819;  San  Diego  Land  & 
Town  Co.  V.  National  City,  174  TJ.  S.  739,  757,  19  Sup.  Ct.  804, 
43  L.  Ed.  1154;  Covington  &  Lexington  Turnpike  Road  Co,  v. 
Sanford,  164  XT.  S.  578,  17  Sup.  Ct.  198,  41  L.  Ed.  560.  We 
ihe^fore  conclude  that  the  relator  has  not  made  out  a  case  justify- 
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ing  the  court  in  these  proceedings  to  direct  the  cancellation  of  the 
common  stock. 

This  brings  us  to  the  relator's  final  contention  that  the  respond- 
ent should  be  ousted  from  the  privileges  of  distributing  and  selling 
electric  current  for  illumination  and  power  purposes  and  dis- 
tributing and  selling  heat  to  private  consumers.  The  respondent 
suggests  that,  inasmuch  as  the  articles  of  incorporation  of  the  Citi- 
zens' Railway  Company  are  not  in  evidence,  we  should  presume 
that  they  authorize  the  exercise  of  those  privileges.  But  the 
burden  was  not  o^  the  State  to  produce  this  proof. 

Where  an  information  in  quo  warranto  presented  by  the  law 
officer  of  the  county  or  of  the  State  charges  the  respondent  with 
the  unlawful  exercise  of  corporate  franchises,  the  answer  should 
be  either  a  disclaimer  or  a  justification.  In  the  latter  event  the 
facts  to  exonerate  the  respondent  should  be  pleaded.  32  Cyc. 
1455 ;  State  v.  Tillma,  32  Neb.  789,  49  N.  W.  806. 

And  if  the  information  does  not  disclose  that  the  State  is  de- 
manding a  forfeiture  of  franchises  at  one  time  legal,  the  burden 
is  on  the  respondent.  State  v.  Davis,  64  Neb.  499.  90  N.  W.  232 ; 
16  Encyc.  PI.  &  Pr.  481. 

The  respondent  answered  that  its  remote  assignor,  the  Lincoln 
Electric  Railway  Company,  acquired  light  and  power  franchises; 
that  in  1900  the  city  of  Lincoln  granted  the  earlier  traction  com- 
pany frandiises  for  those  purposes,  and  in  1906,  when  the  judg- 
ment, in  State  v.  Lincoln  Street  R.  Co.,  80  Neb.  333,  114  N.  W. 
422, 14  L.  R.  A.  (N.  S.)  336,  was  rendered  the  respondent  therein 
had  been  for  several  years  exercising  those  franchises.  It  is  con- 
tended that  the  respondent  is  not  acting  vltra  vires  in  the  matters 
complained  of,  that  the  judgment  in  the  Caldwell  Case  is  a  bar 
to  this  action  not  only  because  of  the  things  adjudged,  but  that  to 
hold  otherwise  will  permit  the  State  to  split  its  cause  of  action, 
and  that  by  inaction  the  State  is  estopped  to  maintain  this  branch 
of  its  case.  None  of  the  ocdinances  or  charters  pleaded  are  in 
evidence.  If  they  were,  an  interesting  question  as  to  the  power  of 
a  street  railway  to  accept  and  enjoy  a  heating,  power  or  lighting 
franchise  would  be  presented.  The  prayer  of  the  information  is 
for  a  dissolution  of  the  respondent,  or,  if  that  relief  be  not  granted, 
that  its  common  stock  and  bond  issue  be  canceled 

**  and  for  such  other  relief  as  the  court  may  find  necessary  to  render  effeetual 
its  said  judgment.'' 
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Whether  the  relief  contended  for  in  the  argument  should  be 
granted  under  this  prayer  is  not  discussed  in  the  briefs  and  will 
not  be  determined.  The  district  judge  filed  a  written  opinion 
giving  his  reasons  for  the  judgment,  and  no  mention  is  made  of  the 
heat,  lighting  or  power  franchise;  but  his  discussion  relates  solely 
to  dissolving  the  respondent  In  the  journal  entry,  however,  the 
finding  is  general  in  the  respondent's  favor,  and  die  information 
is  dismissed  without  reservation,  so  that  it  is  probable  as  a  matter 
of  law  that  the  judgment  confirms  the  respondent  in  the  right  to 
exercise  those  franchises.  The  discussion  of  this  subject  is  not 
satisfactory,  and  we  prefer  not  to  dispose  of  the  law  question  in 
this  state  of  the  record.  There  is  some  evidence  tending  to  prove 
that  the  heating  plant  was  constructed  by  a  distinct  corporation, 
and  that  all  of  its  stock  is  owned  by  the  Lincoln  Traction  Company. 
But  a  few  words  of  general  argument  are  found  in  the  briefs  with 
respect  to  this  branch  of  the  case. 

In  Nebraska  Shirt  Co.  v.  Horton,  8  Neb.  (TTnof.)  888,  93  N. 
W.  225,  we  held  that  unless  authorized  by  statute  a  corporation 
has  no  power  to  subscribe  to  the  capital  stock  of  another  corpora- 
tion. And  the  rule  is  applied  to  a  banking  corporation  in  Bank  of 
Commerce  v.  Hart,  37  Neb.  197,  65  N.  W.  631,  20  L.  E.  A.  780, 
40  Am,  St  Rep.  479.  Section  9,  art.  7,  c  72,  Comp.  St.  1907, 
authorizes  street  railway  companies  to  subscribe  to  the  stock  of 
another  street  railway  company  whose  lines  of  railway  connect 
with  those  of  the  subscribing  company ;  but  we  have  not  been  cited 
to  any  statute  authorizing  street  railway  corporations  to  subscribe 
to  the  stock  of  corporations  organized  for  the  purpose  of  trans- 
acting any  business  other  than  a  street  railway.  We  find  no  refer- 
erence  in  either  brief  to  the  law  on  this  branch  of  the  case. 

As  we  understand  the  record,  the  respondent  failed  to  sustain 
die  burden  of  establishing  its  right  to  exercise  heat,  light  or  power 
franchises,  and  to  this  extent  the  judgment  is  not  sustained  by 
sufficient  evidence.  The  respondent  pleads  the  judgment,  in  State 
V.  Lincoln  Street  R.  Co.,  80  Neb.  333, 114  N.  W.  422, 14  L.  R  A. 
(N.  S.)  836,  in  bar;  but  an  inspection  of  the  record  in  that  case, 
which  we  find  in  the  bill  of  exceptions,  discloses  that  the  sole  fran- 
chise there  challenged  was  the  right  of  the  respondent  to  exist,  or 
to  operate  a  street  railway  in  the  city  of  Lincoln.  No  mention  is 
made  in  the  pleadings  or  judgment  to  light,  power  or  heat  fran- 
chises. The  testimony  to  support  the  respondent's  right  to  exer- 
cise the  franchise  of  a  street  railway  is  not  necessary  to  sustain  the 
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other,  80  not  only  was  there  no  adjudication  of  the  subject-matter 
of  the  instant  case,  but  there  was  no  splitting  of  causes  of  action. 
23  Cyc  439;  State  of  Maine  v.  United  States,  36  Ct  CI.  531. 

Xor  are  we  willing,  in  the  state  of  this  record,  to  say  that  the 
State  is  estopped  by  its  laches  from  prosecuting  these  parts  of  its 
complaint  We  think  these  issues  should  not  be  determined  by 
us  in  the  state  of  the  record.  Some  other  matters,  we  deem  imma- 
terial to  the  merits  of  the  case,  are  referred  to  in  the  answer  and 
in  the  briefs ;  but  we  do  not  believe  we  are  justified  in  extending 
this  opinion  by  further  reference  thereto. 

The  judgment  of  the  District  Court  is  a£Srmed  in  so  far  as  it 
refuses  to  dissolve  the  respondent,  or  to  cancel  its  bonds  or  common 
stock;  but,  as  to  all  other  issues  joined  by  the  pleadings,  the  judg- 
ment is  reversed  and  the  cause  remanded.  Each  party  to  pay  its 
own  costs  in  this  court. 

Judgment  accordingly. 

Reese,  C.  J.,  not  sitting. 


Sehliesleder  v.  Milwaukee  Electric  Ry.  &  Light  Co. 
(Wisconsin  —  Supreme  Court.) 

1.  DuTT  or  P1PK8TBIAN  CB088ING  Stbebt  Railwat  Tbaok.  —  If  One  purposing 

to  eross  &  street  railway  track  uses  his  senses  of  sight  and  hearing  both 
ways  at  a  point  where  a  person  of  ordinary  care  wonld  naturally  and 
reasonably  expect  to  obeenre  an  approaching  car  in  such  proximity  and 
under  such  circumstances  that  it  might  probably  reach  the  ccmtemplated 
place  of  crossing  before  he  could  make  it,  and  neither  hears  nor  sees  one 
and  then  proceeds,  within  his  calculation  in  that  regard,  he  is  not  guilty 
of  want  of  ordinary  care  by  holding  to  his  course  imless  an  approaching 
danger  is  thereafter  brought  efficiently  to  his  attention. 

2.  Same;  Odntbibutobt  Neouoence.  —  Held,  that  under  the  circumstances  of 

this  case  the  plaintiff  failed  to  use  ordinary  care  in  crossing  in  front  of  a 
moving  car,  and  was  guilty  of  contributory  negligence. 

Plaintiff  appeals  from  judgment  dismissing  complaint.    Reported  134  N.  W. 

144. 

Duty  of  Podestrlaa  to  Xiook  and  Listen  Bofove  Gvossias  Traek.— 

The  duty  imposed  upon  a  pedestrian  to  look  and  listen  for  approaching  street 
cars  before  crossing  the  track  of  a  street  railway  company  is  discussed  in  a 
note  to  Wilson  y.  St  Louis  Transit  Co.,  7  St.  Ry.  Rep.  1. 
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STATEMENT  OF  FACTTS  BY  COURT. 

Action  to  recover  compensation  for  a  personal  injury.  Plaintiff 
was  struck  by  a  street  car  and  injured.  The  accident  happened  in 
daytime  on  a  street  where  there  was  little  traveL  He  went  from 
his  place  to  a  nearby  shop  to  deliver  a  garment,  intending  to  take 
the  street  car  on  his  way  back.  There  was  a  double  track  line  on 
the  street  After  doing  his  errand  he  lingered  inside  the  shop, 
keeping  watch  for  the  car  he  desired  to  take.  It  was  to  come  from 
the  right  on  the  farthest  track.  He  had  a  plain  view  of  the  track 
for  the  distance  of  a  block  or  more  away.  His  location  was  in  a 
corner  building  with  a  comer  entrance.  From  a  window  in  the 
rear  end  of  the  shop  he  saw  the  car  coming  a  block  away  and  im- 
mediately proceeded  to  reach  the  point  where  he  was  to  take  pas- 
sage. He  knew  the  car  woidd  make  the  crossing  before  stopping, 
requiring  him  to  travel  in  straight  lines  twice  the  widih,  of  the 
street  —  about  130  feet  —  or  in  a  diagonal  line  about  100  feet. 
He  assumed  he  would  need  to  hurry  and  so  started  on  a  run  in  the 
shorter  direction.  After  going  about  one-half  the  distance  and 
reaching  the  first  rail  of  the  nearby  track,  he  looked  for  the  coming 
car  and  observed  it  about  half  a  block  away.  He  did  not  look  long 
enough  to  see  how  fast  it  was  coming,  but  thought  he  had  time  to 
reach  the  opposite  side  of  the  next  track  and  the  point  where  the 
car  would  stop  by  the  time  it  reached  such  place.  He  proceeded 
then  at  a  walk  without  taking  further  observation  of  the  car.  He 
heard  rumbling  along  the  track  but  proceeded  regardl^s  thereof. 
After  traveling  about  one-half  the  remaining  distance  and  being 
about  to  make  the  last  step  which  would  place  him  on  the  far  side 
of  the  track  the  car  was  coming  on  and  out  of  its  reach,  it  struck 
him.  When  he  was  but  a  few  feet  from  the  car  he  stepped  in 
front  of  it.  The  motorman  saw  him  as  he  approached  the  track 
and  supposed,  for  a  time,  he  would  make  the  crossing  or  observe 
the  car  and  keep  out  of  its  pathway.  When  there  was  about 
fifty  feet  left  the  motorman  saw  there  was  danger  and  then  did  all 
he  could  to  stop.  The  jury  found  on  the  evidence  that  the  motor- 
man  was  not  able  to  prevent  the  accident  because  the  appliance  for 
stopping  the  car  was  out  of  repair ;  also  found  that  ordinary  care 
was  not  exercised  to  signal  the  approach  of  the  car,  and  that  de- 
fendant's want  of  ordinary  care  proximately  produced  the  injury. 
As  to  plaintiff's  conduct  tie  jury  found  that  his  failure  to  look  in 
Voi^  8—9 
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the  direction  of  the  coming  car  before  entry  upon  the  second  track 
proximately  contributed  to  his  injury;  that  when  he  stepped  upon 
the  second  track  the  car  was  not  so  near  and  running  at  such  rate 
of  speed  that  a  person  of  ordinary  care,  circumstanced  as  plaintiff 
was,  should  have  anticipated  that  a  collision  with  it  would  result 
unless  the  speed  thereof  were  materially  reduced ;  and  that  plaintiff 
was  not  guilty  of  want  of  ordinary  care  proximately  contributing 
to  produce  the  injury.  Other  findings  were  made  which,  together 
with  those  referred  to,  would  have  entitled  plaintiff  to  judgment, 
if  the  finding,  either  as  made  by  the  jury  or  as  changed  by  the 
court,  did  not  convict  plaintiff  of  fatal  contributory  negligence. 
The  court  on  motion  changed  the  two  findings  before  referred  to 
on  that  subject  made  by  the  jury  in  favor  of  the  plaintiff  to  find- 
ings in  favor  of  the  defendant  and  rendered  judgment  accordingly, 
dismissing  the  complaint  with  costs. 

Rubin  &  Lehr  (Horace  B.  Walmsley,  of  counsel),  for  appellant. 

Van  DyJce,  Rosecranlz,  Shaw  &  Tan  Dyke,  for  respondent 

Opinion  by  Mabshall,  J. : 

Counsel  for  appellant  cite  with  confidence  Tesch  v.  Milwaukee 
R.  Co.,  108  Wis.  593,  84  K  W.  823,  53  L.  R  A.  618;  Bain  v. 
Northern  Pac.  Ry.  Co.,  120  Wis.  412,  98  N".  W.  241 ;  Grimm  v. 
Mil.  Eke.  Ry.  Co.,  6  St.  Ry.  Rep.  464,  138  Wis.  44,  119  N.  W. 
833,  and  Sparks  v.  Wis.  Cent.  Ry.  Co.,  139  Wis.  108,  120  N.  W. 
858,  to  support  their  contention  that  the  trial  court  was  mani- 
festly wrong  in  concluding,  with  aid  of  the  jury  finding,  that 
appellant  failed  to  look  in  the  direction  of  the  coming  car  before 
entering  upon  the  second  track,  proximately  contributing  to  his 
injury;  and  notwithstanding  their  finding  that  a  person  of  ordi- 
nary care,  circumstanced  as  he  was  just  before  he  stepped  upon 
the  second  track,  would  not  ordinarily  have  anticipated  that  the 
car  would  strike  him  unless  the  speed  thereof  was  materially  in- 
creased, that  appellant  should  have  so  anticipated,  was  guilty  of 
fatal  contributory  negligence,  and  changed  the  findings  accordingly. 

INTeither  of  the  cited  cases  establishes  the  principle  contended  for 
by  appellant.  They  are  to  the  effect  that  if  one  purposing  to 
cross  a  street  railway  track  uses  his  senses  of  sight  and  hearing 
both  ways  at  a  point  where  a  person  of  ordinary  care  would 
naturally  and  reasonably  expect  to  observe  an  approaching  car  in 
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such  proximity  and  under  such  circumstances  that  it  might  proba- 
bly reach  the  contemplated  place  of  crossing  before  he  could  make 
it,  and  neither  hears  nor  sees  one  and  then  proceeds,  within  his 
calculation  in  that  regard,  he  is  not  guilty  of  a  want  of  ordinary 
care  by  holding  to  his  course  unless  an  approaching  danger  is  there- 
after brought  efficiently  to  his  attention ;  that  is,  having  so  listened 
or  looked,  or  both,  in  case  of  there  being  opportunity  therefor,  such 
a  person  may  proceed  without  taking  another  observation ;  but  in 
neither  case  was  it  intended  to  invade  the  rule  that  to  step  upon  a 
railroad  track  without  looking  both  ways  and  listening  for  the  dan- 
gerous proximity  of  a  car,  and  doing  so  at  the  last  opportunity 
therefor  in  case  of  any  reasonable  probability,  from  the  viewpoint 
of  one  so  circumstanced,  of  the  dangerous  proximity  of  a  car,  is 
want  of  ordinary  care  as  a  matter  of  law.  The  exception  to  that 
rule  contended  for  so  as  to  fit  the  facts  of  this  case  would  fatally 
invade  it  —  destroy  a  doctrine  as  r^ards  the  duty  in  such  cases 
that  has  become  elementary  in  the  law  of  negligence. 

The  instances  relied  on  were  very  exceptional,  and  decided,  as 
they  were,  because  exceptional.  Care  has  to  be  constantly  exer- 
cised in  administering  the  law  of  negligence,  not  to  fence  in  a 
principle  intended  to  furnish  a  guide  for  trial  courts,  so  far  as 
one  is  feasible,  by  such  nimierous  new  exceptions,  and  extensions 
of  old  ones  to  accommodate  new  situations,  or  view  old  ones  viewed 
through  the  vista  of  a  changed  conception  of  man^s  duty  to  man 
and  man's  duty  of  self  care,  as  to  destroy  the  rule  itself.  Such  a 
method  of  administering  the  law  would  rob  it  entirely  of  its 
vaunted,  and  properly  administered,  real  scientific  character, 
making  it  a  mere  method  of  compulsory  arbitration  and  vindicat- 
ing the  claim  sometimes  made,  that  in  the  law  of  negligence  each 
case  is  a  law  unto  itself. 

What  has  been  said,  keeping  in  mind  that  here  the  appellant 
started  to  run  in  the  first  place  because  the  car  was  so  near,  showing 
that  quick  movements  were  thought  to  be  necessary  to  enable  him 
to  seasonably  reach  his  place  for  boarding  the  car;  that  when  he 
looked  before  entering  upon  the  first  track,  though  he  had,  from 
the  time  he  first  looked,  been  going  on  a  run,  presumably,  twice  as 
fast  as  at  a  deliberate  walk,  and  had  traversed,  perhaps,  two-thirds 
the  required  distance  to  dear  the  far  track,  the  car  had  made  one- 
half  the  distance  to  his  point  of  crossing;  and  the  fact  that  he  only 
stepped  twice  or  three  times,  taking  no  more  than  a  second  or  two, 
after  he  entered  the  pathway  of  the  car  before  it  struck  him,  and 
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the  still  further  fact  that  the  car  only  went  a  few  feet  after  the 
collision  before  coming  to  a  full  stop  —  one  can  but  appreciate  how 
very  foreign  the  cited  cases  are  from  the  one  in  hand. 

In  the  first  case  the  person  looked  and  did  not  see  any  car, 
though  there  was  a  clear  view  for  some  150  feet,  except  for  a  part 
of  the  distance  where  there  was  interference  from  a  standing  car, 
within  which  area  of  interference  a  car  ran  from  a  point  beyond 
the  clear  space  in  the  brief  period  between  the  observation  and  one 
made  a  moment  or  two  after.  There  was  no  car  dangerously  near 
when  the  first  view  was  taken  and  no  opportunity  to  see  one  there- 
after before  the  collision. 

The  second  case  did  not  involve  a  crossing  accident 

In  the  third  case  the  person  was  not  a  pedestrian  —  that  is  an 
important  element  here.  He  had  about  eighty  feet  to  go  after 
observing  a  car  900  feet  or  more  away  and  before  reaching  his 
point  of  interference  with  the  track  a  stop  was  necessary  to  take  on 
severally  passengers.  He  was  occupied  from  the  time  he  saw  the 
car  till  the  collision  in  turning  with  his  horse  and  sleigh,  which 
movement  caused  the  sleigh  to  engage  the  track  when  it  was 
immediately  struck. 

The  last  case  did  not  involve  a  crossing  accident. 

So  it  will  be  seen  that  neither  of  the  citations  have  even  a  remote 
bearing  on  this  case.  In  each  of  two,  under  the  peculiar  circum- 
stances, there  was  room  to  reasonably  infer  that  the  injured  person 
might  fairly,  after  performing  the  duty  to  look,  have  come  to  tho 
conclusion  that  he  could  enter  and  clear  the  track  before  dangerous 
approach  of  a  car.  In  one  instance  no  car  was  in  sight  at  all  and 
the  man  only  had  some  forty  feet  to  go,  while  in  the  other  the  per- 
son had  about  eighty  feet  to  travel  while  the  car  traveled  about 
eleven  times  that  far,  and  had  to  make,  as  the  observer  had  reason- 
able ground  to  believe  with  certainty,  a  stop  to  take  on  several 
passengers,  which  of  itself  would  give  time  to  safely  make  the 
contemplated  movement.  Even  under  those  peculiar  circum- 
stances, an  exception  to  the  rule  of  look  and  listen  before  entering 
upon  the  track  was  not  easily  found. 

Here  the  appellant  supposed,  as  we  have  seen,  at  the  start,  he 
would  need  to  hurry  to  make  the  crossing.  His  second  observation 
ought  rather  to  have  confirmed  than  to  have  negatived  that  view, 
yet  he  relapsed  to  a  deliberate  walk  with  the  car  only  half  a  block 
away,  he  having  traveled  at  the  most  some  two-thirds  his  distance 
since  seeing  it  a  block  away,  and  that  too  without  taking  any  view 
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to  see  at  what  speed  the  car  was  moving.  Evidently,  appellant 
was  thinking  only  of  getting  to  the  place  for  boarding  the  car  in 
tixne,  not  of  keeping  out  of  its  pathway.  He  seems  to  have  de- 
pended entirely  upon  the  motorman  not  to  obstruct  his  pathway. 

Counsel  present  the  case  on  the  part  of  complainant  as  if,  had 
the  court  not  changed  the  answers  plaintiff  would  have  been  en- 
titled to  judgment,  overlooking  the  fact  that,  in  answer  to  the  sixth 
question,  the  jury  found  that  his  failure  to  take  a  second  look  for 
an  approaching  car  proximately  contributed  to  his  injury,  not 
appreciating  that  the  finding  was  not,  merely,  that  such  failure 
contributed  to  the  injury,  but  did  so  proximately.  We  must 
assume  the  trial  court  instructed  the  jury  respecting  the  signifi- 
cance of  the  term  "  proximately."  Involved  therein  was  the  ele- 
ment of  reasonable  anticipation,  making  the  omission  fatal  n^li- 
gence.  In  other  words,  amplifying  the  finding,  it  is  to  the  effect 
that  appellant  failed  to  look  in  the  direction  of  the  coming  car  just 
before  entering  upon  its  pathway  at  such  time  and  in  such  cir- 
cumstances that  a  man  of  ordinary  care  should  reasonably  have 
apprehended  that  his  conduct  might  probably  endanger  his  per- 
sonal safety.  It  was  a  finding  of  eflScient  contributory  negligence 
and  as  plainly  so  as  the  answer  which  the  court  changed  acquitting 
appellant  of  such  negligence.  In  other  words,  the  jury  found 
both  ways  on  the  important  issue,  so  that  in  no  event  could  a  judg- 
ment have  been  based  thereon  in  favor  of  appellant. 

Little  need  be  said  on  the  subject  discussed  at  some  length 
respecting  under  what  circimistances  the  court  should  decide  an 
issue  of  fact  raised  by  the  pleadings.  It  has  no  discretion  in  the 
matter  one  way  or  the  other  in  the  finality.  If  the  case  warrants 
such  a  disposition,  then  the  judicial  arises  to  act  if  challenged  in 
respect  to  the  matter  in  a  proper  way,  and  justifies  it  whether 
requested  or  not.  The  duty  arises  only  when  the  truth  of  the 
matter,  in  the  judgment  of  the  court,  is  so  manifest  from  the  evi- 
dence as  to  leave  no  reasonable  ground  to  find  otherwise.  Whether 
such  situation  exists  in  any  instance  where  the  question  is  raised 
is  strictly  of  judicial  cognizance,  and  as  plainly  so  as  any  duty 
which  a  judge  has  to  perform  under  his  oath  of  office.  The  im- 
patience manifested  now  and  then,  because  of  an  exhibition  of 
judicial  stamina  which  enables  one  to  promptly,  firmly  and  con- 
siderately perform  that  duty,  is  entirely  out  of  place.  Such  im- 
patience, often  leading  to  harsh  criticism,  springs  from  a  false 
conception  of  our  judicial  system,  or  a  disregard  of  it,  for  some 
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reason  or  other,  wkioh  operates,  from  a  proper  viewpoint,  to  turn 
the  finger  of  criticism  upon  the  false  conceptor.  The  system  is 
grounded  on  the  written  law  —  placed  there  among  the  funda- 
mentals by  vote  of  the  people  when  they  acted  in  the  formation  of 
the  government;  where  it  must  remain  and  be  vindicated  on  all 
proper  occasions  till  removed  in  the  same  considerate,  significant 
manner  of  its  adoption,  or  as  therein  authorized* 

The  trial  judge,  in  this  case,  evidently  approached  the  perform- 
ance of  his  duty  to  act  on  the  motions  to  change  the  verdict,  with 
full  appreciation  of  such  duty.  That  he  discharged  that  duty 
considerately  cannot  be  doubted.  That  trial  administrative  eflForts 
of  that  nature  are  in  an  environment  more  favorable  for  a  right 
conclusion  than  is  afforded  by  reading  the  printed  record,  has  been 
said  over  and  over  again,  and  not  too  often.  The  very  nature  of 
the  situation,  sound  public  policy  and  established  principles  of  law 
as  well,  require  that  trial  judges  in  deciding  such  matters  should 
have  the  encouragement  of  consciousness  that  the  result  of  their 
efforts  will  not  be  disturbed  unless  clearly  wrong  from  the  view- 
point of  the  appellate  court,  due  heed  being  given  to  such  trial 
judge's  more  favorable  opportunity  to  determine  the  matter. 

In  view  of  the  foregoing,  no  efficient  reason  is  perceived  for  dis- 
turbing the  decision  changing  the  answers.  The  trial  court  may 
well  have  thought  the  finding  of  contributory  negligence  against 
appellant,  in  answer  to  a  question  which  did  not  comprehensively 
disclose  to  the  jury  the  effect  of  it,  was  their  most  intelligent 
unbiased  conclusion,  and  with  that  undisturbed  and  undisturbable 
as  it  was,  in  view  of  the  imdisputed  fact  that  appellant  stepped  in 
front  of  the  car  when  it  was  almost  to  him  and  he  plainly  heard 
the  noise  of  its  coming  —  that  a  judgment  acquitting  him  of  con- 
tributory negligence  could  not  have  any  foundation  in  the  evidence. 

Complaint  is  made  because  of  the  number  of  questions  sub- 
mitted to  the  jury.  According  to  a  long  line  of  decisions  there  was 
no  harmful  error  committed  in  that  field.  That  is  all  that  need 
be  said.  That  the  trial  court  did  not  follow  the  frequent  advisory 
admonitions  of  this  court,  there  is  some  room  to  claim.  To  closely 
follow  the  scheme  of  the  code,  as  many  times  explained  by  this 
court,  is  to  win  renown  in  trial  jurisdictions.  The  verdict  was 
composed  of  thirteen  questions.  All  issues  covered  by  the  plead- 
ings, of  which  there  was  evidence  for  consideration  by  the  jury, 
could  have  been  covered,  singly,  by  six  or  seven  questions. 
The  additional  number  tended  to  confuse,  and  possibly  did  so, 
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resulting  in  the  inconsistency  in  the  verdict  we  have  referred  to. 
Every  material  issuable  fact  controverted  on  the  evidence  shoidd 
be  covered,  each  by  its  appropriate  question,  framed  to  present  it 
clearly  and  with  as  few  words  as  practicable.  As  a  rule,  every 
additional  question,  either  covering  a  mere  evidentiary  matter  or 
a  controverted  fact  in  issue  in  a  second  form,  or  splitting  up  such 
an  issue  into  minor  features,  tends  to  defeat  the  very  purpose  of 
the  special  verdict  law.  However,  it  would  take  an  extreme  case 
of  mere  unnecessary  questions  to  constitute  harmful  error.  That 
such  is  the  case,  however,  should  not  promote  inattention  to  the 
proper  framing  of  verdicts. 
The  judgment  is  affirmed. 


Oalloway  v.  Detroit  United  By. 
(Michigan  —  Supreme  Court.) 

1.  Injubt  to  Passengbb;  Coujsioir  or  Taxicab  with  Street  Cab;  Concub- 

BBNT  Nbgliqencb  OF  Two  CoMMOiT  Cabbibbs.  —  Where  one  suffers  an 
injury  from  the  coUision  of  taxicab  with  a  street  car  through  the  concur- 
rent negligence  of  two  common  carriers,  the  negligence  of  the  one  upon 
whose  conveyance  the  injured  person  is  a  passenger  cannot  be  imputed  to 
the  passenger  so  as  to  bar  his  recovery  against  the  other. 

2.  Samb;  Doectcd  Vebdict  f(«  Defendant.  —  To  entitle  a  defendant  to  a 

directed  verdict  there  must  have  been  no  evidence  tending  to  show  its 
negligence. 

Px.AnfTiFF  brings  error  from  judgment  for  defendant    Reported  134  N.  W.  10. 

STATEMENT  OF  FACTS  BY  THE  COURT. 

Plaintiff  hired  a  taxicab  form  the  Bailey  Auto  Company  of  the 
city  of  Detroit  and  directed  the  driver  to  convey  himself  and 
daughter  to  Grosse  Pointe.  He  gave  no  further  directions  to  the 
driver  and  did  not  attempt  to  control  his  actions  either  in  a  selec- 
tion of  the  route  or  in  the  matter  of  speed.  At  the  comer  of 
Jefferson  and  Field  avenues  in  said  city,  defendant  maintains  a  Y 

Xaspwiatioa  of  KesUseaee  of  DrlTOV  of  Antomobile  to  Passensev 
Tkorelmi  —  The  question  whether  the  negligence  of  the  driver  of  an  automo- 
bile is  imputable  to  a  passenger  riding  therein  is  discussed  in  a  note  to  Knee* 
shaw  ▼.  Detroit  United  Ry.,  p.  616.  See  also  Huddy  on  Automobiles  (3d  Ed.), 
ft  113  and  114. 


Digitized  by 


Googk 


136  l^ljKBET  Railway  Bepobts.  [Vol.  8 

upon  wiiich  it  turns  its  Trumbull  avenue  cars.  Those  ears  run 
easterly  for  some  distance  upon  the  southerly  Jefferson  avenue 
track.  At  Field  avenue  they  Y  up  in  a  northerly  direction,  then 
turn,  and  proceed  west  on  the  northerly  Jefferson  avenue  track. 
When  the  taxicab  in  which  plaintiff  was  a  passenger  approached 
Field  avenue  it  was  following  a  Trumbull  avenue  car  at  a  distance 
of  about  one-half  block,  running  with  the  right-hand  wheels  outside 
the  southerly  rail  of  the  south  or  east-bound  track.  The  left-hand 
wheels  of  the  machine  were,  of  course,  between  the  rails  of  that 
track.  Whai  the  street  car  reached  theY  at  the  junction  of  Field 
and  Jefferson,  it  stopped  and  almost  immediately  thereafter  started 
to  back  around  the  Y  up  Field  avenue.  It  had  backed  but  a  few 
feet  when  it  came  into  collision  with  the  right  hind  wheel  of  the 
taxicab,  which  at  the  moment  had  turned  out  and  was  attempting 
to  pass  the  car  to  the  left  As  a  result  of  the  collision  the  taxicab 
was  turned  part  way  around.  It  dashed  over  to  the  north  curb, 
struck  and  demolished  a  fire  hydrant,  and  upset,  pinning  its  occu- 
pants beneath  it.  This  action  is  brought  by  the  plaintiff  to  recover 
compensation  for  injuries  sustained  by  him  as  a  result  of  the 
collision.     The  charge  was,  in  part,  as  follows: 

*'  It  is  an  open  matter  for  you  to  say  whether  the  handling  of  the  car  caused 
the  accident,  or  whether  the  handling  of  the  cab  caused  the  accident.  And  1 
charge  you  now  absolutely  that>  if  the  taxi  made  the  accident,  there  can  be  no 
recovery  in  this  case.  It  must  be  caused  by  the  D.  U.  R.  alone  to  bind  them, 
for  they  are  the  defendants.  •  •  •  When  you  get  into  your  jury  room 
and  select  your  foreman,  the  usual  practice  is  to  take  a  ballot.  And  in  an 
accident  case  like  this,  or  in  a  negligence  case,  for  we  use  that  term,  you 
would  vote  guilty  or  not  guilty.  It  does  not  mean  guilty  of  crime.  It  is  not 
a  criminal  matter.  But  it  means  guilty  of  negligence.  Quilty  or  not  guilty, 
and  if  you  can  agree  on  not  guilty,  you  will  oome  in  and  find  no  cause  of 
action.  And  if  you  find  guilty,  that  would  mean  that  the  D.  U.  R.  is  guilty 
over  and  above  anything  that  happened.  That  nobody  else  caused  it;  that 
they  were  guilty.  *  *  *  It  is  not  for  the  court,  and  with  the  fact  that,  if 
the  accident  was  eansed  by  the  taxicab  driver,  there  can  be  no  recovery,  and 
if  caused  solely  by  the  railway  there  could  be  a  recovery,  I  will  leave  the  case 
solely  to  you.** 

A  verdict  under  the  foregoing  instructions  having  been  rendered 
in  favor  of  defendant,  plaintiff  reviews  his  case  in  this  court  by 
writ  of  error. 

John  T.  Nichols  (James  0.  McHenry,  of  counsel),  for  appellant 

Corliss,  Leete  &  Joslyn  {A.  B.  HaU,  of  oounsd),  for  appellee. 
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Opinion  by  Brooks,  J. : 

Counsel  for  defendant  frankly  concedes  that  in  instructing  the 
jury  that  plaintiflF  could  not  recover  unless  he  showed  that  the 
driver  of  the  taxicab  acted  without  negligence,  and  that  his  injuries 
were  due  solely  to  the  negligence  of  the  defendant,  the  learned 
circuit  judge  was  in  error. 

It  seems  now  to  be  settled,  in  this  State  at  least,  that,  where  one 
suflers  an  injury  through  the  concurrent  negligence  of  two  common 
carriers,  the  negligence  of  the  one  upon  whose  conveyance  the 
injured  person  is  a  passenger  cannot  be  imputed  to  the  passenger 
so  as  to  bar  his  recovery  against  the  other.  Cuddy  v.  Horn,  46 
Mich.  596,  10  N.  W.  32,  41  Am.  Eep.  178;  Little  v.  Hackett, 
116  U.  S.  366,  6  Sup.  Ct.  391,  29  L.  Ed.  652. 

But  it  is  urged  on  behalf  of  defendant  that  this  verdict  should 
not  be  disturbed  because  (it  is  claimed)  the  court  should  have 
granted  defendant's  motion  for  a  directed  verdict  upon  the  ground 
that  plaintiff  had  failed  to  show  any  negligence  on  the  part  of  the 
defendant  which  contributed  to  cause  the  injury  to  plaintiff. 

Plaintiff  produced  evidence  which  (if  true)  tended  to  show  that 
defendant  by  its  agents  stopped  its  car  and  suddenly,  without 
warning,  backed  it  up  the  Y  across  the  northerly  portion  of  Jeffer- 
son avenue,  at  a  time  when  the  conductor,  instead  of  being  upon 
the  back  end  of  the  car  and  maintaining  a  proper  lookout,  was  in 
the  forward  portion  of  the  car  where  he  could  not  see  the  approach- 
ing taxicab. 

This  testimony  was  sharply  contradicted  by  vntnesses  on  behalf 
of  defendant,  but  this  is  not  a  proper  occasion  to  discuss  the  weight 
of  the  evidence.  To  entitle  the  defendant  to  a  directed  verdict, 
there  must  have  been  no  evidence  tending  to  show  its  culpability 
in  the  premises. 

We  are  unable  to  agree  with  counsel  for  defendant  in  his  con- 
tention. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 
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Otto  V.  Milwaukee  Northern  By.  Co. 
(WisooDsin  —  Supreme  Court.) 

L  STAsmro  or  Oab  with  Jkbk. —Where  street  ears  are  equii^[>ed  with  mod- 
em  appliances  it  la  not  to  be  ezpeeted  that  they  will  be  started  with  a 
▼iolent  Jerk. 

2.  Saks;  NssuosiroB;  Pfioor. — The  mere  sudden  startiog  of  an  electric  car 
equipped  with  modem  appliances  may  be  suflBdent  proof  of  actionable 
negligence. 

8.  PBBsoirs  BoABDmo  Cabs  to  See  Passbnoebs  Otf;  Ijoensebs;  Right  to 
Qbdinabt  Oabb.  —  Persons  boarding  can  to  see  friends  cB  are  licensees  and 
entitled  to  be  treated  by  those  in  charge  of  cars  with  ordinary  care. 

4.  Same;  Coittbibutubi  Nequqengbl  —  Where  a  person,  in  order  to  aid  her 

friends  to  board  a  car,  carried  a  basket  in  one  hand  and  some  dothing  in  the 
other,  and  after  they  entered  the  car  stei^>ed  upon  the  first  trea<t  to 
enable  her  to  place  the  basket  and  dothing  upon  platform,  the  conductor 
not  being  in  sights  and  while  she  was  in  this  position  the  car  started  with 
a  sudden  jerk,  without  any  warning,  throwing  her  to  the  ground,  she  was 
not  negligent  as  a  matter  of  law. 

5.  Duty  or  Company  Towabd  Pebsons  Moxmrmo  Cabs — It  is  the  duty  of 

a  street  railway  company  to  use  reasonable  diligence  to  discover  whether 
a  person  who  has  stepped  on  a  car  has  mounted  to  the  ^atform  or  stepped 
to  the  ground  before  sterting. 

6.  Injubt  to  Licbnsee;  Obdinabt  Cabs;  Evidenoe.  —  In  an  action  by  a 

licensee  for  injuries  received  by  beii^g  thrown  from  a  car  step  by  the 
sudden  starting  of  the  car,  a  rule  of  the  ccMnpany  requiring  ite  servante  to 
exercise  the  highest  degree  of  care  is  not  applicable,  since  a  licensee  is 
only  entitled  to  ordinary  care. 

7.  Same;  Expebt  Evidenob.  —  The  question  as  to  whether  plaintiff's  arm  was 

fractured  by  a  fall  from  a  street  car  is  not  a  subject  for  expert  evidence. 
S.  Damages.  —  Where  the  plaintiff,  a  married  woman  fifty-flye  years  of  age, 
sustained  an  ordinary  fracture  of  the  radius  of  the  left  arm  near  the 
wrist^  which  was  treated  by  a  surgeon  six  or  seven  times»  and  substan- 
tially recovered  in  a  few  weeks,  a  verdict  for  $2,000  should  be  reduced  to 
«1,200. 

DBmnkAKT  appeals  from  judgment  for  plaintiff.    Bepcvted  IS4  N.  W.  157. 

STATEMEl^  OP  PACTS  BY  THE  COURT. 

Plaintiff  accompanied  her  son,  his  wife  and  two  children  and  the 
wife's  sister,  to  assist  them,  particularly  the  wife  and  children,  to 
take  passage  on  defendant's  car.      All  but  plaintiff  intended  to 

Sudden  Start  of  Oar.— As  to  the  liability  of  a  street  railway  company 
for  injujries  arising  from  a  sudd^  start  of  the  car,  see  2  St.  By.  B^.  250; 
3  St  Ry.  Rep.  474;  4  St.  Ry.  Rep.  1040. 
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board  the  first  car  going  their  way.  She  carried  a  basket  in  one 
hand  and  some  baby  clothes  in  the  other.  As  a  car  was  seen 
approaching  she  efficiently  signaled  it  to  stop.  Upon  the  car 
coming  to  a  stand  the  party  proceeded  to  enter ;  the  man  carrying 
a  grip  leading.  When  all  were  aboard  but  plaintiff^  she  stepped 
upon  the  first  tread  to  enable  her  to  place  the  basket  and  clothes 
on  the  platform.  As  she  was  in  the  act  of  doing,  or  had  just  done, 
so,  the  conductor  not  being  present  to  assist  or  in  sight  from  her 
location,  so  far  as  she  observed,  the  car,  without  any  signal  having 
been  given,  suddenly  started  with  a  jerk  precipitating  her  to  the 
ground,  breaking  her  arm,  and  considerably  disturbing  other  mem- 
bers of  the  party. 

The  cause  was  submitted  to  the  jury,  resulting  in  a  verdict 
holding  defendant  liable  for  negligent  breach  of  duty  to  plaintiff 
in  starting  the  car  in  the  manner  and  under  the  circumstances 
mentioned,  causing  injury  to  her  without  any  efficient  contributory 
fault,  and  assessing  her  damages  at  $2,000.  Judgment  was  ren- 
dered accordingly. 

Flanders,  Botium,  Fawsett  &  Bottum  (James  0.  Flanders,  of 
counsel),  for  appellant. 

W.  B.  Rubin  (H.  B.  Walmsley,  of  counsel),  for  respondent. 

Opinion  by  Mabshall,  J. : 

This  is  not  a  case  within  the  class  illustrated  by  WicJceti  v. 
Wis.  Cent.  Ry.  Co.,  142  Wis.  375,  125  N.  W.  943,  and  the  like, 
dealing  with  a  situation  created  by  a  person  entering  a  railroad 
car  as  a  licensee  to  see  another  off  on  a  journey,  and  the  railroad 
company's  servant,  not  knowing  or  having  reasonable  ground  to 
anticipate  the  entry  is  with  the  intention  of  going  back  before  the 
starting  time,  efficiently  signals  for  the  start,  resulting  in  such 
person  being  injured  in  his  effort  to  leave  the  car.  Had  respond- 
ent here  reached  the  platform  before  the  car  started  and  then  re- 
turned to  the  lower  step  and  dropped  from  it  by  reason  of  the  car 
suddenly  starting,  such  cases  might  cut  some  figure. 

Neither  is  the  case  before  us  within  the  class  illustrated  by 
Boston  Elev.  Ry.  Co.  v.  Smith,  168  Fed.  628,  94  C.  C.  A.  84,  23 
L.  E.  A.  (N.  S.)  890,  and  similar  cases  which  deal  vnth  the 
situation  of  a  person  who  has  boarded  a  car  to  the  platform,  and 
the  car  is  started  with  the  usual  disturbance  so  that  before  he  has 
time  to  reach  a  seat  he  is  injured  by  being  thrown  about  somewhat. 
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Just  as  plainly  this  is  not  within  the  class  illustrated  by  HUl 
V.  By.  Co.,  124  Ga.  243,  52  S.  E.  651,  3  L.  R.  A.  (N.  S.)  432, 
and  the  like  dealing  with  a  situation  of  a  person  who  has  boarded 
a  car  to  see  some  one  off  and  is  injured  in  trying  to  leave  on  ac- 
count of  the  car  starting  without  previous  signaling,  as  was  cus- 
tomary, to  give  a  person  so  circumtsanced  opportunity  to  return 
safely  to  the  outside. 

Independently  of  the  particular  location  of  respondent  at  the 
time  the  car  started,  precipitating  her  to  the  ground,  the  case  is 
not  within  the  class  illustrated  by  Boston  Elev.  B.  Co.  v.  Smith, 
supra,  and  the  like,  therein  referred  to,  relied  upon  by  counsel  for 
respondent,  dealing  with  ordinary  reasonably  necessary  jerking  of 
an  electric  car  in  starting;  (1)  because  they  have  reference  to  the 
effect  of  such  ordinary  jerking  after  a  person  has  reached  the 
platform,  whereas  here  the  respondent  was  on  the  lower  step  of 
the  car  where  a  sudden  start  would  naturally  imperil  one's  safety ; 
and,  (2)  because  the  evidence  shows  that  there  was  something 
more  than  ordinary  jerking.  There  was  a  violent  start, —  one 
that  disturbed,  abnormally,  passengers  who  were  seated.  More- 
over, while  it  may  be  that  some  years  ago  an  electric  car,  ordi- 
narily, when  properly  handled,  started  with  a  jerk  so  such  move- 
ment was  to  be  expected,  that  is  not  the  case  now,  necessarily, 
since  by  use  of  modem  improvcfments,  with  which  the  proof  shows 
the  car  in  question  was  equipped,  no  such  violent  movement  of 
the  car  was  necessary  so  far  as  the  manipulation  of  the  appliance 
itself  was  concerned. 

For  the  reason  stated  the  instruction  asked  to  the  effect  that 
the  mere  sudden  starting  of  an  electric  car  is  not  in  itself  suffi- 
cient proof  of  actionable  negligence, —  that  affirmative  proof  is 
necessary  of  an  unusual  jerk,  and  that  mere  statements  of  the 
witness  that  the  start  was  violent  or  sudden  is  not  sufficient,  so 
far  as  good  law,  does  not  apply  to  the  case.  Here  the  proof  was 
that  the  car  could  be  started  without  any  jerk,  but  was  in  fact 
started  so  suddenly  as  to  throw  a  seated  person  violently  back  and 
endanger  one  who  was  on  his  feet  of  falling  unless  holding  to 
something  for  support. 

There  is  little  use  in  going  further  by  way  of  reviewing  cases 
cited  by  either  side.  It  is  doubtful  if  any  of  them  throw  any  light 
on  this  case  as  regards  similarity  of  facts,  or  in  principle  bear  on 
it,  except  by  way  of  illustrating  and  declaring  what  is  freely  con- 
ceded by  respondent,  that  it  is  such  conmion  custom,  submitted  to 
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by  passenger  transportation  companies,  for  persons  to  board  cars 
to  see  relatives  and  friends  off,  and  assist  them  when  necessary, 
as  in  this  case,  that  in  doing  so  they  are  licensees  and  entitled  to  be 
treated  by  those  in  charge  of  cars  with  ordinary  care. 

Respondent  was  not  guilty  of  any  want  of  ordinary  care,  as 
matter  of  law,  merely  because  she  stepped  upon  the  lower  tread  of 
the  car.  Defendant  is  not  excusable  for  starting  the  car  while  she 
was  in  that  position  because  its  servants  had  no  reason  to  antici- 
pate that  she  did  not  do  so  as  a  passenger.  Had  she  been  such, 
to  have  suddenly  started  the  car  while  she  was  so  circumstanced 
would,  at  the  best  for  appellant,  have  admitted  of  a  reasonable 
inference  of  want  of  due  care,  if  those  in  charge  of  the  car  knew, 
or  ought  reasonably  to  have  known  of  her  situation.  Obviously, 
it  is  the  business  of  a  railroad  company  to  use  reasonable  dili- 
gence to  discover  whether  a  person  who  has  stepped  on  a  car  has 
mounted  the  platform  or  stepped  to  the  ground  before  starting. 
It  seems  there  was  room  in  the  evidence  for  the  jury  to  conclude 
that  there  was  a  fatal  omission  of  defendant  in  that  regard. 

True,  respondent  was  badly  incumbered,  having  neither  hand 
free  to  help  or  save  herself  in  case  of  her  equilibrium  being  dis- 
turbed by  a  motion  of  the  car  or  otherwise.  But  it  cannot  well  be 
held  that  a  person  is  guilty  of  a  want  of  ordinary  care,  as  matter 
of  law,  in  stepping  upon  the  lower  tread  of  a  car  or  proceeding  to 
the  platform  with  both  hands  engaged  in  carrying  parcels.  On 
the  whole,  it  seems  that  there  is  no  sound  basis  in  the  record  for 
holding  that  the  trial  court  was  clearly  wrong  in  submitting  the 
question  of  actionable  fault  of  appellant  and  that  of  contributory 
fault  of  respondent,  to  the  jury. 

Complaint  is  made  because  the  court  admitted  in  evidence  a 
rule  of  the  company  for  the  guidance  of  its  servants,  requiring 
them  to  exercise  the  highest  degree  of  care  in  handling  cars  to 
avoid  injuring  themselves  or  others.  Obviously,  that  had  nothing 
to  do  with  the  case.  The  law,  not  any  rule  of  the  company,  was 
the  test  of  defendant's  duty.  Moreover,  no  such  duty  as  that  in- 
dicated by  the  rale  is  legally  required  as  regards  a  mere  licensee. 
Why  the  trial  court  permitted  the  introduction  of  a  matter  so  very 
foreign  to  the  case  is  not  perceived.  Moreover,  why  the  illegiti- 
mate character  of  the  evidence  was  intensified  by  the  court,  upon 
objection  being  made,  remarking:  "I  cannot  see  that  that  does 
anything  more  than  declare  what  the  law  would  declare,  but  I 
think  I  will  overrule  the  objection  to  that.''    The  jury  may  well 
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have  gotten  therefrom  the  idea  that  the  law  required  the  high 
standard  of  care  mentioned  in  the  rule  as  r^ards  the  personal 
safety  of  a  mere  licensee  like  respondent,  which,  of  course,  is  not 
the  fact  The  court  evidently  emerged  from  the  delusion  in  that 
regard  before  the  close  of  the  trial,  since  we  find  the  jury  were 
very  emphatically  instructed  that  appellant  owed  the  respondent 
the  duty  only  of  exercising  ordinary  care  for  her  personal  safety. 
Whether  that  wholly  cured  the  error  so  as  to  render  it  non- 
prejudicial is  not  free  from  difficulty. 

Error  is  assigned  because  the  court  permitted  a  doctor,  who 
attended  respondent,  when  on  the  stand  to  give  evidence  as  to  the 
nature  of  her  injury  as  he  found  it  and  the  course  and  result  of 
his  treatment,  to  testify  that  the  fracture  of  her  arm  might  have 
been  caused  by  her  f idling  from  a  street  car.  No  justification 
appears  for  allowing  that.  It  was  not  a  subject  for  expert  evi- 
dence. True,  there  was  no  question  but  that  respondent's  arm 
was  broken  by  a  fall  from  the  car,  as  alleged;  so  the  error  was 
probably  not  harmful  But  such  error  and  others  in  this  case, 
which  are  so  plain  that  it  seems  they  ought  not  to  have  occurred, 
lead  us  to  remark  that  the  beneficial  policy  established  by  the 
Code  and  so  oftem  vindicated  by  the  court  of  disregarding  as  in- 
consequential all  errors  which  do  not  prejudicially  affect  the  sub- 
stantial rights  of  the  adverse  party,  in  that  had  they  not  occurred 
the  result  might,  vnthin  reasonable  probabilities,  have  been  more 
favorable  to  him,  should  not  lead  to  inattention  at  the  trial  and 
promote  the  commission  of  error.  It  should  rather  stimulate  care- 
ful rather  than  inconsiderate  administration. 

Complaint  is  made  because  the  jury  were  instructed,  in  effect, 
that  the  defendant  owed  respondent  the  duty  of  ordinary  care. 
Why  such  complaint  is  made  is  not  appreciated.  Of  course  such 
duty  was  owing  to  respondent.  If  defendant  did  not  know  of  her 
perilous  situation,  or  have  such  reasonable  ground  to  know  it  as 
to  be  chargeable  therewith,  that  merely  bears  on  whether  there  was 
a  breach  of  duty  in  starting  the  car.  It  doeff  not  displace  the  duty 
itself. 

Further  complaint  is  made  because  the  court  instructed  the 
jury  that  if  plaintiff  was  entitled  to  recover  at  all,  her  damages 
should  be  fixed  at  such  sum  as  to  fully  compensate  her  for  all 
damages  she  sustained  by  the  injury,  not  exceeding  in  amount  the 
sum  of  $5,000. 

Why  was  such  an  instruction  given  ?    This  court  has,  as  counsel 
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for  appellant  suggest,  pretty  plainly  advised  against  such  a  prac- 
tice. Hupfer  V.  Nat.  DistiUing  Co.,  127  Wis.  306,  313, 106  N.  W. 
831.  The  law  placed  no  such  limit  as  a  guide  for  the  jury.  The 
pleading  placed  no  such  limit.  True,  the  prayer  was  for  $5,000, 
but  that  did  not  govern  the  amount  of  the  recovery.  It  might 
have  been  more  if  the  evidence  warranted  it  notwithstanding  the 
prayer.  Why  refer  to  the  matter  at  all,  especially  in  such  a  case 
where  the  danger  is  ever  present  of  overestimating  reasonable  re- 
coverable damages?  Often  a  jury  award,  in  such  a  case,  is  re- 
duced by  the  trial  judge  and  by  this  court,  and  sometimes  by  the 
latter  after  a  reduction  in  the  initial  jurisdiction,  while  necessity 
for  disturbing  the  verdict  because  of  inadequacy  very  seldom 
occurs. 

Jurors  are  liable,  unless  carefully  cautioned,  to  be  moved  by 
sympathy,  and  this  is  said  in  no  spirit  of  criticism*  The  steadying 
hand  of  a  thoughtful,  practical,  appreciative  judicial  head  is  no 
more  needed  in  any  field  of  trial  work  than  that  of  such  cases  as 
this. 

Why  needlessly  use  language  in  charging  a  jury,  which  has 
been  treated  with  disfavor  here  and  is  plainly  liable  to  convey  a 
false  prejudicial  notion?  The  jury  might  well  have  inferred 
they  were  at  liberty  on  the  evidence  to  place  the  damage  as  high 
as  $5,000,  if  they  thought  best.  What  other  conclusion  could  they 
reasonably  have  come  to  ?  They  must  have  thought  that  the  limit 
of  $5,000  was  mentioned  for  some  purpose  of  an  obligatory  nature. 

So  far  as  the  result  of  the  trial  was  to  find  appellant  guilty  of 
actionable  negligence,  it  is  thought  no  clear  prejudicial  error 
occurred  which  was  not  cured  before  verdict 

Turning  to  the  amount  of  the  damages,  $2,000,  in  view  of  the 
situation  of  respondent  it  looks  large.  The  nature  of  the  charge 
seems  to  account  for  it.  She  was  a  married  woman  about  fifty-five 
years  of  age.  Much  evidence  was  elucidated  going  to  show  that 
she  was  incapacitated  for  work  for  a  considerable  period  and  that 
her  ability  in  that  regard  had  not  been  fully  restored  at  the  time 
of  the  trial.  That  evidence  does  not  seem  to  have  been  produced 
merely  to  show  infirmity  in  the  arm  with  attendant  pain^  caused 
by  the  accident.  It  was  not  directed  particularly  to  that  but  to 
the  eflFect  of  the  injury  upon  respondent's  working  power  as  if 
that  were  part  of  her  loss.  That  may  well  have  misled  the  jury, 
since  such  loss  was  not  hers  but  her  husband's.  The  jury  were 
not  carefully  instructed  so  as  to  guard  against  danger  from  evi- 
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dence  of  that  kind,  but  rather  the  contrary,  in  being  told  that  thej 
would  find  for  plaintiflF  full  loss  not  to  exceed  $5,000.  True,  the 
court  instructed  in  general  language  not  to  include  any  element 
of  lost  earning  power,  but  such  element  was  not  expressly  ex- 
cluded, so  it  is  not  certain  that  it  was  not  included,  as  the  jury 
understood  the  matter. 

The  injury  consisted  of  an  ordinary  fracture  of  the  radius  of 
the  left  arm  near  the  wrist.  It  was  treated  promptly  and  scien- 
tifically, and,  of  course,  at  the  cost  of  the  husband.  There  is  no 
definite  evidence  that  there  was  any  other  injury  than  that  men- 
tioned. It  was  painful,  but  not  unusually  so.  It  ran  the  ordinary 
course  of  such  an  injury  to  a  substantial  recovery  in  a  few  weeks. 
She  walked  to  the  place  where  she  was  treated  and  returned  with- 
out assistance.  She  was  treated  by  a  surgeon  some  six  or  seven 
times.  A  careful  scrutiny  of  the  evidence  fails  to  disclose  any- 
thing indicating  that  the  injury  was  attended  with  any  very  ma- 
terial special  difficulty.  It  was  ordinary  of  its  kind.  Reasonable 
compensation  for  suffering,  past  and  future,  so  far  as  discovered 
by  the  jury  to  a  reasonable  certainty,  was  the  utmost  she  was 
entitled  to,  not  pay  for  expense  or  restoration  of  the  arm  or  reim- 
bursement for  lost  earning  power.  Compensation  upon  the  basis 
«f  a  full  equivalent  in  dollars  for  pain  and  suffering  was  impos- 
sible. An  attempt  to  award  it  would  have  been  imjust.  Ouinard 
V.  Knapp,  Stout  &  Co.,  95  Wis.  482,  490,  70  N.  W.  671.  The 
$2,000 ,  was  equivalent  to  an  annuity  for  the  woman  of  about 
$13  per  month  for  life.  We  cannot  escape  the  conclusion  that  had 
there  not  been  unguarded  language  used  the  assessment  might 
have  been  as  low  as  $1,200,  and  that  an  unprejudiced  jury,  prop- 
erly instructed,  in  case  of  another  trial  might,  within  reasonable 
probabilities,  assess  as  low  a  sum.  It  seems  that  to  permit  re- 
spondent to  take  judgment  for  any  greater  sum  than  that  regard- 
less of  the  wishes  of  appellant,  would  violate  the  right,  of  trial  by 
jury.  Rueping  v.  C.  £  N.  W.  R.  Co.,  123  Wis.  319,  101  K  W. 
710 ;  Heimlich  v.  Tabor,  123  Wis.  565, 102  N.  W.  10,  68  L.  R.  A. 
669. 

The  jud^ent  is  reversed,  and  the  cause  remanded  with  direc- 
tions to  allow  plaintiff  to  take  judgment  for  $1,200  and  costs,  if 
she  elects  to  do  so  by  motion  therein  on  notice  to  the  opposite 
counsel  within  sixty  days  after  the  remittitur  reaches  the  court 
below,  and  in  case  of  such  election  not  being  so  made  then  for  a 
new  trial. 
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Indianapolis  Traction  &  Terminal  Co.  v.  Matthews. 
(Indiana — Supreme  Court) 

1.  Mastbb  and  Sebvant;  Complaint  in  Action  to  Enfobob  Common-iaw 

LiABnjTT  OF  Emploteb.  —  In  an  action  by  an  employee  to  enforce  a 
oommon-law  liability  against  the  employer,  facts  must  be  alleged  in  the 
complaint  showing  the  existence  of  a  duty  on  the  part  of  the  employer  to 
the  employee,  the  omission  to  perform  which  caused  the  injury  com- 
plained of.  But  the  characterization  of  an  act  or  omission  as  negligent 
is  not  sufficient  to  show  both  a  duty  and  a  violation  thereof. 

2.  Same;  Injubt  to  Motobman;  Complaint  in  Action  at  Common  Law; 

Fellow  Sbbtants.  —  A  complaint  in  an  action  at  common  law  to  recover 
for  injuries  to  a  motorman,  which  alleges  that  while  the  plaintiff  was 
running  a  car  along  the  tracks  of  the  defendant  at  or  near  its  shops  the 
defendant  negligently  threw  an  interurban  car  out  on  the  track  and  caused 
it  to  collide  with  the  oar  operated  by  the  plaintiff,  shows  nothing  more 
than  the  acts  of  fellow  servants  of  the  defendant^  for  which  it  is  not 
liable  at  common  law. 

3.  Same;  Dxttt  of  Company  to  Fubnish  Pbopeb  Lights  and  Apflianoes; 

Pbopeb  Use  Thebbof.  —  A  street  railway  company  is  only  required  to 
exercise  ordinary  care  to  furnish  proper  lights  and  other  appliances,  and 
the  proper  use,  lighting  or  display  thereof  is  the  duty  of  the  employee. 

4.  LiABniTT  OF  Company  fob  Acts  of  Fellow  Sebvants.  —  A  street  railway 

company  is  not  liable  merely  because  a  fellow  employee  negligently  uses 
appliances  or  operates  a  oar  in  such  a  way  as  to  occasicm  injury  to  another 
employee. 


DUTY  OF  STREET  BAH.  WAT  GOMPAinr  AS  TO  UOHTS  OH 

GABS. 

As  a  general  proposition  it  is  the  duty  oT  a  street  railway  company  nmning 
cars  at  night  to  so  illuminate  such  cars  that  the  motorman  as  well  as  pedes- 
trians and  other  persons  lawfully  using  the  street  may,  with  reasonable  care, 
avoid  a  collision. 

Ooaneotioiit.  —  Currie  v.  Consolidated  Ry.  Co.,  81  Conn.  383,  71  Atl.  356. 

ladlaaa.  — Indianapolis  St.  R.  Co.  v.  Taylor,  39  Ind.  App.  692,  80  N.  E. 
436;  Nelson  v.  Chicago,  etc.,  Ry.  Co.,  6  St.  Ry.  Rep.  841,  41  Ind.  App.  397,  83 
N.  E.  1019. 

niinois.  — DoneUon  v.  East  St  Louis,  etc.,  Ry.  Co.,  235  111.  625,  85  N.  E. 
914;  Calumet  v.  Electric  St.  Ry.  Co.  v.  Lynholm,  70  IlL  App.  371;  Canfield  v. 
North  Chicago  St.  R.  Co.,  98  111.  App.  1. 

Kentneky.  —  See  Whitman's  Admr.  v.  Louisville  Ry.  Co.,  134  Ky.  6,  119 
8.  W.  166. 

MleUsma.  — Rascher  v.  East  Detroit,  etc,  R.  Co.,  90  Mich.  413,  61  N.  W. 
463,  30  AnK  St.  Rep.  447. 
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5.  Assumption  or  Risks;  Complaiht  in  Action  fob  Injubt  to  Emflotkb; 

EviDBNCB.  —  An  employee  aseumes  the  risk  of  all  olmoiis  defects  or 
dangers  open  to  ordinary  careful  observation  or  such  as  are  or  would  be 
known  by  the  exercise  of  ordinary  care. 

When  he  seeks  to  recover  damages  for  injury  caused  l^  the  alleged 
negligence  of  the  employer,  he  must  allege  that  he  had  no  knowledge  of 
the  defects  or  danger  complained  of,  or  his  complaint  will  not  withstand 
a  demurrer  for  want  of  facts. 

To  sustain  such  allegation  the  evidence  must  show,  not  only  that  he  had 
no  knowledge  of  such  defect  or  danger,  but  could  not  have  known  the 
same  by  the  exercise  of  ordinary  care. 

6.  Assumption  of  Supebaoded  Risks  —  An  employee  who  ascertains  that  the 

ordinary  hazards  of  his  environment  have  been  augmented  by  abnormal 
conditions  produced  by  the  negligence  of  his  employer  or  other  causes, 
and  continues  in  the  employment  without  making  any  objection  and  with- 
out receiving  any  promise  that  the  abnormal  conditions  will  be  remedied, 
is  deemed  as  a  matter  of  law  to  have  assumed  the  risks  thus  superadded. 

7.  Motobman;  Assumption  of  Risk  gv  Atmosphebio  Conditions. — Motor- 

men  and  other  persons  in  charge  of  street  cars  assume  the  risk  of  in- 
clement weather  conditions,  such  as  storms,  rain,  snow,  ice  and  fogs. 

8.  Same  ;  Assumption  of  Risk  ;  Pbesumption  of  Knowledge  of  Emplotee.  — 

In  the  absence  of  averments  to  the  contrary  a  motorman  is  presumed  to 
know  his  employer's  mode  of  conducting  its  business. 

9.  Instbuctions  ;    Cobbbction   of  Ebboneous    Instbuctions.  —  Instructions 

which  omit  one  or  more  essential  facts  or  elements  necessary  to  a  recovery 
are  errcmeous  where  a  verdict  is  directed. 


MIssonrL  — Buren  v.  St.  Louis  Transit  Co.,  104  Mo.  App.  224,  78  8.  W. 
680;  aover  v.  Joplin,  etc.,  Ry.  Co.,  140  Mo.  App.  413,  124  S.  W.  43;  Maness 
V.  Joplin,  etc,  Ry.  Ca,  149  Mo.  App.  269. 

New  Tork.  — Qildea  v.  Metropolitan  St  Ry.  Co.,  58  App.  Div.  528,  69 
N.  Y.  Supp.  568,  aff'd,  171  N.  Y.  660;  Trieber  v.  New  York,  etc.,  Ry.  Co.,  134 
App.  Div.  661,  119  N.  Y.  Supp.  439,  aff'd,  201  N.  Y.  520,  94  N.  E.  1099. 

PennsylTaniA.  — Cox  v.  SchuylkUl  Valley  Trac.  Co.,  4  St.  Ry.  Rep.  968, 
214  Pa.  St.  223,  63  Atl.  599.  See  also  Tompkins  v.  Scranton  Traction  Ca,  3 
Pa.  Super.  Ct  576. 

Rbode  IsUnd.  — Hinchey  v.  Rhode  Island  Co.,  7  St  Ry.  Rep.  318,  30  R.  L 
520,  76  Atl.  350. 

South  Oarolin*.  —  Briggs  v.  Durham  Tract.  Co.,  61  S.  E.  373. 

Tennessee.  —  See  Memphis  City  Ry.  Co.  v.  Logue,  81  Tenn.  32. 

In  Currie  v.  Consolidated  Ry.  Co.,  81  Conn.  383,  71  Atl.  356,  the  court  said: 
"  When  nmning  at  night,  it  must  be  provided  with  such  means  of  illumination 
as  may  be  requisite,  in  connection  with  the  light,  if  any,  to  be  expected  from 
other  sources,  to  enable  the  motorman  to  see  far  enough  ahead  to  do  whatever 
ordinary  care  may  demand  in  order  to  avoid  a  rear  end  c(rflision  with  any 
other  vehicle  upon  the  railway  track." 

In  Clover  v.  Joplin,  etc.,  Ry.  Co.,  140  Mo.  App.  413,  124  S.  W.  43,  the  court 
said:    "When  running  a  street  car  at  nighty  the  exercise  of  ordinary  care 


Digitized  by 


Googk 


Indianapolis  Tbact.  &  Tebm.  Co.  v.  Matthews.      147 

Such  erroneous  instructions  cannot  be  corrected  by  another  which  oor* 
rectly  states  the  law.  This  can  only  be  done  by  withdrawing  the  erroneous 
instructions  from  the  jury. 

Instructions  which  are  not  within  the  issues  are  erroneous. 
10.  Fellow  SntVANXS;  Who  Abb.  —  A  motorman  running  a  car  on  the  main 
track  and  another  employee  of  the  company  engaged  in  switching  an 
intemrbaji  car  from  the  shops  to  such  track  are  fellow  servants. 

DmniDANT  appeals  fn^n  a  judgment  for  the  i^aintiff.    Reported  97  N.  E.  320. 

F.  Winter,  W.  H.  Latta,  M.  E.  Foley,  Ralph  K.  Kcme  and 
Thomas  E.  Kane,  for  appellant. 

Oeorge  W.  Oalvin,  Shirts  £  Fertig  and  Sullivan  &  Knight,  for 
appeUee. 

Opinion  by  Honks,  J. : 

This  action  was  brougbt  bj  appellee  to  recover  damages  for 
personal  injury  resulting  from  a  collision  of  two  cars,  which  at 
the  time  were  being  run  over  the  street  railroad  lines  of  appellant 
in  the  city  of  Indianapolis.  Appellee,  who  was  at  the  time  of  the 
collision  an  employee  of  appellant  as  motorman  and  had  charge  of 
one  of  said  cars  as  motorman,  bases  his  right  to  recover  upon  the 


would  require  the  company  to  keep  a  light  upon  the  car  which  would  enable 
the  motorman  to  see  ahead  a  sufficient  distance,  that  in  case  he  should  discover 
any  one  upon  the  track  he  might  give  notice  by  sounding  the  gong  or  other- 
wise." 

In  Trieber  v.  New  York,  etc.,  Ry.  Co.,  134  App.  Div.  661,  119  N.  Y.  Supp. 
439,  aTd,  201  N.  Y.  620,  94  N.  E.  1099,  the  court  said:  **A  jury  would  have 
little  difficulty  in  saying  that  a  motorman  who  ran  a  car  after  dark  with- 
out a  headlight  was  negligent.'' 

The  negligence  of  the  motorman  of  a  street  car  in  running  without  a  head- 
li^t  is  considered  in  connection  with  the  speed  of  the  car  and  sounding  of  the 
gong  in  determining  whether  he  was  guilty  of  negligence;  running  at  a  fair 
rate  of  speed  witii  no  headlight  on  the  car  and  sounding  no  gong  is  sufficient 
evidence  of  negligence  to  carry  the  case  to  the  jury.  Calumet  Electric  St.  Ry. 
Co.  V.  Lynholm,  70  HI.  App.  371 ;  Rascher  v.  East  Detroit,  etc,  R.  Co.,  90  Mich. 
418,  61  N.  W.  463,  30  Am.  St.  Rep.  447.  In  Hinchey  v.  Rhode  Island  Co.,  7 
St  Ry.  Rep.  318,  30  R.  I.  620,  76  Atl.  360,  the  court  said:  "  Whether  a  rate  of 
speed,  in  the  absence  of  positive  regulation,  is  proper  or  excessive,  depends 
upon  the  circumstances.  A  rate  of  speed  which  would  be  allowable  in  the  day- 
thne  or  at  night  with  a  brightly  lighted  car,  with  a  headlight  in  operation, 
would  be  grossly  excessive  for  a  dose  box  freight  car  on  a  dark  night,  without 
a  headlight,  and  with  no  warning  given  of  its  approach." 
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common-law  liability.  The  complaint  was  in  two  paragraphs.  A 
separate  demurrer  for  want  of  facts  to  each  paragraph  thereof  was 
overruled  by  the  court.  Answer  by  general  denial.  A  trial  of 
said  cause  resulted  in  a  general  verdict  for  appellee.  The  jury 
also  answered  interrogatories  submitted  to  them  by  the  court 
Over  a  motion  of  appellant  for  a  judgment  in  its  favor  on  the 
answers  to  the  interrogatories,  notwithstanding  the  general  verdict 
and  a  motion  for  a  new  trial,  judgment  was  rendered  on  the  gen- 
eral verdict  in  favor  of  appellee. 

The  first  and  second  errors  assigned  call  in  question  the  action 
of  the  court  in  overruling  the  separate  demurrer  to  each  para- 
graph of  the  complaint.  Appellee  claims  that  the  judgment  was 
rendered  on  the  second  paragraph  of  the  complaint,  and  that,  even 
if  the  court  erred  in  overruling  the  demurrer  to  the  first  para- 
graph, the  ruling  was  harmless.  The  averments  of  said  second 
paragraph  of  complaint  show :  That,  upon  the  line  of  appellant's 
street  railroad  tracks  on  West  Washington  street, 

*'  it  has  and  had  its  ear  shops  wherein  it  repairs  its  own  cars  and  the  oars  of 
divers  other  street  and  interurban  railway  companies;  and  many  spur  tracks 
or  switches  connected  with  said  track  in  Washington  street  entered  said  shops 
from  said  street,  and  were  used  by  defendant  in  moving  cars  in  and  out  of 
said  shops  from  and  to  said  track  in  said  street.    •    *    *  >* 

That  on  the  day  of  the  injury 

''he  was  the  motorman  of  a  car  of  said  defendant  which  was  propelled  along 
and  over  West  Washington  street,  in  the  city  of  Indianapolis,  and  yria  in  the 

It  is  negligence  to  run  a  street  car  along  the  streets  of  a  city  on  a  dark 
and  stormy  night  at  the  rate  of  fifteen  miles  an  hour  without  a  headlight  and 
without  sounding  a  gong  or  whistle.  Nelson  v.  Chicago,  etc,  Ry.  Co.,  6  St. 
Ry.  Rep.  841,  41  Ind.  App.  397,  83  N.  E.  1019.  Where  a  car  at  ten  o'clock  at 
night  runs  at  full  speed  with  no  lights  and  without  giving  any  warning  of  its 
approach,  the  negligence  of  the  company  is  a  question  for  the  jury.  Guldea  v. 
Metropolitan  St.  Ry.  Co.,  6»  App.  Div.  628,  69  N.  Y.  Supp.  668,  aff'd,  171 
N.  Y.  660.  The  running  of  a  car  down  a  grade  rapidly  with  its  lights  out  is 
negligence  for  the  consideration  of  the  jury,  where  the  car  injured  a  person 
crossing  the  track.  Cox  v.  Schuylkill  Valley  Tract.  Co.,  4  St  Ry.  Rep.  968, 
214  Pa.  St.  223,  63  Atl.  599. 

There  is  not  sufficient  evidence  of  negligence  where  an  injury  to  the  driver 
of  a  wagon  which  was  run  into  by  a  car  crossing  the  tracks  at  night,  where 
the  evidence  simply  showed  that  prior  to  the  c<dlision  the  lights  on  the  car 
were  extinguished  by  the  trolley  pole  leaving  the  wire,  thus  depriving  the  car 
of  light  and  power.  Higgins  v.  8t  Louis  &  Sub.  Ry.  Co.,  197  Mo.  300,  6  St 
Ry.  Rep.  671,  95  S.  W.  863. 
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line  of  his  duty  as  such  motorman  and  at  his  proper  place  in  the  front  vesti- 
bule of  said  car,  and  ran  the  same  along  said  West  Washington  street  at  or 
near  the  shops  of  said  defendant  where  it  had  cars  under  repair,  and  where  it 
was  receiving  and  discharging  repaired  cars  of  other  street  railway  companies. 
That  said  plaintiff  was  due  in  front  of  said  shops  in  the  propelling  of  his  car 
at  about  the  hour  of  seven  o'clock  and  eight  minutes  a.  m.,  which  was  well 
known  to  defendant,  and  he  was  required  to  pass  said  shops  and  the  said 
switches  and  cuts  entering  said  shops  along  and  over  the  tracks  on  said  West 
Washington  street.  That  upon  said  morning  the  atmosphere  was  extremely 
foggy,  and  objects  could  not  be  discerned  or  discovered  at  any  great  distance 
in  front  of  the  car  being  operated  by  said  plaintiff,  and  cars  on  said  switches 
and  entering  on  said  main  track  from  said  shops  could  not  be  seen  or  dis- 
cerned by  plaintiff  in  front  of  the  car  so  operated  by  him  without  the  display 
of  strong  signal  lights  on  such  cars,  or  without  a  conductor  or  flagman  at  the 
intersection  of  such  tracks  to  give  warning  of  their  approach,  all  of  which 
the  defendant  at  the  time  well  knew.  That  plaintiff  was  moving  said  car 
alcmg  and  over  said  tracks  of  defendant  at  or  near  said  shops  in  a  careful  and 
cautious  manner,  when  said  defendant  negligently  and  carelessly  threw  a  oar 
of  the  Terre  Haute,  Indianapolis  &  Eastern  Traction  Company  out  upon  the 
main  track  over  which  this  plaintiff  was  operating  said  car,  and  carelessly 
and  negligently  caused  said  interurban  car,  which  was  sixty  feet  long  and 
weighed  many  tons,  to  collide  with  the  car  being  operated  by  this  plaintiff. 
That  defendant  carelessly  and  negligently  failed  to  give  plaintiff  any  notice 
or  warning  of  the  approach  of  said  interurban  car,  carelessly  and  negligently 
failed  to  provide  or  display  any  signal  light  thereon,  and  carelessly  and  negli- 
gently backed  the  same  out  of  said  shops  on  said  main  track  in  such  fog  and 
into  collision  with  plaintiff's  car  in  charge  of  one  person  only,  who  was  opera- 
ting the  motor  at  the  far  end  of  the  car,  and  carelessly  and-  negligently  failed 
to  employ  a  conductor  on  said  car  or  any  assistant  or  flagman  at  the  inter- 
section of  said  main  track  and  switch,  and  carelessly  and  negligently  failed 
to  employ  a  sufficient  force  of  men  on  said  interurban  car  and  in  and  about 

Where  there  is  a  municipal  ordinance  requiring  street  cars  to  have  head- 
lights after  sunset,  the  absence  of  such  a  light  makes  a  prima  facie  case  of 
negligence.  Maness  v.  Joplin,  etc.,  Ry.  Co.,  149  Mo.  App.  259.  But  where  the 
ordinance  requires  only  colored  signal  lights  in  front  and  rear  of  the  car,  and 
sudi  lights  are  carried,  it  is  not  negligence  per  Be  not  to  have  a  headlight. 
McGee  v.  Consol.  St.  R,  Co.,  102  Mich.  107,  60  N.  W.  293,  26  L.  R.  A.  300,  6 
Am.  Electl.  Cas.  462. 

A  company  is  bound  to  equip  its  cars  with  signal  lights  so  as  to  avoid 
injury  to  its  employees.  Leaving  such  lights  at  a  curb  for  the  employees  of 
the  company  to  secure  and  install  is  not  a  performance  of  its  duty  to  equip  the 
cars.    Carter  v.  McDermott,  29  App.  D.  C.  145,  10  L.  R.  A.  (N.  S.)  1103. 

Where  a  collision  occurs  between  street  cars  by  reason  of  the  failure  of  the 
motorman  of  one  car  to  turn  on  the  lights  of  a  block-light  system,  such  motor- 
man  is  deemed  a  fellow  servant  of  the  motorman  upon  the  other  car  so  that 
the  latter  cannot  recover  for  injuries  caused  by  such  negligence.  Berg  v. 
Seattle,  etc.,  R.  Co.,  6  St.  Ry.  Rep.  858,  44  Wash.  14,  87  Pac.  34,  120  Am.  St 
Rep.  968. 
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the  said  shop  and  switches  to  safely  move  the  said  oar  out  of  said  shop  and 
onto  said  main  track,  and  without  sudli  conductor,  assistant  or  flagman  such 
person  could  not  give  warning  to  plaintiff  of  the  approach  of  said  intemrban 
car  and  could  not  know  of  tiie  approach  of  plaintiff's  car  in  time  to  avoid 
collision,  and  by  reason  of  all  and  singular  the  said  negligent  acts  and  omis- 
sions of  defendant  and  not  otherwise  the  said  collision  occurred,  and  without 
such  negligence  plaintiff  would  not  have  been  injured." 

It  also  alleged,  in  flubstance,  in  said  second  paragrapk  of  com- 
plaint that 

"  said  intemrban  car  had  been  received  from  the  Terre  Haute,  Indianapolis  & 
Eastern  Traction  Company  for  repair  by  appellant  at  its  said  shops,  and  that 
appellant  was  in  the  act  of  returning  said  car  to  said  traction  company,  that 
said  interurban  car  was  not  intended  or  fitted  for  use  upon  appellant's  street 
railway,  but  waa  much  larger,  heavier  and  higher  than  the  cars  used  by  appel- 
lant and  operated  by  appellee,  and  was  so  constructed  that,  when  it  came  into 
collision  with  the  car  operated  by  plaintiff,  the  bumper  or  cross-beam  of  said 
interurban  car  passed  over  the  bumper  or  cross-beam  of  the  car  which  appellee 
was  operating,  and!  crushed  the  light  framework  inclosing  the  vestibule  in 
which  appellee  was  standing,  and  caught  and  injured  him." 

For  the  purpose  of  determining  the  questions  presented  by  the 
demurrer  to  each  paragraph  of  the  complaint,  it  must  be  assumed 
from  the  allegations  therein  that  the  repair  and  storage  of  its  own 
cars  and  of  the  cars  of  other  street  and  interurban  railway  com- 
panies was  a  part  of  the  work  and  business  of  appellant  which  it 
was  authorized  to  do.  It  is  insisted  by  appellant  that  each  para- 
graph of  the  complaint 

'*  fails  to  all^^  facts  showing  the  existence  of  any  duty  owed  by  it  to  appeUee* 
the  omission  to  perform  which  operated  to  bring  about  the  accident  and  con- 
sequent injury  complained  of," 

and  that  each  of  said  paragraphs  is  insufficient  for  that  reason. 

In  an  action  by  an  employee  to  enforce  a  common-law  liability 
against  the  employer,  facts  must  be  alleged  in  the  complaint  show- 
ing the  existence  of  a  duty  on  the  part  of  the  employer  to  the  ewt- 
ployee  the  omission  to  perform  which  caused  the  injury  complained 
of.  Pittsburgh,  etc.,  R,  Co.  v.  Lightheiser,  163  Ind.  247,  251- 
253,  71  K  E.  218,  660,  and  cases  cited;  Robertson  v.  Ford,  164 
Ind.  538,  546,  74  N.  E.  1 ;  Pittsburgh,  etc.,  Co.  v.  PecJe,  165  Ind. 
537,  540,  542,  76  N.  E.  163,  and  cases  cited;  Chicago,  etc.,  Co.  v. 
Barker,  169  Ind.  670,  675,  676,  83  K  E.  369, 17  L.  R.  A.  (K  S.) 
542,  and  authorities  cited;  Chicago,  etc.,  Co.  v.  Lain,  170  Ind. 
84,  88-91,  83  N.  E.  632,  and  cases  cited;  Cleveland,  etc.,  Co.  v. 
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Marrey,  172  Ind.  613,  619-522,  88  K  E.  932,  and  cases  cited. 
If  said  second  paragraph  allied  facts  from  which  the  law  would 
imply  the  duty  of  appellant  to  do  or  not  to  do  what  it  is  alleged  it 
negligently  did  or  negligently  failed  to  do,  then  a  violation  or 
breach  thereof  may  be  shown  by  an  all^ation  that  it  negligently 
did  or  failed  to  do  what  was  necessary  to  discharge  such  duty. 
But  the  characterization  of  an  act  or  omission  as  negligent  is  not 
sufficient  to  show  both  a  duty  and  a  violation  thereof.  Chicago, 
etc.,  R.  Co.  V.  Lain,  supra,  170  Ind.  88-91,  83  N.  E.  622,  and 
cases  cited;  Cleveland,  etc.,  B.  Co.  v.  Morrey,  supra,  172  Ind.  521, 
522,  88  N.  E.  932,  and  cases  cited;  Pittsburgh,  etc.,  B.  Co.  v. 
Pech,  165  Ind.  537,  640,  541,  76  N.  E.  163,  and  cases  cited. 
It  is  alleged  in  each  paragraph  of  the  complaint 

''that  plaintiff  was  moving  said  car  over  and  along  said  tracks  of  defendant 
at  or  near  said  shops  in  a  careful  and  cautious  manner  when  said  defendant 
negligently  and  carelessly  threw  a  car  of  the  Terre  Haute,  Indianapolis  ft 
Eastern  Traction  Company  out  upon  the  main  track  over  which  this  plaintiff 
was  operating  said  car,  and  carelessly  and  negligently  caused  said  interurbaa 
car  to  collide  with  the  car  being  operated  l^  this  plaintiff." 

We  judicially  know  that  an  incorporated  street  railroad  com- 
pany, like  appellant,  can  only  operate  its  cars  by  and  through  its 
employees  and  the  averment  in  each  paragraph  of  the  complaint 
that  the  "  defendant  negligently  and  carelessly  threw  an  interur- 
ban  car,"  etc,  "  out  upon  the  main  track,"  etc, 

"  and  carelessly  and  negligently  caused  said  car  to  collide  with  the  car  being 
operated  by  this  plaintiff," 

gives  rise  to  the  presumption  that  the  alleged  negligent  act  was 
that  of  a  fellow  servant  in  the  absence  of  averments  showing  the 
contrary.  Southern,  etc.,  B.  Co.  v.  EUiott,  170  Ind.  273,  284,  82 
N.  E.  1051,  and  cases  cited;  Indianapolis,  etc.,  B.  Co.  v.  Johnson, 
102  Ind.  352,  354-357,  26  N.  E.  200,  and  cases  cited.  Said 
allegations  in  regard  to  the  manner  in  which  the  interurban  car 
was  run  out  on  the  main  track  and  its  collision  with  appellee's 
car  show  nothing  more  than  the  acts  of  fellow  servants  of  appellee 
for  which  under  the  rules  of  the  common  law  appellant  is  not 
liable  Southern,  etc.,  B.  Co.  v.  Elliott,  supra,  170  Ind.  284,  82 
N.  E.  1051 ;  Indianapolis,  etc.,  B.  Co.  v.  Johnson,  supra,  102  Ind. 
354-357,  26  N.  E.  200,  and  cases  cited ;  Chicago,  etc.,  B.  Co.  v. 
Barker,  169  Ind.  670,  676,  677,  83  N.  E.  369,  and  cases  cited,  17 
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L.  R.  A.  (N.  S.)  542,  546,  547;  Indianapolis,  etc.,  R.  Co.  v.  Fore- 
man, 162  Ind.  85,  89-92,  69  N.  E.  669,  102  Am.  St.  Kep.  185, 
188, 190;  Wabash,  etc.,  B.  Co.  v.  Hassett,  170  Ind.  370,  375,  376, 
83  N.  E.  705,  and  cases  cited ;  Chicago,  etc.,  R.  Co.  v.  Hamilton, 
42  Ind.  App.  512,  85  N.  E.  1044.;  Bailey  v.  Garbutt,  112  Ga.  288, 
37  S.  E.  360;  Roland  v.  Tift,  131  Ga.  683,  63  S.  E.  133,  20  L. 
R.  A.  (N.  S.)  354;  Toner  v.  Chicago,  etc.,  R.  Co.,  69  Wis.  18'8,  31 
N.  W.  104,  33  N.  W.  433;  Adams  v.  Iron  Cliffs  Co.,  78  Mich. 
271,  272,  276,  288-290,  44  N.  W.  270,  18  Am.  St.  Rep.  441; 
New  York,  etc.,  R.  Co.  v.  Bell,  112  Pa.  400,  407^10,  and  cases 
cited  on  pages  404-407,  4  Atl.  50 ;  Buck  v.  New  Jersey  Zinc  Co., 
204  Pa.  132,  53  Atl.  740,  60  L.  R.  A.  453;  Brown  v.  Minneapolis, 
etc.,  Co.,  31  Minn.  553,  18  N.  W.  834;  Boberts  v.  8t.  Paul,  etc., 
B.  Co.,  33  Minn.  218,  22  N.  W.  389. 

It  is  the  theory  of  said  second  paragraph  of  the  complaint  that 
it  was  not  only  the  duty  of  appellant  to  furnish  proper  lights  and 
other  appliances  for  said  interurban  car,  but  also  to  see  that  they 
were  properly  used,  that  such  lights  were  properly  lighted  and 
displayed.  This  is  not  the  rule,  however,  for  the  employer  is  only 
required  to  exercise  ordinary  care  to  furnish  proper  lights  and 
other  appliances,  and  the  proper  use,  lighting,  or  display  thereof 
is  the  duty  of  the  employee,  and  not  a  duty  the  master  owes  the 
employee.  Berg  v.  Seattle,  etc.,  B.  Co.,  44  Wash.  14,  19,  20,  22, 
87  Pac.  34,  120  Am.  St.  Rep.  968 ;  Kaare  v.  Troy,  etc.,  Co.,  139 
N.  Y.  369,  378  (3),  34  K  E.  901;  Simpson  v.  Central,  etc.,  B. 
Co.,  5  App.  Div.  614,  39  N.  Y.  Supp.  464;  Collins  v.  St.  Paul, 
etc.,  B.  Co.,  30  Minn.  31, 14  N.  W.  60 ;  Kelly  v.  New  Haven,  etc., 
B.  Co.,  74  Conn.  343,  50  Atl.  871,  57  L.  R.  A.  494,  92  Am.  St. 
Rep.  220;  Whittlesey  v.  New  York,  etc.,  B.  Co.,  77  Conn.  100,  58 
Atl.  459, 107  Am.  St  Rep.  21 ;  Trimble  v.  Whitin  Machine  Works, 
172  Mass.  150,  51  N.  E.  463 ;  Harley  v.  Buffalo,  etc.,  Co.,  142  N. 
Y.  31,  36  K  E.  813;  Ludlow  v.  Oroton,  etc.,  Co.,  11  App.  Div. 
452,  42  N.  Y.  Supp.  343;  Clark  v.  Bitner-Conley  Co.,  39  App. 
Div.  598,  57  N.  Y.  Supp.  755 ;  Griffiths  v.  Gidlow,  3  Hurlst.  &  N. 
646,  27  N.  J.  Eq.  (N.  S.)  404;  St.  Louis,  etc.,  B.  Co.  v.  Needham, 
63  Fed.  107,  11  C.  C.  A.  56,  25  L.  R.  A.  833;  New  Pittsburgh, 
etc.,  Co.  V.  Peterson,  136  Ind.  398,  401-406,  35  N.  E.  7,  43  Am. 
St.  Rep.  327 ;  New  Pittsburgh,  etc.,  Co.  v.  Peterson,  14  Ind.  App. 
634,  43  N.  E.  270 ;  Standard  Pottery  Co.  v.  Moudy,  35  Ind.  App. 
427,  435-437,  73  N.  E.  188;  Ft.  Wayne,  etc.,  Co.  v.  Parsell,  168 
Ind.  223,  230,  79  N.  E.  439,  and  cases  cited ;  Indianapolis,  etc.. 


Digitized  by 


Googk 


Indianapolis  Tbact,  &  Tebm.  Co.  v.  Matthews.      153 

R.  Co.  V.  Kinney,  171  Ind.  612,  622,  85  N.  E.  954,  23  L.  R  A. 
(N.  S.)  711,  and  cases  cited;  Chicago,  etc.,  Co.  v.  Barker,  169 
Ind.  670,  676,  677,  83  N.  E.  369,  17  L.  R.  A.  (N.  S.)  542,  and 
cases  cited ;  2  Labatt,  Master  &  Servant,  §§  604,  607,  610.  More- 
over, it  will  be  observed  that  the  allegation  in  said  second  para- 
graph is  that  appellant  "  negligently  failed  to  provide  or  display 
any  signal  light "  on  said  interurban  car.  The  all^ation  that  ap- 
pellant "  failed  to  provide  any  signal  light  thereon  "  may  be  troe, 
and  yet  there  may  have  been  on  said  car  signal  lights  or  lanten:s 
proper  for  all  purposes  provided  by  the  owner  thereof. 

While  an  employer  is  bound  to  exercise  ordinary  care  to  furnish 
an  employee  a  safe  place  to  work,  and  to  exercise  ordinary  care  to 
keep  it  in  that  condition,  he  is  not  liable  to  his  employee  for  the 
negligence  of  his  coemployees  in  respect  to  the  details  of  the  work, 
nor  is  he  bound  to  protect  his  employee  against  the  mere  transitory 
perils  that  the  execution  of  the  work  occasions,  nor  is  he  liable 
merely  because  a  fellow  employee  negligently  handles  or  uses  ap- 
pliances or  tools  or  negligently  fails  to  use  the  same,  or  negligently 
operates  machinery  or  a  car  or  cars  in  such  a  way  as  to  occasion 
injury  to  another  employee.  Bedford,  etc.,  Co.  v.  Bough,  168  Ind. 
671,  689,  80  N.  E.  529,  14  L.  R.  A.  (N.  S.)  418,  and  cases  cited; 
Southern,  etc.,  B.  Co.  v.  Harrell,  161  Ind.  689,  697-700,  68  K  E. 
262,  63  L.  B.  A.  460,  and  cases  cited ;  Haskell  &  Barker  Car  Co. 
V.  Przezdziankowski,  170  Ind.  1,  10,  11,  83  N.  E.  626,  14  L.  R. 
A.  (N.  S.)  972,  127  Am.  St.  Rep.  352,  and  cases  cited;  Wabash 
R.  Co.  V.  Hassett,  170  Ind.  370,  375,  376,  83  N.  E.  705;  Chicago, 
etc.,  R.  Co.  V.  Barker,  169  Ind.  670,  676-679,  83  N.  E.  369,  and 
cases  cited,  17  L.  R.  A.  (N.  S.)  542,  546,  550;  Shatrau  v.  Sidli- 
van,  201  N.  Y.  567,  94  N.  E.  609 ;  Mullin  v.  Genesee,  etc.,  Co., 
202  K  Y.  275,  95  N.  E.  689,  691.  As  we  have  already  said,  a 
duty  of  the  employer  to  the  employee  cannot  be  implied  from  the 
mere  allegation  that  the  act  was  negligently  done  or  omitted,  but 
the  facts  from  which  the  law  will  imply  the  existence  of  the  under- 
lying duty  must  be  alleged  directly  and  positively,  and  not  by  way 
of  recital  or  by  the  averment  of  conclusions.  It  avails  nothing  as 
against  a  demurrer  for  want  of  facts  to  aver  conclusions  or  plead 
facts  by  way  of  recital.  Chicago,  etc.,  R.  Co.  v.  Lain,  170  Ind. 
84,  88-90,  83  N.  E.  632,  and  cases  cited;  Cleveland,  etc.,  Co.  v. 
Morrey,  172  Ind.  513,  522,  88  N.  E.  932;  Chicago,  etc,  Co.  v. 
Barker,  169  Ind.  670,  679-685,  83  N.  E.  369,  and  cases  cited,  17 
L.  R.  A.  (N.  S.)  542,  546-550,  and  note,  pages  542-545. 
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It  is  further  objected  to  said  paragraphs  of  complaint  that  no 
facts  are  averred  showing  that  the  injury  complained  of  was  not 
the  result  of  a  risk  which  appellee  assumed,  and  that  the  negligence 
complained  of  was  not  the  negligence  of  a  fellow  servant;  citing 
American,  etc.,  Co.  v.  Hvllinger,  161  Ind.  673,  683-685,  67  N.  £• 
986,  69  N.  E.  460,  and  authorities  cited ;  Cleveland,  etc.,  B.  Co. 
V.  Parker,  154  Ind.  153,  56  N.  E.  86 ;  Lake  Shore,  etc.,  B.  Co.  v. 
8tupak,  108  Ind.  1,  8  N.  E.  630;  Peerless  Stone  Co.  v.  Wray,  143 
Ind.  574,  42  N.  E.  927. 

It  is  settled  by  said  cases  and  the  cases  cited  therein  that  the 
employee  assumes  the  risk  of  all  obvious  defects  or  dangers  open 
to  ordinary  careful  observation  or  such  as  are  or  would  be  known 
by  the  exercise  of  ordinary  care  (Wahash  B.  Co.  v.  Bay,  152  Ind. 
392,  399-401,  51  K  E.  920,  and  cases  cited),  and,  that,  when  he 
seeks  to  recover  damages  for  injury  caused  by  the  alleged  negli- 
gence of  the  employer,  he  must  allege  that  he  had  no  knowledge 
of  the  defects  or  danger  complained  of,  or  his  complaint  will  not 
withstand  a  demurrer  for  want  of  facts.  To  sustain  such  allega- 
tion, however,  the  evidence  must  show,  not  only  that  he  had  no 
knowledge  of  such  defect  or  danger,  but  could  not  have  known  the 
same  by  the  exercise  of  ordinary  care.  Consolidated,  etc.,  Co.  v. 
Summit,  152  Ind.  297,  299,  300,  53  N.  E.  235,  and  cases  cited; 
American,  etc.,  Co.  v.  Hullinger,  161  Ind.  673,  674,  675,  683- 
685,  67  N.  E.  986,  69  N.  E.  460,  and  cases  cited;  Ind.,  etc.,  Co. 
V.  O'Brien,  160  Ind.  266,  270,  65  N.  E.  918,  66  N.  E.  742; 
Indianapolis,  etc.,  Co.  v.  Foreman,  162  Ind.  85, 100, 101,  69  N.  E. 
669,  102  Am.  St.  Eep.  185 ;  Southern,  etc.,  B.  Co.  v.  Harrell,  16f 
Ind.  689,  695-700,  68  N.  E.  262,  63  L.  E.  A.  460,  and  cases  cited; 
Indiana,  etc.,  Co.  v.  Livezey,  (App.)  94  N.  E.  732,  734,  745. 
Neither  of  said  paragraphs  of  complaint  avers  a  want  of  knowledge 
on  the  part  of  appellee  of  the  existence  of  the  dangers  of  which  he 
complains.  The  averment  of  want  of  knowledge  on  the  part  of  the 
employee  must  be  as  broad  as  the  allegation  of  knowledge  on  the 
part  of  the  employer.  Cleveland,  etc.,  B.  Co.  v.  Morrey,  172  Ind. 
613,  518,  519,  88  N.  E.  932,  and  cases  cited;  Indianapolis,  etc., 
Co.  V.  Foreman,  162  Ind.  85,  97,  69  N.  E.  669,  102  Am.  St.  Eep. 
185 ;  Louisville,  etc.,  B.  Co.  v.  Sandford,  117  Ind.  265,  19  N.  E. 
770,  and  cases  cited;  Louisville,  etc.,  B.  Co.  v.  Corps,  124  Ind. 
427,  24  N.  E.  1046,  8  L.  E.  A.  636,  and  cases  cited. 

An  employee  who  either  before  or  after  he  commences  the  per- 
formance of  the  contract  of  employment  has  ascertained,  or  ought 
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in  the  exercise  of  ordinary  care  to  have  ascertained^  that  the  ordi- 
nary hazzards  of  his  environment  have  been  augmented  by  ab- 
normal conditions  produced  by  the  negligence  of  his  employer  or 
his  employer!s  representatives  or  other  causes,  and  had  accepted  or 
continued  in  the  employment  without  making  any  objection,  and 
without  receiving  any  promise  that  the  abnormal  conditions,  how- 
ever caused,  will  be  remedied,  is  deemed  as  a  matter  of  law  to  have 
assumed  the  risk  thus  superadded,  and  to  have  waived  any  right 
which  he  might  otherwise  have  had  to  claim  an  indemnity  for 
injuries  resulting  from  such  risk«  The  increased  danger  caused 
by  the  negligence  of  the  employer  becomes,  when  it  is  known,  one 
of  the  risks  of  the  employment  so  far  as  the  employee  is  concerned. 

'Til  a  large  nmnber  of  eases  recovery  has  been  denied  on  the  assumption 
that  abnormal  risks  caused  by  the  improper  manner  in  which  the  instrumen- 
talities are  used  are  as  much  within  the  scope  of  this  doctrine  as  those  caused 
by  the  defective  quality  or  attributes  of  the  instrumentalities  themselves." 

1  Labatt  on  Master  and  Servant,  §  274,  pp.  639-641,  section  274, 
and  cases  cited ;  section  276,  pp.  651,  652 ;  section  277,  note  1,  pp. 
652-656 ;  section  278,  pp.  653-656,  and  cases  cited  in  note  1,  pp. 
656-659;  14  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  118,  119,  124, 
125 ;  LouisvUle,  etc.,  R.  Co.  v.  Sandford,  117  Ind.  265,  266-269„ 
19  N.  E.  770,  and  cases  cited;  Brazil,  etc.,  Co.  v.  Hoodlet,  129 
Ind.  327,  333,  27  N.  E.  741 ;  Wabash  R.  Co.  v.  Ray,  152  Ind.  392, 
399-401,  51  N.  E.  920,  and  cases  cited. 
It  is  said  in  Thompson  on  Negligence  (2d  Ed.)  §  4625: 

"A  railroad  employee  who  without  objection  or  protest  takes  service  under 
rules  which  do  not  provide  for  notice  to  employees  upon  trains  of  the  move- 
ment of  other  trains  assumes  the  risk  and  dangers,  on  the  theory  that  every 
employee  who  operates  a  train  must  beware  of  trains  moving  in  the  other 
direction,  without  notice  of  their  whereabouts,  and  assumes  the  risks  and 
dangers  of  a  system  of  rules  which  is  based  upon  that  theory.  Little  Rock, 
etc,  R.  Co.  V.  Barry,  84  Fed.  944,  66  U.  S.  App.  37,  28  C.  C.  A.  644,  43  L.  R.  A. 
349.  If  the  master  has  adopted  no  rules  for  the  protection  of  his  servants, 
a  servant  who  knows  that  fact  assumes  the  risk  incidental  to  such  failure. 
Gulf,  etc,  R.  Co.  V.  Williams,  (Tex.)  39  S.  W.  967." 

In  Louisville,  etc.,  R.  Co.  v.  Sanford,  117  Ind.  265,  19  N.  E. 
770,  an  action  to  recover  damages  for  the  death  of  an  employee 
caused  by  the  alleged  negligence  of  the  employer,  it  was  claimed 
that  the  complaint  was  insnflBcient  because  facts  were  not  alleged 
showing  that  the  employee  did  not  assume  the  risk  of  the  danger 
which  caused  his  death.    The  court  said,  commencing  on  page  266 : 
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"  Employees  aBBUine  all  the  ordinary  risks  incident  to  the  employment,  but 
they  assume  no  extraordinary  risks  caused  by  the  employer's  breach  of  duty, 
unless  they  have  knowledge  of  the  unusual  danger  caused  by  the  breach  and 
voluntarily  continue  in  the  company's  employment.  If,  with  this  knowledge, 
they  do  continue,  then  the  increased  danger  becomes  an  incident  of  the  service 
which  they  assume,  and  for  liability  from  which  the  master  is  exonerated. 
Indianapolis,  etc.,  R.  Go.  v.  Watson,  114  Ind.  20  [14  N.  E.  721,  15  N.  E.  824, 
5  Am.  St^  Rep.  578].  Hie  knowledge  of  the  danger  adds  it  as  one  of  the 
incidents  of  the  employment  which  the  employee  assumes.  It  becomes  a 
danger  which  his  continuance  in  the  master's  service  makes  an  incident  of  the 
service,  and,  when  it  takes  this  character,  the  master  is  no  longer  bound  to 
answer  for  the  employee's  safety,  so  far  as  it  is  imperiled  by  the  danger 
voluntarily  and  knowingly  assumed.  The  knowledge,  in  conjunction  with  the 
continuance  in  the  service,  operates  as  a  waiver  of  the  right  to  make  the 
master  responsible.  'It  is,'  says  Mr.  Beach,  ithe  rule  applicable  to  this 
matter  that  if  the  servant,  when  the  defect  or  danger  is  brought  to  his  knowl- 
edge—  when  he  discovers  that  the  machinery,  buildings,  premises,  tools,  or  any 
other  instrumentalities  of  his  labor  are  unsafe  or  unfit,  or  that  a  fellow 
servant  is  careless  or  incompetent  —  continues  in  the  employment,  without 
protest  or  complaint,  he  is  deemed  to  assume  the  risks  of  such  danger,  and  to 
waive  any  claim  upon  his  master  for  damages  in  case  of  injury.*  Beach,  Ck)nt. 
Neg.,  §  140.  This  puts  the  rule  exonerating  the  master  on  the  true  ground. 
He  is  exonerated  because  the  employee  himself  assumes  the  danger  as  in- 
creased, and,  as  he  voluntarily  assumes  it,  the  master  is  relieved.  The  parties 
change  positions.  The  employee  assumes  the  risk  that,  if  it  were  not  for  his 
knowledge,  his  employer  would  be  compelled  to  assume.  The  duty  which  the 
onployer  is  under  is  materially  affected  by  the  el^nent  of  knowledge,  and, 
unless  a  duty  is  shown,  of  course,  there  can  be  ifb  actionable  n^ligence,  since 
a  duty  lies  at  the  foundation  of  every  right  of  action  grounded  on  the  negli* 
gence  of  a  defendant.  It  must  follow,  in  order  to  show  a  breach  of  duty  cre- 
ating a  cause  of  action  for  its  breach,  that  it  is  necessary  to  aver  that  the 
employee  was  ignorant  of  the  default  of  the  employer  which  increased  the 
perils  of  the  service.  The  plaintiff  in  such  a  case  is  the  actor,  and  must  show 
a  complete  cause  of  action,  and,  to  do  4^his,  he  must  aver  facts  showing  that  the 
danger  which  augmented  the  risks  of  his  service  was  not  known  to  him.  In  at 
least  two  cases  this  court  has  explicitly  affirmed  this  doctrine.  Lake  Shore, 
etc,  Co.  V.  Stupack,  108  Ind.  1  [8  N.  E.  630]  i  Indiana,  etc.,  R.  W.  Co.  v. 
Dailey,  110  Ind.  75  (10  N.  E.  631].  *  *  *  All  the  authorities  agree  that 
negligence  on  the  part  of  the  employer  is  not  to  be  presumed,  and  that  it  rests 
on  the  plaintiff  to  aver  and  prove  every  fact  essential  to  the  existence  of 
actionable  negligence.  *  *  *  In  stating  what  the  employee  must  prove,  a 
recent  writer  asserts  that  he  must  establish  that  he  did  not  know,  and  had 
not  equal  means  with  the  master  of  knowing,  that  the  madiine  or  appliance 
was  defective.  Proof  and  Pleading  in  Accident  Cases,  §  21.  •  •  •  Em- 
ployees engaged  in  any  business,  however  dangerous  its  character,  have  a  right 
to  assume  that  their  employer  will  not  subject  them  to  any  unknown  extraor- 
dinary danger.  The  employer,  however,  is  boimd  to  do  more  than  use  ordi- 
nary care  and  diligence  to  provide  for  their  safety,  but  this  requires  that  he 
shall  do  all  that  the  nature  of  the  emplc^ment  will  permit  to  accomplish  this 
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object  But  if  he  fails  to  do  hiB  full  duty,  and  the  employee  has  reasonable 
and  adequate  kno^edge  of  the  failure,  and  oontinues  in  the  service,  he 
assumes  the  risk  resulting  from  this  failure." 

Engineers^  conductors,  brakemen  on  trains,  and  motormen  and 
other  persons  in  charge  of  street  cars  assume  the  risk  of  inclement 
weather  conditions,  such  as  storms,  rain,  snow,  ice,  and  fogs  and 
atmospheric  conditions,  as  among  the  risks  of  their  employment. 
Martin  v.  Chicago,  etc.,  B.  Co.,  118  Iowa  148,  160,  91  N.  W. 
1034,  59  L.  E.  A.  698,  703,  96  Am.  St  Kep.  371,  380;  O'Bannon 
V.  Louisville,  etc.,  B.  Co.,  6  S.  W.  434,  9  Ky.  Law  Eep.  706; 
Adkvns  v.  Atlantic,  etc.,  B.  Co.,  27  S.  C.  71,  2  S.  E.  849. 

Appellee  is  presumed  to  know  those  things  of  which  he  had 
actual  knowledge,  or  which  by  the  exercise  of  ordinary  care  he 
coxdd  have  known.  In  the  absence  of  averments  to  the  contrary, 
he  is  presumed  to  know  appellant's  mode  of  conducting  its  busi- 
ness along  that  part  of  its  tracks  located  opposite  the  car  barns  and 
shops  on  West  Washington  street,  including  the  manner  appellant's 
cars  and  the  cars  of  other  street  and  interurban  railrcftads  were  run 
by  it  from  said  West  Washington  street  tracks  into  appellant's 
said  repair  shops  to  be  repaired,  and,  when  repaired,  the  manner 
they  were  run  out  of  said  shops  onto  said  West  Washington  street 
track,  and  as  a  part  of  his  employment  assumed  the  risk  of  the 
manner  in  which  said  cars  were  operated,  and  also  the  ordinary 
and  usual  dangers  surrounding  the  situation,  as  well  as  of  all  other 
dangers  of  which  he  had  knowledge  or  could  have  had  knowledge 
by  the  exercise  of  ordinary  care,  although  «,  safer  method  might 
have  been  followed  in  moving  said  cars  and  in  conducting  its  said 
business.  Under  the  averments  of  said  paragraphs,  the  fog  and 
its  attendant  conditions  and  perils  were  as  much  within  the  knowl- 
edge of  appellee  as  appellant,  and,  in  the  absence  of  suflBcient  aver- 
ments of  want  of  knowledge  of  the  dangers  with  which  he  was  con- 
fronted by  reason  of  the  existence  of  the  fog  and  the  perils  created 
thereby,  he  is  held  to  have  assumed  the 'risk  as  an  incident  of  the 
employment.  Cleveland,  etc.,  B.  Co.  v.  Morrey,  172  Ind.  513,  518, 
519,  88  N.  E.  932 ;  Wabash,  etc.,  B.  Co.  v.  Bay,  152  Ind.  392, 
399-401,  51  N.  E.  920,  and  cases  cited;  Indianapolis,  etc.,  Co.  v. 
Foreman,  162  Ind.  85,  69  N.  E.  669,  102  Am.  St.  Rep.  185; 
Louisville,  etc.,  B.  Co.  v.  Sandford,  117  Ind.  265,  19  IT.  E.  770; 
Cleveland,  etc.,  B.  Co.  v.  Parker,  154  Ind.  153,  56  N.  E.  86,  and 
authorities  cited ;  Louisville,  etc.,  Co.  v.  Corps,  124  Ind.  427,  24 
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N.  E.  1046,  8  L.  R  A.  636,  and  cases  cited ;  Jermey  Electric,  etc., 
Co.  V.  Murphy,  115  Ind.  666, 18  N.  E.  30,  and  cases  cited;  Hewitt 
V.  Flint,  etc.,  R.  Co.,  67  Mich.  61,  76,  34  N.  W.  669 ;  Lynch  v. 
Saginaw,  etc.,  T.  Co.,  163  Mick  174,  177-181,  116  N.  W.  983, 
21  L.  R.  A.  (N.  S.)  774,  and  cases  cited;  Kelley  v.  Chicago,  etc., 
B.  Co.,  53  Wis.  74,  80,  9  N.  W.  816 ;  Naylor  v.  Chicago,  etc.,  B. 
Co.,  53  Wis.  661,  664,  11  N.  W.  24;  Behm  v.  Armour,  58  Wis.  1, 
15  K  W.  806 ;  Wood  v.  Heig^s,  83  Md.  257,  268,  34  Atl.  872 ;  20 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  118,  and  cases  cited  in 
note  1,  p.  119,  and  cases  cited  in  notes  1  and  2. 

The  question  is  as  to  the  sufficiency  of  said  paragraph  of  com^- 
plaint  to  withstand  the  demurrer  for  want  of  facts,  and  as  was 
said  in  Louisville,  etc.,  B.  Co.  v.  Sandford,  117  Ind.  266, 19  N.  E. 
770, 

"  the  question  comes  to  us  as  one  of  pleading,  and  not  of  evidence.  Material 
facts  must  be  directly  stated  in  a  pleading,  but  may  be  inferred  from  testimony 
and  from  circumstances  when  the  question  is  as  to  the  measure  and  sufficiency 
of  proof.  Inferences  are  admissible  and  controlling  when  the  question  is  one 
of  proof,  but  not  so  where  the  question  is  one  of  pleading/' 

It  follows  that  the  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph.  As  the  first  paragraph  of  the  complaint  is  in- 
sufficient for  the  same  reason  as  the  second,  the  court  erred  in  over- 
ruling the  demurrer  to  that  paragraph. 

Complaint  is  made  of  the  action  of  the  court  in  admitting  in 
evidence  over  appellant's  objection  the  testimony  of  appellee  in 
regard  to  his  financial  condition  at  the  time  he  was  injured,  and 
after  his  discharge  from  the  hospital,  and  also  as  to  whether  any 
officers  or  representatives  of  appellant  visited  him  while  in  the 
hospital.  As  the  cause  must  be  reversed  for  other  errors,  it  is  not 
necessary  to  determine  as  to  the  admissibility  of  such  evidence 
further  than  to  call  attention  to  what  is  said  on  this  subject  in 
Vanddlia  Coal  Co.  v.  Yemm,  92  N.  E.  49,  52,  54,  and  cases  cfted, 
and  Monongahela,  etc.,  Co.  v.  Hardsaw,  169  Ind.  147, 151-153,  81 
N.  E.  492. 

Appellant  complains  of  instructions  1,  2,  4,  6,  7,  8,  9, 11  and  13, 
given  by  the  court  at  the  request  of  appellee.  By  instructions  1, 
2,  7  and  9  the  court  directed  the  jury  to  return  a  verdict  in  favor 
of  appellee  if  it  found  a  certain  state  of  facts  to  exist.  The  omis- 
sion of  one  or  more  essential  facts  or  elements  necessary  to  a  re- 
covery by  a  party  in  whose  favor  the  verdict  is  directed  renders 
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such  an  instruction  erroneous.  Chicago,  etc.,  B.  Co.  v.  Olover, 
154  Ind.  584,  57  N.  E.  244;  RahJce  v.  State,  168  Ind.  615,  621, 
81  N.  E.  584,  and  cases  cited;  American,  etc.,  Co.  v.  Bucy,  43  Ind. 
App.  601,  504,  505,  87  N.  E.  1051,  and  cases  cited;  Steele  v. 
Michigan  Buggy  Co.,  (App.)  96  N.  E.  436,  438,  and  cases  cited. 
Each  of  said  instructions  1,  2,  7  and  9  ignored  the  rule  of  assumed 
risk,  an  essential  element,  and  for  this  reason,  if  for  no  other,  was 
erroneous.  Chicago,  etc.,  B.  Co.  v.  Olover,  154  Ind.  584,  586-688, 
67  N.  E.  244,  and  cases  cited ;  Orand  Trunk,  etc.,  B.  Co.  v.  Mel- 
rose, 166  Ind.  668,  670,  671,  78  K  E.  190,  and  cases  cited; 
Pennsylvania,  etc.,  B.  Co.  v.  Ebaugh,  152  Ind.  531,  53  N.  E.  763 ; 
American,  etc.,  Co.  v.  Bucy,  43  Ind.  App.  601,  603-605,  87  N.  E. 
1051 ;  Indiana,  etc.,  Co.  v.  Buffey,  28  Ind.  App.  108,  116,  62  N. 
E.  279. 

Such  erroneous  instructions  cannot  he  corrected  hy  another  which 
correctly  states  the  law.  This  can  only  be  done  by  withdrawing 
the  erroneous  instructions  from  the  jury.  LaJce  Shore,  etc.,  B.  Co. 
V.  Johnson,  172  Ind.  548,  551,  88  N.  E.  849,  and  cases  cited; 
Chicago,  etc.,  B.  Co.  v.  Olover,  supra,  164  Ind.  587,  57  N.  E.  244, 
and  cases  cited ;  Chicago,  etc.,  Co.  v.  Fretz,  173  Ind.  519,  534,  90 
N.  E.  76 ;  American,  etc.^  Co.  v.  Bucy,  supra,  43  Ind.  App.  505, 
87  N.  E.  1051;  Steele  v.  Michigan  Buggy  Co.,  (App.)  95  N.  E. 
435,  438  (11)  (12),  and  cases  cited. 

Instructions  4,  7,  9  and  11  were  erroneous  because  each  ignored 
the  rule  at  common  law  already  stated  in  this  opinion, 

^  that  an  employer  is  not  liable  to  the  employee  for  the  negligence  of  his  co- 
employees  in  respect  to  the  details  of  the  work,  nor  Is  he  bound  to  protect  his 
employee  against  the  mere  transitory  perils  that  the  execution  of  the  work 
occasions,  nor  is  he  liable  merely  because  a  coemployee  negligently  handles 
appliances  or  tools,  or  negligently  fails  to  use  the  same  or  n^ligently  operates 
machinery  or  a  car  or  cars  in  such  a  way  as  to  occasion  injury  to  another 
employeei" 

The  backing  said  interurban  car  was  a  duty  the  employee  owed 
the  employer,  and  not  one  the  employer  owed  the  employee,  and 
to  such  acts  the  fellow-servant  rule  applies.  Chicago,  etc.,  B.  Co. 
V.  BarJcer,  169  Ind.  670,  676-679,  685,  83  N.  E.  369,  17  L.  R  A. 
(N.  S.)  542,  and  cases  cited;  Southern,  etc.,  B.  Co.  v.  Martin,  160 
Ind.  280,  286,  289,  66  K  E.  886;  St.  Louis,  etc.,  B.  Co.  v.  Need- 
ham,  63  Fed.  107,  11  C.  C.  A.  56,  25  L.  R.  A.  833. 

Said  instruction  2,  held  erroneous  for  ignoring  the  rule  of 
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assumption  of  risk,  is  also  open  to  die  same  objections  as  said 
instructions  4,  7,  9  and  11. 

Instructions  8,  9  and  11  were  concerning  the  duties  of  appel- 
lant to  make  rules  and  its  liability  if  such  rules  were  inadequate. 
It  is  not  charged  in  either  paragraph  of  complaint  that  appellee 
was  injured  by  reason  of  any  failure  on  the  part  of  appellant  to 
give  proper  or  adequate  rules,  or  because  of  the  violation  by  appel- 
lant of  any  of  its  own  rules.  The  allegations  of  neither  paragraph 
of  the  complaint  involve  a  cause  of  action  the  neglect  of  appellant 
to  establish  general  rules  and  regulations  for  the  conduct  of  its 
employees  or  the  violation  of  the  same.  Such  questions  are  not 
therefore  within  the  issues.  Connelly  v.  Minneapolis,  etc.,  B.  Co., 
38  Minn.  80,  82,  35  N.  W.  582 ;  Voss  v.  Delaware,  etc.,  R.  Co., 
62  N.  J.  Law  69,  41  Atl.  224 ;  Jemming  v.  Great  Northern  B.  Co., 
96  Minn.  302,  305,  104  N.  W.  1079,  1  L.  R.  A.  (N.  S.)  696; 
Donahue  v.  Northwestern,  etc.,  Co.,  103  Minn.  432,  441,  116  N. 
W.  279 ;  Morrow  v.  8t.  Paul,  etc.,  B.  Co.,  65  Minn.  382,  67  N.  W. 
1002 ;  Chicago  City  B.  Co.  v.  Bruley,  215  III  464,  74  N.  E.  441 ; 
Whittlesey  v.  New  York,  etc.,  B.  Co..  77  Conn.  100,  58  Atl.  459, 
107  Am.  St.  Rep.  21,  23 ;  13  Encyc.  PL  &  Pr.  900.  Said  instruc- 
tions were  not  within  the  issues,  and  were  erroneous  for  that  rea- 
son. Indiana,  etc.,  Co.  v.  Maurer,  160  Ind.  25,  30-32,  66  K  E. 
156 ;  Evans  v.  Oallentine,  57  Ind.  367. 

Other  objections  are  made  to  the  foregoing  instructions,  but,  as 
they  are  erroneous  for  the  reasons  already  given,  it  is  not  necessary 
to  consider  the  same. 

Complaint  is  made  by  appellant  of  instruction  7,  given  by  the 
court  of  its  own  motion.  Said  instruction  contains  the  following 
language : 

"  It  was  the  duty  of  the  defendant  to  provide  signal  lamps  for  use  in  the 
operation  of  its  road,  and,  if  you  find  from  the  evidence  that  such  signal  lamps 
were  provided,  then  the  defendant  complied  with  its  duty  in  this  respect,  and 
it  is  for  you  to  determine  from  the  conditions  shown  hy  the  evidence  to  have 
existed  at  the  time  and  place  of  the  accident  whether  it  was  negligence  upon 
the  part  of  the  defendant  company  to  fail  to  display  said  lamps  and  to  see 
that  they  were  lighted,  and  it  is  also  for  you  to  determine  imder  the  evidence 
whether  said  lamps  were  lighted  and  displayed  at  the  time  of  the  accident.** 

This  instruction  was  erroneous,  because,  under  the  rules  of  the 
common  law,  appellant's  duty  was  discharged  when  signal  lamps 
were  furnished,  and  the  proper  display,  use  and  lighting  thereof 
by  the  employees  of  appellant  in  the  discharge  of  their  duties  was 
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for  such  employees^  and  their  failure  to  properly  use  such  lamps 
would  not  make  appellant  liable.  The  proper  use  of  such  appli- 
ances was  a  duty  of  the  employee.  Berg  v.  Seattle,  etc.,  B.  Co., 
44  Wash.  14,  19,  20,  22,  87  Pac.  34,  120  Am.  St.  Kep.  968;  Col- 
Uns  V.  St.  Paul,  etc.,  B.  Co.,  30  Minn.  31,  14  N.  W.  60;  Kelly  v. 
New  Haven,  etc.,  Co.,  74  Conn.  343,  50  Atl.  871,  57  L.  R.  A.  494, 
92  Am.  St  Rep.  220;  Whittlesey  v.  New  York,  etc.,  B.  Co.,  77 
Conn.  100,  58  AtL  459,  107  Am.  St  Rep.  21 ;  Kaare  v.  Troy,  etc., 
Co.,  139  N.  Y.  369,  378(3),  34  N.  E.  901;  Standard  Pottery  Co. 
V.  Moudy,  35  Ind.  App.  427,  436-437,  73  N.  E.  188,  and  cases 
cited;  Ft.  Wayne,  etc.,  Co.  v.  Parsell,  168  Ind.  223,  230,  79  N.  E. 
439,  and  cases  cited;  Indianapolis,  etc.,  Co.  v.  Kinney,  171  Ind. 
612,  622,  85  N.  E.  954,  23  L.  R.  A.  (N.  S.)  711,  and  cases  cited; 
Chicago,  etc.,  B.  Co.  v.  Barker,  169  Ind.  670,  676,  677,  83  N.  E. 
369, 17L.RA.  (N.S.)642. 

Complaint  is  made  by  appellant  of  other  instructions  given,  as 
well  as  of  the  refusal  of  the  court  to  give  a  number  of  instructions 
requested.  What  we  have  said  concerning  the  instructions  held 
erroneous  and  as  to  the  law  of  this  case  renders  their  consideration 
unnecessary  as  they  are  governed  thereby.  Appellant  insists  that 
the  court  erred  in  overriding  its  motion  for  judgment  in  its  favor 
on  the  answers  to  the  interrogatories,  notwithstanding  the  general 
verdict  We  cannot  say  under  the  rule  applicable  to  such  motions 
that  the  court  erred  in  overruling  the  same. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial,  and  to  sustain  appellant's  demurrer  to  each 
paragraph  of  the  complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Cox,  J.,  took  no  part  in  this  opinion. 
Vol.  8—11 
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Lahy  v.  Morris  County  Traction,  Co. 
(New  Jersey  —  Supreme  Court.) 

1.  Use  or  Ain>  Rights  in  Streets  bt  Railway  Ck>HPAinES  Ain>  Others. — 

Street  railway  companies  have  no  superior  or  predominate  right  to  the 
QBe  of  the  highways  in  which  their  cars  run  over  the  rights  of  other  per- 
sons on  foot  or  with  vehicles,  except  that,  because  the  cars  are  confined  , 
to  the  tracks,  others  using  the  highway  must  give  way  to  them  when 
occasion  requires. 

2.  Duty  to  Pebiot  Passage  of  Cabs.  —  A  correlative  duty  devolves  upon 

others  using  the  highway  to  permit  the  passage  of  street  railway  cars 
when  they  observe  or  are  informed  that  such  passage  is  required. 

8.  Warning  of  Approach  of  Cabs.  —  Such  timely  warning  of  the  approach  of 
a  trolley  car  must  be  given  as  will  enable  others  using  that  portion  of  the 
highway  covered  by  its  tracks  to  avoid  danger  from  it. 

4.  DuTT  of  Traveler  Not  to  Obstruct  Track;  C6ntributory  Negligence. — 
While  it  is  the  duty  of  others  not  to  obstruct  the  track,  yet  a  violation 
of  such  duty  does  not  necessarily  constitute  such  contributory  negligence 
as  will  relieve  the  trolley  company  from  responsibility  for  an  accident 
which  might  have  been  avoided  by  the  exercise  of  due  care  upon  the  part 
of  the  company. 

6.  Bribing  of  Noisy  Wagon  and  Failure  to  Hear  Gong;  Contributobt 
Negligence.  —  An  instruction  to  the  effect  that  if  the  plaintiff  drove 
along  and  upon  the  street  railway  track  in  a  noisy  wagon,  so  that  he 
could  not  hear  the  gong  of  defendant's  car  approaching  from  behind,  the 
plaintiff  cannot  recover,  is  erroneous,  because  the  driving  of  a  noisy 
wagon  along  and  upon  a  street  railway  track  does  not  in  itself  necessarily 
constitute  such  contributory  negligence  as  will  relieve  the  defendant  from 
responsibility  for  an  accident  which  might  have  been  avoided  by  the 
exercise  of  due  care  upon  the  part  of  the  defendant. 
(Syllabus  by  the  Court) 

Plaintiff  appeals  from  judgment  for  defendant. 

William  W.  Culler,  of  Morristown,  for  appellant. 

Vreeland,  King,  Wilson  &  Lmdabury,  of  Newark,  for  appellee. 

BelatiTe  Risl&ts  of  Street  Cars  and  Veliloles.  —  As  to  the  relative 
rights  of  street  cars  and  the  public  in  streets,  see  2  St.  Ry.  Rep.  170;  3  St. 
Ry.  Rep.  390,  412;  6  St.  Ry.  Rep.  240. 

Application  of  Last  Clear  Clianoe  Doctrine  to  Colliiion  Between 
Street  Car  and  VeUde  DrlTcn  Along;  Track.  — ^  For  a  discussion  of  the 
application  of  the  "  last  clear  chance "  doctrine  to  the  case  of  a  collision 
between  a  wagon  driven  along  a  street  railway  track  and  street  car,  see  the 
note  to  Mather  v.  Metropolitan  St.  Ry.  Co.,  p.  477. 
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Opmion  bj  Tbenghabd,  J. : 

This  suit  was  brought  bj  the  owner  of  a  wagon  and  a  team  of 
horses  to  recover  damages  sustained  by  their  being  struck  by  a 
street  railway  car  operated  by  the  defendant  company.  The  trial 
in  the  District  Court  resulted  in  a  verdict  for  the  defendant  This 
appeal  brings  up  for  review  the  judgment  entered  thereon. 

At  the  trial  the  plaintiff  contended,  and  his  evidence  tended  to 
show,  that  his  team  was  being  driven  along  Speedwell  avenue,  in 
Morristown,  along  and  upon  the  street  railway  track,  and  that, 
while  in  that  position,  and  without  warning,  the  defendant's  car, 
approaching  from  behind,  ran  into  the  rear  of  the  wagon,  de- 
molishing it,  and  injuring  both  of  the  horses,  one  of  them  so 
severely  that  it  had  to  be  killed.  The  defendant  disputed  the 
plaintiff's  account  of  the  accident;  its  evidence  tending  to  show 
that  it  was  due  to  the  carelessness  of  the  plaintiff's  driver  in  sud- 
denly and  without  warning  turning  into  the  track  in  front  of  the 
car.  The  defendant  seems  also  to  have  contended  at  the  trial,  and 
here  contends,  that,  even  if  the  plaintiff's  account  of  the  accident 
is  true,  he  cannot  recover  because  the  driver  was  negligent  in  driv- 
ing a  noisy  wagon  along  and  upon  the  track.  There  was  evidence 
that  the  team  was  trotting  and  that  the  wagon  made  a  noise.  The 
only  reason  for  reversal  argued  is  . 

"that  the  trial  judge  charged  the  jui^Uhtft  the  plaintiff  could  not  recover 
if  the  plaintiff  was  driving  upon  the  tTwS^in  a  ifbi^  wagon,  so  that  he  could 
not  hear  the  gong  of  the  approaching  trO^jr^car." 

It  seems  that  the  learned  trial,  judge  so  charged  in  effect,  and 
the  question  of  the  propriety  of  that  instruction  must  be  deter- 
mined in  the  light  of  the  following  familiar  principles  of  law. 

Street  railway  companies  have  no  superior  or  predominate  right 
to  the  use  of  the  highways  in  which  their  cars  run  over  the  rights 
of  other  persons  on  foot  or  with  vehicles,  except  that,  because  the 
cars  are  confined  to  the  tracks,  others  using  the  highway  must  give 
way  to  them  when  occasion  requires.  Buttelli  v.  Electric  Co.,  59 
N.  J.  Law  302,  36  Atl.  700. 

A  correlative  duty,  therefore,  devolves  upon  others  using  the 
highway  to  permit  the  passage  of  street  railway  cars  when  they 
observe  or  are  informed  that  such  passage  is  required.  Buttelli  v. 
Electric  Ry.  Co.,  59  K  J.  Law  302,  36  Atl.  700 ;  Adams  v.  Cam- 
den  &  8ub.  By.  Co.,1  St.  Ry.  Eep.  544,  69  N.  J,  Law  424,  65 
AH.  254. 
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Such  timely  warning  of  the  approach  of  a  trolley  car  must  be 
given  as  will  enable  others  using  that  portion  of  the  highway  cov- 
ered by  its  tracks  to  avoid  danger  from  it.  Consolidated  Traction 
Co.  V.  Haight,  69  N.  J.  Law  577,  37  Atl.  135. 

While  it  is  the  duty  of  others  not  to  obstruct  the  track,  yet  a 
violation  of  such  duty  does  not  necessarily  constitute  such  con- 
tributory negligence  as  will  relieve  the  trolley  company  from  re- 
sponsibility for  an  accident  which  might  have  been  avoided  by  the 
exercise  of  due  care.  Consolidated  Traction  Co.  v.  Haight,  59 
N.  J.  Law  577,  37  Atl.  135 ;  Camden,  etc..  By.  Co.  v.  Preston, 
59  N.  J.  Law  264,  35  Atl.  1119. 

In  the  light  of  these  principles,  it  will  be  seen  that  the  instruc- 
tion to  the  eflFect  that  if  the  plaintiflF  drove  along  and  upon  the  tradk 
in  a  noisy  wagon,  so  that  he  could  not  hear  the  gong  of  the  de- 
fendant's car  approaching  from  behind,  the  plaintiflF  could  not 
recover,  was  erroneous.  The  driving  of  a  noisy  wagon  along  and 
upon  a  street  railway  track  does  not  in  itself  necessarily  constitute 
such  contributory  negligence  as  will  relieve  the  defendant  from  re- 
sponsibility for  an  accident  which  might  have  been  avoided  by  the 
exercise  of  due  care  by  the  defendant.  Yet  such  was  the  eflFect  of 
the  instruction.  Even  if  the  wagon  was  noisy,  the  question  of 
the  driver's  contributory  negligence  was  still  for  the  jury,  and  it 
could  not  lawfully  be  withdrawn  from  them,  as  was  done  in  eflFect 
The  circumstance  that  the  wagon  was  noisy  would  make  it  more 
diflScult  for  the  defendant  to  give  the  driver  notice,  but  a  noisy 
wagon  is  not  debarred  from  the  use  of  the  public  streets. 

The  judgment  under  review  will  be  reversed,  and  a  venire  de 
novo  awarded. 


Wavle  V,  Michigan  United  Rys.  Co% 

(Michigan  —  Supreme  Court.) 

1.  PfeDESTBiAN  "Killed  at  Pbivatb  Cbossing;  Evtoence;  Contbibutobt  Nibo- 
UOENCE  Question  fob  Jubt.  —  In  an  action  for  the  death  of  a  pedestrian 
struck  and  killed  by  a  car  at  a  private  crossing,  evidence  examined  and 
held,  that  the  question  of  the  negligence  of  the  deceased  was  properly 
submitted  to  the  jury. 

Duty  to  Iiook  and  Iiisten* -» For  a  discussion  of  the  duty  of  a  person 
approaching  a  street  railway  track  to  look  and  listen  for  cars  before  crossing 
the  same,  see  the  note  to  Wilson  v.  St.  Louis  Transit  Co.,  7  St.  Ry.  Rep.  1. 
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2.  OnmAiiON  <w  Cabs;  Dutt  to  Givs  Signals  at  Cbossinqs. — Although  the 
•tatate  does  not  impoee  upon  street  railway  ocanpanieB  the  poBitive  duty 
to  give  signals  at  highway  or  other  crossings.  It  is  nevertheless  bound  to 
<^rate  its  cars  with  reference  to  known  conditions. 

8.  Duty  of  Tbaveleb  to  Look  and  Listen  Befobe  Cbossino  Track.  —  It  is 
the  duty  of  a  traveler  to  look  and  listen  before  attempting  to  cross  the 
tracks  of  an  interurban  street  railroad. 

4.  DoTT  OF  Intebubban  Cab  to  Give  Wabninq  at  Pbivate  Cbossino.  —  An 

interurban  car  is  not  bound  to  give  warning  at  a  private  or  farm  crossing 
when  its  approach  can  be  seen  by  those  using  the  crossing. 

5.  Same;  Evidence.  —  Where  a  public  crossing  is  near  a  private  crossing, 

evidence  as  to  whether  warning  of  the  approach  of  a  car  was  given  at  the 
public  crossing  is  material  as  affecting  the  contributory  Diligence  of  a 
person  strudc  and  killed  at  the  private  crossing. 
0.  Damages.  —  A  widow,  al^ough  able  to  support  herself,  is  entitled  to 
recover  fcnr  the  death  of  her  husband  the  amount  which  she  was  aocus- 
t<aned  to  receive  and  might  be  expected  to  receive  if  he  had  lived. 

Ddendant  briqgs  error  from  judgment  for  plaintiff.    Reported  135  N.  W.  914. 

Sanford  W.  Ladd,  of  Detroit,  for  appellant 

Frank  L.  Dodge,  of  Lansing,  and  A.  A.  Bergman,  of  Mason,  for 
appellee. 

Opinion  Feb  Cubiam  : 

Plaintiff,  the  widow  of  deceased  and  administratrix  of  his  estate, 
recovered  against  defendant  a  verdict  and  judgment  for  $1,477.92 
for  damages  for  the  negligent  killing  of  her  intestate.  There  was 
a  motion  for  a  directed  verdict  for  defendant;  no  motion  for  a  new 
trial.  Defendant's  railroad  is  operated  by  electric  power,  and,  so 
far  as  the  fact  is  here  important,  it  owns  its  right  of  way.  Accord- 
ing to  its  schedtde,  its  cars  pass  over  the  line  each  half  hour ;  there 
being  two  regular  north-bound  and  two  r^ular  south-bound  cars. 
Plaintiff's  intestate  was  struck  and  killed  by  a  north-bound  car 
June  18, 1910,  upon  a  private,  or  farm,  crossing  on  his  own  farm, 
throng  which  the  road  is  laid.  The  time  was  about  7.45  p.  m. 
Some  of  the  witnesses  say  the  time  was  about  8.20,  local  time. 

We  discuss,  first,  the  question  whether  a  verdict  should  have 
been  directed  for  defendant,  upon  the  ground  that  plaintiff's  intes- 
tate was  guilty  of  contributory  negligence  as  matter  of  law.  If  he 
was  n^ligent,  it  was  because  he  did  not  look  or  listen  for  an 


^  Portion  of  opinion  immaterial  to  street  railways  omitted. 
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approaching  car  before  going  upon  the  tracL  The  farmhouse  upon 
the  land  is  upon  the  east  side  of  a  highway  running  nearly  north 
and  south.  The  bam  and  other  outbuildings  are  on  the  west  side 
of  this  highway.  The  defendant's  right  of  way  and  track  are  on 
the  west  side  of  the  highway  and  cross  the  barnyard.  To  Te«di  the 
bam  and  outbuildings  it  was  necessary  to  cross  the  railroad  tracL 
The  crossing  is  planked ;  there  is  a  board  fence  across  the  right  of 
way  north  and  south  of  the  crossing;  and  there  are  cattle  guards 
at  each  end  of  the  crossing.  A  gate  opens  into  the  bamyard  from 
the  west  end  of  the  ri^t  of  way.  Fourteen  rods  south  of  this 
private  crossing  a  highway  is  crossed  by  the  railroad  tracks.  From 
the  private  crossing  to  the  south  the  railroad  runs  straight^  or 
nearly  so,  for  a  mile  or  more.  On  the  day  in  question  plaintiff's 
intestate  had  supper  shortly  after  6  o'clock,  local  time,  and  he  and 
the  witness  Miller  had  then  gone  over  to  the  bam.  It  was  in  return- 
ing to,  or  towards,  the  house  that  plaintiff's  intestate  was  killed. 
The  car  was  running  very  fast ;  its  speed  being  estimated  by  wit- 
nesses at  from  fifty  to  seventy  miles  an  hour.  Two  persons  saw 
the  collision,  the  plaintiff's  witness  miller  and  the  motorman  in 
charge  of  the  car.  The  witness  Miller  testified  that  he  was  two 
or  three  steps  east  of  the  gate,  which  was  closed,  and  twenty-five 
or  thirty  feet  from  the  track,  when  he  saw  plaintiff's  intestate,  who 
was  ahead  of  him,  on  the  track  between  the  rails,  and  that  he 
appeared  to  be  taking  the  step  which  would  carry  him  east  of  the 
rails,  when  the  car  struck  him.  He  (Miller)  was  in  a  position 
where  he  could  see  the  car,  and  did  see  it  —  the  whole  of  it  —  com- 
ing when  it  was  at  or  about  at  the  highway  crossing  fourteen  rods 
away.  He  further  testified  that,  looking  down  the  track  to  the 
south,  a  car  could  be  seen  for  about  a  mile,  but  could  not  be  seen 
for  a  mile  from  the  bamyard.  He  does  not  state  whether  plain- 
tiff's intestate  did  or  did  not  pay  any  attention  to  the  car,  or  look 
to  see  if  a  car  was  coming;  he  does  testify  that  he  first  noticed 
him  when  he  was  on  the  track.  The  motorman  testified  that  when 
he  first  saw  plaintiff's  intestate  he  was  on  the  west  side  of  the 
track,  about  to  step  on  the  track.  He  was  looking  to  the  east, 
directly  across  the  tracks.  The  car  was  then  about  sixty  feet  from 
him.  He  blew  the  whistle,  put  the  air  into  emergency,  reversed 
the  car.  Plaintiff's  intestate  jumped  to  the  east  as  the  whistle 
sounded,  and  did  not  at  any  time  look  towards  the  car.  There  is 
further  undisputed  testimony  tended  to  prove  that  a  person  as  tall 
as  was  plaintiff's  intestate  could,  by  looking  down  the  track,  see  a 
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car  approaching  from  the  south  for  a  distance  of  a  mile  or  more. 
But  testimony  was  produced  tending  to  prove  that  it  was  dark,  or 
nearly  dark,  when  the  collision  occurred,  and  that  no  headlight,  or 
other  light,  was  displayed  upon  the  front  end  of  the  car;  that  no 
whistle  was  sounded  for  the  said  private  crossing;  that  no  person 
saw  the  deceased  at  or  just  before  the  instant  when  he  passed  upon 
the  track.  The  witness  Miller  says  the  interior  of  the  car  was 
lighted  and  the  headlight  was  not  lighted.  It  is  obvious  that,  if  it 
was  so  dark  that  the  approaching  car  could  not  be  seen  for  any  con- 
siderable distance,  the  fact  that  it  could  be  seen  for  a  long  distance 
in  the  daytime  is  not  necessarily  decisive  of  the  question  of  the 
due  care  of  deceased.  The  position  from  which  the  witness  Miller 
saw  the  car  was  not  the  position  occupied  by  the  deceased ;  and  the 
fact  that  Miller  saw  the  lighted  car,  and  the  deceased  did  not  see  it, 
is  a  fact  not  necessarily  decisive  of  the  question  of  the  due  care 
of  the  deceased.  Negligence  of  deceased,  as  matter  of  law,  cannot 
be  found  from  the  testimony  of  the  motorman.  It  was  not  error 
to  submit  the  question  to  the  jury,  unless,  as  appears  to  be  con- 
tended by  counsel  for  defendant,  it  was  the  duty  of  the  deceased  to, 
in  any  event,  keep  out  of  the  way  of  defendant's  cars.  This  con- 
tention will  be  noticed  later  on. 

The  subject  next  presented  in  the  brief  is  that  of  defendant's 
n^ligence,  and  the  argument  is  limited,  as  to  the  facts,  to  the 
alleged  failure  to  sound  a  whistle  or  gong.  Testimony  for  plaintiff 
tended  to  prove  that  no  whistle  or  other  signal  was  sounded  at  the 
highway  crossing,  and  that  signals  had  customarily  been  given  at 
that  place.  Testimony  for  defendant  tended  to  prove  that  the  ear 
was  equipped  with  a  heavy  whistle,  and  that  when  it  was  approach- 
ing, and  while  it  was  south  of  the  highway  crossing,  two  long  and 
two  short  blasts  were  given.     The  jury  was  instructed : 

"The  defendant  company  had  a  right,  in  the  exercise  of  due  care  and  in 
accordance  with  law,  to  run  its  cars  over  its  tracks  at  such  speed  as  they 
choose.  If  you  find  from  a  preponderance  of  the  evidence  that  there  was  a 
lighted  headlight  on  this  car,  and  if  a  whistle  was  sounded  a  quarter  of  a  mile 
or  less  before  reaching  the  Wavle  public  crossing,  then  plaintiff  cannot  recover, 
because  there  was  no  negligence  on  the  part  of  the  defendant  company." 

Defendant  presented  the  following  requests : 

"  (8)  I  instruct  you  that  under  the  e^ndenoe  in  this  case  the  defendant  is 
not  guilty  of  any  negligence,  in  so  far  as  the  blowing  of  the  whistle  or  sound- 
ing of  the  gong  is  concerned. 

"  (9)  I  instruct  you  that  under  the  evidence  in  this  case  the  defendant  was 


Digitized  by 


Googk 


168  Street  Railway  Bepobts.  [Vol.  8 

not  in  duty  bound  to  give  any  signal  for  the  private  crossing  where  the  plain- 
tifiTs  intestate  was  struck  and  killed. 

"  (10)  I  instruct  you  that  under  the  evidence  in  this  case  the  defendant 
owed  no  duty  to  the  plaintiff's  decedent,  at  the  private  crossing,  to  give  a 
signal  at  the  public  crossing  immediately  south  of  the  private  crossing  in 
question. 

"  (11)  I  instruct  you  that  under  the  evidence  in  this  case  the  defendant 
owned  the  private  right  of  way  over  which  its  cars  are  operated  by  the  defend- 
ant company,  without  condition,  at  the  point  where  the  accident  in  question 
occurred,  and  that  the  plaintiff's  decedent  had  a  mere  license  to  cross  said 
private  right  of  way  over  the  premises  of  this  defendant,  subject  to  the  operat- 
ing of  cars  by  the  defendant  as  a  common  carrier. 

"  (12)  I  instruct  you  that  under  the  evidence  in  this  case  the  defendant 
had  a  warranty  deed,  placing  the  fee  to  the  right  of  way  over  which  its  cars 
are  operated  in  the  defendant  company,  without  condition,  at  the  point  where 
the  accident  in  questicm  occurred,  and  that  the  plaintiff's  decedent  had  a  mere 
license  to  cross  said  private  right  of  way  over  the  premises  of  this  defendant, 
subject  to  the  operating  of  the  cars  by  the  defendant  as  a  public  carrier ;  and 
I  further  instruct  you  that  it  was  the  duty  of  plaintiff's  decedent,  Charles 
Wavle,  in  crossing  the  track  under  said  license,  to  keep  out  of  the  way  of  the 
cars  operated  by  this  defendant." 

None  of  these  were  given. 

The  statute  does  not  impose  upon  defendant  the  positive  duty  to 
give  signals  at  highway  or  other  crossings.  It  is  nevertheless 
bound  to  operate  its  cars  with  reference  to  known  conditions.  For 
example,  it  would  be  a  reckless  act  if  it  ran  a  car  over  its  road  in 
the  night,  at  a  high  rate  of  speed,  displaying  no  light  and  giving 
no  signals.  It  is  wholly  impracticable  and  unreasonable  to  require 
the  cars  to  be  brought  under  complete  control  every  time  a  highway 
or  private  crossing  is  reached.  Somewhere  lies  the  course  of  rea- 
sonable prudence,  marked  out  generally  by  experience,  and  variable 
as  peculiar  and  unusual  conditions  are  presented.  Defendant's 
cars  are  equipped  with  headlights,  and  customarily  these  are 
lighted  at  night.  They  are  equipped  with  whistles,  and  these  are 
blown,  customarily,  at  public  crossings.  The  whistle  is  not  cus- 
tomarily blown  at  private  or  farm  crossings.  We  find  no  reason 
for  saying  that  the  method  of  operation  indicated  is  not  generally 
prudent.  The  cases  are  few  in  which  courts  have  held,  or  have 
refused  to  hold,  that  the  rules  generally  applicable  to  the  operation 
of  cars  upon  a  steam  railroad  are  also  applicable  to  the  operation 
of  cars  upon  an  electric  interurban  railroad,  upon  a  private  Hght 
of  way.  The  danger  of  travel  is  much  the  same  upon  either  kind 
of  road,  so  far  as  passengers  are  concerned,  and  is  quite  the  same 
to  those  going  upon  the  tracks. 
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The  duty  of  one  traveling  upon  the  highway  to  look  and  listen 
before  attempting  to  cross  the  tracks  of  an  interurban  railroad  was 
declared,  with  references  to  numerous  cases  in  which  steam  rail- 
roads were  parties,  in  Folkmire  v.  Michigan  United  R.  Co.,  157 
MicL  159, 121  N.  W.  811.  Recognizing  this  duty  of  the  traveler 
are  the  cases  of  Snow  v.  Indianapolis,  etc.,  Ry.  Co.,  (Ind.  App.) 
93  N.  E.  1089;  Mann  v.  Belt  Ry.,  128  Ind.  143,  26  N.  E.  819; 
Electric  Street  R.  R.  Co.  v.  Lohe,  AdmW,  68  Ohio  St.  101,  67 
N.  E.  161,  67  L.  K.  A.  637;  Robinson  v.  Rockland,  etc.,  R.  Co., 
3  St.  Ry.  Rep.  329,  99  Me.  47,  58  Atl.  57 ;  Phillips  v.  Washington, 
etc..  R.  Co.,  104  Md.  455,  65  Atl.  422,  10  Ann.  Cas.  334;  Cable 
V.  Spokane,  etc.,  R.  Co.,  50  Wash.  619,  97  Pac.  744,  23  L.  R.  A. 
(N.  S.)  1224.  See  note  to  PUmer  v.  Boise  Traction  Co.,  15  L.  R. 
A.  (K  S.)  254. 

In  the  operation  of  steam  railroads,  the  whistle  is  not  usually 
sounded  upon  the  approach  of  a  train  to  a  private  or  farm  cross- 
ing; and  a  failure  to  sound  it  is  not  usually  regarded  as  evidence 
of  negligence.  We  see  no  reason  for  holding  that  the  duty  is 
greater  when  an  electric  interurban  car  is  operated  through  the 
country,  and  the  approach  of  the  car  to  the  crossing  can  be  seen 
by  those  using  the  crossing. 

But  whether  the  failure  to  sound  a  whistle  at  the  public  cross- 
ing, if  there  was  such  failure,  violated  any  duty  owed  to  the  plain- 
tiffs intestate,  upon  his  farm  with  its  private  crossing,  is  a  ques- 
tion we  think  must  be  answered  in  the  negative.  Whether  the 
whistle  was  in  fact  sounded  at  the  public  crossing  was  material,  as 
afiPecting  the  question  of  contributory  negligence,  because  the  public 
crossing  was  so  near  the  private  crossing.  In  other  words,  it  would 
have  been  competent  for  defendant  to  prove,  if  it  could,  that  the 
whistle  was  sounded  so  near  to  the  private  crossing  as  to  inform 
those  using  it,  or  about  to  do  so,  that  a  car  was  approaching.  It 
does  not  follow  that  a  failure  to  sound  the  whistle  at  the  highway 
crossing  would  be  a  breach  of  any  duty  which  defendant  owed  to 
plaintiffs  intestate  at  his  private  crossing  on  his  farm,  even  if  it 
were  true  that  the  custom  of  whistling  at  the  highway  was  known 
to  those  living  in  the  vicinity  thereof. 

It  has  been  held  by  this  court  that  the  failure  of  a  railroad  com- 
pany to  perform  the  positive  statutory  duty  to  sound  the  whistle 
at  a  highway  crossing  may  be  the  foundation  of  an  action  against 
the  company  by  one  who  had  knowledge  that  the  law  required  the 
whistle  to  be  blown,  and  who  relied  upon  the  performance  of  the 
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duty,  although  the  injury  complained  about  was  received  at  a 
private  crossing  in  the  vicinity.  Sanborn  v.  Railroad  Company, 
91  Mich.  538,  52  N.  W.  153,  16  L.  R.  A.  119,  and  cases  cited  in 
the  opinion.     In  this  case  it  was  said  in  the  majority  opinion : 

'*  It  is  contended  on  behalf  of  the  defendant  that  the  omission  of  this  dntj 
cannot  support  an  action  on  behalf  of  one  who  was  not  injured  at  the  cross- 
ing; and  there  are  not  wanting  cases  which  sustain  this  contention,  undler 
statutes  somewhat  similar  to  the  one  under  consideration.  We  do  not,  how* 
ever,  think  that  this  is  the  proper  construction  to  be  placed  upon  this  statute. 
The  statute  imposes  a  positive  duty  upon  the  railroad  company  to  sound  its 
whistle  and  to  ring  its  bell  at  a  certain  point  It  is  a  well-known  fact  that 
not  only  those  about  to  cross  the  railroad  track,  but  those  in  the  immediate 
vicinity,  lawfully  there,  are  frequently  induced  to  rely  upon  the  performance 
of  this  statutory  duty.  If  they  do  so,  and  without  fault  of  their  own  suffer 
an  injury,  we  see  no  reason  why  the  statute  should  not  be  so  construed  as  to 
protect  them.  We  think  the  true  construction  to  be  that,  while  a  failure  to 
give  a  signal  required  by  law  will  not  avail  a  trespasser  in  an  attempt  to 
charge  the  road,  one  lawfully  in  a  position  where  such  negligent  omission  may 
constitute  the  direct  and  proximate  cause  of  the  injury  to  him  is  entitled  to 
aver  such  negligent  act  as  the  basis  of  the  action." 

In  other  jurisdictions,  the  question  has  been  presented  and  the 
decisions,  not  harmonious,  have  been  rested  upon  the  construction 
given  the  particular  statute  and  the  evident  legislative  intent  ex- 
pressed therein.  Some  phases  of  the  subject  are  discussed,  and 
references  are  made  to  numerous  authorities,  in  the  case  of  Lepard 
V.  Michigan  Central  R.  Co.,  166  Mich.  373,  130  N.  W.  668,  in  thfe 
absence  of  a  statute,  the  duty  of  defendant  to  soimd  a  whistle  before 
propelling  a  car  over  a  public  highway,  assuming  there  is  such  a 
duty,  arises  out  of  the  fact  that  it  is  about  to  cross  the  highway,  at 
speed,  of  which  fact  others,  having  equal  right  to  use  the  highway, 
and  desiring  to  do  so,  should  in  prudence  be  warned.  It  is  the 
relation  of  the  owners  of  the  car  to  the  highway  and  its  use,  and  to 
the  passengers  on  the  car,  which  creates  and  defines  the  duty.  Out- 
side of  those  relations  it  owes  no  duty  to  signify  an  intention  to 
cross  a  highway.  Failure  to  perform  the  duty  is  negligence  as 
matter  of  law  only  when  injury  results  therefrom  to  some  one  to 
whom  the  duty  is  owing. 

We  are  of  opinion,  therefore,  that  the  court,  upon  the  pleadings 
and  testimony  in  this  case,  should  have  given  defendant's  ninth  and 
tenth  requests  to  charge,  and  that  the  question  of  defendant's  negli- 
gence should  have  been  made  to  depend  upon  whether,  first,  it  was 
so  dark  that  a  headlight  on  the  car  ought  to  have  been  burning  (the 
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car  not  being  easily  discernible  by  reason  of  the  darkness) ;  and, 
second,  whether  a  headlight,  or  other  sufficient  light,  was  burning 
when  the  collision  occurred. 

Some  criticism,  which  we  think  is  not  warranted,  is  made  of  the 
use  in  the  charge  of  the  term  '^  preponderance  of  the  evidence." 

Defendant  offered  to  prove  that  on  previous  occasions  plaintiff's 
intestate  had  paid  no  attention  to  the  car  or  to  signals  given,  when 
his  conduct  had  been  discovered  by  the  motorman;  that  he  was 
careless  in  crossing  the  track  ahead  of  cars;  that  shortly  before  the 
collision  he  was  spoken  to  by  one  of  the  defendant's  employees 
respecting  his  carelessness,  and  about  a  particular  instance  of  it, 
with  a  warning.  The  testimony  was  excluded.  It  is  said  that  it 
was  competent  as  affecting  the  question  of  contributory  negligence. 
No  authority  is  cited.  Whether  such  testimony  shoidd  have  been 
admitted  to  rebut  a  presumption  that  plaintiff's  intestate  looked 
and  listened  before  going  upon  the  track,  if  no  one  observed  his 
conduct  when  he  was  approaching  the  track,  is  a  question  we  prefer 
not  to  decide  without  argument,  especially  as  the  point  may  not 
be  presented  upon  a  new  trial. 

The  court  permitted  the  stenographer,  who  had  taken  the  testi- 
mony at  the  coroner's  inquest,  to  read  from  her  notes,  in  the  ab- 
sence of  the  jury,  the  testimony,  or  some  of  it,  so  taken,  for  the 
benefit  of  counsel  for  the  plaintiff.  How  this  proceeding  preju- 
diced the  defendant  is  not  pointed  out,  and  is  not  apparent. 

A  special  question  was  submitted  to  the  jury  by  defendant,  viz. : 

**  Did  the  fence  at  the  private  crossing  of  Charles  Wavle  make  it  impossible 
for  the  plaintiff's  decedent  to  see  the  car  approaching  from  the  south,  while  he 
was  between  the  fences  at  said  private  crossing?  " 

Upon  the  undisputed  testimony  the  question  should  have  been 
answed  in  the  negative.  The  jury,  having  been  out  for  some 
hours,  reported  themselves  not  agreed  upon  an  answer  to  the  ques- 
tion. The  court  thereupon  withdrew  it  from  their  consideration. 
Whether  the  question  was  answered  in  the  affirmative  or  negative, 
it  would  not  be  controlling  of  the  general  verdict.  The  court  com- 
mitted no  error  in  withdrawing  the  special  question.  Orimme  v. 
Fraternal  Aid  Assn.,  167  Mich.  240,  132  N.  W.  497. 

It  appears  to  be  the  contention  of  plaintiff  in  error  that  it 
appeared  from  the  testimony  that  the  deceased  did  not  himself 
work  his  farm,  but  at  and  before  the  time  of.  his  death,  received 
from  a  cropper,  or  renter,  two-thirds  of  the  proceeds  of  the  farm, 
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and  because  his  widow,  the  administratrix,  had,  after  his  death, 
continued  the  relation  with  the  cropper,  there  was  no  evidence  of 
any  pecuniary  loss  to  her  as  a  residt  of  the  death  of  her  husband* 
Testimony  —  and  there  was  considerable  admitted  —  to  prove 
damages  was  received  over  objection  and  exception,  and  the  court 
refused  to  charge  the  jury  in  conformity  with  the  theory  stated,  or 
precisely  with  any  theory  advanced  for  defendant.  We  do  not 
think  it  is  important  to  set  out  the  testimony  objected  to  or  the 
repeated  requests  to  charge  which  were  refused.  Plaintiffs  in- 
testate, as  we  infer,  owned  forty  acres  of  land  and  leased  eighty 
other  acres.  There  was  testimony  tending  to  prove  that  he  super- 
intended the  farm  in  a  way,  did  chores,  prepared  wood  for  fuel,  and 
was  otherwise  active  about  the  place.  He  was  seventy-two  years 
old  and  had  an  expectancy  of  life  of  about  seven  years.  Our  atten- 
tion has  not  been  directed  to  the  testimony,  if  there  is  any,  showing 
whether  the  plaintiff  widow  is  entitled  to  retain  possession  of  the 
farm  or  the  leased  lands ;  and  we  are  satisfied  that  the  testimony 
received  to  prove  damages  was  much  of  it  incompetent  for  that 
purpose.  The  statute  aims  at  securing  for  those  dependent  upon 
the  deceased  indemnity  for  the  pecuniary  loss  suffered  by  his  death. 
It  appears  that  plaintiff's  intestate  was  the  head  of  his  house  and 
manager  of  his  affairs,  and  that  plaintiff  was  supported  and  might 
expect  to  be  supported  by  him  for  a  time  at  least.  That  she  may 
be  able  to  support  herself  is  not  a  fact  precluding  a  recovery.  But 
to  the  extent  that  what  she  was  accustomed  to  receive,  and  might 
be  expected  to  receive,  from  him  has  been  lost  as  the  result  of  his 
death,  she  is  entitled  to  recover.  The  testimony  should  have  been 
limited  to  such  as  tended  to  prove  the  accustomed  contributions, 
the  likelihood  of  their  being  continued  and  the  portion  or  value  of 
them  lost  to  plaintiff. 

We  have  stated  and  decided  what  appear  to  be  the  important 
questions  which  the  record  presents.  We  overrule  the  contention 
of  appellant  that  owners  of  private  crossings  must,  at  all  times  and 
under  all  circumstances,  protect  themselves  from  injury  from  de- 
fendant's cars.  We  hold  that  it  is  negligent  to  operate  such  cars 
after  dark  without  a  proper  headlight,  or  such  other  lights  or 
warnings  as  will  enable  those  using  such  private  crossings  to  dis- 
cover the  approach  of  a  car. 

The  judgment  is  reversed,  with  costs  to  the  appellant.  For  the 
purpose  of  taxing  costs  the  record  will  be  treated  as  containing 
350  pages. 
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ToUeman  v.  Sheboygan  Light,  Power  &  Ry.  Co. 
(Wiaconsin  —  Suprone  CJourt.) 

1.  Passsncob  Standing  on  Step  Sisuck  bt  Tbollet  Pole  and  Injubsd; 

Eyidencb;  Nb^jgence;  Ck>NTBiBUTOBT  Nbgugence.  —  Plaintiff,  the  car 
being  filled  to  its  capacity,  stood  upon  a  step  within  the  vestibule,  and 
after  riding  some  distance  the  swaying  of  the  crowd,  caused  by  the 
motion  of  the  car,  forced  him  outward  so  that  he  collided  with  a  trolley 
pole  at  the  side  of  track  and  was  thrown  to  the  ground.  The  conductor 
was  near  the  middle  of  the  car  when  it  stopped  to  receive  passengers  and 
did  not  leave  his  place,  but  gave  the  signal  to  start  when  some  one  on  the 
rear  platform  said  all  right.  Evidence  examined  and  held,  that  the  de- 
fendant was  negligent,  and  that  the  plaintiff  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 

2.  Saicb;  Nbguqence  of  Ck>NDUCTOB.  —  Where  a  conductor  knows  that  a  pas- 

senger is  standing  in  a  dangerous  position  on  a  step  of  the  car  and  fails 
to  warn  or  remove  him  he  is  guilty  of  a  n^ligent  act. 

3.  Same;  Intebvening  Cause;  Pboximate  Cause.  —  The  surging  or  swaying 

of  the  passengers  in  the  vestibule  against  the  plaintiff,  whereby  he  was 
pushed  outward  beyond  the  side  of  the  car,  was  an  incident  that  resulted 
from  the  running  of  the  car,  and  not  from  any  independent  agency.  The 
proximate  cause  of  the  accident  was  the  negligence  of  the  conductor  in 
failing  to  warn  or  remove  the  plaintiff  from  his  position  of  danger. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  134  N.  W.  406. 

STATEMENT  OF  FACTS  BY  THE  COURT. 

On  the  evening  of  December  24,  1909,  the  plaintiff  as  a  pas- 
senger boarded  one  of  the  intemrban  cars  of  the  defendant  railway 
company.  The  car  was  filled  to  its  capacity,  and  the  rear  vestibule 
was  crowded  and  plaintiff  stood  upon  a  step  within  the  vestibule. 
After  riding  some  distance  the  swaying  of  the  crowd  against  the 
plaintiff,  caused  by  the  swinging  motion  of  the  car,  forced  plaintiff 
outward  so  that  he  collided  with  a  trolley  pole  at  the  side  of  the 
track  and  was  thrown  to  the  ground.  This  action  was  brought  to 
recover  damages  for  injuries  sustained.  The  following  special 
verdict  was  returned  by  the  jury : 

"  First  question :  While  being  carried  as  a  passenger  on  defendant's  car 
and  standing  on  the  lower  step  thereof,  at  the  time  and  place  stated  in  the 

Contrilmtozy  Keslisenoe  of  Pasaenser  Riding  on  Step.  —  The  ques- 
tion of  the  contributory  negligence  of  a  passenger  riding  on  the  steps  of  a 
street  car  was  discussed  in  a  note  to  Trussell  v.  Morris  County  Traction  Co.,  7 
8t.  Ry.  Bep.  542. 
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oomplaint,  did  a  trolley  pole  of  defendant's  railway  collide  with  i^intiff's 
body  and  cause  him  to  be  thrown  from  the  car  to  the  ground  and  injured? 
Answer:   Yes. 

"  Second  question :  From  the  time  when  plaintiff  got  on  the  car  until  he  was 
injured,  was  it  so  crowded  with  passengers  that  he  could  not  obtain  a  seat  in 
it  by  the  exercise  of  ordinary  care  and  effort  on  his  part?    Answer:   Yes. 

"Third  question:  If  the  conductor  had  exercised  the  degree  of  care  which 
it  was  his  duty  to  exercise  for  the  safety  of  passengers^  would  he  have  discoy* 
ered  that  plaintiff  was  standing  on  the  car  step  and  have  removed  him  there- 
from before  the  car  started  from  staticm  number  seven  (7)  ?    Answer:   Yes. 

"  Fourth  question:  If  the  second  question  be  answered  yes,  then  answer 
this:  If  the  conductor  had  exercised  the  degree  of  care  specified  in  the  third 
question,  would  he  have  seen  plaintiff  on  the  car  step  and  have  informed  him, 
before  the  car  started,  that  he  could  not  obtain  a  seat  in  it?    Answer:  Yes. 

"  Fifth  question:  If,  after  starting  from  station  number  seven  {7),  the  c<m- 
ductor  had  exercised  the  degree  of  care  stated  in  the  third  question,  would  he 
have  discovered  plaintiff  on  the  car  step  and  have  removed  him  therefrom 
before  plaintiff  was  injury?    Answer:   Yes, 

''Sixth  question:  In  erecting  so  near  to  its  railway  track  aa  were,  at  the 
time  plaintiff  was  injured,  the  two  trolley  poles  with  whidi  his  body  came  in 
contact,  did  the  defenduit  company  fail  to  exercise  that  d^^ree  of  care  which 
it  was  the  duty  of  that  company  to  exercise  for  the  safety  of  passengrs  riding 
on  its  cars?    Answer:   Yes. 

**  Seventh  question :  If  the  third,  fourth,  fifth  and  sixth  questions,  or  any 
one  or  more  of  them,  be  answered  yes,  then  answer  this:  Was  the  negligence 
the  existence  of  which  is  found  by  your  answers  to  the  third,  fourth,  fifth  and 
sixth  questions,  or  by  your  answer  or  answers  to  any  <me  or  more  of  them,  the 
proximate  cause  of  plaintiff's  injury?    Answer:   Yes. 

''Eighth  question:  If  your  answer  to  the  seventh  question  be  yes,  then 
state  particularly  what  was  the  negligence  which  constituted  such  proximate 
cause.  Abswer:  That  negligence  the  existence  of  whidi  is  found  by  the 
answers  to  the  third,  fourth  and  fifth  questions. . 

"  Ninth  question :  Before  the  car  started  from  station  number  7,  did  plaintiff 
know  that  he  could  not  obtain  a  seat  in  it?    Answer:   No. 

"Tenth  question:  If  the  answer  to  the  ninth  question  be  no,  then  answer 
this:  By  the  exercise  of  ordinary  care  on  his  part  would  plaintiff  have 
learned  before  the  car  started  from  that  station  that  he  could  not  get  a  seat  in 
it?    Answer:    No. 

"Eleventh  question:  By  the  exercise  of  ordinary  care  on  his  part  would 
plaintiff  have  discovered,  before  his  injury  occurred  and  in  time  to  have  pre- 
vented it  by  any  means  available  to  him,  that  while  standing*  on  the  car  step 
his  body  might  collide  with  a  trolley  pole?    Answer:   No. 

"Twelfth  question:  Was  there  on  plaintiff's  part  any  failure  to  exercise 
ordinary  care  which  contributed  to  cause  his  injury?    Answer:   No. 

"Question  No.  12%:  If  plaintiff  had  not  been  pushed  or  pressed  outward, 
as  he  testified  that  he  was,  by  some  other  passenger  at  the  rear  of  the  car, 
would  plaintiff  have  collided  with  the  trolley  pole  by  which  he  was  thrown  from 
the  car  step?    Answer:   No. 

^Thirteenth  question:    If  the  court  shall  be  of  the  opinion  that  plaintiff  it 
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entitled  to  a  judgment  in  his  favor,  what  sum  will  reasonably  compensate  him 
lor  his  injuries?    Answer:   Twelve  hundred  dollars." 

Upon  such  verdict  judgment  was  entered  in  favor  of  the  plaintiff, 
from  whidi  judgment  defendant  appeals. 

Bowler  dc  Bowler,  for  appellant 

Collins  dk  CoUins,  for  respondent 

Opinion  by  Babnes,  J. : 

The  complaint  charged  that  the  defendant  was  negligent  in  not 
supplying  sufficient  seating  capacity,  in  consequence  of  which  plain- 
tiff was  obliged  to  stand  on  the  step  of  the  rear  platform  of  the 
car ;  that  defendant  was  negligent  in  placing  the  poles  which  sup- 
ported the  trolley  wires  too  close  to  the  track,  and  that  plaintiff 
was  pushed  outward  by  the  crowd  on  the  rear  platform  swaying 
against  him,  owing  to  the  motion  of  the  car,  and  was  injured  by 
coming  in  contact  with  one  of  the  trolley  poles.  The  jury  found 
that  the  defendant  was  negligent  in  placing  the  trolley  pole  as  close 
to  the  track  as  it  was  placed,  but  in  effect  found  that  this  negligence 
was  not  the  proximate  cause  of  plaintiff's  injury.  The  court  sub- 
mitted three  other  questions  to  the  jury  bearing  on  the  negligence 
of  the  defendant,  and  in  answer  thereto  the  jury  found  that  in  the 
exercise  of  ordinary  care  the  conductor  should  (1)  have  discovered 
and  removed  plaintiff  from  the  car  step  before  the  car  started; 
(2)  that  the  conductor  should  have  informed  plaintiff  before  the 
car  started  that  he  could  not  obtain  a  seat;  and  (3)  that  after  the 
car  started  the  conductor  should  have  discovered  the  plaintiff  on  the 
step  and  should  have  removed  him  therefrom  before  he  was  in- 
jured. The  jury  found  that  each  of  these  alleged  negligent  acts 
was  the  proximate  cause  of  the  injury.  No  amendment  of  the 
complaint  was  asked  or  allowed,  and  the  appellant  asserts  that  it 
was  error  to  permit  a  recovery  on  a  charge  of  negligence  not  relied 
on  in  the  complaint.  If  the  pleader  had  any  intention  of  charging 
these  acts  of  negligence,  he  did  not  make  a  very  happy  use  of  lan- 
guage to  express  such  intent,  and  under  the  very  liberal  rules  that 
have  been  adopted  for  the  construction  of  pleadings  it  is  difficult 
to  read  out  of  the  complaint  any  charge  of  negligence  against  the 
conductor,  unless  it  is  found  in  the  averment  that  defendant  failed 
to  furnish  plaintiff  with  a  seat,  something  that  defendant  ad- 
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mittedly  could  not  do  without  depriving  some  other  passenger  of 
the  seat  which  he  occupied. 

It  has  often  been  held  that  a  defendant  in  a  personal  injury 
action  is  entitled  to  know  what  specific  act  or  acts  of  negligence  the 
plaintiff  seeks  to  charge  him  with  so  that  he  may  prepare  his  de- 
fense. Odegard  v.  NoHh  Wis.  Lumber  Co.,  130  Wis.  659, 676, 110 
N.  W.  809;  Miller  v.  Kenosha  Electric  Ry.  Co.,  135  Wis.  68,  73, 
115  N.  W.  355.  This  rule  manifestly  operates  to  promote  justice 
and  fair  play  and  we  have  no  intention  of  departing  therefrom  in 
any  case  where  failure  to  observe  it  operates  to  the  disadvantage  of 
the  defendant  on  the  trial. 

In  the  present  case  substantially  all  of  the  evidence  on  which 
these  findings  were  based  was  given  by  the  conductor,  and  it  is 
difficult  to  see  how  the  defendant  was  injured  by  failure  to  plead 
more  specifically  the  negligent  acts  found  by  the  jury.  The  con- 
ductor said  he  was  near  the  middle  of  the  car  when  it  was  brought 
to  a  stop  at  station  No.  7  by  the  motorman  to  let  on  passengers, 
and  that  he  did  not  leave  his  place,  but  gave  the  signal  to  start 
when  some  one  on  the  rear  platform  said  all  right.  No  showing 
was  made  on  the  motion  for  a  new  trial  that  defendant  had  or  could 
produce  any  additional  evidence  that  would  or  could  have  any 
bearing  on  these  questions,  and  it  was  not  claimed  in  this  court 
that  any  such  evidence  would  be  forthcoming  if  a  new  trial  were 
granted. 

If  the  conductor  knew  of  plaintiff's  dangerous  position  and 
failed  to  warn  or  remove  him,  he  would  be  guilty  of  a  negligent 
act.  If  he  did  not  know,  and  if  the  jury  might  find  that  he  was 
negligent  because  he  failed  to  learn,  we  would  have  a  case  of  negli- 
gence established  as  to  either  situation,  and  nothing  that  could  be 
presented  in  the  way  of  additional  evidence  on  the  point  involved 
could  affect  this  question.  So,  while  we  think  that  the  court  should 
have  ordered  the  complaint  to  be  amended  and  should  have  given 
the  defendant  an  opportimity  to  make  a  showing  of  surprise  if  it 
could,  before  submitting  the  questions  complained  of  to  the  jury, 
it  is  apparent  in  the  present  case  that  the  failure  to  observe  the 
formality  of  amending  the  complaint  did  not  harm  the  defendant 
in  any  way,  and  for  this  reason  there  should  be  no  reversal  on  this 
ground. 

There  was  sufficient  evidence  to  warrant  the  jury  in  finding  that 
the  defendant  was  negligent.  The  car  was  apparently  over- 
crowded and  so  were  the  vestibules,  and  passengers  were  standing 
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on  the  steps  leading  into  the  rear  vestibule.  It  was  about  6  o'clock 
on  December  24th,  long  after  dark  at  this  time  of  the  year.  In 
this  situation  the  car  stopped  to  let  on  still  more  passengers  at 
station  No.  7.  There  were  seven  passengers  to  take  the  car  at 
this  place.  Two  of  them  climbed  onto  the  rear  fender,  and  the 
plaintifiF  got  on  the  lower  step  of  the  car.  The  other  four  were 
unable  to  crowd  on  at  alL  The  conductor  knew  of  the  proximity 
of  the  trolley  poles  to  the  track  and  of  the  danger  therefrom  to  pas- 
sengers who  might  be  overhanging  the  car.  He  should  have  known 
of  the  propensity  of  the  average  passenger  to  crowd  onto  a  car  if  it 
were  possible  to  get  a  foothold,  rather  than  to  walk  or  wait  for 
another  car.  Under  these  circumstances,  and  considering  the  high 
degree  of  care  which  a  carrier  must  exercise  for  the  safety  of  its 
passengers,  the  jury  might  well  have  reached  the  conclusion  that 
the  conductor  did  not  exercise  ordinary  care  when  he  failed  to 
satisfy  himself  before  starting  the  car  that  his  passengers  occupied 
safe  positions. 

It  is  further  insisted  that  plaintiff  was  guilty  of  contributory 
negligence  and  that  it  should  be  so  held  as  a  matter  of  law.  The 
jury  having  found  in  favor  of  the  plaintiff,  we  must  assume  that 
the  evidence  most  favorable  to  him  on  this  issue  was  found  to  be 
true.  His  evidence  in  substance  was  that  when  he  stepped  onto  the 
lower  step  of  the  platform,  he  supposed  he  would  be  able  to  get 
into  the  car  and  that  he  had  no  intention  of  riding  on  such  step,  or 
of  riding  at  all  unless  he  could  get  in  a  safe  place  on  the  car,  but 
that  the  car  started  immediately  after  he  got  on  the  step,  and  that 
he  was  obliged  either  to  ride  in  this  position  or  jump  off  the  moving 
car ;  that  he  grasped  the  stanchions  on  either  side  of  the  steps  and 
was  struck  before  the  car  came  to  a  stop  and  before  he  had  any 
opportunity  to  get  off.  It  might  be  mentioned  in  this  connection 
that  plaintiff  was  evidently  no  gymnast,  being  seventy-five  years 
of  age.  Upon  this  evidence  the  jury  might  acquit  the  plaintiff  of 
contributory  negligence. 

Lastly,  it  is  argued  that  there  was  an  intervening  efficient  cause 
which  occasioned  plaintiff's  injury  and,  therefore,  there  can  be  no 
recovery.  This  alleged  cause  was  the  surging  or  swaying  of  the 
passengers  in  the  vestibule  against  the  plaintiff,  whereby  he  was 
pushed  outward  more  than  ten  inches  beyond  the  side  of  the  car. 
There  is  proof  to  the  effect  that  this  swaying  was  caused  by  the 
niotion  of  the  car.  It  is  .a  matter  of  common  knowledge  that  cars 
win  sway  in  going  around  curves,  as  well  as  from  other  causes,  and 
Vol.  8—12 
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that  persons  standing  therein  will  be  affected  by  such  motion. 
Surely  this  is  one  of  the  things  which  would  ordinarily  occur  and 
which  would  tend  to  make  a  position  such  as  plaintiff  occupied 
extremely  dangerous.  The  pressure  against  plaintiff  was  an  inci- 
dent that  resulted  from  the  running  of  the  car  and  not  from  any 
independent  agency  disassociated  from  its  operation.  So  we  think 
the  rule  invoked  does  not  apply  to  the  facts  in  this  case.  Jackson  v. 
Wisconsin  Telephone  Co.,  88  Wis.  243,  60  N.  W.  430,  26  L.  R  A. 
101.  This  particular  element  of  danger  was  one  which  defendant 
should  have  seen  and  provided  against. 
Judgment  affirmed. 


Doyle  V.  La  Crosse  City  Ry.  Co. 
(Wisconsin  —  Supreme  Court.) 

1.  LnvsMAif ;  Shook  from  Span  Wise;  Evn)ENCE;  Negliqbnob.  —  In  an  action 

for  injuries  to  a  lineman  alleged  to  have  been  shocked  by  contact  with  a 
span  wire  and  injured  by  falling  to  the  ground,  evidence  examined  and 
held  insufficient  to  show  negligence  on  the  part  of  the  def^dant. 

2.  Same;  Want  of  Obdinaby  Care. — The  defendant  is  not  liable  unless  the 

presence  of  the  electricity  in  the  span  wire  was  the  result  of  its  want  of 
ordinary  care. 

3.  Cabe  Requibed  in  Use  of  Electbicitt.  —  Greater  care  is  demanded  of  per- 

sons handling  electricity  than  of  those  who  handle  mere  ordinary  sub- 
stances. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  134  N.  W.  364. 

Iilneauuft  Sliooked  from.  Span  Wire.  —  In  Nellis  on  Street  Railways  (2d 
Ed.),  §  438,  it  is  said:  "It  is  well  settled  that  the  degree  of  care  required  of 
an  employer  is  measured  by  the  danger  of  the  forces  employed.  So  that  what 
would  be  sufficient  care  and  foresight  in  one  case  would,  perhaps,  be  utterly 
inadequate  in  another ;  and,  while  generally  the  law  requires  simply  reasonable 
care  and  foresight  by  the  employer  in  the  selection  and  provision  of  appliances 
for  the  use  of  the  employee,  that  care  and  prudence  must  be  apportioned  to 
what  may  properly  be  expected  of  him  imder  the  circumstances,  and  increases 
in  a  corresponding  ratio  with  the  danger  and  hazard  necessarily  connected  with 
the  use  of  the  appliances.  A  company  operating  an  electric  street  railway  is 
guilty  of  gross  negligence  toward  a  lineman  in  failing  to  insulate  a  "  span  ** 
wire  which  is  so  located  as  to  render  it  liable  to  come  in  contact  with  the 
trolley  wire  and  become  charged  with  electricity,  exposing  those  who  touch  it 
to  death  or  serious  injury.** 
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STATEMENT  OF  FACTS  BY  THE  CX)URT. 

This  is  an  action  brought  to  recover  for  personal  injuries  sus- 
tained by  the  plaintiff  while  in  the  employ  of  the  defendant,  re- 
sulting from  a  fall  from  one  of  the  defendant's  trolley  poles,  which 
pole  the  plaintiff  was  preparing  for  the  use  of  the  defendant  for 
trolley  purposes.  The  negligence  claimed  by  the  plaintiff  is  that 
the  defendant  allowed  a  span  wire,  with  whidi  the  plaintiff  acci- 
dentally came  in  contact,  to  become  charged  with  electricity,  by 
reason  of  which  the  plaintiff  received  a  shock  which  precipitated 
him  to  the  groimd.  The  defendant  denied  that  the  span  wire  was 
charged  with  electricity,  and  claimed  that  the  plaintiff  fell  to  the 
ground  accidentally,  or  by  reason  of  his  own  negligence.  The 
plaintiff  at  the  time  of  the  accident,  September  16,  1909,  was  an 
experienced  lineman  who  had  been  engaged  in  electrical  work  in 
the  construction  of  trolley  lines  and  in  other  capacities  for  about 
twelve  years.  He  had  been  employed  by  the  defendant  about  ten 
days  prior  to  the  time  of  the  accident.  The  defendant  owned  and 
operated  a  double-track  street  railroad  in  the  city  of  La  Crosse, 
operated  by  an  electric  current  of  550  volts,  supplied  by  overhead 
trolley.  The  power  house  of  the  company  was  located  immediately 
across  the  street  from  the  pole  where  the  accident  happended.  On 
the  day  of  the  accident  the  plaintiff  was  at  work  getting  cross-arms 
ready  for  new  poles,  at  about  8  o'clock  in  the  morning,  when  the 
defendant's  superintendent,  Shaw,  instructed  him  to  put  cross-arms 
on  three  or  four  poles  on  the  east  side  of  Third  street,  immediately 
opposite  the  power  house.  The  plaintiff  started  about  this  tad[ 
with  a  helper  named  Peterson.  They  commenced  work  upon  the 
pole  where  the  accident  happened,  which  was  nearly  opposite  the 
power  house.  This  was  a  pole  which  had  been  recently  put  in 
place,  and  there  were  no  cross-arms  upon  it.  The  only  wire  at- 
tached to  it  was  a  guy  wire,  which  extended  easterly  to  the  ground. 
It  was  attached  to  the  pole  about  six  inches  below  the  point  where 
the  lower  cross-arm  was  subsequently  placed  by  plaintiff.  To  the 
east  of  this  new  pole  was  an  older  jwle,  which  was  still  in  use,  and 
supported  the  span  wire  in  question,  which  extended  across  the 
street  at  this  point  and  supported  the  trolley  wires.  This  span  wire 
was  made  of  seven  or  eight  strands  of  twisted  galvanized  iron,  and 
passed  the  new  pole  about  four  inches  away  from  and  to  the  south 
of  it,  and  about  four  inches  below  the  point  where  the  guy  wire 
was  attached  to  the  new  pole.     From  this  span  wire  were  sus- 
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pended  three  insulated  hangers^  to  which  three  trolley  wires  were 
attached.  Two  of  these  trolley  wires  seem  to  have  been  the  wires 
over  the  tracks  of  the  railway,  and  the  other  over  the  track  whick 
led  into  the  house.  The  hangers  or  insulators  by  which  the  trolley 
wires  were  attached  to  the  span  wire  were  the  Ohio  Brass  Com- 
pany's hangers,  and  are  supposed  to  be  thoroughly  insulated,  so 
that  the  electric  current  cannot  escape  from  the  trolley  wire  to  the 
span  wire.  The  plaintiff  was  equipped  with  spurs  and  a  safety 
belt,  and  mounted  the  pole  to  a  point  where  he  could  conveniently 
handle  the  cross-arms,  and  put  them  in  the  gains  which  had  been 
cut  in  the  pole  for  the  purpose.  His  assistant,  Peterson,  passed  to 
him  the  cross-arms,  and  the  plaintiff  put  them  in  position.  While 
the  plaintiff  was  putting  the  cross-arms  in  position  Peterson  stood 
very  near  him  upon  the  top  of  the  elevated  wagon  called  the  "  Jim 
wagon,"  which  was  used  by  the  defendant  in  the  repairing  and 
construction  of  its  lines,  and  the  platform  of  which  was  about  six- 
teen feet  from  the  ground.  He  had  his  arm  over  the  span  wire  in 
question.  After  the  plaintiff  had  placed  the  cross-arms  in  position 
and  bolted  them  he  proceeded  to  pull  the  metal  braces,  which  were 
upon  the  cross-arm,  down  in  order  to  screw  them  in  position. 
Before  this  work  was  accomplished,  one  Sewojski,  the  defendant's 
assistant  superintendent,  came  to  the  place  and  got  onto  the  Jim 
wagon  and  told  the  plaintiff  to  stop  his  work  there  and  go  to 
Onalaska  and  cut  off  some  wires  upon  a  certain  pole  there  and  leave 
Peterson  to  finish  up  the  job  he  was  then  engaged  in.  The  plaintiff 
testifies  that  he  then  took  off  his  safety  belt,  put  his  right  hand 
upon  the  guy  wire,  and  reached  up  his  left  hand  to  the  south 
cross-arm  in  order  to  see  whether  it  was  plumb  with  the  north  cross- 
arm,  and  that  while  he  was  doing  this  his  left  hand  came  in  con- 
tact with  the  span  wire,  which  was  just  in  front  of  his  breast,  and 
an  electric  current  gripped  him,  and  that  is  all  that  he  remembers 
until  he  woke  up  in  the  hospital.  The  fact  is  undisputed  that  he 
fell  from  the  pole.  The  helper,  Peterson,  denies  that  the  plaintiff 
touched  the  span  wire,  and  says  that  he  fell  as  he  was  starting  to 
get  down  by  reason  of  his  spurs  not  taking  hold  of  the  pole.  Plain- 
tiff was  very  seriously  injured. 

The  jury  returned  the  following  verdict: 

"Q.  1.  Was  the  span  wire  in  question  charged  with  a  dangerous  current  of 
dectricity  at  the  time  that  plaintiff  was  directed  to  work  upon  the  pole  from 
which  he  fell?  A.  Yes.  Q.  2.  If  you  answer  question  No.  1  'Yes,'  then  was 
such  condition  of  the  span  wire  due  to  defective  and  insufficient  insulation  ci 
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one  or  more  of  the  hangers  supporting  the  trolley  wire  attached  to  such  span 
wire?  A.  Yes.  Q.  3.  If  you  answer  question  No.  2  'Yes/  then  could  the 
defendant  in  the  exercise  of  ordinary  care  have  discovered  and  repaired  such 
ecmdition  before  directing  the  plaintiff  to  go  to  work  upon  said  pole?  A.  Yes. 
Q.  4.  If  you  answer  question  No.  2  '  Yes,'  then  was  such  condition  of  the  wire 
the  proximate  cause  of  plaintiff's  injury?  A.  Yes.  Q.  5.  Was  the  plaintiff 
wanting  in  the  exercise  of  any  ordinary  care  which  contributed  to  his  injury? 
A.  No.  Q.  6.  If  the  court  shall  finally  determine  that  the  plaintiff  is  entitled 
to  recover,  at  what  sum  do  you  assess  his  damages?    A.  $12,000." 

The  court  denied  successive  motions  made  by  defendant  for  judg- 
ment notwithstanding  the  verdict,  to  change  the  answers  to  a  num- 
ber of  the  questions  in  the  verdict,  and  enter  judgment  thereon  as 
so  changed,  and  to  set  aside  the  verdict  and  for  a  new  trial,  and 
rendered  judgment  on  the  verdict  for  the  plaintiff,  from  which 
judgment  the  defendant  appeals. 

George  H.  Gordon  and  Woodward  &  Lees,  for  appellant 

Morris  &  Hartwell,  for  respondent 

Opinion  by  Wmsix)w,  C.  J. : 

The  plaintiff's  claim  is  that  he  took  hold  of  the  guy  wire  with  his 
right  hand  in  order  to  assist  himself  upward,  and  that  as  he  raised 
his  left  hand  to  adjust  the  cross-arm  the  hand  came  in  contact  with 
the  span  wire  immediately  in  front  of  him,  and  that  he  received  a 
shock  of  550  volts,  which  gripped  him,  contracted  his  muscles,  and 
then  released  him  and  let  him  fall  to  the  ground.  It  is  ui^d  that 
this  story  is  incredible ;  but  we  have  not  been  able  to  come  to  that 
conclusion.  It  is  true  it  was  flatly  denied  by  the  evidence  of  the 
plaintiff's  helper,  Peterson,  and  it  is  true  that  the  jury  would  have 
been  amply  justified  in  concluding  from  the  evidence  that  the  plain- 
tiff fell  from  the  pole  without  any  electric  shock ;  but  we  are  not 
convinced  that  the  plaintiff's  version  is  impossible. 

Our  difficulty  has  been  to  discover  any  justification  for  the  find- 
ing that  the  defendant  was  guilty  of  n^ligence.  Granting  that 
there  was  in  the  span  wire  at  the  moment  of  the  accident  a  550-volt 
current  of  electricity  which  found  its  way  to  the  ground  through 
plaintiff's  body,  when  he  touched  the  span  wire  with  his  left  hand 
while  his  right  hand  was  grasping  the  guy  wire,  still  the  defendant 
is  not  liable  unless  the  presence  of  the  electricity  in  the  span  wire 
was  the  result  of  its  want  of  ordinary  care. 

The  negligence  found  was  that  there  was  defective  insulation  of 
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one  or  more  of  the  hangers  which  the  defendant  ought  to  have  dis- 
covered and  repaired  before  the  accident 

It  is  true  that  greater  care  is  properly  demanded  of  persons  who 
are  handling  so  dangerous  an  agency  as  electricity  than  of  those 
who  handle  mere  ordinary  substances^  yet  the  criterion  of  ordinary 
care  is  the  same ;  it  is  such  care  as  the  majority  or  great  mass  of 
mankind  exercise  under  the  same  or  similar  circumstances.  Nagle 
V.  Hake,  123  Wis.  256,  101  N.  W.  409. 

In  the  present  case  there  is  no  evidence  tending  to  show  n^li- 
gence  by  the  defendant,  unless  it  be  the  evidence  tending  to  show 
the  presence  of  electricity  in  the  span  wire.  Even  if  that  conditi(Hi 
existed,  however,  it  does  not  necessarily  follow  that  the  defendant 
was  guilty  of  want  of  ordinary  care.  If  it  appeared  withoujt  dis- 
pute that  the  span  wire  had  been  put  up  ov  the  previous  day  by 
competent  workmen,  using  approved  material  and  appliances,  and 
that  it  was  to  all  appearances  in  perfect  condition,  we  suppose  none 
would  claim  that  there  would  be  any  sufficient  ground  for  a  finding 
of  negligence.  There  are  limits  to  human  endeavor.  Even  if  we 
exercise  the  greatest  care  in  our  power,  accidents  will  sometimes 
unaccountably  happen.  The  risk  of  such  accidents  all  must  assume. 
In  the  present  case  it  seems,  as  far  as  the  evidence  shows,  that  there 
was  nothing  in  the  construction  or  appearance  of  the  wire  or  the 
hangers  that  would  even  suggest  that  the  insulation  had  become 
defective.  The  hangers  were  of  an  approved  pattern  in  common 
use.  They  were  composed  of  a  copper  "  ear  "  with  a  groove  on 
the  top  surface  into  which  the  trolley  wire  fitted  and  was  fastened. 
From  this  a  bolt  two  or  three  inches  in  length,  constructed  of  some 
very  tough,  hard,  nonconducting  substance,  extended  upward  into 
the  iron  eap  which  is  attached  to  the  span  wire,  and  over  this 
bolt,  screwed  on  to  the  top  of  the  ear,  is  a  metal  cap  which  keeps  the 
insulated  bolt  in  place.  So  long  as  the  nonconducting  bolt  is  intact 
and  the  cap  is  screwed  on,  even  though  it  be  not  fully  screwed  in 
place,  there  is  no  possibility  of  the  trolley  wire  or  the  ear  in  which 
it  rests  coming  in  contact  with  the  span  wire,  or  the  metal  part  of 
the  hanger. 

It  appears  that  two  of  the  hangers  on  the  span  wire  in  question 
had  been  in  place  two  or  three  years,  and  one  had  been  in  place 
from  five  to  seven  years.  There  is  no  evidence  that  any  of  them 
had  ever  been  loose  or  out  of  order  in  any  way.  They  appeared 
to  be  all  right  on  the  morning  in  question.  The  plaintiflF  himself 
testifies  that  when  he  reached  the  top  of  the  pole  he  looked  around 
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and  saw  that  things  were  all  right ;  the  insulators  and  the  trolley 
wire  looked  all  right;  he  noticed  the  feed  wire  running  across  the 
street  above  the  troUej  wires  to  the  top  of  the  old  pole,  and  the 
insulator  was  all  right  there.  He  was  but  a  few  feet  from  all  these 
fixtures.  It  seems  to  bie  established  beyond  peradventure  in  the 
case,  therefore,  that  there  was  absolutely  nothing  to  indicate  any 
defect  in  the  insulation  of  any  charged  wire  at  that  place  on  the 
morning  in  question,  and  that,  on  the  contrary,  every  appliance  had 
the  appearance  of  being  in  perfect  order.  As  said  before,  it  does 
not  appear  that  any  of  the  appliances  at  this  place  had  ever  been 
out  of  order,  or  that  the  span  wire  had  ever  been  known  to  be 
charged  before. 

This  being  the  case^  there  can  be  but  one  possible  ground  of  n^ 
ligence  claimed,  namely,  that  the  defendant  had  failed  to  exercise 
due  care  in  inspecting  the  wires  and  insulators.  If  there  were 
proof  that  such  hangers  became  frequently  out  of  repair,  and 
allowed  the  current  to  escape  to  the  span  wire,  it  might  perhaps  be 
claimed  that  there  was  evidence  enough  to  go  to  the  jury  on  the 
question  whether  the  defendant  was  negligent  in  not  making  more 
frequent  inspections. 

But  there  is  no  such  evidence.  On  the  contrary,  the  plaintiff 
himself  says  that  from  his  experience  as  a  lineman  he  did  not  know 
that  such  insulators  frequently  became  leaky  or  defective,  and  that 
he  never  saw  one  become  defective  so  that  it  would  leak.  He  ad- 
mitted that  he  had  been  a  trolley  lineman  for  years. 

Another  lineman  of  long  experience  with  trolley  wires,  named 
Gibbons,  called  as  a  witness  by  the  plaintiff,  testified  that  he  had 
known  of  the  cap  of  a  hanger  becoming  loose  by  reason  of  the 
trolley  passing  under  it  day  by  day ;  that  he  had  known  such  things 
to  happen  at  several  places ;  that  he  could  not  say  how  long  such 
hangers  had  been  on  before  they  became  loose  (it  might  be  six 
months  or  a  year,  or  at  the  end  of  ten  years)  ;  that  he  could  specify 
no  time  within  which  he  had  known  a  hanger  to  become  loose ;  that 
the  loosening  of  the  cap  would  not  necessarily  destroy  the  insula- 
tion ;  that  it  might  last  for  several  years  in  that  condition,  giving 
perfect  insulation. 

This  is  practically  all  of  the  testimony  on  the  subject  of  the 
length  of  time  which  ordinarily  elapses  before  the  loosening  of  a 
hanger  takes  place  from  use,  and  it  will  be  readily  seen  that  there 
is  absolutely  no  testimony  that  hangers  frequently  become  loose  or 
defective  so  as  to  permit  the  escape  of  electricity ;  in  fact,  the  only 
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reasonable  inference  to  be  drawn  is  that  it  is  generally^  if  not 
always,  a  matter  of  years.  Now  the  testimony  is  undisputed  that 
the  company  made  a  thorough  test  of  the  whole  line  twice  a  year, 
in  spring  and  fall,  going  over  and  tightening  up  all  the  hangers, 
and  that  the  whole  line  was  gone  over  in  the  spring  of  1909  to  see 
that  the  insulation  was  perfect  and  nothing  loose. 

In  view  of  the  lack  of  any  evidence  tending  to  show  that  more 
frequent  inspection  was  customary  with  other  companies,  or  was 
called  for  by  the  fact  that  the  hangers  easily  or  frequently  became 
defective  from  use,  and  the  further  undisputed  fact  that  there  was 
absolutely  nothing  to  indicate  any  defect  in  any  of  the  hangers  in 
question  at  the  time  of  the  accident,  we  do  not  think  that  the  jury 
was  entitled  to  find  any  want  of  ordinary  care  on  the  part  of  the 
defendant  in  the  present  case. 

This  view  of  the  case  obviates  the  necessity  of  the  examination 
of  any  further  questions. 

Judgment  reversed,  and  action  remanded  for  a  new  triaL 


MeCoy  v.  Mifmeapolis,  8t  P.,  R.  &  D.  Electric  Traction  Co. 

(Minnesota — Supreme  Court) 

oonstbucnon  of  roadbed  acboss  highwat;  llabiutt  of  ooicpaitt  fob 
Maintenance  of  Tbmporabt  Wat  Abound  Obstbuction;  Injtjbt  to 
Tbaveleb  Oveb  TkicpoBABT  Wat;  Evn>ENCE.  —  Defendant,  to  faciUtate 
public  travel  upon  a  highway  over  and  across  which  it  was  constructing 
its  railroad  grade,  in  which  work  it  completely  obstructed  the  highway, 
-voluntarily  acquired  from  an  adjoining  landowner  the  right  of  passage 
over  his  land,  and  impliedly,  if  not  expressly,  invited  the  public  to  make 
use  of  the  substituted  way.  It  is  held  that  defendant  was  under  1^^ 
obligation  to  keep  and  maintain  the  way  so  provided  in  reasonably  safe 
condition  for  public  use. 
Evidence  considered,  and  held  to  support  the  verdict. 
(Syllabus  by  the  Court) 

Defendant  appeals  from  order  denying  a  motion  for  judgment  or  new  trial 
after  verdict  for  plaintiff.    Reported  134  N.  W.  293. 

BouteUe  &  Chase  and  R.  T.  Boardman,  for  appellant 

Albert  SchaUer,  for  respondent. 

Bepalr  of  Hishwmy.  —  Hie  obligation  of  a  street  railway  company  to 
repair  its  roadbed,  tracks  and  appliances  is  discussed  in  Nellis  on  Street  Rail- 
ways (2d  Ed.),  §372. 
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Opinion  by  Brown,  J. : 

Action  for  personal  injuries,  in  which  plaintiff  had  a  verdict, 
and  defendant  appealed  from  an  order  denying  its  alternative 
motion  for  judgment  or  a  new  trial. 

The  facts,  briefly  stated,  are  as  follows:  Defendant  was  en- 
gaged in  constructing  its  roadbed  as  it  extended  over  and  across  a 
public  highway.  The  railroad  right  of  way  crossed  the  highway 
at  right  angles,  and  the  excavations  thereon  completely  obstructed 
the  highway  during  the  work  of  construction.  The  cut  through 
the  highway  was  fifty  feet  wide  and  about  ten  feet  deep.  To  avoid 
interrupting  travel  upon  the  highway,  defendant's  chief  engineer 
acquired  from  an  adjoining  landowner  the  right  of  passage  for 
teams  over  his  property  foi'  a  short  distance  north  and  parallel  with 
the  railroad,  thence  across  the  right  of  way,  and  back  to  the  high- 
way; and  people  traveling  upon  the  highway  made  use  of  this 
passageway  around  the  obstructions.  There  was  no  other  highway 
within  several  miles  which  the  public  could  have  used  pending 
defendant's  work,  and  those  having  occasion  to  travel  upon  this 
one  were  of  necessity  compelled  to  pass  over  the  temporary  way 
provided  for  them  by  defendant.  On  the  day  in  question  plaintiff 
and  his  son  approached  the  railroad  grade  upon  the  highway,  and 
upon  reaching  the  right  of  way  drove  their  team  upon  the  way  so 
provided  by  defendant,  and  when  vnthin  about  seventy  feet  from 
the  place  where  defendant's  excavations  were  going  on  a  steam 
shovel,  operated  by  an  independent  contractor  in  grading  the  rail- 
road, wtis  started  in  motion,  and  a  sudden  and  violent  exhaust  of 
steam  and  noise  from  the  machinery  frightened  the  horses,  caus- 
ing them  to  plunge  forward,  throwing  the  wheels  of  the  wagon  into 
a  rut  in  the  improvised  roadway,  upsetting  the  wagon,  and  throw- 
ing plaintiff  to  the  ground,  causing  the  injuries  here  complained 
of.  Plaintiff  brought  this  action  for  damages,  charging  in  his 
complaint  that  defendant  was  negligent  in  not  providing  a  reason- 
ably safe  way  around  the  obstructions  created  by  it  in  the  highway, 
and  in  causing  the  horses  to  become  frightened  by  carelessness  in 
the  operation  of  the  steam  shovel.  The  court  instructed  the  jury 
that  no  recovery  could  be  had  for  negligence  in  the  operation  of 
the  steam  shovel,  because  of  the  fact  that  it  was  being  operated  by 
and  was  under  the  control  of  an  independent  contractor,  but  further 
charged  that  if  the  failure  of  defendant  to  provide  a  reasonably 
safe  passage  around  the  excavations  concurred  with  the  sudden 
noise  from  the  steam  shovel,  and  the  combination  of  both  was  the 
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proximate  cause  of  tke  accident,  then  plaintiff  could  recover. 
Plaintiff  had  a  verdict  for  $640. 

The  assignments  of  error  present  the  questions  (1)  whether  the 
evidence  supports  the  verdict;  and  (2)  whether  the  court  erred 
in  its  instructions  to  the  jury. 

1.  We  have  examined  the  record  with  care,  and  reach  the  con- 
clusion that  the  evidence  sufficiently  supports  the  verdict  in  all 
essential  respects.  That  plaintiff's  team  became  frightened  by 
the  sudden  and  violent  noise  from  the  steam  shovel,  causing  the 
horses  to  plunge  forward,  drawing  the  wheels  of  the  wagon  into 
the  rut  in  the  traveled  way,  and  that  this  combination  was  the 
proximate  cause  of  plaintiff^s  injuries,  is  clear  from  the  evidence. 
The  only  serious  question  in  the  case  is  whether  defendant  is 
chargeable  with  negligence  in  respect  to  the  condition  of  the  pass- 
ageway leading  around  the  obstructions  in  the  highway.  We  come 
directly  to  that  question. 

2.  The  question  of  the  rights,  duties,  and  obligations  of  a  rail- 
road company  in  situations  like  that  here  presented —^  when  in 
the  construction  of  its  road  over  and  across  a  public  highway  it 
wholly  obstructs  travel  thereon  pending  the  completion  of  its 
work  —  is  not,  for  reasons  hereafter  to  be  stated,  necessarily  in- 
volved, and  we  do  not  consider  it.  Counsel  for  defendant  earnestly 
contended  on  the  oral  argument  that,  since  the  company  possessed 
no  power  to  lay  out  public  highways,  it  could  not  be  required  to 
provide  a  passageway  over  private  property  for  the  accommodation 
of  the  traveling  public,  and,  further,  since  the  public  authorities 
had  not  required  that  defendant  provide  a  substituted  way,  that 
no  duty  rested  upon  it  to  do  so,  and  hence  that  no  liability  exists 
because  of  the  unsafe  condition  of  the  substituted  way  in  fact  pro- 
vided by  defendant.  There  can  be  no  serious  question  that  in 
situations  like  that  here  presented  the  company  owes  some  duty 
to  the  traveling  public.  Just  what  the  duty  is  we  need  not,  for  the 
following  reasons,  determine  at  this  time. 

It  was  conceded  by  defendant,  both  on  the  oral  argument  and 
in  its  brief,  that  the  obstruction  of  the  highway  was  illegal,  and 
might  have  been  enjoined  by  proper  proceedings  for  the  purpose, 
and,  further,  that  it  was  within  the  power  and  authority  of  the 
public  officials  having  jurisdiction  of  the  highway  to  have  re- 
quired of  defendant,  as  a  condition  "to  the  right  to  obstruct  the 
highway  during  the  completion  of  its  work,  the  construction  of  a 
temporary  way  around  the  same,  and,  if  such  a  requirement  had 
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been  made,  that  defendant  would  have  been  liable  for  any  injury 
occurring  in  consequence  of  its  failure  of  compliance  therewith. 
But  counsel  insisted  that  since  no  such  order  was  ever  made,  and 
defendant  possessed  no  authority  to  lay  out  a  public  highway,  it 
is  not  liable*  We  are  unable  to  concur  in  this  contention.  At  the 
time  defendant  entered  upon  the  highway,  or  soon  thereafter,  it 
recognized  an  obligation  on  its  part  to  provide  a  passage  around 
the  obstruction  created  by  it,  and  voluntarily  undertook  to  provide 
the  same.  It  anticipated  action  by  the  public  authorities,  and 
acquired  of  an  adjoining  landowner  the  right  of  passage  over  his 
farm.  Having  assumed  the  obligation  without  specific  orders  or 
directions  from  the  public  authorities,  the  duty  of  exercising  rea- 
sonable care  to  provide  a  safe  way  applied  to  the  same  extent  as 
though  its  action  had  been  in  compliance  with  and  pursuant  to 
public  command.  Its  duty  in  the  premises  would  be  the  same  in 
either  case.  What  the  situation  would  have  been,  had  it  appeared 
that  defendant  had  been  duly  commanded  by  public  authorities 
and  was  unable  to  secure  the  right  from  the  landowner,  is  there- 
fore of  no  consequence.  Defendant  voluntarily  performed  in  its 
own  way  a  duty  which  it  recognized,  and  which  it  could  have  been 
required  to  perform  in  some  manner,  though  perhaps  not  in  this 
particular  manner.  That  defendant  acquired  this  right  of  passage 
for  the  benefit  of  the  public  is  clear  from  the  evidence,  and  that 
the  public  was  thereby,  impliedly  at  least,  if  not  expressly,  in- 
vited to  make  use  of  it,  is  also  clear.  At  folio  153  the  chief  en- 
gineer of  defendant  expressly  stated  that  he  acquired  the  right  for 
the  public  use ;  and  having  so  acquired  it,  and  so  invited  the  public 
to  use  the  same  as  a  substitute  for  the  regular  highway,  defendant 
was  under  legal  obligation  to  keep  and  maintain  it  in  reasonably 
safe  condition  for  travel. 

3.  We  discover  no  error  in  the  instructions  of  the  court  of  a 
nature  to  justify  a  new  trial.  While  the  court  stated  to  the  jury 
that  defendant  was  under  legal  obligation  and  duty  to  provide  the 
substituted  way,  the  case  in  fact  went  to  the  jury  upon  the  ques- 
tion whether  defendant  was  negligent  in  the  maintenance  of  the 
way  voluntarily  acquired  by  it.  The  instructions,  taken  as  a 
whole,  presented  the  case  properly  to  the  jury. 

Order  affirmed. 

Philip  E.  Bbown,  J.,  being  absent  on  account  of  sickness,  took 
no  part 
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Sherzer  v.  Lincoln  Traction  Co. 

(Nebraska — Supreme  Court.) 

BuoTBiciTr;  Mainteztancb  of  Tboluet  Wibb  Across  Track  of  Steam  Rail- 
way; Care  Required;  Injury  to  Employee;  Presumption  of  Negli- 
gence; Release;  Joint  Liability;  Instructions.  —  The  right  to  con- 
struct and  maintain  an  overhead  trolley  wire  carrying  a  deadly  current  of 
electricity  across  the  tracks  of  a  steam  railway  imposes  upon  those  having 
such  privilege  the  duty  of  so  managing  affairs  as  not  to  injure  persons 
lawfully  operating  the  trains  of  the  railroad  company. 

An  injury  to  an  employee  of  the  railroad  company  from  contact  with 
such  an  overhead  trolley  wire  affords  a  presumption  of  negligence,  and 
requires  the  party  maintaining  the  structure  to  show  that  the  dangerous 
condition  of  its  wire  was  caused  by  some  unforeseen  act  or  agency  beyond 
its  control. 

A  release  of  the  railroad  company  by  the  injured  employee  in  consider- 
ation of  the  payment  of  wages  and  a  small  gratuity  given  the  injured 
person,  where  no  liability  existed  upon  the  part  of  the  railroad  company, 
is  not  a  defense  to  an  action  against  the  party  causing  such  injury. 

Instructions  examined  and  approved. 

(Syllabus  by  the  0>urt.) 

Defendant  appeals  from  a  judgment  for  plaintiff.    Reported  136  N.  W.  02. 
C.  S.  Allen,  for  appellant. 
Oreene  A  Oreene,  for  appellee. 

MAINTENANCE  OF  WIRE  OVER  RAILBOAB  TRACK. 

Several  cases  sustain  the  liability  of  a  street  railway  company  for  injuries 
to  a  servant  of  a  steam  railroad  company  injured  by  coming  into  contact  with 
a  wire  maintained  by  the  street  railway  company  across  the  tracks  of  the  rail- 
road company.  Thus,  in  Erslew  v.  New  Orleans,  etc.,  R.  Co.,  49  La.  Ann.  86, 
21  So.  153,  the  opinion  was  expressed  that  a  street  railway  company  is  negli- 
gent in  placing  a  guy  wire  over  the  track  of  a  steam  railroad  so  low  as  to 
interfere  with  the  employees  of  the  railroad  company,  and  the  railroad  com- 
pany is  negligent  in  permitting  a  street  railway  company  to  so  place  and 
maintain  a  wire. 

In  Pittsburgh  Rys.  Co.  v.  Chapman,  145  Fed.  886,  76  C.  C.  A.  418,  it  ap- 
peared that  a  street  railway  company  crossed  a  railroad  track  at  grade;  the 
tracks  were  thereafter  raised  a  few  feet,  but  the  trolley  wire  of  the  street 
railway  company  passing  over  the  railroad  track  was  not  elevated  to  correspond 
with  the  elevation  of  the  tracks,  and,  by  reason  thereof,  an  employee  of  the 
railroad  company  was  injured.  It  was  held  that  the  question  of  the  street 
railway  company's  negligence  was  properly  submitted  to  the  jury.  The  court 
said:  "Assuming  that  the  defendant  had  the  right  to  cross  the  railroad  with 
its  structure  of  tracks  and  overhead  wires,  it  was  legally  bound  so  to  use  this 
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Opinion  by  Babnes,  J. : 

Action  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  by  coming  in  contact  with  the  overhead  trolley  wire  of 
the  defendant  where  its  track  crosses  the  line  of  the  Chicago  & 
Northwestern  Eailway  Company  on  North  Fourteenth  street  in 
the  city  of  Lincoln.  The  cause  was  tried  to  a  jury  in  the  district 
court  of  Lancaster  county,  where  the  plaintiff  had  the  verdict  and 
judgment,  and  the  defendant  has  appealed. 

The  appellant  contends  that  the  verdict  is  not  sustained  by  the 
evidence.  The  abstracts  disclose,  without  dispute,  that  in  the 
spring  of  1887  the  Chicago  &  Northwestern  Eailway  built  its 
railroad  across  Fourteenth  street  in  the  city  of  Lincoln,  and  in  the 
year  1891  the  defendant  constructed  its  street  railway,  consisting 
of  tracks,  poles  and  an  overhead  trolley  wire  upon  and  along  North 
Fourteenth  street,  across  the  railroad  tracks,  for  the  purpose  of 
transporting  passengers  to  and  from  the  Nebraska  State  fair ;  that 
for  about  a  week  before  and  after  that  event  the  defendant  com- 
pany uses  its  track  on  North  Fourteenth  street  for  that  purpose, 
and  that  for  the  remainder  of  each  year  that  part  of  its  system  is 
used  very  infrequently,  if  at  all ;  that  up  to  the  18th  day  of  Octo- 
ber, 1909,  the  defendant  had  maintained  its  overhead  trolley  wire 
where  it  crosses  the  railroad  tracks  at  a  sufficient  height  to  enable 
the  employees  of  the  Northwestern  Company  to  safely  operate  its 
trains  by  riding,  as  it  was  necessary  for  them  to  do,  upon  the  top 

right  and  these  appliances  aa  not  to  injure  those  lawfully  using  or  employed 
upon  the  railroad  at  the  said  crossing.  Its  duty  was  such  by  relation  to  the 
place  of  crossing,  and  to  the  persons  lawfully  within  any  danger,  to  be  occa- 
sioned by  too  low  a  placement  of  the  wire.  So  far  the  defendant  has  clearly 
no  right  to  complain  that  the  question  of  its  negligence  raised  by  these  facts 
and  circumstances  were  submitted  to  the  jury." 

In  Saginaw  Union  St.  Ry.  Co.  y.  Michigan  Central  R.  Co.,  91  Mich.  657,  52 
N.  W.  49,  4  Am.  Electl.  Cas.  243,  it  was  held  that,  while  an  electrical  street 
railway  company  has  no  right  to  string  its  wires  across  a  steam  railroad  track 
at  such  height  as  to  interfere  with  the  proper  operation  of  the  railroad  com- 
pany, and  the  latter  would  in  case  of  neglect  or  refusal  of  the  former  to  place 
its  wires  at  the  proper  height  have  a  right  to  remove  or  raise  the  same,  yet 
this  must  be  done  with  due  r^ard  to  the  business  of  the  street  railway  com- 
pany and  so  as  to  do  as  little  harm  as  possible;  and  where  the  railroad  cuts 
such  wires  when  the  line  is  in  full  operation  in  the  daytime,  although  there 
were  several  hours  in  each  night  when  the  wires  might  have  been  raised  or 
removed  without  injury  to  the  business  or  property  of  the  street  railway  com- 
pany, it  is  guilty  of  trespass  ah  initio,  and  becomes  liable  for  all  damages 
caused  to  the  street  railway  company. 
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of  its  largest  freight  cars;  that  on  the  day  above  mentioned,  at 
about  7  o'clock  in  the  evening,  the  plaintiff,  while  properly  per- 
forming his  duties  as  yardmaster  of  the  Northwestern  Railroad 
Company,  and  while  riding  upon  the  top  of  a  box  car  in  one  of 
the  company's  trains  of  cars,  was  struck  by  the  defendant's  over- 
head trolley  wires,  which  for  some  cause,  not  fully  shown  by  the 
record,  had  sagged  at  the  place  of  crossing  sufficiently  to  allow  it 
to  strike  the  plaintiff  in  the  face;  that  his  face,  mouth  and  tongue 
were  cut  and  bruised,  and  some  of  his  teeth  were  broken  or  de- 
stroyed ;  that  he  was  badly  burned  by  contact  with  defendant's  live 
trolley  wire,  and  thereby  sustained  severe  injuries.  It  appears 
that  it  was  dark  at  the  time  the  accident  occurred,  and  plaintiff 
could  not  see  the  condition  of  the  trolley  wire.  It  further  appears 
that  frequently  for  several  years  before  that  time,  and  once  upon 
that  day,  plaintiff  had  passed  under  this  wire,  while  riding  upon 
one  of  the  highest  freight  cars  in  use  by  the  railroad  company, 
without  injury  or  danger,  and  therefore  had  the  right  to  assume 
that  the  wire  was  still  in  its  former  position.  There  was  some 
testimony  introduced  which  tended  to  show  that  the  next  morning 
after  the  accident  occurred  the  wire  was  sagged  at  that  point,  and 
hung  from  six  inches  to  one  foot  below  the  place  where  it  had 
theretofore  been  maintained.  Plaintiff  also  testified  that  he  noticed 
that  the  supporting  poles  looked  old  and  weak. 

Defendant  argues,  upon  the  foregoing  facts,  that  plaintiff  can- 
not invoke  the  rule  res  ipsa  loquitur,  or,  in  other  words,  that  negli- 
gence on  its  part  is  not  to  be  presumed*  Section  1,  chap.  26a, 
Comp.  St  1911,  provides  in  part  that  all  persons,  associations, 
and  corporations  engaged  in  the  generating  and  transmitting  of 
electric  current  for  sale  in  this  State  for  power  or  other  purposes 
are  hereby  granted  the  right  of  way  for  all  necessary  poles  and 
wires  along,  within  and  across  any  of  the  public  highways  of  this 
State.  It  further  provides,  among  other  things,  that  all  such  wires 
shall  be  placed  at  least  twenty  feet  above  all  road  crossings,  and 
that  all  such  poles  and  wires  shall  be  so  placed  as  not  to  interfere 
with  the  public  use  of  any  such  highways;  that  such  wires  shall 
in  no  case  be  maintained  at  a  less  height  than  twenty-seven  feet 
above  the  top  of  the  rails  of  any  railroad  tracks.  It  also  provides 
that  nothing  contained  in  that  section  shall  be  construed  to  grant 
any  rights  within  the  corporate  limits  of  any  village  or  city  of  the 
first  and  second  class,  or  of  the  metropolitan  class  in  this  State. 

The  record  contains  no  ordinance  or  ordinances  of  the  city  of 
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Linooln  relating  to  that  subject  Therefore^  in  the  absence  of 
direct  statutory  provisions,  we  are  compelled  to  resort  to  the  rule 
of  the  common  law  in  such  cases  in  order  to  determine  this  ques- 
tion. 

In  1  Joyce,  Electric  Law  (2d  Ed.),  §  409,  it  is  said: 

**  Tlie  faet  that  a  street  railway  is  a  proper  street  use  will  not  enUtle  it  to 
so  oonstmct  its  line  across  the  tracks  oi  a  steam  railroad  as  to  substantial^ 
interfere  with  or  obstruct  the  latter  in  the  enj<^yment  <d  its  rights.** 

It  was  said  by  the  court  in  a  case  in  Connecticut  that  a  steam 
railroad 

^  holds  its  right  of  way  charged  with  the  perfiormance  of  a  public  trust  for  its 
continuous  use  for  public  aeoommodation.  *  *  *  Its  railroad  is  a  great 
avenue  of  communication  between  one  part  of  the  State  and  another,  and  be- 
tween this  and  other  States.  Any  impediment  to  its  safe  and  proper  use  is  a 
matter  of  public  concern,  not  to  be  measured  by  money,  or  dealt  with  on  the 
footing  of  a  claim  for  damagos.** 

New  Tcrh  N.  H.  &  H.  B.  Co.  v.  Bridgeport  Traction  Co.,  65 
Comk  410,  32  Atl.  953,  29  L.  R  A.  367.  So,  where  it  is  proposed 
to  construct  an  overhead  trolley  across  the  tracks  of  a  steam  rail- 
road, the  wires  should  be  suspended  at  sufficient  height  to  permit 
the  free  operation  of  the  railroad.  Erslew  v.  New  Orleans  dk  N. 
E.  B.  Co.,  49  La.  Ann.  86,  21  South.  153. 

Proper  construction  alone  does  not  meet  the  full  duties  and 
obligations  imposed  upon  the  traction  company  in  such  a  case,  but 
such  duty  extends  to  the  proper  maintenance  thereof  at  all  times. 

"  Entirely  apart  from  the  fact  that  the  wires  may  be  charged  with  a  danger- 
ous current,  the  fact  that  such  a  structure  is  set  up  in  a  puUic  street,  even 
though  duly  authorized,  inyolyes  the  obligation  to  take  care  that  it  shaU  be 
constructed  of  good  materials,  in  a  substantial  manner,  so  as  to  withstand  all 
strains  that  may  reasonably  be  anticipated,  and  that  it  shall  be  maintained  in 
good  repair."    Keasbey,  Electric  Wires  (2d  Ed.),  J  233. 

In  Excelsior  Electric  Co.  v.  Sweet,  57  N.  J.  Law,  224,  30  Atl. 
553,  the  court  said: 

"  The  general  rule  is  that  the  occurrence  of  the  accident  does  not  raise  the 
presumption  of  negligence;  but,  where  the  testimony  which  proves  the  occur- 
rence by  which  the  plaintiff  was  injured  discloses  circumstances  from  which 
the  defendistnt's  negligence  is  a  reasonable  inference,  a  case  is  presented  which 
calls  for  a  defense." 
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It  has  been  held  in  other  cases  that  from  the  happening  of  such 
accident  in  the  absence  of  explanatory  circumstances,  negligence 
will  be  presumed,  and  the  burden  is  upon  the  defendant  of  show- 
ing ordinary  care. 

In  the  notes  to  Western  Union  Telegraph  Co.  t?.  State,  31  L.  R. 
A.  572,  576,  82  Md.  293,  33  Atl.  763,  51  Am.  St  Rep.  464,  it 
is  stated  that 

"the  oon8tructi(Hi  and  maintenance  of  electric  lines  in  the  highways  being  a 
matter  wholly  under  the  control  and  care  of  the  parties  building  them,  and 
the  maintenance  being  wholly  under  the  care  of  the  parties  owning  them,  the 
court  usually  holds  that  the  fact  of  an  electric  wire  falling  or  sagging  into  the 
street  in  such  a  way  as  to  obstruct  travel,  and  cause  injury,  is  prima  facie 
evidence  of  negligence  on  the  part  of  the  company." 

In  2  Joyce,  Electric  Law  (2d  Ed.),  §  608,  it  is  said: 

*'  We  have  already  stated  in  a  prior  part  of  this  work  that  it  is  the  duty  of 
electrical  companies  whose  wires  are  suspended  along  or  across  the  streets  and 
highways  to  string  them  in  such  a  manner  as  not  to  interfere  with  or  obstruct 
public  travel.  If  a  traveler  who  is  free  from  contributory  negligence  is  in- 
jured by  contact  with  wires  stretched  along  or  across  a  public  highway,  he  may 
recover  from  the  company  maintaining  such  wires,  for  the  injury." 

It  appears  that  the  box  car  upon  which  the  plaintiff  was  riding 
at  the  time  he  was  struck  by  the  defendant's  trolley  wire  was  ap- 
proximately thirteen  feet  and  six  inches  high,  that  the  plaintiff 
was  six  feet  in  height,  and  it  would  thus  seem  clear  that  defend- 
ant's wire  by  which  he  was  struck  and  injured  was  only  about 
nineteen  feet  above  the  railroad  track.  Therefore  it  may  be  rea- 
sonably inferred  from  the  undisputed  facts  of  this  record  that  the 
height  at  which  the  defendant  constructed  and  maintained  its 
troUey  wire  was  insuflScient  to  enable  the  railroad  company  to 
operate  its  trains  with  safety  to  its  employees. 

We  are  therefore  of  opinion  that  the  plaintiff  made  a  case  which 
called  for  explanation  on  the  part  of  the  defendant,  and  it  was 
incumbent  upon  it  to  show  that  it  had  constructed  and  maintained 
its  wires  at  a  suitable  and  sufficient  height,  or  that  the  accident 
was  caused  by  the  happening  of  some  event  beyond  its  control, 
and  was  not  caused  by  its  negligence.  It  follows  that  the  defend- 
ant's contention  upon  this  point  should  not  be  sustained. 

Defendant  further  contends  that  the  undisputed  testimony  shows 
that  the  plaintiff  accepted  the  sum  of  $50  from  the  railroad  com- 
pany in  satisfaction  of  the  damages  he  had  suffered  by  the  acci- 
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dent  upon  which  this  suit  is  based^  and  that  such  payment  and 
satisfaction  operated  to  release  the  defendant  from  liability  in  this 
case.  Upon  this  question  the  evidence  discloses  that  the  payment 
made  to  the  plaintiff,  for  which  the  release  in  question  was  given, 
included  his  wages  during  the  time  he  was  unable  to  perform  his 
labors  as  yardmaster ;  and  the  sum  of  $20  to  enable  him  to  have 
his  teeth  repaired,  which  it  is  claimed  was  given  to  him  as  a  mere 
gratuity  on  the  part  of  the  railroad  company.  Plaintiff  also  testi- 
fied that  it  was  never  his  intention  by  the  acceptance  of  this  money 
to  release  his  claim  against  the  defendant.  Appellant's  argument 
proceeds  on  the  theory  that  the  railroad  company  was  a  joint  tort- 
feasor with  the  defendant,  and  if  this  were  true  defendant's  con- 
tention would  be  well  founded. 

As  we  view  the  record,  it  contains  nothing  which  shows  or  tends 
to  show  that  the  railroad  company  was  guilty  of  any  n^ligence 
which  contributed  to  defendant's  injury.  It  is  suggested  that  it 
was  the  duty  of  the  railroad  company  to  have  erected  guards,  or 
what  may  be  called  a  ^^  whip-lash  "  warning  signals,  at  a  suitable 
distance  from  and  on  each  side  of  the  street  crossing  in  question, 
for  the  purpose  of  warning  its  employees  to  avoid  being  struck  by 
defendant's  trolley  wire.  It  would  seem  that  there  is  no  merit  in 
this  suggestion,  for  it  was  the  duty  of  the  defendant  to  erect  and 
maintain  its  wires  in  such  a  manner  as  to  in  no  wise  interfere  with 
the  safe  operation  of  the  railroad  company's  trains  at  the  point  in 
question ;  and  not  only  plaintiff,  but  the  railroad  company  as  well, 
had  the  right  to  presume  that  the  defendant  had  suitably  per- 
formed its  duty  in  that  behalf.  We  are  therefore  of  opinion  that 
the  payment  and  release  in  question  in  no  way  inured  to  the  benefit 
of  the  traction  company. 

Finally,  it  is  contended  that  the  court  erred  in  giving  para- 
graphs 7,  8  and  9  of  its  instructions  to  the  jury.  An  examination 
of  the  instructions  complained  of  satisfies  us  that  they  are  in 
accord  with  the  views  heretofore  expressed  in  this  opinion  and 
afford  no  basis  for  a  reversal  of  the  judgment 

For  the  foregoing  reasons,  the  judgment  of  the  District  Court  is 
affirmed. 

,VoL.  8—13 
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Alabama  City,  O.  &  A.  B.  Co.  v.  Heald. 

(Alabama  —  Supreme  Court.) 

PEB80N  Whilb  H(»j>ino  Feightbned  Hobsb  Struck  bt  Cab  Ain>  KnxBD ;  Evi- 
dence; Res  Qestm;  Conclusions.  —  In  an  action  to  recover  for  the  death 
of  plaintiff's  inteatate,  who  while  holding  a  frightened  horse  by  the  bridle 
was  thrown  in  front  of  defendant's  car  and  killed,  evidence  that  deceased 
told  witnesses  that  "  he  Is  the  biggest  fool  on  earth  about  a  car,"  is  inad- 
missible as  part  of  the  rea  geatce. 

Evidence  by  witnesses  of  the  accident  that  "  the  motorman  had  no  time 
to  stop  the  car  before  it  strudc  Heald  "  was  properly  excluded  as  mere 
conclusions  of  the  witnesses. 

Defendant  appeals  from  a  judgment  for  the  plaintiffs.    Reported  59  So.  461. 

Hood  &  Murphree,  of  Gadsden,  for  appellant 

Denson  &  Deneon,  of  Birmingham,  for  appellees. 

Opinion  by  Sayke,  J. : 

Plaintiffs'  intestate  came  to  his  death  under  the  wheels  of  an 
electric  street  car  operated  by  defendant  along  a  street  of  At- 
talla.  Intestate  was  driving  a  horse  and  buggy  out  of  an  alleyway 
which  debouched  into  the  street  along  the  middle  of  which  ran 
defendant's  track.  The  driveway  of  the  street  was  about  fifty 
feet  wide.  Defendant's  car  was  turning  into  the  street  from  a 
cross-avenue  one-half  a  block  away.  The  car  moved  along  at  a 
rate  of  speed  estimated  by  the  witnesses  at  four  or  five  miles  an 
hour.  Intestate,  evidently  observing  the  approach  of  the  car, 
alighted  from  the  buggy  and  held  the  horse  by  the  bridle  or  the 
reins  near  the  bit.  The  horse  showed  fright,  and  intestate's  effort 
to  restrain  him  was  noticed  by  the  motorman.  As  the  car  ap- 
proached, the  horse  began  to  rear  and  plunge,  carrying  intestate 
into  the  street  and  somewhat  to  the  west,  the  direction  in  which 


Geat».  —  For  a  discussion  of  the  admissibility  of  statements  of  a 
motorman  relative  to  an  accident  as  rea  geatw,  see  note  to  Champlin  v.  Pawca- 
tuck,  etc.,  Ry.  Ck).,  p.  521.  See  also  Chamberlayne's  Modem  Law  of  Evidence, 
§§  6,  47,  48,  1304  and  1344. 


^  Portion  of  opinion  omitted  as  not  material  to  street  railway  law. 
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the  car  was  moving.  The  car  slowed  up  —  some  of  the  witnesses 
say,  stopped  —  shortly  before  it  got  opposite  the  mouth  of  the 
alleyway.  When  it  came  into  collision  with  intestate,  it  had  either 
started  again,  or  its  speed  had  been  accelerated.  After  the  collis- 
ion, it  moved  through  a  space  variously  estimated  at  from  eight  to 
sixteen  feet ;  its  front  wheel  stopping  on  the  body  of  deceased.  On 
the  evidence  adduced  plaintiffs'  inference  of  negligence  on  the 
motorman's  part  and  claim  to  a  recovery  might  have  been  urged 
upon  the  jury  in  two  phases :  One,  that  the  horse  moved  in  a  way 
indicative  of  fright  and  without  pause  from  the  sidewalk  to  the 
railway  track  in  front  of  the  moving  car;  the  other,  that  after 
carrying  deceased  upon  or  in  evident  dangerous  proximity  to  the 
track,  the  horse  had  become  more  quiet,  and  that  thereupon  the 
motorman  ran  the  car  against  deceased.  Defendant's  theory  of  the 
facts  is  that  after  the  horse  had  become  quiet,  and  while  deceased 
was  yet  at  what  seemed  to  be  a  safe  distance  from  the  track,  the 
motorman  moved  the  car  to  pass  deceased,  as  a  prudent  motorman, 
they  say,  might  have  done  under  the  circumstances,  whereupon  the 
horse  plunged  forward,  striking  deceased  with  his  shoulder  or  the 
shaft  of  the  buggy  and  throwing  deceased  immediately  under  the 
overhanging  front  of  the  car,  after  which  no  human  effort  could 
have  saved  him  —  a  theory  of  inevitable  accident. 

To  add  weight  and  credit  to  its  contention  that  the  situation 
after  deceased  had  taken  his  horse  by  the  head  at  the  sidewalk,  or 
when  he  had  succeeded  in  measurably  quieting  the  animal  after  it 
had  carried  him  into  the  street,  if  this  last  be  the  true  version  of 
what  happened,  was  such  as  to  justify  a  prudent  motorman  in  sup- 
posing he  might  safely  continue  the  movement  of  the  car,  and  that 
what  subsequently  occurred  was  not  in  reason  to  be  expected,  but 
was  the  residt  of  a  most  unusually  nervous  and  foolish  disposition 
of  the  horse,  unknown  to  the  motorman,  and  thus  to  negative  the 
negligence  imputed  to  the  motorman  in  the  management  of  the  car 
in  view  of  the  horse's  fright  and  the  efforts  of  plaintiffs'  intestate 
to  restrain  him,  defendant  offered  to  show  by  a  witness  that  when 
deceased  had  gone  to  his  horse's  head,  upon  witness  asking  de- 
ceased whether  his  horse  was  afraid  of  the  car,  deceased  had  re- 
plied, "  He  is  the  biggest  fool  on  earth  about  a  car."  The  witness 
had  clearly  indicated  that  he  would  so  testify.  The  objection  to 
the  question  was  that  it  called  for  immaterial,  irrelevant,  illegal 
and  incompetent  testimony;  that  it  called  for  hearsay.  For  the 
court's  ruling  in  excluding  this  testimony  it  is  said  that,  if  relevant 
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and  competent  for  any  purpose,  it  wa«  to  prove  the  oontributory 
n^ligence  of  plaintiffs'  intestate  which  was  not  pleaded. 

Appellant's  insistence  is  that  the  declaration  offered  in  evidence 
was  a  part  of  the  res  gestae,  had  probative  effect  in  the  establish- 
ment of  its  theory  of  the  facts,  and  should  have  been  received. 
Appellees  concede,  and  properly  we  think,  that  if  the  prudence  of 
deceased  in  clinging  so  long  to  his  horse  had  been  made  an  issue 
in  the  case  by  a  plea  of  contributory  n^ligence,  as  conceivably  it 
might,  this  utterance  would  have  been  admissible  on  the  idea  that 
it  was  a  contemporaneous  verbal  act  illustrative  of  what  else  the 
declarant  was  doing.  In  Campbell  v.  State,  133  Ala.  81,  31  South. 
802,  91  Am.  St  Rep.  17,  the  court  said  broadly  that: 

"  Wbenever  evidence  of  an  act  is  in  itself  ocnnpetent  and  admissible  as  a 
material  fact  in  the  case  and  is  so  admitted,  the  declarations  accompanying 
and  characterizing  such  act  become  and  form  part  of  the  res  gesta  of  the  act, 
and  as  such  are  competent  and  admissible  in  evidence  as  being  explanatory  of 
theact'' 

This  principle  has  its  limitations.  The  act  to  be  illustrated  by 
such  testimony  must  not  only  be  independently  material  and  prov- 
able under  the  issues  made,  but  the  utterance  must  serve  to  give 
character  to  conduct  not  complete  and  definite  in  itself.  3  Wigm. 
Ev.,  §§  1773,  1774.  Manning,  J.,  in  Cooper  v.  State,  63  Ala.  80, 
thus  states  the  consideration  upon  which  such  expressions  are  re- 
ceived in  evidence : 

**  What  a  person  says  that  is  explanatory  of  an  equivocal  or  ambiguous  act 
which  he  is  then  doing,  or  situation  which  he  is  then  occupying  (as  that  of  a 
person  in  possession  of  property)  may  be  proved  as  res  gestcs  (a  part  of  the 
thing  then  going  on)  to  elucidate  and  define  the  character  of  such  equivocal 
act  or  situation." 

If  the  conduct  of  deceased  as  constituting  contributory  n^ligence 
had  been  made  an  issue  in  the  case,  it  may  be  that  the  jury  would 
have  allowed  some  weight  to  the  utterance  of  deceased  as  going  to 
show  that  he  clung  to  his  horse  after  ordinary  prudence  dictated 
that  he  should  let  him  go.  Or  if  the  utterance  had  been  in  the 
hearing  of  the  motorman,  it  would  have  been  notice  to  him  of  the 
unusual  temperament  of  the  horse,  and  perhaps  the  jury  would 
have  considered  that  circumstance  as  sufficient  to  have  called  for 
the  exercise  by  the  motorman  of  an  unusual  degree  of  care  in  deal- 
ing with  the  situation.     In  that  case  the  evidence  might  have 
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weighed  against  the  <lefei;i(laiit.  But  there  is  no  pretense  thai  the 
motorman  heard. 

The  true  and  only  purpose  defendant  had  in  offering  evidence 
of  what  deceased  said  about  the  disposition  of  his  horse  was  to 
prove  as  a  fact  his  uncommon  proclivity  to  fright  An  exception 
to  the  rule  which  forbids  the  use  of  an  unsworn  assertion,  made 
out  of  court,  as  evidence  of  the  truth  of  the  fact  asserted,  has  been 
established  in  favor  of  contemporaneous  spontaneous  exclamations. 
The  proper  limits  of  such  an  exception,  as  Prof.  Wigmore  observes, 
must  be  elusive.  He  affirms,  however,  that  its  core  and  substance 
is  universally  recognized  by  the  courts.  3  Wigm.  Ev.,  §  1746.  It 
is  illustrated  in  our  case  of  Dismvkes  v.  State,  83  Ala.  289,  3 
SoutL  671,  where,  on  a  prosecution  for  breaking  into  a  dwelling 
house  with  intent  to  commit  rape,  the  exclamation  of  a  young 
woman,  on  running  from  her  room  in  her  night  clothes,  that  she 
saw  some  one  at  the  window, 

'^  being  utteredi  so  near  the  scene  of  the  transaction,  and  being  apparently 
spontaneous  in  its  nature,  •  •  •  <was  free  of  all  suspicion  of  device,  pre- 
meditation, or  afterthought," 

was  held  to  have  been  properly  admitted.  Another  case  of  the  same 
sort  is  Shirley  v.  State,  144  Ala.  36,  40  SoutL  269,  cited  by  appel- 
lant The  learned  text-writer  to  whom  we  have  referred  quotes 
the  language  of  Bleckney,  C.  J.,  in  Traveler^  Ins.  Co,  v.  Sheppard, 
85  Ga.  761,  12  S.  E.  18,  as  among  the  best  statements  of  the  prin- 
ciple of  the  exception.    In  that  case  it  was  said : 

"  There  must  be  no  fair  opportunity  for  the  will  of  the  speaker  to  mould  or 
modify  them.  His  will  must  have  become  and  remained  dormant,  so  far  as  any 
deliberation  in  concocting  matter  for  speech  or  selecting  words  is  concerned. 
*  *  *  His  declarations  must  be  the  utterance  of  human  nature,  of  the 
genus  homo,  rather  than  of  the  individual.  Only  an  oath  can  guarantee  indi- 
Tidual  Teradty.  But  spontaneous  impulse  may  be  sufficient  sanction  for  the 
speech  of  man  as  sudi  —  man  distinguished  from  this  or  that  particular  man. 
IVne,  the  verbal  deliverance  in  each  instance  is  that  of  an  individual  person. 
But  if  the  state  of  his  mind  be  such  that  his  individuality  is  for  the  time 
being  suppressed  and  silenced,  so  that  he  utters  the  voice  of  humanity  rather 
than  of  himself,  what  he  says  is  regarded  by  the  law  as  in  some  degree  trust- 
worthy.** 

We  think  the  testimony  here  offered  to  prove  the  uncommon  dis- 
position of  the  horse  cannot  be  fairly  brought  within  the  reason  of 
the  exception.    At  that  time  there  was  no  situation  calculated  to 
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take  a  man  out  of  himself.  Nor  was  there  any  statement  of  fact 
or  impulse  begotten  of  the  occasion.  The  language  used  was  super- 
lative, but  it  was  the  language  of  individual  judgment  based  upon 
past  observation  or  experience.  The  statement  and  the  act  it 
accompanied  showed  precaution  and  a  reasoned  regard  for  the 
future.  It  was  elicited  by  a  question.  It  was  no  more  to  be  re- 
ceived as  evidence  of  the  fact  stated  than  if  deceased  had  made  the 
same  statement  at  any  other  time  or  place  or  on  any  other  occa- 
sion. We  are  impressed  with  the  opinion  that  to  admit  the  state- 
ment in  question  as  competent  evidence  of  the  fact  stated,  and  for 
that  purpose  it  was  offered,  would  be,  not  to  recognize  an  exception 
to  the  rule  against  hearsay,  but  to  deny  the  rule  itself,  and  we  are 
unwilling  to  affirm  error  of  its  injection. 

Appellant,  for  the  purpose  of  a  trial,  admitted  showings  for  two 
witnesses  who  had  stood  by  and  observed  the  accident,  but  who 
were  absent  from  court.  These  showings  contained  the  following 
statements  which,  on  motion  of  plaintiffs,  were  excluded : 

'*  The  motorman  had  no  time  to  stop  the  car  before  it  struck  Heald." 
"  The  motorman  had  no  opportunity  to  stop  the  car  after  the  horse  plunged 
out  into  the  street  before  striking  Heald." 

"  It  was  done  so  quickly  that  he  had  no  chance  to  stop  it." 

On  motion  these  statements  were  excluded.  Appellees  claim  they 
were  bare  conclusions  of  the  witnesses  and  properly  excluded.  Ap- 
pellant insists  they  were  the  legitimate  statements  of  a  collective 
fact,  and  ought  to  have  been  admitted.  There  are  cases  which  give 
strong  color  to  appellant's  contention,  but  none  of  them,  we  think, 
have  gone  quite  far  enough  to  sustain  their  assignments  of  error 
based  on  these  rulings.  These  conclusions  which  the  witnesses  had 
drawn  from  observing  the  occurrence  were  just  the  conclusion,  in 
one  aspect  of  the  case,  which  appellant  desired  to  have  the  jury 
draw  from  a  consideration  of  all  the  evidence.  However  far  wit- 
nesses have  been  allowed  to  go  in  the  statement  of  so-called  col- 
lective facts,  they  cannot,  on  any  correct  principle,  be  allowed  to 
decide  the  issue  in- controversy.  It  was  the  appropriate  office  of 
the  jury  to  draw  the  conclusion  whether  the  motorman  waited 
overlong  to  stop  the  car  from  all  the  circimistances  developed  in 
evidence,  the  circumstances  upon  which  the  witnesses  predicated 
their  opinion,  and  which,  so  far  as  we  can  see,  might  have  been 
stated  to  the  jury.  The  law  does  not  permit  that  witnesses  shall 
be  put  in  the  place  of  the  jury  to  draw  conclusions  for  them.    Perry 
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V.  Ordham,  18  Ala.  S22;L.£  N.  JB.  B.  Co.  v.  Landers,  135  Ala, 
504^  33  South.  482.  It  does  not  appear  whether  the  showings 
were  admitted  subject  to  l^al  exceptions.  There  is  certainly  no 
intendment  that  the  facts  were  admitted.  Without  saying  whether 
appellees  may  not  have  lost  or  waived  the  right  to  object,  the  court 
below  must  be  justified  on  the  ground  that  it  had  the  right  to  ex- 
clude the  mere  conclusions  of  the  witnesses.  B.  B.  L.  &  P.  Co.  v. 
Butledge,  142  Ala.  195,  39  South.  338;  K.  C,  M.  &  B.  B.  B.  v. 
PhUlups,  98  Ala.  159,  13  South.  65. 

This  court,  interpreting  section  5365  of  the  Code,  seems  to  have 
held  that  it  rests  within  the  discretion  of  the  trial  court  whether 
showings  shall  be  taken  out  by  the  jury  on  their  retirement 
Shirley  v.  State,  supra. 

Charges  5  and  6,  refused  to  defendant,  were  both  elliptical,  and 
in  other  respects  faulty. 

It  may  be  that  the  verdict  and  judgment  in  this  case  were  unfair 
to  the  appellant.  If  so,  the  fact  is  not  made  to  appear  to  this  court 
in  a  way  to  authorize  a  reversal.  It  is  certain  that  there  was  evi- 
dence to  support  the  verdict.  Its  weight  was  for  the  j«ry.  If 
injustice  was  done,  defendant's  remedy  was  to  be  had  on  a  motion 
for  a  new  trial  addressed  to  a  judge  who  knew  the  case  better  than 
we  can  know  it,  and  who,  we  may  presume,  would  have  set  the 
parties  right.  On  the  case  presented  we  cannot  see  our  way  to  a 
reversal. 

Affirmed.  All  the  justices  concur,  except  Dowdkll,  C.  J.,  not 
sitting. 


Palmer  v.  Portland  By.,  Light  £  Power  Co. 

(Oregon  —  Supreme  Court.) 

1.  Collision  with  Vehicle;  Judgment  on  Special  Verdict;  Contbibutobt 
Keqlioence.  —  Where,  in  an  action  to  recover  for  injuries  sustained  from 
collision  of  a  street  car  with  a  vehicle,  the  findings  of  fact  in  a  special 
verdict  establish  that  the  plaintiff  was  guilty  of  negligence  contributing 
to  her  injury,  which  was  inconsistent  with  a  general  verdict  for  the  plain- 
tiff, judgment  should  be  entered  for  the  defendant,  under  section  165, 
L.  0.  L. 

Collision  witb  VeUele.  —  For  a  discussion  of  the  liability  of  a  street 
railway  company  for  injuries  arising  from  the  collision  of  a  street  oar  with 
a  vehicle,  see  Nellis  on  Street  Railways  (2d  Ed.),  §§  400-402,  414-418. 
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2.  Same;  Intkbbooatobies;  Issues;  Fdtdinqs  ttfon  Bvidbjitiaby  Mattes. — 

Where  the  defendant  alleged  that,  though  plaintiff  saw  and  heard  or 
reasonably  should  have  seen  and  heard  said  car  approaching  in  time  to 
avoid  a  collision,  she  negligently  drove  upon  the  trade  directly  in  front  of 
defendant's  approaching  car,  and  this  was  denied  by  the  reply,  and  thus 
a  direct  issue  raised,  a  finding  that  plaintiff,  by  the  exercise  of  ordinary 
care,  could  have  seen  the  car  approaching  in  time  to  have  avoided  the 
accident,  was  not  improper. 

3.  Same;  Form  of  Intebbogatoby  as  to  Obdinabt  Cabs  bt  Plaintiff.  —  An 

interrogatory  as  to  whether  the  plaintiff  could  have  avoided  the  collision 
by  the  exercise  of  ordinary  care  on  her  part  is  not  improperly  submitted 
to  the  jury  without  the  words,  ''  under  all  the  circumstances/'  where  such 
omission  was  supplied  by  the  judge  in  his  charge. 

Plaintiff  appeals  from  a  judgment  for  defendant.    Reported  125  Pac.  840. 

STATEMENT  OF  FACTS  BY  THE  COURT. 

THis  is  an  action  to  recover  damages  sustained  by  plaintiff  for 
injuries  inflicted  in  a  collision  between  an  electric  car  operated  on 
defendant's  street  railway  and  a  buggy  in  which  plaintiff  was 
riding.  This  case  was  before  the  court  on  a  former  appeal,  and  is 
reported  in  56  Or.  262,  108  Pac,  211.  Another  trial  was  had  in 
the  Circuit  Court,  resulting  in  a  general  verdict  for  plaintiff  in  the 
sum  of  $425.  With  the  form  of  general  verdict,  the  court  sub- 
mitted special  interrogations,  which,  with  the  answers  returned  by 
the  jury,  are  as  follows : 

*'  {!)  Did  the  car  of  the  defendant,  described  in  the  complaint,  run  at  a 
greater  rate  of  speed  than  ten  miles  per  hour  to  the  point  of  collision  with  the 
buggy  in  which  the  plaintiff  was  riding,  as  alleged  in  the  complaint?  Answer: 
Yes. 

"  (2)  Did  the  motorman  in  charge  of  the  car  in  question  fail  to  ring  the 
bell,  or  otherwise  give  warning  to  the  plaintiff  that  the  car  was  approaching 
her?    Answer:   Yes. 

'M3)  Could  the  motorman  have  stopped  the  car  by  the  exercise  of  ordinary 
care,  under  all  the  circumstances,  after  it  became  apparent  that  the  plaintiff 
was  crossing  the  track  in  front  of  the  cart    Answer:   No. 

**  {4)  Could  the  plaintiff,  by  the  exercise  of  ordinary  care,  have  seen  the  car 
in  question  approaching  her  in  time  to  have  avoided  the  accident T  Answer: 
Yes, 

'M5)  Could  the  plaintiff  have  avoided  the  collision  by  the  exercise  of  ordi- 
nary care  on  her  part?    Answer:  Yes. 

"  (6)  Was  the  collision  an  unavoidable  accident  on  the  part  of  the  defend- 
ant T    Answer:   No." 

The  testimony  was  the  same  as  stated  in  the  previous  opinion, 
and  need  not  be  repeated  here.    The  court  entered  judgment  in 
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favor  of  defendant  upon  the  special  verdict,  disregarding  the  gen- 
eral verdict    Plaintiff  appeals. 

Thomas  Brown,  of  Salem  (Carson  de  Brown,  of  Salem,  on  the 
brief),  for  appellant. 

R.  A.  Leiter,  of  Portland  (Oeo.  0.  Bingham,  of  Salem,  and 
Franklin  T.  Oriffith,  of  Portland,  on  the  brief),  for  respondent. 

Opinion  by  MoBbide,  J. : 

Taken  as  a  whole,  the  findings  of  fact  in  the  special  verdict 
amount  to  this :  That  the  defendant  was  operating  its  car  at  an 
unlawful  rate  of  speed;  that  the  motorman  in  charge  failed  to 
ring  the  bell,  or  otherwise  give  warning  of  the  approach  of  the 
car,  but  that  he  could  not,  in  the  exercise  of  ordinary  care,  have 
stopped  the  car  after  it  became  apparent  that  plaintiff  was  about 
to  cross  the  track  in  front  of  it  These  findings  conclusivdy  settle 
the  fact  of  defendant's  negligence.  Conceding,  for  the  purposes  of 
this  case,  the  proposition  that  finding  'No.  4  was  upon  an  evi- 
dentiary fact,  findings  No.  5  and  No.  6  conclusively  establish  the 
fact  that  the  plaintiff,  by  the  exercise  of  ordinary  care  on  her  part, 
could  have  avoided  the  accident,  and  that  the  collision  was  not 
unavoidable  on  her  part  These  findings  are  conclusive  that  plain- 
tiff was  guilty  of  negligence,  contributing  to  her  injury;  and  it 
was  the  duty  of  the  court,  under  section  155,  L.  0.  L.,  to  give  judg- 
ment in  accordance  with  the  special  findings. 

We  cannot  agree  with  counsel  that  finding  I^o.  4  was  improper 
as  being  merely  a  finding  upon  an  evidentiary  matter.  In  para- 
graph 2  of  defendant's  second  defense  it  is  alleged  that, 

"  though  plaintiff  and  her  husband  saw  and  beard,  or  reasonably  should  haye 
aeen  and  beard,  said  car  approadiing  in  time  to  adjust  their  course  and  aToid 
a  collision,'' 

they  negligently  and  recklessly  drove  their  horse  and  buggy  upon 
the  track  directly  in  front  of  defendant's  approaching  car,  etc. 
This  was  denied  by  the  reply,  and  thus  a  direct  issue  was  raised 
as  to  whether  plaintiff,  in  the  exercise  of  ordinary  care,  might  have 
seen  the  car  in  time  to  have  avoided  the  collision. 

The  court,  in  its  discretion,  might  have  refused  to  submit  this 
interrogatory  to  the  jury,  and,  for  that  matter,  might  have  re- 
fused to  submit  any  interrogatory  requested ;  but,  under  the  circum- 
stances, we  do  not  think  its  submission  was  improper,  and  if  it 
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were  this  would  not  necessarily  be  reversible  error.  It  is  a  rule 
of  practice  that  improper  findings  in  a  special  verdict  do  not  defeat 
the  verdict,  but  should  be  disregarded.  Board  of  Commissioners, 
etc.,  V.  Bonebrake,  146  Ind.  311,  45  N.  E.  470;  Jones  v.  Cosier, 
139  Ind.  382,  38  N.  E.  812,  47  Am.  St.  Rep.  274;  Equitable  Ins. 
Co.  V.  Stout,  136  Ind.  444,  33  N.  E.  623. 

It  is  claimed  that  the  court  erred  in  submitting  interrogatory 
No.  5  to  the  jury  without  adding  to  it  the  words,  "  under  all  the 
circumstances,"  but  this  qualification  was  given  in  the  general 
charge  in  this  language : 

"  It  is  for  you  to  determine  whether  the  defendant  departed  from  the  rule 
of  ordinary  care  under  aU  the  circumstances,  and  und^r  the  instructions  I  have 
given  you ;  and  it  is  for  you  to  determine  whether,  under  aU  the  circumstances, 
the  plaintiff  departed  from  the  rule  of  ordinaiy  care  in  a  way  to  oontrihute  to 
her  injury." 

And  again: 

''  Ordinary  care  is  such  care  as  a  reasonably  prudent  person  would  exercise 
in  his  own  behalf  over  his  own  affairs  under  like  circumstances." 

The  duty  of  the  jury  to  consider  all  the  circumstances  is  referred 
to  in  other  parts  of  the  charge,  and  is  made  especially  prominent 
Now,  the  ultimate  fact  is  the  exercise  or  failure  to  exercise  ordi- 
nary care.  The  circumstances  of  the  accident  are  not  the  ultimate 
fact,  but  are  evidence  by  which  the  ultimate  fact  is  to  be  ascer- 
tained; and,  after  the  explicit  instruction  of  the  court  to  the  jury 
as  to  the  weight  and  attention  they  give  to  all  attendant  circum- 
stances, it  was  unnecessary  to  require  them  to  state,  in  answer  to 
an  interrogatory,  that  they  had  done  the  very  thing  that  the  court 
had  by  repeated  instructions  directed  them  to  do.  This  instruction, 
given  in  substantially  the  same  language,  is  approved  in  the  fol- 
lowing cases :  C.&N.  R.  Co.  v.  Durdeavy,  129  111.  132,  22  N.  E. 
16,  in  which  case  the  court  said:  "  The  question  substituted  by 
the  court  submitted  to  the  jury  a  material  and  controlling  fact,  and 
one  which  could  properly  be  made  the  subject  of  a  special  finding." 
See  also  Repvhlic  Iron  &  Steel  Co.  v.  Jones,  32  Ind.  App.  189, 
69  N.  E.  191 ;  Lahe  St.  Elevated  R.  R.  Co.  v.  Fitzgerald,  112  111. 
App.  312 ;  Chicago  City  Ey.  Co.  v.  Taylor,  170  HI.  49,  48  N.  E. 
831. 

Finding  no  error  in  the  record,  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 

Burnett,  J.,  took  no  part  herein. 
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Metropolitan  By.  Co.  v.  FonviUe. 
(Oklahoma — Supreme  Court.) 

Coujsioir  WITH  Vehiolb  at  Cbossing;  CoiiTRiBnTOBT  Nequgenck;  Last 
Clbab  Chancb.  —  In  an  action  to  reoover  for  personal  injuries  resulting 
from  a  ooUision  with  a  street  car  at  a  crossing,  an  instruction  to  the  effect 
that,  although  plaintiff  was  guilty  of  contributory  n^ligence  in  placing 
herself  in  a  position  of  danger,  defendant  was  liable  for  injuring  her  if  it 
failed  to  exercise  reasonable  care  to  avoid  injuring  her  after  it  discovered, 
or  by  the  exercise  of  reasonable  care  might  have  discovered,  that  an  acci- 
dent was  imminent,  is  error.  The  duty  of  the  defendant  to  avoid  the 
effects  of  her  contributory  negligence  did  not  b^in  until  her  danger  was 
actually  discovered. 

DorENDAirr  brings  error  from  judgment  for  plaintiff.    Reported  125  Pac  1125. 

Shartel,  Keaton  dc  WelU,  of  Oklahoma  City,  for  plaintiff  in 
error. 

Wm.  L.  McCann,  of  Oklahoma  City  for  defendant  in  error. 

Opinion  by  Bosses,  C.  J. : 

Plaintiff  was  struck  by  one  of  the  defendant's  street  cars  as 
she  wag  driving  a  team  and  hack  across  its  Broadway  track  at  Main 
and  Broadway,  in  Oklahoma  City.  At  the  first  trial  no  proof  was 
offered  by  the  plaintiff  as  to  the  speed  of  the  car.    Upon  the  last 

Jsmmt  (71e«r  Gluutea  Doetrime.  —  For  a  discussion  of  the  "last  clear 
chance"  doctrine^  see  the  notes  and  cases  cited  in  4  St.  Ry.  Rep.  685;  5  St. 
Ry.  Rep.  192;  6  St  Ry.  Rep.  33,  451,  514-527.  See  also  the  note  to  Mather  ▼. 
Metropolitan  St  Ry.  Co.,  p.  477. 

Is  Aotnal  IHseoTerj  of  Peril  KeeessArj  for  Applieatlon  of  **JsmMt 
Clitmr  Gluutoe'*  Doetrime.  —  In  Nellis  on  Street  Railways  (2d  Ed.),  §  462, 
it  is  said:  "It  has  been  held  in  some  jurisdictions  that  plaintiff  may  recover 
in  an  action  for  negligence  notwithstanding  his  negligence  directly  contributed 
to  his  hurt,  if  the  defendant  by  ordinary  care  could  have  prevented  the  acci- 
dent In  Arkansas,  Iowa.  Texas,  Massadiusetts  and  Ohio  it  is  not  sufficient 
that  the  employees  in  charge  of  a  street  car  might  by  the  exercise  of  reason- 
able care  have  become  aware  of  the  dangerous  position  of  the  party  injured  in 
time  to  avoid  striking  him,  but  actual  knowledge  is  essential  to  relieve  the 
person  injured  from  the  effects  of  his  previous  negligence." 


*  Portion  of  opinion  not  material  to  street  railway  law  omitted. 
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trial  the  testimony  of  at  least  one  witness,  who  was  one  of  two 
passengers  on  the  car  when  the  plaintiff  was  injured,  was  that  the 
car  was  running  fifteen  miles  an  hour.  After  the  case  was  reversed 
and  remanded  by  the  Supreme  Court  of  Oklahoma  Territory,  plain- 
tiff amended  her  complaint  and  alleged  that  the  car  which  caused 
the  injury  was  not  properly  equipped,  and  that  some  of  the  ma- 
chinery at  the  power  house  of  the  defendant  was  not  in  repair. 
There  are  other  minor  differences  in  the  issues  and  evidence  at  the 
two  trials,  and,  considering  these  differences,  it  is  proper  to  remand 
this  case  for  a  new  trial,  rather  than  dismiss  it.  This  opinion, 
however,  is  not  to  be  construed  as  passing  on  the  value  of  the  evi- 
dence at  the  last  trial,  but  only  that  it  is  substantially  different 
from  the  evidence  on  the  former  trial. 

In  view  of  the  fact  that  the  case  may  be  tried  again,  it  is  proper 
to  notice  the  assignment  that  the  court  erred  in  giving  the  follow- 
ing instruction : 

"  The  duty  of  the  plaintiff  to  use  ordinary  and  reasonable  care  in  crossing  a 
street  railroad  trade  is  the  same  in  degree  and  kind  as  the  duty  of  the  defend- 
ant to  use  ordinary  and  reasonable  care  in  the  operation  of  its  cars ;  and  eren 
though  the  defendant  failed  to  use  sueh  care>  and  the  accident  would  not  have 
happened  had  such  care  been  used  by  it^  still  the  plaintiff  cannot  reooTer  if 
ahe  herself  failed  to  use  ordinary  and  reasonable  care,  and  but  for  her  failure 
the  accident  would  not  have  happened,  unless  it  further  appears  from  the 
evidence  that,  notwithstanding  such  negligence  on  the  part  of  the  plaintiff,  the 
accident  would  not  have  occurred,  had  the  defendant  exercised  reasonable  care 
to  avoid  the  injury  after  it  discovered,  or  hy  the  everoiae  of  reaaonahle  oare 
might  have  discovered,  that  an  accident  was  imminent." 

This  instruction  made  the  defendant  liable  for  failure  to  exer- 
cise reasonable  care  to  avoid  the  injury,  though  plaintiff  was  guilty 
of  contributory  negligence  in  placing  herself  in  a  position  of 
danger,  whether  she  was  discovered  or  not,  if  by  the  exercise  of 
reasonable  care  she  might  have  been  discovered.  This  was  error. 
The  exact  point  was  decided  in  the  case  of  Oklahoma  City  Ry.  Co. 
V.  Barkett,  118  Pac  860,  not  yet  officially  reported.  It  was  there 
held  that  the  giving  of  an  instruction  identical  with  the  one  set 
forth  above  was  error.  In  other  words,  it  was  held  that  the  doc- 
trine of  "  last  clear  chance  *'  did  not  intervene  to  protect  a  plaintiff 
from  the  consequences  of  his  contributory  negligence,  unless  he 
was  actually  discovered.  This  case  was  followed  in  Oklahoma 
City  Ry.  Co.  v.  Diab,  118  Pac.  351.  The  cases  of  A.,  T.  dc  8.  F. 
B.  Co.  V.  Baker,  21  OkL  51,  95  Pac.  433,  16  L.  R.  A.  (N.  S.) 
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825,  and  Clark  v.  8i.  L.  &  8.  F.  R.  Co.,  24  Okl.  764, 108  Pac  361, 
while  not  so  entirely  in  point,  as  to  the  form  of  the  instruction,  sup- 
ported the  mle  laid  down  in  the  Barkett  Case,  and  it  is  supported 
by  numerous  cases  from  other  States^  It  seems  clear  that  this 
view  is  proper.  If  the  failure  to  keep  a  lookout  has  any  bearing 
in  a  case  of  this  kind,  it  is  part  of  the  negligence  of  the  defendant 
in  the  first  instance,  and  the  plaintiff,  because  of  the  contributory 
n^ligence,  is  prevented  from  recovering  on  account  of  it  But  if 
the  defendant  discovers  the  perilous  condition  it  becomes  charged 
with  a  different  and  active  duty  —  that  of  avoiding  the  effect  of 
the  contributory  negligence. 

It  is  not  necessary  to  consider  the  other  questions  assigned  as 
error,  for  the  reason  that  they  are  not  likely  to  arise  on  another 
trial. 

The  case  should  be  reversed  and  remanded  for  a  new  triaL 

Feb  Cubiam.    Adopted  in  whole. 


^Oilcher  v.  Seattle  Electric  Co. 
(Washington  —  Supreme  Court) 

PtosoN  AnEMPmro  to  Boabd  Cab  TmtowN  to  Gbouivd  ani>  Run  Ovib  bt  Oab 
ON  Pabatjji,  Track;  Evdencb;  NsauGENcs;  Question  vob  Jubt; 
iNSTBUcmoNS;  Last  Clbab  Chance.  —  Plaintiff,  in  an  action  to  reooyer 
for  personal  injuries,  alleged  that  while  boarding  a  car  it  was  suddenlj 
started,  throwing  him  to  the  pavement,  where  he  was  run  over  l^  a  car 

Starttns  of  Oar  Wlille  Passenser  Is  Getting  On.  —  In  Nellis  on  Street 
Bailways  (2d  Ed.),  §  301,  it  is  said:  '' It  is  the  duty  of  the  persons  in  charge 
of  a  street  car  to  see  that  the  car  does  not  start  while  a  passenger  is  getting 
on.  It  is  their  duty  to  know  that  a  passenger  is  safely  on  the  car  before  it  is 
started,  and  a  person  in  attempting  to  board  a  car  has  tie  legal  right  to 
expect  and  demand  that  the  car  will  not  be  started  whUe  he  is  in  the  act  of 
getting  on.  It  is  not  the  absolute  duty  of  a  street  railway  company  to  keep 
its  cars  stationary  after  the  passenger  has  mounted  the  car  and  before  he 
reaches  a  place  of  safety  therein,  unless  there  is  something  to  indicate  that  it 
would  be  dangerous  to  move  until  he  reaches  such  safety.  But  the  car  must 
not  be  started  with  an  unusual  or  dangerous  jerk.  It  is,  however,  the  duty  of 
a  conductor,  before  giving  the  signal  to  the  employee  controlling  the  power  to 
start  the  car,  after  it  has  stopped  to  take  on  passengers,  to  look  around  and 
see  that  all  passengers  to  take  passage  at  that  place  are  safely  on  board;  and 
failure  to  do  so  is  not  excused  by  the  fact  that  he  does  not  see  an  intending 
passenger." 
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on  a  parallel  track  and  received  the  injuries  for  which  he  seeks  to  recover. 
Evidence  examined  and  held,  that  Aether  the  first  accident  occurred  was 
a  question  for  the  jury. 

That,  it  heing  uncertain  whether  the  first  accident  occurred  and  how 
the  plaintiff  oame  to  be  upon  the  parallel  track,  it  was  error  for  the  court 
to  refuse  to  instruct  the  jury  that  if  they  found  the  first  accident  did  not 
occur  they  must  find  for  the  defendant. 

That  the  doctrine  of  last  clear  chance  did  not  apply. 

BKfVNDANT  appeals  from  a  judgment  for  plaintiff.    Beported  124  Pac  218. 

James  B.  Howe  and  A.  J.  FdUenor,  both  of  Seattle,  for  appellant. 
Bobt  W.  Jennings,  of  Seattle,  for  respondent 

Opinion  by  Crow,  J. : 

This  action  was  commenced  by  Henry  Gilcher  against  the  Se-f 
attle  Electric  Company,  a  corporation,  to  recover  damages  for 
personal  injuries.  From  a  verdict  and  judgment  in  plaintifiTs 
favor,  the  defendant  has  appealed. 

Appellant  owns  and  operates  a  double-track  cable  street  railway 
in  the  city  of  Seattle  for  a  distance  of  thirty  blocks  or  more  on 
Yesler  Way  from  Pioneer  square  on  the  west  to  Lake  Washington 
on  the  east.  West-bound  cars  are  operated  on  the  northerly  track, 
and  east-bound  cars  on  the  southerly.  Bespondent,  in  substance, 
alleged  that  on  October  1,  1910,  he  signaled  a  west-bound  car  near 
Twenty-seventh  street,  indicating  his  intention  to  become  a  pas- 
senger; that  the  gripman  stopped  a  short  distance  west  of  the 
street  intersection;  that  respondent  attempted  to  board  the  car; 
that  while  he  was  doing  so  the  gripman  negligently,  suddenly,  and 
without  warning  started  the  car;  that  respondciit  was  thereby 
thrown  with  great  force  to  the  street  pavement  over  and  across  the 
southerly  track ;  that  he  sustained  severe  injuries  about  his  head, 
which  immediately  rendered  him  unconscious  and  placed  him  in 
a  position  of  imminent  danger ;  that  appellant's  servants  in  charge 
of  the  west-bound  car  made  no  effort  to  ascertain  what  had  become 
of  respondent,  but  left  him  in  his  dangerous  position ;  that  while  he 
was  thus  lying  across  the  southerly  track  in  an  unconscious  con- 
dition one  of  appellant's  east-bound  cars  passed  over  him,  causing 
the  injuries  of  which  he  complains;  that  his  position  of  danger 
ought  to  have  been  known  to  or  discovered  by  appellant,  had  it 
observed  due  care  in  the  equipment  and  operation  of  its  west-bound 
car ;  that  appellant  was  negligent  in  failing  to  see  that  a  careful 
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watch  or  lookout  was  maintained  by  its  gripman  in  charge  of  the 
west-botind  car,  and  in  failing  to  see  that  the  car  was  equipped 
with  an  unobstructed  headlight,  or  with  a  suitable  fender.  Appel- 
lant pleaded  the  defense  of  contributory  negligence,  affirmatively 
alleging  that,  on  the  night  of  October  1, 1910,  while  it  was  raining, 
and  at  a  very  dark  place  between  Twenty-sixth  and  Twenty-seventh 
avenues  on  Yesler  Way  respondent,  without  warning  to  appellant, 
either  fell  or  lay  down  upon  or  near  the  track  over  which  appel- 
lant's west-bound  cars  were  operated,  and  that  respondent  was  then 
intoxicated.  The  answer  also  denied  all  allegations  of  negligence 
pleaded  in  the  complaint 

The  undisputed  evidence  shows  that  respondent,  a  man  about 
66  years  of  age,  had  resided  in  Alaska  for  many  years ;  that  he 
was  in  Seattle  on  a  brief  visit ;  that  about  9  or  10  o'clock  on  the 
evening  of  October  1,  1910,  in  response  to  a  telephone  message, 
he  went  to  a  dwelling  house  near  Twenty-seventh  avenue  on  the 
south  side  of  Yesler  Way,  to  call  upon  a  woman  whom  he  had 
known  for  many  years ;  that  another  woman  was  at  the  house ;  that 
during  the  day  respondent  had  taken  several  drinks  of  whisky 
and  port  wine;  that  he  took  two  more  such  drinks  while  at  the 
house ;  that  later  in  the  evening  one  of  the  women  telephoned  into 
the  city  for  a  lunch,  consisting  of  oysters,  crackers,  and  several 
bottles  of  beer,  which  was  delivered  by  a  messenger  boy ;  that  the 
messenger  boy  left  the  house  first ;  that  respondent  left  about  twenty 
or  thirty  minutes  later;  that  about  1:20  a.  m.  a  west-bound  cable 
car,  operated  on  the  southerly  track,  ran  over  respondent,  cutting 
off  his  left  foot  and  the  toes  of  his  right ;  that  he  was  then  lying 
south  of  the  southerly  trade,  with  his  feet  across  the  rail;  that 
neither  the  gripman  nor  any  other  person  saw  him  until  the  car 
was  within  five  or  six  feet  of  him ;  that  the  length  of  the  car  was 
from  thirty-five  to  forty  feet;  and  that  it  could  not  be  stopped 
within  less  than  half  its  length.  On  other  points  the  evidence  was 
conflicting. 

It  will  be  noted  that  respondent  claims  (1)  that,  when  attempt- 
ing to  board  the  west-bound  car,  he  was,  by  reason  of  appellant's 
negligence,  thrown  upon  the  pavement  and  across  the  southerly 
track,  where  he  was  left  in  an  unconscious  condition ;  (2)  that, 
while  he  was  still  there,  an  east-bound  car  ran  over  his  feet  and 
injured  him.  In  the  briefs  these  two  allied  accidents  are  called 
the  first  and  second  accidents,  and  we  will  thus  mention  them. 

On  the  trial  appellant  vigorously  contended  that  the  first  acci- 
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dent  never  happened.  Its  evidence  strongly  indicated  that  respond- 
ent did  not  leave  the  dwelling  house  until  after  the  last  west-bound 
car  had  gone  into  the  city.  The  gripmen,  conductors  and  others 
on  the  last  two  cars,  and  the  messenger  boy  who  rode  in  on  the  last 
car,  testified  that  the  first  accident  did  not  occur ;  while  respondent 
as  positively  testified  that  it  did.  The  evidence  on  this  question, 
although  conflicting,  seems  to  preponderate  in  appellant's  favor, 
yet  the  issue  involved  was  for  the  jury. 

It  is  conceded  that,  at  the  instant  the  east-bound  car  ran  over 
respondent's  feet,  he  was  lying  just  south  of  the  track,  with  his 
feet  across  the  south  rail.  If  he  had  in  fact  been  thrown  and  left 
there  in  an  unconscious  and  helpless  condition  by  reason  of  appel- 
lant's previous  negligence  involved  in  the  «dleged  first  accident,  it 
would  necessarily  follow  that  appellant  would  be  liable  for  the 
damages  sustained  from  both  the  first  and  the  second  accident. 
On  the  other  hand,  if  the  first  accident  did  not  occur,  then  appel- 
lant was  in  no  way  responsible  for  respondent's  perilous  position 
at  the  instant  of  the  second  accident;  and  any  liability  upon  its 
part  would  have  to  be  predicated  upon  some  act  of  negligence  not 
involved  in  the  alleged  first  accident.  Appellant,  in  substance, 
requested  the  trial  court  to  instruct  the  jury  that,  if  they  found  the 
first  accident  did  not  occur,  they  must  find  for  appellant.  This 
instruction  was  refused,  and  upon  its  refusal  appellant  assigns 
error.  Although  the  issue  of  the  first  accident  was  for  the  jury, 
we  cannot  from  the  general  verdict  conclude  whether  they  did,  or 
did  not,  find  that  it  had  occurred.  It  may  have  been  that  their 
verdict  was  based  on  the  second  accident  only.  The  trial  judge, 
when  passing  upon  the  motion  for  a  new  trial,  gave  expression  to 
his  views  in  the  following  language : 

''  The  only  trouble  in  this  case  is  this :  There  is  not  a  human  being  on  earth 
apparently  that  knows  how  that  man  got  on  that  track.  That  is  the  only 
trouble  there  is  in  it.  There  is  no  question  in  the  world  that  he  had  drunk 
a  little  liquor  in  this  house  on  this  night  that  he  was  hurt,  and  that  he  went 
out  of  that  house  and  got  on  some  kind  of  a  car  line;  and  the  only  evidence 
that  really  is  positive  on  earth  is  that  he  was  found  bleeding  and  mangled  and 
hurt  and  injured,  and  terribly  injured.  ♦  ♦  ♦  i  became  fully  convinced 
on  this  trial  the  man  didn't  attempt  to  come  on  what  we  call  the  inbound 
train.  •  •  ♦  I  became  convinced  of  that  as  a  physical  fact.  Now,  how  he 
got  on  the  other  car  line,  you  know,  the  outbound  car  line,  whether  it  was 
because  he  was  drimk,  I  couldn't  tell.  If  I  had  been  a  juryman  I  couldn't 
have  told.  *  *  *  This  court  doesn't  believe  that  the  plaintiff  in  this  case 
ever  attempted  to  come  into  town  on  that  inboimd  car.  I  mean  that  he  ever 
got  on  board  of  it.    *     *    *    I  cannot  figure  it  out  by  the  physical  facts." 
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Were  we  to  assume,  what  may  have  been  the  fact,  that  the  first 
accident  did  not  occur,  and  that  the  jury  would  have  so  found,  then, 
in  passing  upon  the  propriety  of  the  instruction  requested  and 
refused,  it  would  become  necessary  for  us  to  inquire  whether  the 
second  accident  alone  would  sustain  a  recovery  under  the  evidence. 
There  was  evidence  which,  although  disputed,  was  sufficient  to 
sustain  a  finding  that  respondent  was  badly  intoxicated  at  the  time 
of  his  injury.  He  was  lying  on  the  street  on  a  rainy  night  midway 
between  two  cross  streets,  with  his  body  angling  to  the  south  and 
west,  and  vdth  his  feet  upon  the  track.  He  was  not  seen  by  the 
gripman  in  time  to  stop  the  car.  "No  other  person  had  previously 
seen  him  on  or  near  the  track.  If  the  first  accident  did  not  occur, 
no  one  has  told  how  he  came  to  be  there,  or  how  long  he  had  been 
there.  With  the  first  accident  eliminated,  appellant  was  neither 
directly  nor  indirectly  responsible  for  his  position,  and  would  not 
be  liable,  unless  it  was  guilty  of  some  negligent  or  wrongful  act 
after  it  actually  discovered  him^  or  which  prevented  his  timely 
discovery. 

It  is  contended  that  the  headlight  on  the  west-bound  car  was 
obscured  by  a  sign  which  had  fallen  over  it.  We  think  the  evi- 
dence iihowB  that  it  was  not  thus  obscured  prior  to  the  accident,  but 
that  the  car,  in  passing  over  respondent's  legs,  sustained  a  severe 
jolt,  which  caused  a  signboard  to  be  shaken  from  its  position  and, 
to  some  extent,  obscure  the  headlight  Assuming,  however,  that 
the  headlight  was  thus  obscured  before  the  accident,  and  that  the 
gripman  could  not  see  as  far  as  lie  would,  had  it  been  in  proper 
condition,  yet  there  is  no  evidence  showing  how  long  respondent's 
feet  had  been  upon  the  track.  For  all  that  appears,  lie  may  have 
beai  lying  upon  the  street,  and  may  have  rolled  or  moved  upon  the 
track  just  before  the  car  passed.  Or  he  may  have  fallen  upon  the 
track  just  about  that  time.  There  is  an  utter  absence  of  evidence 
sufficient  to  sustain  a  finding  that  his  feet  were  upon  the  track  at 
any  time  prior  to  the  instant  he  was  first  seen  by  the  gripman  and 
a  passenger,  who  stood  on  the  front  end  of  the  car.  It  is  undis- 
puted that  he  was  tBen  only  six  feet  ahead  of  the  car.  There  is 
no  contention  that  the  car  was  operated  at  an  excessive  or  dan- 
gerous rate  of  speed ;  nor  was  there  any  evidence  that  the  fender 
was  not  a  suitable  one,  as  alleged  in  the  complaint.  With  the  first 
accident  eliminated,  the  only  negligence  which  respondent  urges  is 
that  the  headlight  was  obscured.  His  contention  is  that,  had  it 
been  in  proper  condition,  the  gripman's  view  wotdd  have  extended 
YoL.  8—14 


Digitized  by 


Googk 


210  Street  Bailway  Kbpobts.  [Vol.  8 

further  along  the  tracL ;  that  he  could  then  have  seen  respondent  a 
distance  of  forty  or  fifty  feet ;  and  that  he  could  have  stopped  the 
car  in  time  to  have  avoided  the  accident  The  difficulty  with  this 
contention  is  that  it  assumes  respondent  had  been  upon  the  track 
a  sufficient  length  of  time  to  have  been  seen  before  the  car  came 
too  close  to  be  stopped.  Such  a  finding  by  the  jury  would  have 
been  the  result  of  surmise  and  speculation  as  to  when  appellant  lay 
down,  rolled  upon,  or  fell  upon  the  track. 

Respondent  urges  the  last-chance  doctrine  to  fix  appellant's  lia- 
bility. But  that  doctrine  has  no  application  to  the  evidence  before 
us,  as  it  does  not  appear  that  the  gripman  did  see,  or,  in  the  exer- 
cise of  due  care,  could  have  seen,  respondent  in  time  to  stop  the 
car.  On  all  the  evidence  we  conclude  that,  with  the  first  accident 
eliminated,  the  circumstances  of  the  second  accident  do  not  show 
any  negligence  for  which  the  appellant  would  have  been  liable. 
The  instruction  requested  should  therefore  have  been  given,  and 
its  refusal  constituted  reversible  error.  Other  assignments  need 
not  be  discussed,  as  they  will  not  be  material  upon  a  retriaL 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

DuKBAB,  C.  J.,  and  Gose,  Pabkeb  and  Chadwick,  J  J.,  concur. 


Lacey  v.  Minneapolis  8t  By.  Co. 
(MinneBota — Supreme  Court.) 

Passkngbe  Stsuok  by  Obstbuction  Near  Track;  Nbgugbncb;  Ck>NTBiBUTDBT 
KcGUGEMOB;  Question  pob  Juby;  Instbuctions.  —  Plaintiff,  while  a 
passenger  on  a  street  car,  became  nauseated,  put  his  head  out  of  an  open 
window  of  the  car,  and  was  struck  by  an  upright  plank  used  as  sheathing 
in  a  sewer  being  constructed.    It  is  held: 

Oontrtbiitorj  NesUs^Aoe  of  PAsaeacer  Projeotiiis  Part  of  His 
Body  Beyond  Side  of  Oar.  —  In  Nellis  on  Street  Railways  (2d  Ed.),  §  356, 
it  is  said:  ''A  passenger  sitting  beside  an  open  window,  riding  with  his  arm 
resting  on  the  sill  not  more  than  three  inches  outside  the  car,  is  not  necessarily 
negligent  so  as  to  preclude  recovery  for  an  injury  to  his  arm  caused  by  another 
car  passing  on  a  switch.  And  where  a  passenger  projected  his  head  beyond 
the  side  of  the  car  to  expectorate,  whereby  he  came  in  contact  with  a  pole 
which  the  company  had  placed  very  near  the  track,  it  was  held  that  he  was 
not,  as  a  matter  of  law,  so  lacking  in  care  and  caution  that  he  was  precluded 
from  recovering  damages  for  the  injuries  sustained.    But  under  certain  con- 
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It  did  not  condusiyely  appear  from  the  evidence  that  defendant  was 
free  from  negligence  in  not  warning  passengers  of  the  obstructions  in  close 
proximity  to  the  tracks,  or  in  not  screening  or  placing  barriers  on  the 
windows  of  the  car. 

Plaintiff  was  not  guilly  of  oontributoiy  negligence  as  a  matter  of  law. 

Certain  instructions  to  the  jury  were  not  applicable  to  the  facts,  anci 
were  calculated  to  confuse  and  mislead  the  jury,  in  the  absence  of  other 
instructions  clearly  and  correctly  stating  the  question  to  be  determined 
by  the  jury  and  the  law  applicable. 

(Syllabus  by  the  Court.) 

FlAnmFF  appeals  from  an  order  denying  a  new  triaL    Reported  136  N.  W. 

878. 

E.  W.  Campbell,  of  Litcbfield^  fmd  Latham,  Pidgeon  &  Larson, 
of  Minneapolis,  for  appdlant 

John  F.  Dahh  W.  0.  Stout  and  D.  B.  Frost,  all  of  Minneapolis, 
for  respondent. 

Opinion  by  Bunn,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  while  a  passenger  on  one  of  defendant's  street 
railway  cars  on  Lake  street  in  Minneapolis.  The  issues  were  sub- 
mitted to  the  jury,  and  a  verdict  returned  in  favor  of  defendant 
Plaintiff  appealed  from  an  order  denying  his  motion  for  a  new 
trial.  Plaintiff's  main  contention  here  is  that  the  trial  court  com- 
mitted prejudicial  error  in  its  instructions  to  the  jury.  Defendant 
contends  that  it  was  entitled  to  a  directed  verdict,  or,  if  not,  that 
there  was  no  error  in  the  instructions  complained  of. 

There  is  little  dispute  as  to  the  facts,  which  are  briefly  as  follows : 
Plaintiff,  with  his  fifteen-year  old  daughter,  late  in  the  afternoon 
of  August  26,  1910,  visited  "  Wonderland,''  an  amusement  park 
on  Lake  street     They  rode  on  the  "  merry-go-round,"  and  about 

ditions  of  speed  and  surroundings  it  may  be  negligent,  as  a  matter  of  law,  for 
a  passenger  to  permit  his  arm,  or  any  portion  of  his  body,  to  protrude  beyond 
the  outside  line  of  the  car,  and  the  same  rule  be  applicable  as  in  the  case  of 
passengers  on  steam  roads.  So,  if  a  passenger  unnecessarily  and  voluntarily 
leave  his  seat  and  thus  expose  himself  to  danger  and  come  in  contact  with 
some  object  in  dose  proximity  to  the  track,  he  cannot  recover  for  the  injury 
thus  occasioned.  And  where  a  passenger  riding  on  the  rear  platform  pro> 
Jected  his  head  beyond  the  side  of  the  car  and  came  in  contact  with  a  trolley 
pole  about  seventeen  inches  from  the  side  of  the  car,  it  was  held  that  he  wsa 
goilly  of  contributory  negligence  as  a  matter  of  law.** 
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8  o'clock  took  the  street  car  to  return  to  Minneapolis.  Plaintiff 
felt  nauseated  as  a  result  of  the  rides  in  the  park,  and  with  his 
daughter  got  off  the  car.  They  resumed  their  journey  on  another 
car  in  about  half  an  hour,  taking  a  seat  on  the  left  side  of  the  car; 
plaintiff  sitting  next  to  an  open  window,  which  had  no  screen.  The 
feeling  of  nausea  again  seizing  him,  he  thrust  his  head  out  of  the 
open  window,  and  it  came  in  contact  with  the  edge  of  an  upright 
plank,  causing  the  injuries  complained  of.  The  plank  was  one 
used  as  sheathing  in  the  excavation  of  lateral  sewers  leading  from 
the  main  sewer,  which  was  under  the  tracks.  These  lateral  sewers 
were  being  put  in  at  the  time  by  the  city.  The  evidence  of  defend- 
ant's witnesses  tended  strongly  to  show  that  the  planks  next  to  the 
tracks  were  from  twelve  to  fourteen  inches  distant  from  the  side  of 
the  car,  while  plaintiff's  witnesses  testified  that  he  did  not  extend 
his  head  farther  than  six  inches  out  of  the  window,  and  that  the 
sheathing  was  about  that  distance  from  (he  car  as  it  passed.  It 
was  admitted  that  Lake  street  had  been  torn  up  by  these  excavations 
for  some  months  prior  to  the  accident,  and  that  the  sheathing 
nearest  the  tracks  had  been  in  the  same  condition.  Plaintiff  was  a 
visitor  in  Minneapolis  and  had  no  knowledge  of  the  existence  of 
the  obstructions.  It  was  dark  at  the  time  of  the  accident,  and, 
while  plaintiff  had  ridden  to  the  park  in  the  street  car  in  the  after- 
noon, there  was  no  evidence  that  he  noticed  the  conditions,  and 
there  is  no  reason  for  saying  that  he  ought  to  have  done  so.  We 
cannot  agree  to  defendant's  contention  that  a  verdict  should  have 
been  directed  in  its  favor  on  this  evidence.  In  view  of  the  high 
degree  of  care  which  the  law  imposed  on  defendant  as  a  carrier  of 
passengers,  and  its  knowledge  that  these  planks  were  in  the  street 
in  close  proximity  to  the  sides  of  passing  cars,  it  is  clear,  in  our 
opinion,  that  it  was  a  question  for  the  jury  whether  defendant 
ought  not  to  have  taken  means  to  guard  its  passengers  from  injury, 
eitiber  by  posting  notices  warning  of  the  danger,  or  by  screening  or 
placing  barriers  across  the  windows  of  the  car. 

We  do  not  sustain  defendant's  contention  that  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law.  It  was  an 
emergency  that  confronted  him,  and  he  had  to  act  quickly.  It 
was  perfectly  natural  to  do  as  he  did.  Tke  window  was  open,  and 
not  barred  or  screened.  Plaintiff  had  no  knowledge  of  the  presence 
of  obstructions  close  to  the  track,  and  it  was  dark.  It  is  not  a  case 
where  a  passenger  deliberately  extends  part  of  his  body  beyond  the 
side  of  the  car  out  of  motives  of  curiosity  or  pleasure,  or  -a  case 
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where  he  moves  or  avoids  a  barrier  or  screen  in  order  to  relieve  his 
nausea.  The  eases  relied  on  by  defendant  are  largely  based  upon 
such  facts.  The  question  is  whether  plaintiff  acted  as  a  man  of 
ordinary  prudence  would  have  done  under  like  circumstances,  and, 
viewing  this  question  from  a  common-sense  standpoint,  we  hold  that 
plaintiff  was  not  negligent  as  a  matter  of  law.  It  follows  that 
defendant  was  not  entitled  to  a  directed  verdict 

It  remains  to  consider  whether  the  questions  were  submitted  to 
the  jury  under  instructions  justly  subject  to  the  criticism  that  they 
were  liable  to  mislead.  The  instructions  complained  of  were  as 
follows : 

''  Now,  as  a  general  rule  of  law,  a  carrier  of  passengers  for  hire  is  not  liable 
to  the  passenger  when  the  passenger  protrudes  his  head  or  an^  part  of  his  body 
outside  of  the  lines  of  the  car.  As  a  general  rule  of  law  that  is  true.  It  is 
the  passenger's  dutj  to  keep  within  the  lines  of  the  car,  and  a  common  carrier 
would  not  be  responsible  under  ordinary  conditions  because  a  passenger  pro- 
truded his  body  or  any  part  of  it  outside  of  the  lines  of  the  car.  But  under 
some  special  circumstances  and  conditions  that  rule  might  change.  For  in- 
stance, if  a  passenger  laid  his  hand  on  an  open  window  sill,  and  his  fingers  or 
his  hands  should  happ^i  to  protrude  in  the  natural  way  a  little,  or  his  elbow, 
or  if  he  leans  out  in  any  way  in  a  natural  way,  and  the  defendant  happened 
to  be  negligent  in  having  something  in  close  proximity  to  that  car,  and  an 
injury  should  occur,  under  circumstances  of  that  kind  the  defendant  might  be 
liable.'* 

The  above  instructions  were  assigned  as  error  in  the  notice  of 
motion  for  a  new  trial,  and  also  on  this  appeal.  In  stating  that  as 
a  general  rule  of  law  a  carrier  is  not  liable  when  a  passenger  pro- 
trudes his  head  or  any  part  of  his  body  outside  of  the  lines  of  the 
car,  the  trial  court  probably  gave  correctly  the  general  rule,  if  it  is 
possible  to  formulate  a  general  rule  on  the  subject.  In  attempting 
to  state  an  example  of  circumstances  that  might  change  the  rule, 
the  court  apparently  had  in  mind  the  facts  in  DaJilberg  r.  Minne- 
apolis Street  By.  Co.,  32  Minn.  404,  21  N.  W.  545,  50  Am.  Rep. 
585.  There  is  no  serious  fault  with  either  proposition  involved  in 
the  instructions  assigned  as  error,  save  and  except  that  neither  was 
applicable  to  the  facts  in  the  case  that  was  on  trial.  An  instruc- 
tion that  plainly  and  simply  told  the  jury  that,  if  plaintiff  failed 
to  exercise  the  care  that  a  man  of  ordinary  prudence  would  have 
exercised  under  similar  circumstances,  he  was  guilty  of  contribu- 
tory n^ligence  and  could  not  recover,  with  a  simple  statement  of 
the  converse  of  this  proposition,  would  have  presented  the  issue  to 
the  jury  in  a  way  that  could  not  confuse  or  mislead.     Such  an 
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instruction  is  much  preferable  to  the  statement  of  abstract  rules  of 
law,  and  examples  that  are  not  drawn  from  the  facts.  However^ 
it  was  not  prejudicial  error  to  give  the  instructions,  unless,  con- 
sidering the  charge  as  a  whole  on  the  subject  of  contributory  negli- 
gence, it  appears  probable  that  the  jury  received  an  erroneous  idea, 
or  were  misled  or  confused.  This  must  depend  on  the  further 
instructions  on  the  subject.  Unless  they  served  to  clear  up  the 
impressions  which  the  instructions  above  quoted  would,  unex- 
plained, give  t(f  the  jury,  it  is  apparent  that  it  must  be  held  that  it 
was  reversible  error  to  give  abstract  rules  and  illustrations  that 
could  only  serve  to  convey  a  wrong  understanding  of  the  question 
to  be  decided.  If,  however,  it  was  made  clear  to  the  jury  what 
the  real  issue  was,  there  was  no  reversible  error  in  the  instructions 
complained  of,  though  not  applicable  to  the  particular  facts  in  the 
case  on  trial. 

Immediately  after  giving  the  instructions  assigned  as  error,  the 
trial  court  gave  the  following  instructions : 

*'  In  this  case,  if  the  plaintiff  because  of  any  sudden  sickness  protruded  his 
head,  and  in  doing  so  he  used  ordinary  care,  such  care  as  a  prudent  and  care* 
ful  person  in  the  exercise  of  ordinary  care  would  use  under  the  same  con- 
ditions, and  he  did  not  protrude  his  head  too  far,  then  as  a  question  of  fact  it 
would  be  for  you  to  determine  whether  or  not  he  was  negligent.  If  you  find 
from  the  evidence  in  this  case  that  he  did  not  use  the  degree  of  care  that  is 
required  of  him,  taking  into  consideration  the  circumstances  and  conditions  that 
surrounded  him,  and  he  protruded  his  head  further  than  he  ought  to,  then  he 
was  guilty  of  contributory  negligence,  and  he  cannot  recover.  If  he  did  not 
protrude  his  head  only  to  such  extent  as  a  person  using  ordinary  care  and 
caution  would  have  done  under  the  same  circumstances,  then  you  have  a  right 
to  take  into  consideration,  from  all  the  evidence,  whether  or  not  he  is  entitled 
to  recover." 

We  are  constrained  to  hold  that  these  instructions  did  not  clearly 
or  correctly  tell  the  jury  what  the  real  issue  was,  or  remove  the  con- 
fusion and  misapprehension  probably  caused  by  the  prior  instruc- 
tions. The  jury  is  told  that  if  plaintiff  used  ordinary  care,  such 
care  as  a  prudent  and  careful  person  would  use  under  the  same 
conditions,  and  did  not  protrude  his  head  too  far,  then  as  a  question 
of  fact  "  it  would  be  for  you  to  determine  whether  or  not  he  was 
negligent"  This  instruction  was  incurrect  and  liable  to  mislead. 
It  required  of  plaintiff  the  care  that  a  prudent  and  careful  person 
would  use,  it  required  that  the  jury  find  that  he  did  not  protrude 
his  head  too  far,  and  told  the  jury  that  if  they  so  found  it  was  for 
them  to  determine  whether  or  not  he  was  negligent,  not  that  he 
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would  not  be  negligent  if  lie  acted  as  a  prudent  and  careful  man 
would  have  acted,  and  did  not  protrude  his  head  too  far. 

The  conclusion  that  the  charge  as  a  whole  was  calculated  to  con- 
fuse and  mislead  the  jury,  instead  of  making  plain  the  questions 
for  decision,  is  strengthened  by  the  evidence  that  there  was  con- 
fusion in  the  minds  of  the  jurymen,  as  witnessed  by  the  request  for 
further  instructions  made  after  the  jury  had  deliberated: 

**  The  jury  would  like  to  have  the  court  explain  again  under  what  circum- 
stances a  man  may  extend  his  body  outside  the  lines  of  the  car,  and  what  pre- 
caution, if  any,  he  must  take  to  avoid  contributory  negligence  in  case  of 
accident" 

In  response  to  this  request  for  further  enlightenment,  the  court 
merely  caused  the  instructions  already  given  and  quoted  herein  to 
be  reread. 

We  have  reached  the  conclusion  that,  considering  that  the  evi- 
dence would  have  justified  a  verdict  for  plaintiff,  it  is  probable  that 
the  instructions  assigned  as  error,  considered  with  the  other  instruc- 
tions, confused  and  mislead  the  jury  to  plaintiff's  prejudice,  and 
that  there  ought  to  be  a  new  trial. 

Order  reversed,  and  new  trial  granted. 


Moeller  v.  United  Rys.  Co. 

(Missouri  —  Supreme  Court.) 

Ikjubt  to  Bot  Auohtino  FBoic  Moving  Cab;  Evtoence;  Nbglioenok;  Rail- 
ings;  MOTOBHAN;    CONDUCTOB;    CONTBIBUTOBT   NbGUOENCE.  —  A   COUUtiy 

boy  twelve  years  of  age,  in  attempting  to  alight  from  one  of  defendant's 
cars  which  was  moving  a  little  faster  than  a  man  ordinarily  walks,  fell 
and  was  injured.  He  was  the  only  passenger,  and  had  told  the  con- 
ductor that  he  wanted  to  get  off  at  a  certain  place,  but  the  conductor 
became  interested  in  a  newspaper  and  failed  to  signal  the  motorman  to 
stop  the  car.  In  an  action  to  recover  damages  it  was  alleged  that  the 
defendant  was  negligent  in  failing  to  have  a  guard  on  the  side  of  the 
platform,  in  increasing  the  speed  of  the  car  while  the  plaintiff  was  in  the 
act  of  alighting,  and  in  failing  to  stop  the  car  for  plaintiff  to  alight. 

Beld,  that  there  was  no  evidence  tending  to  prove  Negligence  on  the 
part  of  the  defendant  in  the  matter  of  railings ; 

Ooatrilratory  Hesligeiioe  of  PftMencer  LeaTlns  Car.  —  For  a  discus- 
sion of  the  circumstances  under  which  a  passenger  is  guilty  of  contributory 
negligence  in  leaving  a  street  car,  see  NeUis  on  Street  Railways  (2d  Ed.), 
SS  363-366. 
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That  the  motonnan  was  not  n^ligent  in  increasing  the  speed  of  the 
car  while  plaintiff  was  alighting,  as  he  had  no  reason  to  Imow  that  the 
plaintiff  was  about  to  alight; 

That  the  conductor  was  negligent  in  failing  to  stop  the  car  at  the  cross- 
ing and  failing  to  see  the  plaintiff  about  to  get  off  the  car ; 

That  the  plaintiff  was  not  guilty  of  contributory  negligence  as  a  matter 
of  law«  and  the  questi<m  ought  to  have  been  submitted  to  the  jury. 

'PLLonwr  appeals  from  a  judgment  for  defendant.    Beported  147  &  W.  109« 

William  R.  Oentry,  for  appellant 

Oeo.  T.  Priest  and  T.  E.  Francis  {E.  T.  Miller  and  BoyU  & 
Priest,  of  counsel) ,  for  respondent 

Opinion  by  Valliawt,  J. : 

Plaintiff^  a  boy  twelve  years  old,  in  attempting  to  aligbt  from  one 
of  defendant's  cars  fell  and  was  injured.  He  sues  for  damages, 
allying  that  the  accident  was  the  result  of  defendant's  negligence. 
Defendant  owns  and  operates  a  double-track  electric  railway  ex- 
tending from  the  city  out  through  the  county  of  St.  Louis  to  Creve 
CoBur  lake.  About  three  miles  east  of  Creve  CoBur  lake,  defend- 
ant's railway  crosses  a  steam  railroad,  which  is  called  in  the  evi- 
dence the  Colorado  road.  The  defendant's  road  crosses  the  Colo- 
rado on  a  high  trestle.  Coming  east  from  Creve  CoBur  lake,  this 
trestle  is  approached  on  an  embankment  against  which  the  west 
end  of  the  trestle  abuts.  On  the  south  side  of  the  embankment 
is  a  cinder  platform,  about  forty-five  feet  long,  for  the  use  of  pas- 
sengers boarding  or  alighting  from  defendant's  t»rs.  This  plat- 
form runs  up  to  the  east  end  of  the  embankment,  and  is  level  with 
it  On  the  south  side  of  the  platform  there  is  a  railing.  The  east 
end  of  the  platform  is  six  feet  four  inches  wide.  There  is  no 
railing  at  that  end.  Plaintiff  lives  near  Creve  Cobup  lake,  and  had 
for  some  days  ridden  in  defendant's  cars  from  his  home  to  that 
crossing,  attending  school  near  the  crossing,  and  had  alighted  on 
that  platform.  He  was  familiar  with  the  situation.  This  is  the 
account  he  gives  of  the  accident: 

He  was  on  his  way  to  school.  When  he  boarded  the  car  he  told 
the  conductor  he  wanted  to  get  off  at  the  Colorado  crossing,  and 
the  conductor  told  him  that  he  would  let  him  off  there.  He  took 
the  rear  seat  in  the  car ;  the  conductor  sat  in  the  second  seat  forward 
from  the  one  occupied  by  plaintiff,  and  was  engaged  in  reading  a 
newspaper.     As  the  car  approached  the  crossing  the  plaintiff  went 
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out  on  the  rear  platform  with  the  purpose  of  alighting.  He  gave 
no  notice  then  to  the  conductor,  but  expected  the  conductor  would 
stop  the  car  as  he  had  said  he  would.  The  conductor  was  appar- 
ently absorbed  in  the  newspaper,  and  paid  no  attention  to  the 
plaintiff.  When  the  car  was  within  half  a  block  of  the  crossing, 
plaintiff  stepped  down  on  the  step  with  both  feet,  holding  onto  the 
car,  and  not  venturing  to  alight  then,  because  the  car  was  going  too 
fast  When  it  had  got  within  twenty  feet  of  the  east  end  of  the 
cinder  platform  it  was  still  going  too  fast ;  so  he  waited  until  it 
got  within  three  feet  of  that  end  and  then  attempted  to  alight.  He 
stepped  down  with  his  right  foot  on  the  ground,  his  left  still  on  the 
car  step,  and  just  then,  he  says,  the  speed  of  the  car  was  increased, 
and  it  carried  him  forward  over  the  brink,  and  he  rolled  down  the 
embankment  to  the  surface  below,  a  distance  of  forty  feet  or  more. 
He  testified  that  at  the  instant  he  stepped  from  the  car  with  his 
right  foot  to  the  ground  the  car  was  moving  faster  than  a  walk,  but 
not  as  fast  as  a  run.  After  saying  the  car  was  going  too  fast  for 
him  to  attempt  to  get  off  at  the  west  end  of  the  cinder  platform,  he 
was  asked  by  his  counsel : 

'^Q.  How  was  it  moving  wben  you  started  to  get  off?  A.  A  little  faster 
iban  a  rtm.  Q.  What  kind  of  a  nm?  A.  A  little  slow  run.  By  the  Court: 
How  fast  —  do  you  know  how  fast  a  person  ordinarily  walks?  A.  Tes,  sir. 
Q.  Was  it  as  fast  as  that,  or  faster?    A.  A  little  faster  than  a  walk.^ 

The  acts  of  negligence  alleged  in  the  petition  are,  first,  failure  to 
have  a  suffil;ient  guard  on  the  south  side  of  the  cinder  platform  and 
having  none  at  all  on  the  east  end ;  second,  increasing  the  speed  of 
the  car  while  the  plaintiff  was  in  the  act  of  alighting ;  and,  third, 
failing  to  stop  the  car  for  plaintiff  to  alight.  The  answer  was  a 
general  denial  and  a  plea  of  contributory  negligence.  At  the  con- 
clusion of  the  plaintiff's  evidence,  the  court  gave  an  instruction  to 
the  effect  that  the  plaintiff  was  not  entitled  to  recover;  whereupon 
the  plaintiff  took  a  nonsuit  with  leave,  and,  the  court  refusing  to 
set  it  aside,  took  an  appeal.  The  amount  of  damages  claimed  in 
the  petition  being  within  the  jurisdiction  of  the  St.  Louis  Court  of 
Appeals,  the  appeal  was  taken  to  that  court  where  it  was  heard 
and  the  judgment  affirmed  by  a  majority  of  the  court ;  but  one  of 
the  judges  dissented  and  filed  a  dissenting  opinion,  in  which  he 
expressed  the  opinion  that  the  majority  opinion  was  in  conflict  with 
certain  decisions  of  this  court,  and  requested  that  the  cause  be 
certified  to  this  court  to  be  heard  and  determined,  which  was  done. 
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1.  There  was  no  evidence  tending  to  prove  negligence  on  the 
part  of  defendant  in  the  matter  of  railings.  The  evidence  on  that 
point  consisted  only  in  a  description  of  the  embankment,  the  cinder 
platform  and  the  trestle,  illustrated  by  photographs.  There  was  a 
railing  on  the  south  side,  but  none  on  the  east  end,  of  the  cinder 
platform.  Whether  or  not  the  absence  of  a  railing  at  the  east  end 
was  negligence  was  a  matter  of  inference.  Counsel  for  plaintiff 
argue  that  if  there  had  been  a  railing  there  the  plaintiff  would  not 
have  fallen  over  the  brink,  and  counsel  for  defendant  argue  that, 
whilst  a  railing  might  have  caught  the  plaintiff  and  prevented  his 
going  over,  yet  the  same  force  that  threw  him  over  would  have 
thrown  him  against  the  railing,  and  whether  he  would  have  been 
more  greatly  injured  in  one  than  the  other  was  a  mere  matter  of 
conjecture;  and,  besides,  they  say  that  a  railing  at  that  end,  to 
have  prevented  an  accident  like  this  one,  would  have  to  come  so 
close  to  the  moving  cars  as  to  endanger  the  lives  of  persons  on  the 
step  of  the  car,  as  there  frequently  might  be  in  case  of  crowded  cars. 
We  hold  that  under  the  evidence  the  court  would  not  have  been 
justified  in  submitting  to  the  jury  the  question  of  n^ligence  for 
the  absence  of  a  railing  at  that  end  of  the  platfomu 

2.  Nor  was  the  motorman  guilty  of  negligence  in  increasing  the 
speed  of  the  car,  if  he  did  so,  while  the  plaintiff  was  in  the  act  of 
alighting.  If  the  motorman  had  known  that  the  plaintiff  was  in 
the  act  of  alighting,  or  if  he  had  had  any  reason  to  suppose  that  a 
passenger  would  be  in  the  act  of  alighting,  it  would  have  been  negli- 
gence on  his  part  to  have  increased  the  speed  of  the  car ;  but  that 
was  not  the  case.  He  had  no  signal  from  the  conductor,  or  from 
any  one,  warning  him  that  a  stop  was  desired.  The  plaintiff, 
according  to  his  own  testimony,  was  within  three  feet  of  the  brink 
of  the  precipice  when  he  stepped  off  with  his  right  foot  to  the 
ground.  The  body  of  the  car  must,  therefore,  have  been  almost, 
if  not  altogether,  on  the  trestle.  The  motorman's  duty  was  to  look 
to  the  front,  not  to  the  rear ;  and,  having  no  warning  to  slow  down, 
there  is  no  perceptible  reason  why  he  should  not  have  increased  the 
speed  of  the  car,  if  he  saw  fit  to  do  so.  But  in  saying  that  the 
motorman  was  not  guilty  of  negligence  for  increasing  the  speed  of 
the  car,  we  are  not  intending  to  say  that  the  defendant  was  not 
guilty  of  negligence  in  that  respect,  because  the  defendant  was  then 
and  there  represented  by  another  servant,  the  conductor,  whose  duty 
it  was  to  have  seen  the  plaintiff,  and  if  he  had  seen  that  he  was 
about  to  step  off  the  car,  under  those  circumstances,  he  should  have 
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given  the  motorman  a  signal  to  stop ;  and  as  the  conductor  neglected 
to  see  the  plaintiff  when  it  was  his  duty  to  have  seen  him,  the  legal 
consequence  is  the  same  as  if  he  had  seen  him  and  neglected  to  give 
thesignaL 

3.  The  conductor  was  guilty  of  negligence  in  failing  to  stop  the 
car  at  the  crossing  and  failing  to  see  the  plaintiff  in  his  moti(His 
indicating  a  purpose  to  get  off  the  car.  We  infer  from  the  record 
that  the  plaintiff  was  the  only  passenger  on  the  car.  The  con- 
ductor, therefore,  did  not  have  the  excuse  that  in  a  crowd  of  pas- 
sengers and  a  multitude  of  requests  he  could  not  keep  this  one  in 
mind.  The  boy,  after  he  had  been  on  the  car  awhile,  told  him  that 
he  wanted  to  get  off  at  the  Colorado  crossing,  and  the  conductor 
promised  to  let  him  off  there,  but,  instead  of  doing  so,  took  a  seat 
in  the  car  and  allowed  his  attention  to  become  absorbed  in  a  news- 
paper. If  he  had  been  attentive  to  his  duties,  even  if  he  had  for- 
gotten the  boy's  request,  he  would  have  seen  him  when  he  left  the 
inside  of  the  car  and  went  out  on  the  platform  and  descended  to  the 
step,  and  the  signal  could  then  have  been  given  and  the  catastrophe 
possible  averted. 

4.  The  ncpct  question,  and  the  only  difficult  one,  is,  Was  the 
plaintiff  by  his  own  showing  guilty  of  such  negligence  contributing 
to  his  injury  as  should  preclude  him  from  recovering? 

If  the  conductor  had  caused  the  car  to  stop  as  he  promised  there 
would  have  been  no  accident ;  and  if  the  plaintiff  had  not  attempted 
to  step  off  the  car  while  it  was  moving  there  would  have  been  no 
accident  The  difficulty  in  the  question  is  in  the  fact  that  the  act 
we  are  to  pass  judgment  on  was  the  act  of  a  twelve-year  old  boy. 
If  a  man  of  mature  years  had  acted  as  did  this  boy  and  received 
like  injuries,  we  would  say  he  contributed  by  his  own  negligence  to 
his  injury,  and,  therefore,  could  not  recover ;  but  in  answer  to  that 
suggestion  it  may  be  well  said  that  a  man  of  mature  years  would 
not  have  acted  that  way. 

The  standard  by  which  the  plaintiff's  act  is  to  be  measured  is 
not  the  degree  of  care  to  be  reasonably  expected  of  an  ordinarily 
prudent  man  of  mature  years,  but  the  care  to  be  reasonably  ex- 
pected of  an  ordinarily  prudent  boy  of  twelve  years.  The  question, 
then  is,  What  could  reasonably  be  expected  of  an  ordinarily  prudent 
boy  twelve  years  old  f  When  he  went  out  to  the  rear  end  of  the 
car  and  got  down  with  both  feet  on  the  step,  it  was  then,  as  he  said, 
about  half  a  block  west  of  the  east  end  of  the  cinder  platform,  and 
he  realized  that  it  was  going  too  fast  to  attempt  to  alight,  and  when 
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it  was  about  twenty  feet  from  the  end  he  still  realized  that  it  was 
going  too  fast ;  but  when  it  came  within  three  feet  of  the  end  he 
attempted  to  alight^  but  was  carried  by  the  momentum  of  the  ear 
over  the  brink.  He  thinks  it  was  the  increased  speed  imparted  to 
the  car,  just  as  he  was  alighting,  that  carried  him  over;  but  that  is 
only  his  opinion,  and  in  that  he  is  probably  mistaken.  A  passenger 
stepping  from  a  car  to  the  ground,  while  it  is  in  motion,  is  precipi- 
tated forward  more  or  less,  according  to  the  speed  of  the  car,  after 
he  alights  on  the  ground.  A  space  of  three  feet  between  the  step 
and  the  brink  of  the  precipice  is  a  very  short  space;  and  with  the 
car  going  faster  than  a  walk,  as  fast  as  a  slow  run,  it  would  be 
almost  impossible  for  one  to  recover  from  the  momentum  before 
going  over  the  brink.  But  can  we  charge  a  boy  twelve  years  old 
with  knowledge  of  that  law  of  physics  !  Or  putting  the  question 
in  this  form.  Can  we  diarge  him  with  knowledge  of  the  fact  that  if 
he  jumps  off  a  moving  car  he  is  liable  to  be  carried  several  feet  in 
the  direction  the  car  is  moving,  before  he  can  recover  control  of  his 
movement  ?  And  is  that'  a  pure  question  of  law  which  the  court 
can  apply  in  a  peremptory  instruction,  or  is  it  to  be  left  to  a  jury  in 
the  particular  case,  under  proper  instructions,  taking  into  account 
his  experience  f 

A  court  is  justified  in  taking  a  case  from  the  jury  only  when, 
from  the  evidence  adduced,  there  can  be  but  one  reasonable  con- 
clusion drawn.  Can  there  be  no  two  opinions  on  the  question  of 
whether  this  boy  was  possessed  of  sufficient  experience  to  enable 
him  not  only  to  see  what  a  person  of  mature  years  would  have  seen, 
but  also  to  appreciate  the  danger  into  which  he  was  plunging  ? 

The  court  cannot  specify  the  age  to  which  a  child,  when  attained, 
shall  be  held  as  liable  in  such  case  as  a  person  of  full  maturity, 
because  there  are  other  facts  to  be  taken  into  account  —  the  peculiar 
circumstances  of  the  particular  case,  the  knowledge  and  experience 
of  the  child  in  reference  to  those  circumstances  and  his  capacity  to 
appreciate  the  danger. 

There  have  been  several  cases  before  this  court,  which  will  be 
seen  by  reference  to  the  briefs  of  counsel,  where  questions  like  this 
have  been  involved.  In  some  of  them  it  has  been  held  that  the 
minor  was  guilty  of  such  contributory  negligence  as  precluded  a 
recovery,  and  in  some  that  he  was  not.  But  there  is  no  conflict  in 
those  cases;  the  principle  of  law  governing  them  is  the  same  in  all. 
They  differ  only  in  the  facts.  We  do  not  deem  it  necessary  to 
review  those  cases  here. 
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It  can  hardly  be  said  that  the  danger  into  which  this  boy  ran  was 
obvious  to  one  of  his  years  and  experience,  like,  for  example, 
stepping  immediately  in  front  of  an  approaching  car.  What 
actually  carried  him  over  the  brink  was  the  projectile  impetus  im- 
parted to  his  body  by  the  moving  car.  That  danger  would  probably 
be  obvious  to  any  person  of  mature  years,  and,  perhaps,  so  to  a  city 
boy  familiar  with  the  feat  of  jumping  on  and  off  moving  cars ;  but 
whether  so  to  a  country  boy,  without  experience,  is  a  question. 

We  are  of  the  opinion  that  the  question  of  the  plaintiff's  con- 
tributory negligence  ought  to  have  been  submitted  to  the  jury  under 
proper  instructions. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  Cir- 
cuit Court  to  be  retried  according  to  the  views  herein  expressed. 

Pbb  Citbiam.  —  The  foregoing  opinion  of  Valliant,  C.  J.,  in 
division,  is  adopted  on  hearing  in  banc.  Lamm,  Fesbiss,  Ebn- 
mDBH  and  Bbown,  JJ.,  concur.  Woodsoi!^  and  Graves,  JJ., 
dissent 


Macon  By.  &  Light  Co.  v.  Castopvlon. 

(Qeoiguk — Oiirt  of  Appeals.) 

Ihjubt  to  Pabsingib  Auohting  moM  Moyino  Cab;  Evn>iifOB;  OoiiTUBir- 
TOST  Nbglxgencb;  Qucstion  fob  Jubt.  —  It  is  not  oontributoiy  n^li- 
genoe  per  9e  for  a  person  to  alight  from  a  moving  street  car;  but  the 
question  whether  the  person  alighting  was  guilty  of  oontributoiy  negli- 
gence would  depend  upon  the  rate  of  speed,  the  place  and  other  circum- 
stances. 

The  evidence  in  the  present  case  is  not  clear  as  to  whether  the  plaintiff 
was  injured  while  attempting  to  alight  from  a  car  that  was  actually 
moving,  or  whether,  while  in  the  act  of  alighting,  the  car  suddenly  moved 
and  threw  him  to  the  ground.  In  either  event,  the  question  of  his  con- 
tributory negligence,  as  well  as  the  negligence  of  the  defendant  company, 
were  questions  exclusively  for  the  determination  of  the  jury;  and  the 
evidence  is  sufficient  to  support  the  verdict  for  the  plaintiff. 
(Syllabus  by  the  Court.) 

BBrBHDAHT  brings  error  from  judgment  for  plaintiff.    Keported  76  S.  K  15. 

laJvHee  to  Pamiamser  WlUle  Allglitliig  fVom  Car.  —  For  a  discussion 
of  the  liability  of  a  street  railway  company  for  injuries  to  passengers  received 
while  alighting  from  a  street  car,  see  the  note  to  Champayne  v.  La  CrOsse  City 
By.  Co.,  2  St.  By.  Bep.  988. 
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Ellis  <6  Jordan,  of  Macon,  for  plaintiff  in  error. 
Napier  &  Maynard,  of  Macon,  for  defendant  in  error. 

Opinion  by  Hill,  C.  J. : 

The  plaintiff  recovered  a  verdict  for  $400  for  personal  injuries 
received  by  him  while  alighting  from  a  street  car  in  the  city  of 
Macon.  The  defendant  made  a  motion  for  a  new  trial,  based  npon 
the  general  grounds,  which  was  overruled,  and  the  case  is  before 
this  court  solely  on  questions  of  fact 

The  evidence  in  behalf  of  the  plaintiff  shows  that  he  boarded  the 
defendant's  street  car  for  the  purpose  of  going  to  Crump's  Park,  a 
pleasure  resort  near  Macon.  He  asked  the  conductor  if  that  car 
was  going  to  Crump's  Park,  and  the  conductor  told  him  it  was  not ; 
that  he  would  have  to  take  a  Vineville  car ;  and  he  replied  that  he 
would  get  off,  and  the  conductor  said :  "All  right.  Get  out  and 
catch  the  Vineville  car."  He  put  his  foot  on  the  ground.  The  car 
was  going,  and  it  threw  him  doWH  and  broke  his  arm.  The  evi- 
dence is  not  perfectly  clear  as  to  whether  the  car  was  actually  mov- 
ing when  the  plaintiff  attempted  to  alight,  and  whether  his  foot 
coming  in  contact  with  the  ground  threw  him,  or  whether  while  he 
was  in  the  act  of  alighting  from  the  car  the  car  moved  immediately, 
and  the  motion  threw  him  down.  It  is  insisted  on  the  part  of  the 
railway  company  that  the  only  reasonable  inference  to  be  drawn 
from  the  evidence  of  the  plaintiff  is  that  he  attempted  to  get  off  the 
ear  as  it  was  actually  moving ;  and  that  in  doing  so  he  was  guilty 
of  such  contributory  negligence  as  would  bar  his  right  to  recover. 
It  may  be  stated  that  the  only  evidence  as  to  the  manner  in  which 
the  injury  occurred  was  that  of  the  plaintiff  himself.  The  only 
witness  for  the  defendant  was  the  conductor,  who  testified  positively 
that  no  such  incident  occurred  as  was  narrated  by  the  plaintiff. 

The  question  was  exclusively  for  the  determination  of  the  jury. 
A  careful  examination  of  the  plaintiff's  evidence  raises  a  reasonable 
inference  that  he  may  have  been  injured  by  the  sudden  motion  of 
the  car  while  he  was  attempting  to  alight  therefrom.  But  it  may 
be  conceded  that  the  car  was  actually  moving  when  he  attempted  to 
alight,  and  yet  this  fact  would  not  be  per  se  such  negligence  as 
would  prevent  a  recovery.  The  earlier  cases  in  many  instances 
recognized  the  principle  of  negligence  per  se  in  alighting  from  a 
moving  train,  but  modem  authority  to  a  great  extent  has  supplanted 
that  doctrine  with  broader  views  upon  the  question ;  and  it  is  now 
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generally  held,  and  especially  by  the  courts  of  this  State,  that  it  is 
not  contributory  negligence  per  se  for  a  person  to  alight  from  a 
moving  street  car,  but  the  question  of  whetJier  the  person  so  alight- 
ing was  guilty  of  contributory  neglig^ice  depends  upon  the  rate  of 
speed,  the  place  and  other  circumstances.  In  the  case  of  Myrick  v. 
Macon  By.  &  Light  Co.,  6  Oa.  App.  38,  64  S.  E.  296,  this  court 
quotes  with  approval  the  statement  of  Judge  Thompson,  in  his 
Commentaries  on  the  Law  of  K^ligence  (vol.  3,  §  2878),  that 

^the  weight  of  modem  authority  seems  to  sustain  the  view  that  an  attempt 
by  the  passenger  to  alight  from  a  railway  train  while  it  is  passing  a  place  at 
which  it  should  stop  to  enable  him  to  alight,  or  at  which  it  has  failed  to  stop 
a  reasonable  time  to  permit  him  to  leave  it»  will  not,  as  a  matter  el  law,  be 
ccmsidered  a  negligent  act,  unless  the  attending  dreumstances  so  clearly  show 
that  he  acted  imprudently  or  rashly  that  reasonable  minds  could  fairly  arrive 
at  no  other  conclusion ;  and  that  the  question  whether  the  act  of  the  passenger 
in  so  attempting  to  alight  from  the  train  was  negligent  (that  is,  whether  he 
exercised  for  his  safety  that  degree  of  care  and  caution  which  a  person  of 
ordinary  prudence  would  be  expected,  under  like  circumstances,  to  exercise) 
must  ordinarily  be  submitted  to  the  Jviy***  See  also  8  Hatch,  on  Oarriers  (3d 
Ed.),  §  1179. 

We  think  that  this  oonstmction  of  the  rule  applies  more  clearly 
to  attempts  to  alight  from  moving  street  cars  than  from  cars  pro- 
pelled by  steam ;  and  the  fact  that,  in  attempting  to  alight  from  a 
moving  street  car,  the  passenger  was  encouraged  to  do  so  by  the 
direction  of  the  conductor  in  charge  would  be  a  strong  circumstance 
supporting  the  view  that  the  act  did  not  amount  to  negligence. 
Certainly,  under  the  facts  in  this  case,  the  question  was  clearly  one 
of  fact,  to  be  determined  exclusively  by  the  jury,  and  it  is  equally 
clear  that  the  conclusion  at  which  the  jury  arrived  is  not  misup- 
ported  by  the  evidence  or  reasonable  inferences  therefrom. 

Judgment  affirmed. 


^Leary  v^  Houghton  County  Traction  Oo. 

(Michigan  —  Supreme  Court) 

L  IifjusT  TO  OowpucioB  Dbscending  vsom  Top  ow  Cab;  ABsmrcB  of  Stvp; 
Nbougbncb;  Ikspbottok;  QuBsnoK  fOB  JuBT.  —  Where,  in  an  action  by 
a  conductor  to  recover  for  persona]  injuries  sustained  by  a  fall  while 

lajwrjr  to  Employee.  —  As  to  the  liability  of  a  street  railway  company 
lor  injuriie  to  its  employees^  see  Nellis  on  Street  RaUways  (2d  Ed.),  §§  431-46a 
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deBoending  from  the  top  of  his  oar,  it  appears  that  he  ascended  the  oar 
by  means  of  the  rods  across  the  windows  and  attempted  to  descend  by 
means  of  a  step  usually  foimd  on  the  rear  of  cars;  that  the  absence  of  the 
step  caused  him  to  fall ;  that  the  car  was  in  the  same  condition  as  when  he 
received  it  from  the  company's  inspector,  a  question  of  reasonably  careful 
inspection  is  raised  which  should  be  submitted  to  the  jury. 
2.  Samk;  Assumed  Risk;  Gontbibutobt  NsouoBifOB.  —  There  is  no  questicm 
of  assumed  risk  of  employment  involved  in  such  a  case.  It  is  a  question 
of  contributory  negligence. 

As  a  matter  of  law  the  plaintiff  was  guilty  of  contributory  negligence 
in  failing  to  discover  the  absence  of  the  step. 

PtAnmrr  brings  error  from  judgment  for  defendant.    Reported  137  N.  W. 

226. 

O'Brien  &  Le  Oendre,  of  Lauriumy  for  appellant 
AUen  F.  Bees,  of  Houghton,  for  appellee. 

Opinion  by  McAlvay,  J. : 

This  is  an  action  brought  by  the  plaintiff  to  recover  damages  for 
personal  injuries  sustained  by  him  on  February  14,  1908,  while 
acting  as  conductor  on  one  of  the  motor  cars  of  defendant,  a 
Michigan  corporation,  operating  an  electric  railway  in  Houghton 
county.  At  the  close  of  plaintiff's  case,  counsel  for  defendant 
moved  for  a  directed  verdict  in  its  favor  on  the  ground  that  from 
the  most  favorable  view  of  the  evidence  in  favor  of  plaintiff  it 
shows  that  he  was  guilty  of  contributory  negligence,  and  also  that 
the  accident  resulted  from  a  risk  assumed  by  him.  By  an  agree- 
ment between  counsel  some  further  testimony  as  to  one  matter  was 
taken  by  plaintiff.  The  court  then  granted  the  motion  and  in- 
structed a  verdict  as  requested,  for  the  reason  that  in  the  opinion 
of  the  court  the  plaintiff  was  guilty  of  contributory  negligence. 
TTpon  such  verdict  a  judgment  was  duly  entered  and  plaintiff  has 
removed  the  case  to  this  court  by  writ  of  error  for  review. 

The  facts  briefly  stated  are:  That  plaintiff,  aged  twenty-eight 
years,  had  been  employed  by  defendant  for  about  seven  years  as 
conductor  and  inspector.  At  the  time  of  his  injury  he  was  em- 
ployed as  a  conductor  on  the  main  line  of  its  road  running  from 
Houghton  to  Bed  Jacket,  passing  through  Hancock  and  Laurium. 
At  the  latter  place  the  company  has  car  bams  and  car  inspectors. 
On  this  day  at  Laurium  there  were  two  car  inspectors  at  the  bam 
where  plaintiff  received  car  No.  16  at  about  5.80  a.  ic.     He  made 
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the  trip  ta  Ked  Jacket  at  the  north  end  of  the  road  from  Laurium, 
and  then  proceeded  to  Houghton,  at  the  southern  end,  without  mis- 
hapy  passing  through  Laurium  and  Hancock.  When  at  Houghton 
he  attempted  to  pull  down  the  trolley  and  the  rope  attached  to  it 
broke  or  came  off,  making  it  necessary  for  him  to  go  on  top  of  the 
car  to  attach  or  repair  the  rope.  For  the  purpose  of  getting  up  or 
down  to  and  from  the  top  of  this  car  an  iron  step  two  inches  wide 
and  three  inches  long  was  fastened  on  the  back  of  the  car  near  the 
door  at  the  right  as  you  enter.  The  step  on  this  car  was  two  and 
one-half  feet  from  the  top.  The  top  of  the  car  may  also  be  reached 
by  stepping  on  the  handhold  bar,  and  then  on  the  bars  across  the 
window,  going  up  in  that  way.  Plaintiff  on  this  occasion  went 
up  in  the  way  last  described,  and,  having  repaired  the  trolley  rope, 
started  to  come  down  by  way  of  the  step  provided  by  defendant 
for  that  purpose.  He  took  hold  of  the  grabirons  on  the  roof  of 
the  car  with  his  hands,  and,  with  his  face  towards  the  car,  pro- 
ceeded to  let  himself  down.  The  step  on  the  end  of  the  car  was 
not  there,  and,  instead  of  landing  upon  it  with  his  foot,  he  fell  to 
the  ground.  He  was  bruised  and  injured  on  his  shoulder,  and  the 
bones  of  the  ankle  of  his  right  foot  were  displace  and  fractured, 
and  the  ligaments  ruptured,  causing  what  is  claimed  to  be  a  per- 
manent injury. 

The  record  shows  that,  when  cars  were  turned  in  at  night  at  the 
bams,  it  was  the  duty  of  the  conductor  to  report  all  defects,  breaks, 
etc.,  which  they  had  noticed  on  their  runs.  It  was  the  duty  of 
the  car  inspector  to  inspect  the  cars  during  the  night,  and  get  them 
in  condition  to  run  before  they  went  out  on  the  next  day.  Plaintiff 
had  received  this  car  from  one  of  the  inspectors  on  that  morning, 
and  had  not  noticed  the  absence  of  this  step.  There  is  nothing  in 
the  record  to  show  what  caused  this  step  to  come  off  or  to  be 
broken  off  from  the  car,  or  when  its  removal  occurred.  It  does 
appear  that  the  car  proceeded  on  this  trip  without  mishap  before 
plaintiff  was  injured. 

Much  attention  is  given  in  its  brief  to  defendant's  contention 
that  there  is  no  evidence  in  the  case  of  the  negligence  of  the 
defendant,  and 

**  that  the  defect  claimed  by  plaintiff  was  obvious  to  the  most  common  under- 
standing, and  the  risk  arising  therefrom  was  therefore  one  which  was  assumed 
by  plaintiff  when  he  undertone  in  the  course  of  the  employment  to  ascend  and 
descend  from  the  roof  of  the  car.^ 

Vol.  8—15 
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We  do  not  think  that  from  this  record  it  may  be  said  as  a  matter 
of  law  there  was  no  evidence  of  defendant's  negligence.  A  rea- 
sonable inference  might  be  drawn  from  the  testimony  that  the  car 
when  the  accident  occurred  was  in  the  same  condition  as  when 
received  from  the  inspector  at  the  bam,  which  would  require  the 
question  of  a  reasonably  careful  inspection  to  be  submitted  to  the 

Our  opinion  is  that  the  question  of  assumed  risk  of  the  employ- 
ment is  not  involved  in  this  case.  Strictly  speaking,  the  assumed 
risks  of  an  employment  are  the  risks  usually  incident  to  such 
employment  Every  person  whose  n^ligent  acts  result  in  injury 
may  be  truly  said  to  have  assumed  the  risk  of  such  injury,  but 
such  assumption  of  risk  has  no  relation  whatever  to  the  doctrine 
of  assumed  risk  which  arises  from  the  contractual  relations  be- 
tween master  and  servant  An  interchangeable  use  of  terms  in 
the  decisions  of  this  and  other  courts  has  given  rise  to  a  confusion 
with  respect  to  assumption  of  risk  and  contributory  negligence 
which  shoidd  be  avoided.  In  some  cases,  as  has  been  said,  they 
may  be  inseparably  connected,  but  in  this  instant  case  it  appears 
to  us  that  the  doctrine  of  assumed  risk  is  not  applicable.  The  only 
fault  to  be  charged  to  plaintiff,  if  any,  is  that  by  his  negligence 
he  contributed  to  his  injury.  In  our  opinion,  therefore,  the  only 
question  necessary  to  be  determined  by  us  is  whether  the  trial 
court  erred  in  holding  that  plaintiff  could  not  recover  because  of 
his  contributory  negligence. 

As  in  all  cases  where  a  verdict  is  instructed  against  a  plaintiff, 
we  will  give  the  evidence  in  this  case  the  most  favorable  construc- 
tion for  plaintiff  it  will  bear.  Giving  the  plaintiff  the  full  benefit 
of  the  rule  above  stated,  we  must  determine  whether  as  a  matter 
of  law  we  should  say  he  was  guilty  of  contributory  negligence. 
It  appears  that  this  step  was  fastened  on  the  end  of  the  car,  little 
higher,  if  any,  than  the  head  of  an  ordinary  man,  and  in  plain 
view.  It  was  there  for  the  use  of  employees  of  defendant  to  go 
to  and  from  the  top  of  the  car,  and  this  was  well  known  to  the 
plaintiff.  Plaintiff  did  not  use  this  way  on  going  up,  but  under 
took  to  go  to  the  top  of  the  car  by  the  window  bars.  He,  however, 
knew  when  he  was  about  to  uildertake  this  ascent  that  he  must 
come  down  from  the  car,  and  chose  this  way  of  coming  down,  with- 
out making  any  observation  or  taking  any  notice  of  the  condition 
of  this  appliance  by  which  he  undertook  to  come  down,  when  the 
defect  complained  of  was  open,  obvious  and  apparent,  and  re- 
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quired  only  the  most  ordinary  observation  and  notice  in  order  to 
give  him  full  knowledge  of  its  condition.  The  discovery  of  this 
defect  required  nothing  in  the  way  of  what  may  be  called  an 
inspection,  but  was  obvious  to  ordinary  observation,  or  even  the 
most  casual  observation.  The  learned  trial  judge,  in  passing  upon 
the  question,  said: 

"  Now,  negligence  is  simply  want  of  care.  That  is  all.  It  is  not  something 
that  a  man  does  intentionally  or  actively,  anl  with  deliberation  and  using  his 
will  to  perform  a  particular  act,  but  it  simply  means  that  he  is  careless.  Now 
in  applying  that  rule  to  this  case  what  are  the  facts?  Leary  was  an  experi- 
enced employee  of  the  street  car  company.  He  had  been  in  its  employ  some- 
thing like  seven  years,  a  greater  portion  of  that  time  as  an  inspector.  He 
knew  aU  about  the  cars.  That  is,  how  they  should  be  when  th^  were  on  the 
road  and  running.  He  knew  they  provided  for  the  employees  in  ascending  to 
the  roof  of  the  car  for  years  a  foot  step^  as  he  denominated  it  and  as  he  has 
described  it.  He  has  testified  that  the  step  was  situated  about  the  height  of 
his  head  as  he  stood  on  the  platform  of  the  car.  That  is  the  door  of  the  plat- 
form from  which  he  started  to  go.  The  time  of  the  accident  is  in  daylight. 
The  step,  from  his  testimony,  is  made  expressly  for  the  use  of  employees  in 
ascending  the  car.  He  did  not  notice  that  the  step  was  lacking.  He  did  not 
undertake  to  use  the  step,  the  means  provided  by  the  company  for  getting  on 
top  of  the  car,  but  to(^  another  way  which  he  preferred,  but  not  a  way  pro- 
vided by  the  company,  and,  when  he  descended  without  ascertaining  whether 
the  step  was  there  or  not,  he  came  down  in  the  manner  that  has  been  detailed 
to  you  by  his  own  testimony.  Now,  I  think  that  there  can  be  no  question 
that  Leary  was  careless  in  not  observing  whether  there  was  a  step  there  or 
not  at  the  time  he  went  on  the  car ;  and  he  certainly  was  careless  having  gone 
up  that  way,  by  imdertaking  to  come  down  from  the  car  in  a  way  different 
from  the  one  he  went  up,  in  not  ascertaining  whether  the  step  was  there  when 
he  came  down,  and  therefore  I  direct  you  to  bring  in  a  verdict  in  favor  of  the 
defendant.'' 

This  is  in  accord  with  the  weight  of  the  authorities  relative  to 
the  duty  to  discover  danger. 

**  While  a  person  is  not  required  to  use  extraordinary  care,  the  law  requires 
of  him  a  reasonable  exercise  of  his  faculties  to  observe  and  discover  danger. 
Hence,  if  the  defect  or  danger  is  visible  and  obvious,  the  failure  of  a  person 
to  discover  and  avoid  it  amounts  to  contributory  ne^^igence."  29  Qyc  513,  and 
cited. 


We  agree  with  the  conclusion  of  the  trial  court  that,  as  a  matter 
of  law,  the  plaintiff  was  guilty  of  contributory  negligence. 
The  judgment  is  affirmed. 
Blaib^  J,,  on  account  of  sickness,  took  no  part  in  this  opinion. 
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Oerlach  v.  Detroit  United  By. 
(Michigan  —  Supreme  Court.) 

1.  Injxtbt  to  Passkngeb  Whiub  Auohtino  bt  Pulluco  Dot  or  Bbaoksts 

Fastening  Handholds;  Evidbncb;  Question  fob  Jubt.  —  In  an  action 
by  a  passenger  to  recover  for  injuries  sustained  by  a  fall  caused  by  the 
pulling  out  of  the  brackets  fastening  a  handhold  which  he  was  using 
while  alighting  from  the  car,  evidence  examined  and  held,  that  the  case 
was  one  for  the  jury. 

2.  Same;  Use  of  Handhold;  Evidence;  Inspection.  —  The  use  of  the  hand- 

hold being  perfectly  obvious,  evidence  offered  by  the  defendant  as  to  the 
purpose  of  the  handhold  was  inadmissible. 

It  is  intended  as  an  aid  to  all  who  are  invited  to  become  passengers  to 
be  used  in  boarding  and  alighting  from  cars. 

Such  an  appliance  imposes  upon  those  furnishing  it  the  duty  of  main- 
taining a  very  high  factor  of  safety. 

Inspection  not  only  involves  looking  at  cars  and  appliances,  but  all 
those  tests  which  would  ordinarily  be  used  to  ascertain  the  condition  of 
cars  and  appliances  that  a  prudent  man  would  use. 

Defendant  brings  error  from  judgment  for  plaintiff.    Reported  137  N.  W. 

256. 

STATEMENT  OF  FACTS  BY  THE  COURT. 

Plaintiff,  a  man  weighing  upwards  of  200  pounds,  was  injured 
while  attempting  to  alight  from  one  of  defendant's  cars.  As  the 
car  was  coming  to  a  stop  in  response  to  his  signal,  plaintiff  stepped 
toward  the  edge  of  the  front  vestibule,  took  hold  of  the  handhold 
with  one  hand,  and,  when  the  car  stopped  or  was  just  about  stop- 
ping, he  was  thrown  with  considerable  violence  to  the  pavement 
by  reason  of  the  fact  that  the  two  metal  brackets  which  held  the 
wooden  handhold  in  position  tore  away  from  the  car.     In  falling 

Iiuipeotion  of  Cmra  and  Applianoes.  —  In  Nellis  on  Street  Railways 
(2d  Ed.),  §  290,  it  is  said:  "  While  the  carrier  is  not  an  insurer  of  its  pas- 
sengers against  accidents,  the  inspection  of  its  cars  and  appliances,  roadbed 
and  machinery  must  be  such  as,  in  the  judgment  of  those  who  imderstand  the 
subject,  will  be  siifficient  to  secure,  or  such  as  experience  has  shown  to  be 
sufficient  to  secure,  the  safety  of  its  passengers.  VThere  an  accident  happens 
to  a  passenger  by  the  breaking  of  one  of  the  railway  company's  appliances,  the 
burden  is  upon  it  to  show  affirmatively  a  condition  of  things  which  would 
exonerate  it  from  liability.  A  railroad  company  is  bound  to  know  the  eflfect 
of  time  and  weather  upon  its  appliances,  and  it  should,  by  proper  inspection 
and  timely  changes  and  renewals,  keep  them  safe." 
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plaintiff  carried  with  him  in  his  hand  the  handhold  and  both 
brackets.  Besides  Tarions  cuts  and  bruises,  plaintiff  suffered  a 
dislocation  of  the  right  shoulder;  the  evidence  tending  to  show 
that  his  injuries  were,  to  some  extent,  permanent  in  character. 

It  is  not  claimed  by  plaintiff  that  there  was  any  negligence  in 
the  operation  of  the  car.  The  duty  and  the  breach  thereof  is 
stated  in  the  declaration  as  follows: 

"  First,  to  operate  Sherman  line  cars  that  were  in  fit  and  proper  condition 
to  act  as  oonveyances  for  passengers;  second,  to  transport  plaintiff  safely  and 
securely  to  his  destination ;  third,  to  use  a  very  high  degree  of  care  and  caution 
with  reference  to  the  condition  of  its  cars  and  their  appurtenances,  upon  which 
the  public  and  especially  plaintiff  was  invited  to  ride  for  money  paid  to 
defendant;  fourth,  to  especially  refrain  from  running  on  said  Sherman  line  a 
car  that  was  worn  out,  old,  ancient,  antiquated  by  reason  of  years  of  service 
on  other  lines,  and  in  a  condition  unfit  to  be  used  for  the  transportation  of 
passengers;  fifth,  to  especially  refrain  from  running  over  said  Sherman  line  a 
car  the  woodwork  of  which  was  mellowed  by  age  and  usage,  and  so  rotten  that 
the  bolts,  screws,  handles,  brass  and  iron  works  and  brackets  and  handholds 
would  collapse,  pull  out  and  tear  asunder  when  passengers,  especially  plaintiff, 
took  hold  of  the  same;  sixth,  to  especially  examine,  inspect,  adjust,  repair 
and  replace  all  rotten,  defective  and  worn-out  portions  of  said  car,  more  espe- 
cially the  woodwork  to  which  front  handholds  were  attached  on  said  Sherman 
line  cars,  the  screws,  brackets,  handholds  and  contiguous  appurtenances,  when 
said  defendant  knew  or  ought  to  have  known  that  passengers,  especially  plain* 
tiff,  were  invited  to  use  these  very  instrumentalities  for  their  more  safe  and 
convenient  exit  from  the  cars.  And  plaintiff  avers  that  said  defendant,  we^l 
knowing  its  duties  in  the  premises,  did  carelessly  and  negligently  omit  to  do  or 
perform  the  same,  in  consequence  of  which  plaintiff,  while  a  passenger  on  said 
Sherman  line  car  on  or  about  the  date  as  aforesaid,  met  with  severe  and  per- 
manent injuries." 

As  to  the  condition  of  the  car  plaintiff  testified : 

"Q.  What  did  you  notice,  if  anything,  to  be  the  condition  of  the  wood, 
either  that  was  attached  to  the  screws  or  that  was  in  the  car?  A.  The  wood 
pulled  right  out  with  the  screws,  and  on  the  bottom  of  the  screws,  down  below, 
the  wood  came  right  out  the  same  as  if  you  had  pulled  a  screw  out  bending  it 
down.  The  bottom  wood  was  broke  right  off  and  rotten,  and  stuck  right  to  the 
screws.  Q.  Could  you  see  its  condition  by  inspecting  it?  A.  Plain  enough. 
We  looked  at  it.  There  was  two  others  looked  at  it  besides  myself.  Q.  What 
was  the  wood;  do  you  know?  A.  I  never  examined  it  Q.  What  kind  of 
screws  were  they?  A.  I  never  examined  it  to  see  whether  it  was  oak  or  white 
wood.  Q.  What  kind  of  screws  were  they?  A.  I  think  they  were  about  an 
inch  and  a  quarter  round  head,  ten  or  maybe  twelve.  The  screws  at  both  ends 
came  out.  The  condition  of  the  wood,  as  I  described  it,  existed  at  both  ends. 
There  was  wood  attached  to  all  the  screws.  The  general  condition  of  the  wood 
was  rotten.  There  was  no  paint  on  the  car.  It  was  an  old  car.  It  was  not 
a  new  painted  car.    The  paint  was  pretty  well  worn.    It  was  an  old  car." 
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On  cross-examination  he  said : 

''As  I  said,  it  was  an  old  painted  car,  an  old  coat  of  paint.  The  wood  under- 
neath the  brackets  was  rotten.  Q.  No;  but  what  was  the  area?  A.  And  to 
speak  as  to  the  brackets,  it  showed  outside  of  the  brackets  where  it  was  dirty 
and  dark." 

Upon  the  same  question  he  offered  the  testimony  of  a  fellow 
passenger: 

"  Q.  And  the  brackets  and  screws  —  will  you  describe  to  the  jury  what  you 
noticed  about  their  condition?  A.  He  took  the  handlebar  from  the  man,  and 
put  it  in  the  vestibule.  I  examined  the  handlebar,  and  noticed  the  screws 
had  pulled  right  out  of  the  socket,  out  of  the  wood,  and  there  was  still  some 
of  the  rotten  wood  hanging  to  the  screws,  and  then  I  looked  at  the  wood 
where  the  handlebar  was  fastened  to.  I  observed  that  they  had  both  pulled 
out,  top  and  bottom.  Q.  What  was  the  condition  of  the  wood  on  the  car 
where  they  had  pulled  out?  A.  It  looked  rotten  and  worn  out.  Q.  Was  that 
noticeable  from  the  outside?  A.  Yes,  sir.  Q.  Well,  was  there  any  paint 
covering  this  rotten  wood  or  was  it  worn  off  in  places?  A.  It  was  painted  in 
spots.    It  looked  like  all  paint  worn  off." 

On  cross-examination  this  witness  testified: 

"  Q.  How  about  the  wood  on  that  post,  did  you  know  what  kind  of  wood  it 
was  —  that  is,  whether  it  was  oak  or  elm  or  what  it  was?  A.  I  am  no  judge 
of  wood.  Q.  Underneath  the  lugs  of  the  brackets  or  (of)  the  handhold  you 
observed  it  looked  kind  of  dark  and  rotten  ?    A.  Yes,  sir." 

To  meet  this  testimony  as  to  condition,  defendant  introduced 
its  inspector's  daily  report,  from  which  it  appeared  that  the  car 
in  question  had  been  inspected  and  found  "  0.  K."  on  August  30, 
1910,  the  day  before  the  accident,  and  that  it  was  inspected  in  the 
ordinary  manner  by  the  motorman  and  conductor  who  took  it  out 
on  the  day  of  the  accident.  It  also  introduced  evidence  tending 
.  to  show  that,  while  the  wood  immediately  under  the  lugs  which 
held  the  handhold  was  soft  and  to  some  extent  decayed,  outside 
the  lugs  the  wood  showed  no  evidence  of  being  unsound.  It  was 
likewise  shown  that  the  car  was  but  four  years  old,  was  of  a  type 
and  equipment  in  general  use,  and  was  purchased  from  a  reputable 
manufacturer.  The  ordinary  life  of  such  a  car  including  the 
appliances  such  as  the  handholds  was  shown  to  be  not  less  than 
fifteen  years. 

The  charge  of  the  court  was,  in  part,  as  follows: 

*'  The  degree  of  care  which  is  required  by  the  defendant  and  by  all  stre^  car. 
companies  in  inspecting  the  various  appliances  of  its  car  must  be  a  reasonable 
degree  of  care  and  caution.    By  this  I  mean  the  degree  of  care  to  be  used  in 
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the  inspectioii  of  its  oar  must  conform  to  the  nature  of  the  appliance  in  the 
car  it  is  intended  and  expected  to  use,  and  the  actual  use  to  which  it  is 
customarily  put  by  the  passengers  in  the  car. 

"  In  the  case  at  bar  it  is  undisputed  that  the  object  of  this  handhold  is  to 
steady,  aid  and  to  help  passengers  in  getting  off  and  on  cars,  and  it  must  be 
expected  that  said  appliance  will  be  subjected  to  more  or  less  strain,  and  that, 
as  a  consequence  of  this,  it  is  the  duty  of  the  defendant  not  to  make  a  per- 
functory or  careless  inspection  of  it,  but  to  make  such  an  inspecti<m  of  the 
handhold  as  is  reasonable  under  the  circumstances,  and  as  will  satbfy  them 
that  the  handhold  will  answer  the  requirements  naturally  intended  by  it,  and 
for  which  it  is  placed  upon  the  car. 

"  Now,  gentlemen  of  the  jury,  I  charge  you  in  this  connection,  as  requested 
by  the  defendant,  that  the  defendant  company  is  not  an  insurer  of  the  safety 
of  its  passengers.  The  only  duty  it  owed  to  the  plaintiff  in  this  case  imder 
the  declaration  and  the  evidence  was  to  provide  a  car  with  suitable  appliances 
to  enaUe  the  plaintiff  to  alight  at  his  destination,  and  to  see  to  it  that  those 
appliances  were  kept  in  a  safe  and  proper  condition  of  repair.  The  defendant 
is  not  required  to  provide  its  cars  with  all  known  and  approved  appliances 
necessary  to  protest  its  passengers  from  injury,  but  it  is  sufficient  if  it  has  all 
the  approved  appliances  that  are  in  general  use,  and  which  are  necessary  for 
the  protection  of  its  passengers  and  an  appliance  which  has  been  in  daily  use 
for  years  and  has  uniformly  proved  adequate,  and  safe  and  convenient,  may  be 
continued  in  use  without  the  imputation  of  n^ligence.  I  do  not  mean  to  say 
by  that,  gentlemen  of  the  jury,  that  they  are  relieved  trom  the  duty  of  making 
such  inspection  as  may  reasonably  be  necessary  at  such  intervals  as  may  be 
proper.  There  is  no  evidence  in  this  case  that  the  handhold  or  its  fastenings 
has  been  ever  improperly,  insufficiently  or  negligently  repaired  prior  to  the 
time  of  the  accident.    I  think  that  is  sa 

''  It  appears  from  the  evidence  that  the  car  in  question  was  procured  by  the 
defendant  from  a  reputable  and  respectable  builder  and  dealer  not  earlier  than 
April,  1906 ;  that  it  was  a  type  of  construction  generally  approved  and  a  type 
of  car  in  general  use.  There  is  nothing  to  indicate  that  it  was  constructed  of 
improper  materials  at  the  outset,  nor  that  the  wood  posts  to  which  the  hand- 
hold was  attached  was  originally  defective,  but  it  was  such  a  car  as  the 
defendant  had  a  right  to  use  in  its  business.  There  is  no  doubt  about  that. 
But,  of  course,  when  I  say  that,  I  do  not  mean  to  say  with  reference  to  that 
that  they  were  relieved  from  the  duty  of  inspection  to  which  I  have  called  your 
attention.  It  appears  from  the  evidence  that  the  ordinary  and  average  life  of 
the  car  in  question  was  not  less  than  fifteen  years,  and  defendant  had  a  right 
to  continue  the  use  of  this  car  in  its  business  up  to  the  time  of  the  accident 
in  this  case,  provided  they  took  such  means  as  the  law  requires  to  apprise 
themselves  of  deterioration,  decay  or  wear,  by  proper  examination  and  inspec- 
tion, and  made  such  necessary  repairs  as  were  shown  necessary. 

"If  you  believe  from  the  evidence  that  the  defendant  obtained  the  car  in 
question  from  reputable  and  respectable  manufacturers,  not  earlier  than  April, 
1906,  that  it  was  constructed  of  proper  materials,  and  that  there  was  nothing 
to  indicate  that  the  wood  in  the  posts  to  which  the  handhold  was  attached 
was  originally  defective ;  that  the  ordinary  and  average  life  of  the  car  was  not 
less  than  fifteen  years;  that  defendant  employed  such  test  and  made  such  tests 
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and  examination  as  are  required  of  it  daring  its  use  of  the  car,  and  to  apprise 
itself  of  the  deterioration  or  decay,  and  that  such  test  and  inspection  did  not 
reveal  the  defects  which  were  found  to  exist  after  the  accident,  or  should  or 
should  not  reveal  such  defects,  then  I  charge  you  the  defendant  was  not  negli- 
gent in  using  this  car  in  its  business  at  the  time  of  the  accident  and  under 
those  circumstances  the  plaintiff  cannot  recover. 

"  I  am  asked  to  charge  you  in  this  case  the  defendant  was  not  obliged 
under  the  law  and  the  evidence  to  furnish  a  handhold  of  sufficient  strength 
and  capacity  to  sustain  the  whole  or  substantially  the  whole  of  plaintiff's 
weight  in  his  attempting  to  get  off  the  car.  Well,  doubtless,  gentlemen  of  the 
jury,  as  an  academic  question  that  may  be  so,  but  at  the  same  time  I  cannot 
exactly  say  how  much  strain  is  ordinarily  put  upon  a  handhold  of  that  descrip- 
tion. At  the  same  time,  gentlemen  of  the  jury,  it  is  requisite  that  they 
should  put  on  the  car  a  handhold  which  would  sustain  the  strain  which  would 
come  from  the  ordinary  use  of  that  car,  and  I  think  in  our  daily  life,  gentle- 
men of  the  jury,  we  see  people  owing  off  from  a  car  with  one  hand  on  the  car 
and  leaning  a  certain  amount  of  their  weight  forward,  and  the  only  thing  I 
can  say  to  you  on  that  subject  is  that  you  may,  you  must,  find  that  it  should 
be  sufficient  at  least  to  take  the  ordinary  strain  which  will  occur  in  the  run- 
ning of  cars;  and  when  I  say  ordinary  strain  I  do  not  mean  the  strain  which 
comes  from  the  use  by  the  ordinary  individual,  for  the  street  cars  are  not 
merely  for  you  and  for  me,  gentlemen  of  the  jury,  but  they  are  for  gentlemen 
as  large  as  the  plaintiff  in  this  case,  as  large  as  Mr.  Webber  on  the  other  side 
of  the  table,  and'  so  I  do  not  want  you  to  think  that  I  mean  the  strain  an 
average  man  would  give  it,  but  the  strain  which  would  come  in  the  ordinaxy 
use  by  those  of  the  public  who  are  entitled  to  use  it.    *    *    * 

"  I  am  asked  to  charge  you  in  this  case  that  the  plaintiff  was  in  duty 
boimd  to  wait  until  the  car  had  come  to  a  stop  before  attempting  to  alight 
therefrom.  So  far  as  the  right  to  use  the  handhold  is  concerned,  and  if,  in 
attempting  to  alight  before  the  car  stopped,  he  subjected  the  handhold  to  an 
imuBual  or  unreasonable  strain,  his  weight  considered,  and  imder  such  strain 
it  pulled  out  and  resulted  in  his  falling,  I  charge  you  plaintiff  cannot  recover. 
I  cannot  give  that  language,  gentlem^i  of  the  jury.  As  I  said  before,  as  we 
go  through  life  we  see  people  who  will  swing  out  from  a  car  and  I  think  the 
handhold  —  I  think  that  is  a  part  of  the  incidents  of  the  ordinary  use  of  a  car. 
Of  course,  if  a  person  gets  off  a  car  in  motion  he  takes  the  risk  of  so  doing— 
that  is,  the  ri^  which  is  consequent  upon  getting  off  a  car  in  motion,  but  he 
does  not  necessarily,  if  he  swings  off  from  a  car,  unless  he  puts  some  eoctraor- 
dinary  strain  upon  the  handle.  He  does  not,  in  the  mere  attempt  to  alight, 
gentlemen  of  the  jury,  take  the  risk  of  a  defective  handhold  or  a  handhold 
that  would  not  sustain  the  weight  which  is  ordinarily  incident  to  such  an 
action.    ♦    •     • 

"  With  respect  to  the  duty  of  inspection,  all  the  law  required  of  the  defend- 
ant was  that  it  should  provide  such  necessary  means  as  in  the  judgment  of 
those  who  imderstand  the  subject  and  such  as  experience  has  shown  would  be 
sufficient  to  secure  the  safety  of  its  passengers,  and  to  apprise  itself  of  defects, 
deterioration  and  want  of  repair,  and,  if  such  means  are  provided  and  proper 
use  made  thereof,  it  has  discharged  its  duty  in  this  behalf,  and  no  negligence 
can  be  claimed  on  this  head.    •    *    * 
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"  I  am  asked  to  charge  you  that  the  defendant  at  and  before  the  time  of  the 
accident  provided  a  proper  and  sufficient  means  and  system  for  the  inspection 
of  its  cars.  Of  that  there  can  be  no  question.  The  system  was  unquestionably 
proper,  but  whether  there  was  the  proper  inspection  or  not  is  a  question,  or 
one  of  the  questions,  in  this  case  for  you. 

"Now,  I  am  asked  to  charge  you  on  the  question  of  a  latent  defect.  Of 
course,  gentlemen  of  the  jury,  if  this  may  be  said  to  be  a  latent  defect  which 
was  not  discoverable  by  the  ordinary  inspections,  there  would  not  be  any 
liability.  It  is  claimed  in  this  case,  gentlemen  of  the  jury,  that  there  was  no 
evidence  of  rotten  wood  from  the  outside  that  was  open  to  a  glance  or  a  proper 
examination  by  the  eye.  That  is  denied,  I  think,  by  the  plaintiff  in  this  case 
because  the  testimony  of  Mr.  Newman  contains  some  expressions  which  would 
tend  to  show  that  the  wood  was  discolored  around  the  lug,  or  whatever  you 
may  call  it,  that  pari  of  the  front  through  which  the  screws  were  placed,  and 
that  it  ought  to  have  apprised  the  defendant  of  a  possible  deterioration. 
What  the  fact  is  in  this  case  is  one  of  the  questions  for  you.  All  I  can  say 
is  that  if  they  made  the  proper  inspection  by  applying  a  sufficient  amount  of 
force,  if  you  think  that  that  was  essential  to  the  inspection  and  made  a  proper 
inspection  with  the  eye  and  that  under  those  circumstances  the  mere  fact  that 
there  was  evidence  of  decay  beneath  might  make  it  a  latent,  or  would  make  it 
doubtless  a  latent,  defect  for  which  they  would  not  be  liable,  but  whether  there 
is  a  proper  and  sufficient  application  of  force  and  putting  of  strain  upon  that 
handhold,  if  you  find  that  to  be  part  of  a  reasonable  inspection,  or  whether  an 
inspection  would  have  disclosed  the  fact  that  the  wood  was  so  deteriorated 
that  the  handlebars  should  have  been  taken  off,  is  a  question  for  you,  and  not 
a  question  for  me. 

"I  am  asked  to  charge  you,  and  do  charge  you,  if  you  believe  from  the 
evidence  that  the  defendant's  agents  and  servants  properly  inspected  the  car 
and  its  appliances  at  all  reasonable  times  before  the  accident,  and  that  such 
inspections  did  not  disclose,  and  could  not  in  reason  have  disclosed)  the  defect 
which  was  found  to  exist  after  the  accident,  then  that  the  existence  of  such 
defects  would  not  be  negligence  and  plaintiff  could  not  recover.  I  think  that 
isso.    •    •    • 

"  I  am  asked  to  charge  you  that  the  law  does  not  require  defendant  to  make 
examinations  and  inspections  of  the  handles  to  remove  the  screws  and  take  off 
the  brackets  for  the  purpose  of  examining  the  condition  of  the  wood  under- 
neath the  bracket.  I  think  that  is  so,  gentlemen.  I  cannot  lay  down  a  rule 
telling  you  how  much  of  an  inspection  there  should  be,  or  what  inspection 
there  should  be,  but  there  should*  be  a  reasonable  inspection,  and  if,  gratlemen 
of  the  jury,  you  find  from  the  evidence  in  this  case  there  should  have  been  a 
pressure  or  a  strain  put  upon  that  bracket  as  a  part  of  the  inspection,  if  you 
find  that  a  proper  inspection  of  that  kind  would  have  disclosed!  the  defect, 
why  the  plaintiff  would  be  entitled  to  recover  unless  he  has  been  guilty  of 
negligence. 

"And,  too,  gentlemen  of  the  jury,  if  you  believe  that  an  inspection  of  the 
wood  around  the  immediate  vicinity  of  the  lug  by  which  the  bracket  was 
attached  would  have  showed  that  the  wood  was  deteriorating,  you  may  find, 
gentlemen  of  the  jury,  that  they  ought  to  have  made  a  further  inquiry  by  the 
removal  of  the  bracket,  but  if  there  was  nothing,  if  a  proper  inspection  dls- 
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dosed  nothing  aronnd  the  bracket  to  indicate  a  deterioration  of  the  wood, 
they  bought  this  oar,  I  think,  from  a  reputable  manufacturer,  and  if  the  wood 
appeared  sound,  I  think  myself,  gentlemen  of  the  jury,  they  were  not  obliged 
in  the  matter  of  inspectiim  to  remove  the  bracket." 

Plaintiff  havii^  recovered  a  judgment  of  $1^800,  defendant 
made  a  motion  for  a  new  trial  which  was  denied. 

The  case  is  now  in  this  court  for  review  upon  the  following 
questions  as  stated  by  defendant : 

''(1)  There  should  have  been  a  direction  for  defendant  on  the  close  of  plain* 
tiflTs  evidence 

''(2)  There  should  have  been  a  direction  for  defendant  on  all  the  evidence. 

''(3)  There  was  error  in  the  court's  refusal  to  receive  the  testimony  of 
Savage  as  to  the  purpose  the  handhold  was  intended  and  designed  to  serve, 
and  his  refusal  to  charge  as  requested  on  thb  point,  and  his  charge  as  given. 

"(4)  There  was  error  in  the  court's  refusal  to  charge  as  requested  that  the 
mere  fact  the  handhold  pulled  loose  and  that  the  accident  happened  in  thia 
case  is  no  evidence  of  negligence. 

^'(6)  There  was  error  in  the  overruling  of  defendant's  motion  for  a  new 
trial,  and  in  the  reasons  of  the  judge  given  therefor." 

Corliss,  Leete  &  Joslyn,  of  Detroit  {Wm.  0.  FitzpairicJe,  of 
Detroit,  of  counsel),  for  appellant 

Clarence  P.  MiUigan,  of  Detroit,  for  appellee. 

• 

Opinion  by  Beooke,  J. : 

1,  2.  Referring  to  the  motion  for  a  directed  verdict,  we  need  say 
no  more  at  this  point  than  that  in  our  opinion  the  case  presented 
on  the  part  of  Ae  plaintiff  was  clearly  one  for  the  jury,  under 
proper  instructions. 

3.  Did  the  court  err  in  refusing  to  receive  testimony  offered  on 
behalf  of  defendant  as  to  the  purpose  the  handhold  was  intended 
to  serve,  and  charging  in  respect  thereto  as  he  did  ?  We  think  not. 
No  testimony  offered  upon  that  question  could  have  added  to  the 
knowledge  already  in  the  possession  of  each  of  the  jurors.  The 
use  of  the  appliance  is  absolutely  obvious.  It  is  intended  pri- 
marily as  an  aid  to  passengers  in  boarding  and  alighting  from  cars, 
but,  when  cars  are  crowded,  it  is  frequently  used  by  passengers 
to  enable  them  to  maintain  themselves  in  a  position  upon  the  car 
which  without  its  use  would  be  impossible.  It  is  intended  for  use 
by  all  who  are  invited  to  become  passengers  upon  the  cars  of  de- 
fendant.    As,  in  its  invitation  to  the  public,  no  discrimination  is 
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or  can  be  made  by  defendant  in  favor  of  those  light  in  weight  or 
against  those  who  are  heavy,  it  follows  that  defendants'  equip- 
ment mnst  be  such  as  to  reasonably  meet  the  demands  of  all.  The 
handhold  is  frequently  subjected  to  severe  strain.  Appliances  of 
this  character,  devoted  to  such  uses,  impose  upon  those  who  furnish 
them  the  duty  of  maintaining  a  very  high  factor  of  safety.  The 
inf requency  of  such  accidents  as  the  one  which  caused  the  plaintiffs 
injury  would  indicate  that  both  manufacturer  and  operator  recog- 
nize this  principle.  Common  experience  teaches  every  one  the 
character  of  the  use  to  which  the  handhold  is  put.  The  defendant 
cannot  be  permitted  to  say  that  it  was  not  designed  to  be  used  in  a 
manner  which  it  daily  permits  and  invites.  It  was  not  error  to 
exclude  the  testimony  offered,  nor  to  charge  the  jury  in  accordance 
with  the  views  here  indicated. 

4,  5.  We  are  of  opinion  that  to  have  given  this  request  to  charge 
without  qualification  would  have  amounted  to  error  under  our 
decisions.  The  plaintiff's  case  was  predicated,  not  only  upon  the 
fact  that  the  handhold  pulled  out  and  the  accident  happened,  but 
upon  evidence  that  the  wood  underneath  the  lugs  was  decayed,  to 
such  an  extent  that  the  screws  drew  out,  and  upon  further  evi- 
dence that  the  appearance  of  the  wood  immediately  outside  the 
lugs  was  such  as  might  reasonably  lead  a  careful  and  prudent  in- 
spector to  suspect  the  existence  of  decay  in  the  timber.  Such  evi- 
dence, coupled  with  the  failure  of  the  appliance,  we  think  war^ 
ranted  the  court  in  submitting  the  question  to  the  jury,  who,  in 
turn,  might  draw  an  inference  of  negligence  on  the  part  of  the 
defendant  from  the  failure  of  the  handhold  and  the  happening 
of  the  accident  under  the  circumstances  disclosed  by  the  testimony. 
Upon  this  point  the  following  Michigan  cases  will  be  found  in- 
structive: BamowsJey  v.  Helson,  89  Mich.  523,  60  N.  W.  989, 
15  L.  R.  A.  33 ;  Stoody  v.  Detroit,  etc.,  B.  Co.,  124  Mich.  420,  83 
K  W.  26;  2^  Fermer  v.  8oo  River  Wrecking  Co.,  129  Mich.  596, 
89  N".  W.  353 ;  Howell  v.  Lancing  City  Electric  B.  Co.,  3  St.  Ry. 
Rep.  443, 136  Mich.  432,  99  N.  W.  406 ;  SeiveTl  v.  Detroit  United 
Railway,  158  Mick  407,  123  N.  W.  2 ;  NiedzinsJci  v.  Bay  City 
Traction,  etc.,  Co.,  160  Mich.  517,  125  N.  W.  409;  Mirable  v. 
Simon  J.  Murphy  Co.,  135  K  W.  299. 

We  are  of  opinion  that  the  instructions  of  the  court  with  refer- 
ence to  the  duty  of  inspection  were  proper.  It  is  obvious  that  the 
handhold  is,  so  far  as  the  safety  of  the  passenger  is  concerned, 
one  of  the  most  vital  parts  of  the  car.    We  may  say  of  defendant 
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here  as  was  said  of  defendants  in  the  case  of  Scott  v.  University 
Athletic  Ass%  152  Mich.  684,  116  N.  W.  624,  17  L.  R.  A.  (N. 
S.)  234,  125  Am.  St  Rep.  423,  15  Ann.  Cas.  515: 

''They  were  not  insurers  of  safety,  they  did  not  contract  that  there  were 
no  unknown  defects,  not  discoverable  by  the  use  of  reasonable  means;  but, 
having  constructed  the  stand,  they  did  contract  that,  except  for  such  defects, 
it  was  safe." 

In  the  case  of  Texas  &  P.  By.  Co.  v.  Allen,  114  Fed.  177,  62 
C.  C.  A.  133,  which  upon  the  facts  much  resembles  the  case  at 
bar  except  that  there  an  employee  instead  of  a  passenger  was  in- 
jured, the  Court  of  Appeals  for  the  Fifth  Circuit  approved  of  the 
following  definition  of  the  word  "  inspection  " : 

**  *  Inspection/  gentlemen,  as  used  in  the  court's  charge,  is  an  inquiry,  by 
actual  observation,  into  the  state,  efficiency,  safety  and  quality  of  the  thing 
inspected.  Inspection  of  the  appliances  and  instrumentalities  in  use  by  a  rail- 
way company  should  not  rest  alone  upon  the  vision,  because  there  are  many 
defects,  the  existence  of  which  could  be  ascertained  by  reasonable  and  ordinary 
tests  which  involve  the  exercise  of  senses  other  than  the  sense  of  vision.  I 
should  say  the  railway  company  would  be  liable  for  those  defects  in  its  appli- 
ances and  instrumentalities  which,  in  the  course  of  inspection,  could  be  per- 
ceived—  that  is,  capable  of  coming  under  the  cognizance  of  any  one  or  more 
of  the  senses  of  man  in  the  exercise  of  ordinary  care.  Inspection  not  only 
involves  looking  at  cars  and  appliances,  but  as  well  all  those  tests  which  would 
ordinarily  be  used  to  ascertain  the  condition  of  cars  and  appliances  that  a 
reasonably  prudent  man  would  use  in  the  exercise  of  such  an  undertaking." 

The  charge,  as  a  whole,  we  think,  presented  the  question  of  de- 
fendant's negligence  fairly.  No  error  is  discovered  in  the  record. 
The  judgment  is  affirmed. 


Maryland  Electric  Rys.  Co,  v.  Beasley. 

(Maryland  —  Court  of  Appeals.) 

GoLUSiON  WITH  Vehicle  at  Cbossino;  Failubb  op  Autoicatio  Bkll  to  Bino; 
EviDBNCE ;  CoNTBiBUTOBY  Neguoence.  —  In  an  action  to  recover  damages 
resulting  from  a  collision  with  a  street  car  at  a  crossing,  evidence  as  to 
the  operation,  at  indefinite  periods  prior  to  the  accident,  of  an  automatic 

Common  Knowledge  as  to  Pbotosrapliy.  —  In  Chamherlayne's  Modem 
Law  of  Evidence,  §  729,  it  is  said:  "The  scientific  principles  relating  to 
photography,  the  mechanical  and  chemical  processes  employed  and  the  general 
accuracy  of  the  results,  are  known  to  the  courts.  The  accuracy  of  a  properly 
taken  X-ray  photograph  of  the  bones  of  a  living  body  will  be  judicially  known.** 
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alann  bell  and  photographa  of  the  scene  of  the  accident  taken  some  time 
thereafter  were  admissible. 

Evidence  examined  and  held,  that  the  driver  of  the  vehicle  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 

Defendant  appeals  from  a  judgment  for  plaintiff.    Reported  83  Atl.  157. 
Charles  A.  Marshall  and  Robertson  Oriswold,  for  appellant 
Robert  Moss,  for  appellee. 

Opinion  by  Pearce,  J. : 

This  suit  was  brought  by  the  appellee  to  recover  damages  re- 
sulting from  a  collision  at  Shipley  Station,  on  the  line  of  the 
Maryland  Electric  Railways  Company,  between  one  of  the  appel- 
lant's cars  and  a  team  of  mules  and  wagon  belonging  to  the  appel- 
lee, one  of  the  mules  being  killed,  the  wagon  and  load  of  peas  de- 
stroyed, and  the  harness  much  broken  and  injured.  The  driver 
of  the  wagon  also  sustained  injuries  for  which  he  has  brought 
suit,  the  result  of  which,  by  agreement  of  counsel,  is  to  abide  the 
decision  of  this  appeal. 

The  public  road  from  Severn  to  Baltimore  crosses  the  railways 
track  at  Shipley  Station,  and  is  used  day  and  night  by  a  very 
large  number  of  teams  hauling  produce  of  all  sorts  to  market.  The 
county  road  at  that  crossing,  going  towards  Baltimore,  runs  near 
North  East  and  crosses  the  track  at  an  angle  of  about  forty  de- 
grees. The  approach  of  the  railway  to  the  station  coming  from 
Baltimore  is  through  a  deep  cut,  the  course  before  entering  the 
cut  being  nearly  due  south,  but  curving  in  the  cut  until  it  emerges 
from  it,  until  at  the  crossing  the  course  is  about  southeast  It 
appears  froni  the  testimony  of  the  plaintiff,  as  a  result  of  actual 
measurement  by  him,  that  a  car  approaching  this  crossing  from 
Baltimore  comes  first  into  the  vision  of  one  at  the  crossing,  or  ten 
feet  therefrom,  at  a  point  450  feet  from  the  center  of  the  cross- 
ing, as  is  shown  on  the  blueprint  used  at  the  argument  There 
is  an  automatic  bell  at  the  station,  the  purpose  of  which  is  to  warn 
travelers  of  the  approach  of  trains,  but  there  was  evidence  from  a 
number  of  witnesses  that  it  rang  frequently  when  there  were  no 
cars  approaching,  and  frequently  failed  to  ring  when  they  were 
approaching.  Mr.  Warthen,  who  lived  at  Shipley  in  May,  1910, 
said  it  rang  "  continuously  most  of  the  time  "  though  sometimes 
it  acted  properly,  that  it  was  a  nuisance  and  disturbed  him  so 
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much  at  night  that  he  wrote  to  the  company  abont  it,  it  might 
have  been  a  week  or  as  much  as  two  weeks  before  the  accident,  but 
he  could  not  tell  just  how  long.  Mr.  Stockett  said  he  lived  close 
to  Shipley  Station  up  to  October,  1909,  that  he  had  known  this 
bell  to  ring  twenty-four  to  forty-eight  hours  on  a  stretch ;  that  it 
became  a  nuisance  and  he  complained  to  the  company,  and  they 
gave  him  a  key  to  the  box  so  he  could  stop  it,  and  he  had  stopped 
it  as  late  as  10  o'clock  at  night  Mr.  Eelley  said  he  often  heard  it 
ringing  when  there  was  no  car  coming;  that  he  had  waited  on  that 
account  as  much  as  ten  miimtes  before  attempting  to  cross,  and 
had  become  so  hardened  to  it  that  he  paid  no  attention  to  its  ring- 
ing during  the  last  year  or  so.  He  drove  over  that  crossing  the 
day  of  the  accident,  but  could  not  say  whether  the  bell  then  rang. 
Mr.  Ford,  who  lived  about  200  yards  distant,  said  seven  out  of 
ten  times  when  it  would  be  ringing  there  would  be  no  car  coming; 
that  he  crossed  there  that  day,  but  the  bell  was  not  ringing  at  that 
time.  Richard  Hall  said  he  crossed  there  frequently,  going  to 
and  coming  from  Baltimore,  when  the  bell  was  ringing  and  there 
was  no  car  coming.  This  was  in  the  summer  of  1910,  but  he  could 
not  say  whether  it  was  before  or  after  this  accident,  and  there  was 
similar  testimony  from  other  witnesses. 

Wesley  Forrester,  the  driver  of  the  team,  testified  that  he  left 
Mr.  Beasley's  about  seven  miles  from  Shipley  about  9:30,  June 
14,  1910.  The  night  was  foggy.  His  mules  walked  most  of  the 
time  and  he  could  see  their  heads  as  he  drove  along;  that  he  had 
been  driving  that  road  five  or  six  years  day  and  night  and  he  knew 
this  bell,  and  knew  it  often  rang  continuously  whether  cars  were 
coming  or  not ;  that  as  he  approached  that  night  he  stopped  thirty 
or  forty  yards  from  the  track,  and  heard  the  bell  ringing  faintly,' 
but  heard  nothing  else ;  then  went  up  to  the  tracks,  stopped,  looked 
in  both  directions,  listened  but  saw  nothing,  and  heard  nothing 
except  the  bell,  and  then  went  on ;  that  the  first  notice  he  had  that 
the  car  was  coming  was  when  he  saw  the  headlight  right  on  top 
of  him. 

On  cross-examination  he  said  he  stopped  at  the  track  two  or 
three  minutes  before  attempting  to  cross,  and  he  had  stopped  at 
other  times  when  the  bell  was  ringing,  as  much  as  ten  or  fifteen 
minutes,  and  had  waited  until  three  or  four  other  wagons  came 
along  and  crossed  before  him.  He  said  he  was  not  asleep  when 
he  approached  the  crossing,  and  had  not  been  asleep  that  night, 
but  that  he  would  not  swear  that  as  he  came  to  the  crossing  he  did 
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not  have  hk  hands  and  his  head  down ;  that  he  did  not  hear  either 
a  station  signal  or  a  danger  signal  from  the  car,  and  that  he  is 
positive  he  would  have  heard  either  or  both,  if  they  were  given. 

Harry  Albaugh  testified  for  the  defendant  that  he  left  Balti- 
more on  the  14th  of  June,  1910,  on  the  11 :35  p.  m.  car ;  that  he 
occupied  the  front  seat  on  the  front  car  on  the  right  hand  side, 
the  motorman  being  on  the  left;  that  the  car  had  a  bright  head- 
light, and  he  could  see  blades  of  grass  in  the  track  200  feet  ahead ; 
that  he  had  been  keeping  notice  of  the  whistle  being  blown,  and 
just  before  they  got  to  the  curve  approaching  Shipley  a  real  sharp 
whistle  was  given;  that  just  as  they  came  around  the  curve  he  saw 
the  head  of  one  mule  going  very  slowly  across  the  track;  that  he 
jumped  and  then  saw  both  mules  and  saw  a  man 

"  sitting  in  the  seat  with  his  head  down  and  the  reins  in  his  hands  carelessly 
like  this  ( hidicating)  .'^ 

The  man  on  the  wagon  never  made  a  move  to  get  out  of  the  way, 
and  when  he  saw  the  car  was  going  to  hit  them  he  moved  back  in 
the  car,  but  facing  front  all  the  time ;  that  he  felt  the  car  tremble 
as  the  brakes  were  applied ;  that  the  whistle  was  blown  before  the 
team  was  in  sight,  and  after  it  was  in  sight  six  or  eight  times; 
that  the  bell  was  ringing  all  the  time  when  the  car  stopped  until 
the  car  backed  into  the  siding,  and  began  again  as  the  Annapolis 
car  approached;  that  the  motorman  slowed  up  before  he  hit  the 
curve,  and  he  judged  the  car  after  that  was  going  about  half  as 
fast  as  before. 

Allan  T.  Hopkins  was  on  the  right-hand  side  about  the  middle 
of  the  front  car,  there  being  two  on  the  train,  with  a  bright  head- 
light; the  whistle  was  sounded  as  they  approached  the  curve,  and 
again  just  as  they  came  around  the  curve.  He  did  not  see  the 
mules,  but  saw  the  motorman  apply  the  brakes  two  or  three 
seconds  before  the  collision,  and  that  the  car  was  going  at  a  moder- 
ate speed. 

W.  C.  Kennedy  was  in  the  center  of  the  first  car  with  his 
window  up.  When  the  emergency  brakes  were  applied  he  looked 
out  and  saw  the  heads  of  two  mules  on  the  track,  and  he  judged 
the  car  was  about  150  feet  from  the  crossing;  heard  the  whistle 
blow  when  the  emergency  brakes  were  applied  and  also  before. 

V.  J.  Vanous,  the  conductor  in  charge  that  night,  said  the 
regular  crossing  signal  was  blown  just  before  they  reached  Shipley 
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about  150  yards  from  the  crossing,  and  the  danger  signal  follow- 
ing from  five  to  ten  seconds  later  as  well  as  he  could  judge. 

WnL  T.  Scible,  the  motorman  on  the  car,  testified  that  he 
stopped  at  Linthicum,  the  station  just  north  of  Shipley,  and  after 
leaving  Linthicum  blew  for  Shipley,  and  at  a  reasonable  distance 
blew  for  that  crossing;  that  as  he  eased  up  on  the  car  and  swung 
round  the  curve  he  saw  the  tail  end  of  the  wagon  on  the  track 
about  100  feet  away ;  that  he  grabbed  the  brake  with  one  hand  and 
the  whistle  cord  with  the  other  and  shut  his  eyes  to  keep  out  the 
fiying  glass,  and  when  he  stopped,  the  wagon  was  smashed  into 
pieces. 

The  blueprint  already  referred  to  was  then  put  in  evidence, 
and  Mr.  Laying,  the  engineer  who  made  the  plat,  testified  to  its 
accuracy,  and  said  that  when  a  car  coming  from  Baltimore  is  600 
feet  from  the  crossing,  the  headlight  strikes  the  road  127  feet  from 
the  crossing,  and  when  the  car  is  198  feet  from  the  crossing,  it 
strikes  the  road  forty-nine  feet  from  the  crossing.  He  said  there 
was  no  change  in  the  surroundings  affecting  the  vision  of  the  light, 
as  only  a  little  had  been  cut  out  of  the  tops  of  the  trees  near  the 
station  above  the  line  of  vision.  He  also  offered  to  exhibit  certain 
photographs  of  the  location  taken  after  this  trimming,  which,  on 
objection  by  the  plaintiff,  were  excluded. 

It  should  also  be  noted  that  the  plaintiff  testified  with  com- 
mendable frankness  that  the  driver  of  that  team  at  ten  feet  from 
the  track  could  see  further  towards  Baltimore  than  when  right  on 
the  track,  and,  on  cross-examination,  after  having  stated  in  his 
examination-in-chief,  that  one  ten  feet  from  the  track,  could  see 
down  the  track  450  feet,  by  his  own  measurement,  said  that  if  the 
driver  had  stopped  ten  feet  from  the  track  and  had  looked  for  the 
light,  he  should  have  seen  it  There  were  six  exceptions  to  the 
rulings  on  evidence  and  one  to  the  rulings  on  the  prayers.  The 
first,  second,  third,  fourth  and  fifth  exceptions  were  taken  to  the 
action  of  the  court  in  permitting  a  number  of  the  plaintiff's  wit- 
nesses to  testify  to  the  operation,  at  indefinite  periods  prior  to  the 
accident,  of  the  automatic  alarm  bell  at  the  crossing,  and  may  all 
be  considered  as  one  exception.  The  sixth  exception  was  tekea  to 
the  refusal  to  allow  the  introduction  in  evidence  of  the  photo- 
graphs mentioned. 

The  principle  involved  in  the  group  of  exceptions  above  was 
considered  in  Brooke  v.  Winters,  39  Md.  509,  and  in  Maryland, 
Del.  &  Va.  R.  R.  v.  Brown,  109  Md.  319,  71  AtL  1005,  and  its 
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application  has  been  frequently  discussed  in  the  various  courts  of 
this  country  under  varying  circumstances.  Without  repeating 
here,  we  may  refer  to  what  was  quoted  in  R.  R.  v.  Brown,  supra, 
from  Wigmore  on  Evidence,  as  bearing  generally  upon  the  sub- 
ject Elliott,  in  his  work  on  Evidence,  vol.  1,  §  87,  referring 
more  directly  to  the  precise  question  here  involved,  says: 

"  Where  it  becomes  necessary  to  affect  those  charged  with  the  duty  of  keep* 
ing  highways,  bridges  or  other  structures  in  a  safe  condition,  or  of  keeping 
only  competent  persons  in  their  service,  with  notice  of  defects  or  unfitnea8,  or 
vjhere  the  question  is  ae  to  the  safety  or  wvaUahUity  of  a  fnaoh4ne  or  contrvo' 
anoe  designed  for  a  partiotUar  purpose  or  for  praotioal  use,  evidence  is  admis- 
sible to  show  how  the  thing  served  when  put  to  the  use  for  which  it  was 
designed,  in  the  one  ease,  or  that  occurrences  of  a  character  to  make  the 
defect  or  incompetency  notorious  had  taken  place,  in  the  other." 

This  rule  is  illustrated  in  the  following  cases,  among  numerous 
others : 

Brewing  Co.  v.  Bauer,  50  Ohio  St.  560,  35  K  E.  55,  40  Am. 
St  Eep.  686,  where  in  an  action  for  injuries  to  an  employee 
while  operating  a  lift  or  elevator  which  it  was  his  duty  to  operate, 
evidence  was  admitted  showing  that  on  a  prior  occasion  the  ele- 
vator behaved  in  the  same  manner  as  when  he  was  injured,  as 
tending  to  show  some  vice  in  its  construction  or  defect  in  its  main- 
tenance, rendering  its  operation  unreliable  and  dangerous,  and 
that  the  employer  knew,  or  should  have  known  of  this  fact. 

Myers  v.  Hudson  Iron  Co.,  150  Maw.  125,  22  N.  E.  631,  15 
Am.  St.  Eep.  176,  where  evidence  was  held  admissible  of  former 
slips  of  the  clutch  gear  designed  to  prevent  slipping,  by  which 
slipping  the  plaintiff  was  injured,  said  former  slippings  bein^  in 
the  knowledge  of  the  defendant. 

PiUsburgh  &  Ft.  Wayne  B.  W.  v.  Ruby,  38  Ind.  294,  10  Am. 
Rep.  Ill,  where  evidence  was  held  admissible  of  particular  acts 
of  carelessness  on  the  part  of  a  coservant  to  show  his  retention 
by  the  master  after  he  knew  of  his  carelessness. 

McCarragher  v.  Rogers,  120  K  Y.  526,  24  N.  E.  812,  where 
in  an  action  for  an  injury  by  an  employee  because  a  piece  of  ma- 
chinery he  was  operating  jumped  out  of  the  socket,  a  person  pre- 
viously injured  at  the  same  machine  was  allowed  to  testify  that 
this  occurred  frequently  during  his  use  of  it.  And  to  the  same 
effect  are  BaJcer  v.  Hagey,  177  Pa.  128,  35  Atl.  705,  55  Am.  St 
Eep.  712,  and  Perry  v.  Machine  Co.,  70  Vt  277,  40  Atl.  731. 
Vol.  8—16 
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The  broad  principle  underlying  all  these  cases  is  well  stated  in 
Brooke  v.  Winters,  39  Md.  508,  as  follows: 

"  The  rule  that  excludes  facts  because  they  are  collateral  does  not  apply  to 
facts  wherever  existing  if  they  may  afford  any  reasonable  presumption  as  to 
the  matter  in  dispute.  Whether  they  are  facts  before  or  after  the  suit,  they 
are  admissible,  if  they  illustrate  or  explain  the  question  in  issue." 

One  important  qualification  of  this  rule  is  that  the  time  must  not 
be  too  remote,  and  in  this  respect  we  think  the  evidence  admitted, 
being  of  practically  continuous  behavior  of  the  bell,  comes  within 
that  requirement  of  the  rule. 

It  should  also  be  noted  that  in  all  such  cases  it  will  be  pre- 
sumed that  the  trial  court  did  its  duty  and  all  reasonable  pre- 
sumptions necessary  to  uphold  its  rulings  will  be  indulged.  1 
Elliott  on  Evidence,  §  127 ;  and  that  the  matter  should  be  r^arded 
as  in  the  discretion  of  the  trial  court,  unless  there  is  plain  evi- 
dence of  abuse  of  that  discretion.  There  is  no  such  evidence  here 
and  there  was  no  error  in  these  rulings. 

As  to  the  sixth  exception  relating  to  the  admissibility  of  photo- 
graphs taken  some  time  after  the  accident  and  after  a  change 
of  seasons,  the  authorities  are  not  in  harmony. 

In  Dyson  v.  N.  Y.  &  N.  E.  R.  iJ.,  57  Conn.  9,  17  Atl.  137,  14 
Am.  St.  Eep.  82,  Chief  Justice  Beardsley  said: 

"  The  picture  represented  the  crossing  in  question  and  its  surroundings,  and 
presumably  the  court  below  found  it  was  a  correct  representation  of  them. 
The  change  in  the  appearance  of  the  locality  by  the  falling  of  the  leaves  from 
the  trees  was  of  course  open  to  explanation." 

In  Chicago  &  Eastern  lU.  B.  B.  Co.  v.  Crose,  214  HI.  602,  73 
K  E.  865,  106  Am.  St  Rep.  135,  the  court  said: 

"Photographs  offered  in  evidence  to  explain  a  transaction  are  only  com- 
petent when  they  are  shown  to  have  been  taken  so  as  to  correctly  exemplify 
the  actual  situation,  circumstances  and  surroundings  at  the  time.  When  the 
situation  and  surrounding  circumstances  are  subject  to  change,  photographs, 
to  be  of  any  value  as  evidence,  must  be  shown  to  have  been  taken  at  the  tim^ 
or  when  the  situation  and  surroundings  are  imchanged." 

In  the  case  before  us  certain  trees  which  were  referred  to  by 
the  driver  as  obstructing  the  vision,  and  which  were  in  leaf  at  the 
time  of  the  accident  in  June,  had  been  since  trimmed,  though 
only  in  the  tops,  and  there  had  been  a  fall  of  snow  when  the  photo- 
graph was  tfien.    It  is  not  possible  to  lay  down  a  general  rule 
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as  to  what  changes  ^11  require  an  exclusion  of  photographic 
representations  of  the  locality,  but  the  trial  court  with  the  photo- 
graphs before  it,  and  the  witness  who  took  them,  ought  to  be  con- 
ceded some  discretion  in  admitting  or  rejecting  them,  and  we 
should  not  feel  warranted  in^  reversing  this  judgment  upon  that 
ground,  without  clear  proof  that  injury  was  thereby  inflicted  upon 
the  defendant. 

This  brings  us  to  the  rulings  on  the  prayers. 

It  conclusively  appears  from  the  evidence  that  the  automatic 
electric  bell  had  been  almost  continuously  out  of  order  for  some 
time  before  the  accident;  that  it  could  not  be  relied  on  for  the 
purpose  for  which  it  was  provided,  and  that  this  was  well  known 
to  the  driver  at  and  before  the  time  of  the  accident.  His  own 
evidence  shows  he  knew  that  when  the  bell  was  silent,  this  gave 
no  assurance  of  safety,  and  that  its  ringing  was  no  certain  indica- 
tion of  danger. 

The  situation,  therefore,  as  to  him,  was  the  same  as  if  a  bell 
had  never  been  placed  there,  except  that  his  knowledge  of  the  un- 
trustworthiness  of  the  bell  when  he  heard  it  ringing  as  he  ap- 
proached the  track  and  later  drove  on  it,  demanded  special  care 
and  caution  on  his  part  to  look  and  listen  for  the  danger  of  which 
the  track  itself  was  a  warning. 

The  defendant's  third  prayer,  which  was  refused,  asked  that 
the  jury  be  instructed 

**  that,  from  the  uncontradicted  evidence  in  the  case,  the  driver  of  the  plaintiff's 
wagon  was  guilty  of  negligence  directly  contributing  to  the  accident  com- 
plained of,  and  therefore  their  verdict  must  be  for  the  defendant." 

There  is  evidence  strongly  suggesting  that  he  was  asleep  in  his 
seat  when  he  drove  on  the  track,  until,  as  he  expressed  it,  "  he 
saw  the  headlight  right  on  top  of  him,"  but  he  denied  that  he  had 
been  or  was  asleep,  though  he  would  not  deny  that  his  head  was 
down  and  his  hands  dropped.  If  this  were  the  only  basis  of  that 
prayer  it  could  not  be  granted,  because  that  remains  a  disputed 
fact  for  the  jury.  But  that  is  not  the  only,  nor  is  it  the  real,  basis 
of  the  prayer.  The  uncontradicted  testimony  of  Mr.  Layng,  the 
draftsman  of  the  blueprint,  is  that  when  a  car  coming  from  Balti- 
more is  600  feet  from  the  crossing  the  light  is  thrown  plainly  on 
the  road  on  which  Forrester  was  driving  at  a  point  127  feet  from 
the  crossing,  and  the  uncontradicted  testimony  of  the  plaintiff, 
Mr.  Beasley,  is  that  the  driver  when  ten  feet  from  the  track  should 
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have  seen  the  headlight  itself  450  feet  from  the  crossing,  as  there 
was  nothing  to  obstruct  his  view. 

The  driver  himself  testified  that  if  the  car  was  going  to  stop  at 
the  station  he  was  sure  it  could  not  have  traveled  round  the  curve 
at  the  rate  of  twenty  miles  an  hour,  to  the  crossing,  before  he  got 
over  the  track,  and  the  testimony  is  uncontradicted  that  the  car 
was  going  to  stop  at  the  station.  The  driver  says  he  heard  no 
whistle  or  signal,  and  no  noise  of  an  approaching  car,  but  there  is 
no  contradiction  of  the  testimony  that  repeated  signals  were  given, 
nor  of  the  fact  that  there  were  two  cars  on  in  the  dead  of  night 

It  has  been  repeatedly  held  in  this  State  that  when  one  who  can 
see  and  hear,  says  he  looked  and  listened,  but  did  not  see  or  hear 
an  object,  which  if  he  had  really  looked  and  listened,  he  must 
have  seen  or  heard,  such  testimony  is  unworthy  of  consideration 
(Helm's  Case,  84  Md.  515,  36  AtL  119,  36  L.  K.  A.  215; 
Medairy's  Case,  86  Md.  174,  37  Atl.  796 ;  Roming's  Case,  96  Md. 
80,  53  Atl.  672;  Phillip's  Case,  104  Md.  458,  65  AtL  422) ;  and 
this  is  now  declared  in  1  Elliott  on  Evidence,  §  127,  to  be  the 
general  rule.  We  cannot  escape  the  conclusion  that  this  prayer 
should  have  been  granted,  and  this  renders  it  unnecessary  to  con- 
sider the  rulings  on  any  of  the  other  prayers,  except  those  of  the 
plaintiff  which  it  follows  should  have  been  refused. 

Judgment  reversed,  without  awarding  a  new  trial,  costs  above 
and  below  to  be  paid  by  the  appellee. 


Sawin  v.  Connecticut  Valley  8t.  By.  Co. 

(Maasachusetts^- Supreme  Judicial  Oourt.) 

1.  Injubt  to  Passengbb  bt  Givin<^  Wat  of  Culvebt;  Liabilitt  of  Ooicpant. 
—  Where  a  culvert  maintained  principally  by  a  municipality  gaye  way 
because  of  a  heavy  rain,  and  a  passenger  on  defendant's  car  was  injured, 
defendant  is  liable. 

MAINTENANCE  ANB  REPAIR  OF  BRIDGES,  CULVERTS,  ETC. 

In  Opdycke  v.  Public  Service  Ry.  Co.,  7  St.  Ry.  Rep.  249,  78  N.  J.  L.  676, 
76  Atl.  1032,  it  appeared  that  a  street  railway  company  had  built  a  bridge  for 
its  tracks  by  the  side  of  a  bridge  for  the  use  of  the  public,  both  of  which  were 
within  the  bounds  of  the  highway.  The  bridge  constructed  by  the  company 
was  similar  to  railroad  bridges  with  open  spaces  between  the  cross-ties.  A 
runaway  horse  of  the  plaintiff  ran  onto  the  bridge  and  was  killed  by  reason 
of  its  feet  falling  through  the  open  spaces.    It  was  held  that  the  company 
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2.  Cabe  Towabd  Passengebs.  —  A  street  railway  company  is  bound  to  exer- 
cise the  utmost  diligence  consistent  with  the  nature  and  extent  of  its  busi- 
ness and  its  practical  operation  for  the  safety  of  those  whom  it  undertakes 
to  transport. 

a.  GoNSTBUonoN  Ain>  Maintenance  of  Tbajckb.  — The  grant  to  a  street  rail- 
way company  of  the  privilege  of  laying  tracks  and  transporting  passengers 
carries  with  it  by  necessary  implication  the  right  to  establish  such  founda- 
tions and  supports  within  the  limits  of  the  street  as  are  required  by  the 
reasonable  conduct  of  its  business  and  the  safety  of  its  passengers. 

Dehendant  excepts  from  judgment  for  plaintiff.    Reported  09  N.  E.  952. 
Frank  J.  Lawler,  of  Ghreenfield,  for  plaintiff. 

Fredk.  L.  Chreene  and  Francis  N.  Thompson,  both  of  Greenfield, 
for  defendant. 

Opinion  by  Ruoo,  C.  J. : 

Tkis  is  an  action  of  tort  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  while  a  passenger  upon  a  car  of  ihe  defend- 
ant The  accident  occurred  in  the  town  of  Montague  at  a  place 
where  the  defendant's  tracks  had  been  constructed  in  accordance 
with  a  location  duly  granted  within  the  limits  of  the  highway,  but 
on  its  side  and  not  within-  its  wrought  portion.  The  cause  of  the 
accident  was  the  giving  way  of  a  culvert  in  consequence  of  a  heavy 
rain  following  a  severe  snow  storm.  This  culvert  had  existed  long 
prior  to  the  construction  of  the  defendant's  tracks,  and  had  been 
maintained  by  the  town  of  Montague,  except  that  since  the  laying 
of  the  defendant's  tracks  in  1896  it  had  washed  out  twice,  and 
thereafter  had  been  enlarged  and  lengthened,  to  the  expense  of 
which  by  agreement  the  defendant  contributed.  The  culvert  was 
wholly  within  the  highway.  Its  dimensions  were  determined  by 
the  town  authorities,  and  it  carried  the  surface  water  from  a  con- 
siderable territory  lying  outside  the  highway.  The  immediate 
cause  of  the  accident  was  the  flowing  of  water  over  the  highway 

had  no  right  to  huild  such  a  structure  within  the  highway  limits,  and  that  it 
was  liable  for  the  death  of  the  horse. 

In  Ft  Smith  Light  &  Tract.  Co.  v.  Soard,  79  Ark.  388,  96  S.  W.  121,  it  was 
held  that  a  street  railway  company  was  liable  for  the  overflowing  of  water 
upon  the  plaintiff's  lands  where  such  overflowing  was  caused  by  the  failure  of 
the  company  to  construct  and  maintain  proper  drains  as  required  by  a 
municipal  ordinance. 

In  Murphy  v.  Suburban  Rapid  Transit  Co.,  28  J.  AS.  (N.  Y.)  9,  15  N.  Y. 
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and  tracks  of  the  defendant  by  reason  of  obstruction  of  the  culvert 
by  ice.  In  previous  years  the  town  had  kept  the  culvert  clear,  but 
did  not  do  so  during  the  year  of  the  accident,  although  the  defend- 
ant had  no  knowledge  of  any  change  in  its  practice.  Water  upon 
and  over  the  tracks  of  the  defendant  was  not  unusuaL  Upon  these 
facts  the  chief  justice  of  the  Superior  Court 

"  found  as  a  matter  of  fact  that  the  defendant  company  was  not  negligent  in 
regard  to  the  condition  of  its  car  tracks  or  power,  nor  in  the  management  of 
its  car  at  the  time  of  the  accident,  but,  however,  ruled  that  the  defendant 
company  was  bound  to  maintain  beneath  its  tracks  within  the  highway  over 
the  culvert  such  structure  or  foimdation  as  to  enable  it  to  run  cars  safely 
thereover  in  the  event  that  the  town  of  Montague  failed  so  to  do." 

Having  made  these  findings  and  this  ruling,  he  found  for  the 
plaintiff.  The  defendant's  exception  to  the  ruling  brings  the  case 
here. 

This  ruling  is  interpreted  to  mean  that  the  defendant  was  bound 
to  discharge  the  obligations  of  a  common  carrier  touching  the 
foundations  of  its  tracks,  not  that  it  was  absolutely  bound  to  guard 
against  every  conceivable  emergency,  and  that  it  did  not  discharge 
such  obligation  by  relying  upon  the  town  and  its  officers  to  do 
their  duty  as  to  the  culvert 

There  is  nothing  in  the  record  to  indicate  that  there  were  terms 
or  conditions  in  the  original  location  granted  to  the  defendant,  by 
which  it  was  boimd  to  do  anything  as  to  the  culvert.     Reasons 

Supp.  837,  it  appeared  that  the  defendant  company  obtained  permission  from 
the  city  of  New  York  to  construct  a  bridge  across  the  Harlem  river  for  its 
trains  on  condition  that  it  keep  and  maintain  a  footway  thereon  with  necessary 
and  convenient  stairways  and  approaches  thereto  from  the  street  at  either 
end;  it  failed  to  keep  an  approach  in  repair,  causing  injury  to  the  plaintiff. 
It  was  held  that  the  defendant  was  bound  to  keep  the  approach  in  repair  and 
was  liable  for  the  plaintiff's  injuries. 

In  Jenree  v.  Metropolitan  St.  Ry.  Co.,  8  St.  Ry.  Rep.  282,  86  Kans.  479,  121 
Pac.  510,  it  appeared  that  an  ordinance  granting  a  street  railway  company  a 
franchise  over  certain  viaducts  and  streets  contained  a  provision  requiring 
the  company  to  repair  and  maintain  in  good  condition  and  safe  for  public 
travel  all  parts  of  the  viaducts,  including  the  approaches.  A  sidewalk  form- 
ing a  part  of  a  viaduct  was  negligently  permitted  by  the  company  to  become 
put  of  repair  and  dangerous  for  public  use,  in  consequence  of  which  the  plain- 
tiff, while  traveling  upon  it,  was  injured.  It  was  held  that  the  company  was 
liable  for  the  injuries  sustained  by  the  plaintiff. 

In  Birmingham  v.  Rochester,  etc.,  R.  Co.,  137  N.  C.  13,  32  N.  E.  995,  it 
appeared  that  the  State  had  bidlt  a  bridge  over  a  State  canal  where  such  canal 
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which  might  apply  under  such  circumstances,  therefore,  may  be 
laid  on  one  side.  See  Selectmen  of  Oardner  v.  Templeton  St.  Ry., 
184  Mass.  294,  68  N.  E.  340 ;  Selectmen  of  Wellesley  v.  Boston 
&  Worcester  St.  Ry.,  188  Mass.  250,  74  N.  E.  355 ;  Worcester  v. 
Worcester  Cons.  St.  Ry.,  192  Mass.  106,  78  K  E.  222 ;  Selectmen 
of  Clinton  v.  Worcester  Cons.  St.  Ry.,  199  Mass.  279,  85  N.  E. 
507.  The  point  now  presented  for  decision  has  never  before  arisen 
in  this  commonwealth.  It  has  nothing  to  do  with  the  repair  of 
the  surface  of  highways  for  general  traveL  Cases  like  Leary  v. 
Boston  Elev.  Ry.,  180  Mass.  203,  62  K  E.  1,  and  Hyde  v.  Boston, 
186  Mass.  115,  71  N.  E.  118,  have  no  bearing. 

The  precise  point  is  the  extent  to  which  a  street  railway  is  re- 
quired in  the  performance  of  its  duty  as  a  common  carrier  of  pas- 
sengers to  provide  for  the  support  of  its  track  and  the  extent  to 
which  it  may  rely  upon  the  public  authority  in  this  regard.  The 
obligation  to  its  passengers  in  justice  can  be  no  more  extensive 
than  its  power  to  provide  adequate  foundations.  In  reason,  the 
street  railway  cannot  be  held  to  a  degree  of  liability  higher  than 
it  can  provide  against  in  the  exercise  of  its  right.  The  statutes 
make  no  definite  provision  upon  the  subject  The  board  granting 
the  location  is  empowered  to 

**  prescribe  how  the  trades  shall  be  laid  and  the  Idnd  of  rails,  poles,  wires  and 
other  appliances  which  shall  be  used  and  ** 

and  a  city  street  intersected;  a  street  railway  company  laid  its  tracks  oyer 
the  bridge.  It  was  held  that  the  company  did  not  thereby  make  the  bridge 
an  appliance  of  its  own  within  the  meaning  of  the  rule  relative  to  the 
condition  of  appliances  employed  by  a  carrier. 

In  Northern  Cent.  Ry.  Co.  v.  United  Rys.  &  Elec.  Co.,  6  St.  Ry.  Rep.  171, 
105  Md.  345,  66  Atl.  44,  it  appeared  that  an  ordinance  had  been  passed  by  the 
city  granting  a  street  railway  company  permission  to  lay  tracks  upon  a  street 
on  condition  that  it  keep  the  portion  of  the  street  covered  by  its  tracks  and  two 
feet  on  either  side  thereof  in  repair.  The  street  passed  over  the  tracks  of  a 
railroad  company.  It  was  held  that  the  bridge  over  such  tracks  was  a  part  of 
the  street,  and  that  the  street  railway  company  was  boimd  to  pay  its  propor- 
tion of  the  expense  of  the  repair  thereof. 

In  Maine  it  is  provided  by  statute  that  the  railroad  commissioners  may 
determine  who  shall  bear  the  expense  of  maintaining  and  repairing  bridges 
over  which  street  railways  pass  and  may  apportion  the  expense  of  the  mainte- 
nance thereof  between  the  railway  and  the  municipality.  It  has  been  held  that 
this  statute  applies  to  all  bridges  which  municipalities  are  boimd  to  maintain 
and  keep  in  repair  and  over  which  any  street  railway  passes.  Orono  ▼• 
Bangor,  etc.,  Elec  Co.,  105  Me.  428,  74  Atl.  1022. 
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as  to  matters  not  treated  in  the  general  provisions  of  law  in  ad- 
dition may 

"impoee  such  other  terms,  conditions  and  obligations  incidental  to  and  not 
inconsistent  with  the  objects  of  a  street  railway  company  as  the  public  interests 
may  in  their  judgment  require." 

St  1906,  chap.  463,  part  3,  §§  7,  64,  65,  as  amended  by  St.  1909, 
chap.  417,  §§  1,  2,  3.  The  laying  of  tracks  in  a  broad  sense,  inr 
eludes  the  preparation  of  proper  foundations  to  support  the  weight 
of  the  rails,  cars  and  loads  carried,  as  well  as  the  amount  and 
character  of  ballast  to  be  used  and  the  size  and  type  of  rails  and 
the  nature  of  their  binding.  By  St  1906,  chap.  463,  part  3,  §  79, 
a  street  railway  company  is  authorized  to 

"open  any  street^  highway  or  bridge  in  which  any  part  of  its  railway  is 
located^  for  the  purpose  of  making  repairs  or  renewals/' 

and  the  officer  having  charge  of  streets  is  required  to  issue  permits 
therefor.  The  fair  implication  from  language  of  the  statute  is 
that,  in  addition  to  the  express  requirements  of  the  public  board 
as  set  forth  in  the  location,  the  company  may  satisfy  the  reason- 
able needs  of  its  business  in  the  respects  pointed  out,  both  in 
original  construction  and  in  subsequent  repairs. 

Broader  considerations  lead  to  the  same  conclusion.  The  street 
railway  is  an  instrumentality  for  the  accommodation  of  public 
travel.  As  a  common  carrier  of  passengers,  it  is  bound  to  exercise 
the  utmost  diligence  consistent  with  the  nature  and  extent  of  its 
business  and  its  practical  operation  for  the  safety  of  those  whom  it 
undertakes  to  transport  It  is  authorized  to  use  instrumentalities 
denied  to  the  ordinary  traveler  upon  highways.  Its  cars  are  as 
matter  of  common  knowledge  far  heavier  than  vehicles  for  which 
municipalities  are  required  by  law  to  maintain  highways  in  safety. 
The  teams  and  carriages,  for  the  safe  and  convenient  passage  of 
which  by  travelers  the  highways  must  be  kept  in  repair  under 
R.  L.,  chap.  51,  §  1,  are  confined  to  the  same  general  kind  in  use 
when  the  statute  first  was  enacted,  and  do  not  include  electric 
cars.  Doherty  v.  Ayer,  197  Mass.  241,  83  K  E.  677,  14  L.  R.  A. 
(K  S.)  816,  125  Am.  St  Rep.  355.  Moreover,  the  weight  of 
carriage  for  which  liability  exists  on  the  part  of  a  city  or  town 
for  failure  to  repair  does  not  exceed  six  tons  (R.  L.,  chap.  51, 
§  18),  a  weight  far  less  than  that  of  the  electric  car  in  common 
use.    If  in  other  respects  the  way  is  safe  and  convenient  for  the 


Digitized  by 


Googk 


Sawik  v.  Connecticut  Vaujey  St.  Ry.  Co.         249 

ordinary  traveler,  it  does  not  become  out  of  repair  merely  because 
not  safe  for  such  an  instrumentality  of  travel  as  an  electric  car. 
The  duty  of  the  public  authority  toward  the  traveler  in  the  street 
car  is  far  different  from  that  assumed  by  the  common  carrier 
towards  its  passenger  transported  for  hire. 

The  location  of  a  street  railway  within  the  limits  of  a  public 
way  imposes  upon  the  city  or  town  no  obligation  toward  the  street 
railway  company  of  changing  the  way  so  that  it  may  be  fit  and 
convenient  for  die  construction  and  maintenance  of  tracks,  poles 
or  other  appliances  for  the  operation  of  the  railway.  The  com- 
pany in  this  respect  takes  the  street  as  it  finds  it,  and  must  make 
it  suitable  to  its  needs  without  the  aid  of  the  municipality.  If  by 
reason  of  the  grade  of  the  streets,  the  character  of  its  soil  or  the 
presence  of  other  structures  in  it,  a  necessity  arises  to  make  special 
and  peculiar  adaptations  in  order  to  repair  the  roadbed  or  con- 
struct its  railway,  this  work  devolves  upon  the  company,  and  not 
upon  the  public  authority.  A  consideration  of  other  kinds  of 
corporate  structures  in  streets  confirms  this  view.  A  telegraph  or 
telephone  company,  given  a  right  to  set  up  and  maintain  a  line 
of  poles  in  public  ways,  cannot  require  the  municipality  to  make 
firm  ground  of  a  swamp  along  a  roadside.  The  company  must 
prepare  the  ground  for  such  strength  of  support  as  the  weight 
superimposed  upon  its  poles  may  need.  Nor  can  it  demand  a 
cutting  of  the  underbrush  or  trimming  of  trees  at  the  expense  of 
the  city  or  tpwn  in  order  that  the  wires  may  be  strung  from  pole 
to  pole.  Public  service  corporations  may  be  permitted  to  lay 
conduits  and  pipes  beneath  the  surface  of  public  ways  under 
numerous  statutes.  If  in  the  course  of  excavation  for  such  pur- 
pose quicksand  should  be  encountered,  the  municipality  could  not 
be  compelled  to  overcome  this  obstacle  in  order  that  a  secure 
foundation  be  afforded  for  the  conduit  or  pipe. 

A  street  railway  acquires  by  its  location  a  right  in  the  nature 
of  a  license  to  occupy  portions  of  the  street  for  purposes  of  its 
travel.  As  to  the  preparation  of  the  place  where  the  license  for 
the  special  needs  of  the  street  railway  is  to  be  exercised  it  stands 
upon  no  higher  ground  than  other  licensees.  Its  right  is  a  peculiar 
privilege  to  modify  to  some  extent  the  use  of  the  public  way,  and 
by  such  modifications  to  enjoy  in  common  with  others,  the  ease- 
ment of  public  travel,  according  to  the  limitations  and  advantages 
which  accrue  from  the  employment  of  rails  and  cars.    Attorney* 
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General  v.  Metropolitan  B.  B.,  125  Mass.  515,  28  Am.  Kep.  264; 
Union  By.  v.  Cambridge,  11  Allen  287.  It  obtains  no  right  of 
private  property  in  the  soil  of  the  street  Connecticut  Valley  8t. 
By.  V.  Northampton,  99  N.  E.  516;  New  England  Telephone  & 
Telegraph  Co.  v.  Boston  Terminal  Co.,  182  Mass.  397,  65  N.  E. 
835 ;  Lorain  Steel  Co.  v.  Norfolk  &  Bristol  8t.  By.,  187  Mass.  500, 
73  N.  E.  646.  In  many  parts  of  the  commonwealth  locations  have 
been  granted  upon  the  side  of  the  road  to  street  railway  companies. 
It  has  been  the  practice  under  these  circumstances  for  the  railway 
company  to  make  such  clearing  of  obstructions,  changes  in  the 
grade,  blasting  of  ledges,  construction  of  culverts,  fitting  of  foun- 
dations and  preparation  of  ballast  as  its  necessities  demand,  at 
its  own  expense  and  without  cost  to  the  city  or  town.  Indeed,  the 
right  of  the  street  railway  to  do  this  is  recognized  in  Worcester  v. 
Worcester  &  Holden  8t.  By.,  194  Mass.  228,  80  N.  E.  232.  See 
also  Hyde  v.  Boston  &  Worcester  St.  By.,  194  Mass.  80,  80  N.  E. 
517;  Laroe  v.  Northampton  St.  By.,  189  Mass.  254,  75  N.  E. 
255 ;  Underwood  v.  Worcester,  177  Mass.  173,  58  K  E.  589.  It 
appears  to  be  authorized  as  to  ways  proposed  for  State  highways 
by  St.  1909,  chap.  417,  §  4. 

The  power  to  establish  the  necessary  supports  to  make  safe  its 
traffic  is  implied  from  the  nature  and  purpose  of  the  location  of 
the  street  railway.  It  comes  within  the  generalization  of  Chief 
Justice  Shaw  respecting  the  location  of  a  horse  railroad,  in  Com- 
monwealth V.  Temple,  14  Gray  69,  77 : 

"  Every  grant,  by  an  obviotus  and  familiar  rule  of  law,  carries  with  it  all  in- 
cidental rights  and  powers  necessary  to  the  full  use  and  beneficial  enjojrment  of 
the  grant ;  and  where  such  grant  has  for  its  object  the  procurement  of  an  ease- 
ment for  the  public,  the  incidental  powers  must  be  so  construed  as  most 
effectually  to  secure  to  the  public  the  fuU  enjoyment  of  such  easement." 

Although  the.  L^slature  has  changed  the  obligation  of  street  rail- 
ways touching  the  care  of  the  streets  for  other  travel  than  its 
own,  from  time  to  time,  and  finally  has  abrogated  it  altogether  in 
most  instances,  this  comprehensive  statement  of  the  law  never  has 
been  limited. 

The  grant  to  a  common  carrier  of  passengers  of  the  privileges 
of  laying  tracks  and  running  cars  for  transporting  the  public,  and 
thus  facilitating  the  easement  of  travel,  carries  with  it  by  neces- 
sary implication  the  right  to  establish  such  foundations  and  sup- 
ports within  the  limits  of  the  street  as  are  required  by  the  reason- 
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able  conduct  of  its  business  and  the  safety  of  its  passengers.  This 
implied  power  must  be  exercised  in  accordance  with  such  terms  as 
the  board  granting  the  location  may  impose  under  the  statute. 
Where  terms  of  the  location  are  silent  or  not  specific,  the  power 
must  be  exercised  with  a  reasonable  regard  to  the  rights  of  others 
and  of  the  general  public  But  it  exists  and  must  be  exercised 
before  the  street  railway  can  be  said  to  have  discharged  its  obliga- 
tion to  its  passengers.  In  the  absence  of  any  evidence  as  to  the 
terms  of  the  location,  it  cannot  be  assumed  that  the  public  authori- 
ties in  granting  it  would  hamper  the  power  and  duty  of  a  street 
railway  company  to  make  its  track  safe.  A  street  railway  volun- 
tarily assumes  to  be  a  conmion  carrier  of  passengers  within  public 
streets  and  highways.  It  may  accept  or  renounce  the  onerous 
burdens  imposed  upon  it  as  such  with  knowledge  of  the  conditions 
under  which  they  must  be  performed.  The  street  railway  stands 
on  a  different  basis  in  this  regard  from  other  common  carriers  upon 
highways^  such  as  owners  of  coaches,  stages  or  automobiles.  These 
are  given  no  special  privileges  in  the  streets,  and  must  use  the 
surface  as  provided  by  the  public.  But  street  railways  possess 
extensive  rights  denied  to  other  travelers,  as  to  size  and  weight  of 
vehicles-  employed,  as  to  route  of  travel  and  powers  of  doing  work, 
as  to  their  track  within  the  limits  of  the  way,  and  may  be  held  to 
a  correspondingly  larger  obligation. 

There  is  nothing  inconsistent  with  thia  view  in  Birmingham  v. 
R.,  C.  &  B.  B.  B.  Co.,  137  N.  Y.  13,  32  K  E.  995,  18  L.  R  A. 
764,  which  had  to  do  with  an  accident  occurring  upon  a  bridge 
spanning  a  canal,  over  which  as  matter  of  law  the  railroad  com- 
pany could  exercise  no  control,  and  over  which  it  must  pass  on  the 
same  terms  as  any  other  traveler.  See  Indianapolis  v.  Cavley, 
164  Ind.  304,  73  K  E.  691 ;  Elgin,  Aurora  &  Southern  Traction 
Co.  V.  Hench,  132  HI.  App.  535.  This  judgment  does  not  define 
the  obligations  of  street  railwaysr  as  to  bridges,  which  may  be  built 
under  special  statutes  and  with  varying  obligations  and  conditions 
attached  to  their  construction,  maintenance  and  repair. 

The  result  is  that  as  the  defendant  possessed  the  power  to  con- 
struct such  supports  within  the  limits  of  the  highway  as  would 
render  its  railway  safe  for  the  discharge  of  the  duties  resting  upon 
it  as  a  conmion  carrier  of  passengers,  it  may  be  held. 

Exceptions  overruled. 
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Kirkpatrick  v.  Metropolitan  St  Ry.  Co. 
(Missouri  —  Kansas  City  Court  of  Appeals.) 

1.  Passengeb  Standing  on  Buicpeb  Struck  on  Hsad  bt  Tboiust  Polb; 

Evidence;  Damages.  —  In  an  action  by  a  passenger  to  recover  for  injuries 
sustained  by  being  struck  on  the  head  by  a  trolley  pole  while  standing  on 
the  bumper  of  a  car,  evidence  examined  and  held,  that  plaintiff  was  injured 
by  a  blow  from  the  trolley  pole  and  that  a  verdict  for  $500  was  not 
excessive. 

2.  Passengeb;   What  Constitutes.  —  A  person   permitted  to  ride  on  the 

bumper  of  a  car  by  the  conductor,  because  of  its  crowded  condition,  thereby 
becomes  a  passenger. 

3.  Assumption  of  Risks  bt  Passengeb. — Although  a  person  riding  in  a 

place  not  intended  for  passengers  assumes  all  the  risks,  he  does  not  assume 
the  negligence  of  the  defendant. 

4.  Injubies  to  Passengebs  ;  Bubden  of  Pboof.  —  Where  general  negligence  is 

charged  and  it  is  shown  that  a  passenger  is  injured,  it  devolves  upon  the 
defendant  company  to  prove  that  the  accident  was  unavoidable. 

5.  Judicial  Notice  of  Mechanical  Contbivances.  —  The  court  cannot  take 

judicial  notice  of  the  fact,  if  it  is  a  fact,  that  there  is  no  known  mechan- 
ical contrivance  in  use  that  will  prevent  trolleys  from  becoming  detached 
from  the  wires. 

Defendant  appeals  from  a  judgment  for  plaintiff.    Repdrted  143  S.  W.  865. 
John  H.  Litcds  and  Chas.  N.  Sadler,  for  appellant. 

S.  D.  Scott,  A.  F.  Smith  and  Outhrie,  Oamhle  <&  Street,  for 
respondent. 

Opinion  by  Beoaddus,  P.  J. : 

This  is  a  suit  by  plaintiff  against  defendant  for  damages  for 
personal  injuries  alleged  to  have  been  received  on  or  about  August 
24,  1908,  on  Southwest  Boulevard,  between  Twenty-fourth  and 
Twenty-sixth  streets  in  Kansas  City,  Mo.  The  action  is  founded 
on  a  general  all^ation  of  negligence. 

The  evidence  of  plaintiff  tended  to  show  that  he  boarded  de- 

Riding  on  Bumper.  —  As  to  the  liability  of  a  street  railway  company  for 
injuries  to  a  passenger  riding  on  the  bumper  of  a  car,  see  Kellis  on  Street 
Railways  (2d  Ed.),  §  317. 

Wlio  Aro  Paaaensers.  —  As  to  who  are  to  be  deemed  passengers,  see  note 
to  Indianapolis,  etc,  Co.  v.  Lawson,  4  St.  Ry.  Rep.  270. 

Burden  of  Proof.  —  As  to  the  burden  of  proof  and  burden  of  evidence,  see 
Chamberlayne  on  the  Modem  Law  of  Evidence,  §§  930-1025. 
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fendant's  car  a  short  time  before  he  received  his  injuries,  at  which 
time  he  was  standing  on  the  bumper  of  the  car,  which  position  he 
had  taken  on  account  of  the  crowded  condition  of  the  car.  When 
he  got  on  the  car  he  tendered  his  transfer  to  the  conductor  who 
received  it.  There  were  two  or  three  persons  riding  on  the  back 
fender  of  the  car  at  the  same  time.  He  was  a  man  about  five  feet 
and  six  inches  tall.  The  trolley  pole  came  off  the  wire,  and  plain- 
tiff claims  that  it  struck  something  and  was  thrown  down  against 
him  and  struck  him  on  the  head.  The  trolley  came  off  the  wire 
in  crossing  a  bridge  over  the  Belt  line  tracks,  and  at  the  time  it 
was  coasting  down-grade  going  about  ten  or  twelve  miles  an  hour. 
When  the  trolley  pole  hit  the  crossing  it  was  knocked  back  against 
the  rear  end  of  the  car.  The  plaintiff  and  one  other  witness  testi- 
fied that  the  wheel  of  the  trolley  struck  him  on  the  head  and 
knocked  him  to  the  ground.  His  injury  consisted  of  a  cut  through 
the  cuticle  and  the  outer  layer  of  the  bones  of  his  skull  of  about 
two  inches  in  length,  and  there  was  a  cut  through  the  stiff  crowned 
hat  he  had  on  at  the  time.  One  other  witness,  who  was  standing 
on  the  fender  of  the  car,  did  not  see  plaintiff  struck  because  there 
was  another  person  between  himself  and  plaintiff.  His  statement 
is  that  he  saw  him  sink  down  and  fall  off  the  car ;  and  that  he  had 
ahold  with  both  hands  with  his  face  right  in  the  car.  He  was 
asked  what  became  of  his  hands.  A.  "  They  just  slid  right  down 
and  he  dropped  off ;  '^  and  that  he  did  not  fall  on  his  head. 

To  show  that  it  was  a  physical  impossibility  for  plaintiff  to 
have  been  struck  by  the.  wheel  of  the  trolley  pole  as  he  claimed  he 
was,  the  defendant  had  measurements  made  of  the  pole,  the  dis- 
tance from  the  top  of  the  vestibule  to  the  bumper  and  other 
measurements.  The  height  of  the  plaintiff  was  conceded  to  be  five 
feet  and  five  or  six  inches.  Mr.  James  A.  Taylor,  a  lawyer  of 
good  repute,  made  the  measurements.  He  testified  from  memo- 
randa he  made  at  the  time.  They  are  as  follows:  The  distance 
from  the  bumper  on  which  plaintiff  was  standing  to  the  top  of  the 
vestibule  of  the  edge  of  the  roof  that  comes  out  over  the  vestibule 
was  six  feet  and  ten  inches.  The  distance  from  the  top  of  the 
deck  to  the  top  of  the  vestibule  straight  down,  twelve  inches. 
From  the  end  of  the  trolley  pole  pulled  down  over  the  deck,  four 
feet  and  two  inches  when  the  trolley  was  pulled  down  flat  against 
the  top  of  the  car.  The  trolley  pole  was  fifteen  feet  eight  inches 
in  length,  including  the  wheel  at  the  end.  From  the  end  of  the 
deck  to  the  end  of  the  vestibule,  three  feet  seven  inches.     From 
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the  end  of  the  deck  to  the  end  of  the  trolley  pole,  four  feet  two 
inches.    He  was  asked : 

"  Did  you  make  measurement  how  far  the  pole  extended  from  the  vestibule 
to  the  end  of  the  trolley  pole?  **  A.  "In  order  to  do  that  you  would  have  to 
bend  the  trolley  pole.  Approximately,  though,  it  was,  I  would  judge  it  was, 
about  eight  inches." 

His  opinion  was  that  it  was  impossible  for  a  man,  five  feet  six 
inches  high  standing  on  the  bumper  to  be  struck  by  the  end  of  the 
trolley. 

Mr.  Guthrie  testified  for  the  plaintiff,  and  stated  as  an  ad- 
ditional fact  that  the  distance  of  the  base  of  the  pole  where  it  was 
attached  to  the  top  of  the  car  was  ten  inches.  Although  his 
measurements  did  not  differ  materially  from  those  of  Mr.  Taylor 
they  showed  that  it  was  possible  for  the  plaintiff  to  have  been 
struck  by  the  trolley  while  standing  on  the  bumper.  In  his 
measurements  he  used  a  stiff  wire  of  the  same  length  as  that  of 
the  pole. 

By  the  aid  of  geometry,  making  due  allowance  for  the  dynamo- 
metric  force  that  was  given  to  the  pole  while  it  thrashed  back  over 
the  end  of  the  car,  it  is  made  certain  that  the  plaintiff  could  have 
been  struck  as  he  stated  while  standing  on  the  bumper.  The  fault 
in  the  conclusions  of  Mr.  Taylor  is  that  they  are  based  upon 
measurements  of  the  reach  of  the  pole  to  the  rear  ends  of  the 
deck  and  vestibule  by  laying  the  pole  flat  on  the  deck  of  the  car, 
when  as  a  matter  of  fact,  it  would  describe  a  slight  circle  from 
the  base  ten  inches  above  the  car  to  the  top  of  plaintiff^s  head. 
This  calculation  accords  with  the  other  physical  facts  that  the 
wound  on  plaintiff^s  head  and  the  injury  to  his  hat  consisted 
practically  of  clean  cuts,  whereas,  if  he  had  fallen  on  his  head 
on  the  ground  the  injury  to  the  hat  would  have  been  in  the  nature 
of  a  break,  and  that  on  his  head  a  contused  wound.  We  think  it 
sufficiently  shown  that  plaintiff's  injury  can  safely  be  reconciled 
with  the  law  of  physics,  and  that  it  was  not  caused  by  his  falling 
from  the  bumper  as  contended  by  defendant. 

There  was  evidence  that  the  result  of  the  plaintiff's  injury  was 
somewhat  serious  and  permanent,  and  that  he  incurred  consider- 
able expense  for  medical  services.  Dr.  Longenecker,  who  was 
plaintiff's  physician,  and  who  dressed  his  wounds  and  attended 
him,  was  asked  to  state  whether  the  injury  of  the  kind  plaintiff 
received  would  in  his  opinion  produce  dizziness  as  one  of  the 
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permanent  results  which  would  flow  to  a  man  of  the  type  of  plain- 
tiff. The  question  was  objected  to  and  the  objection  overruled. 
There  has  been  much  uncertainty  as  to  whether  the  question  was  a 
proper  one,  and,  so  much  so,  that  this  court  has  certified  a  case 
to  the  Supreme  Court  in  order  that  that  court  may  determine 
whether  it  is  or  not.  However,  it  is  not  necessary  to  decide  the 
question  in  this  case,  because  the  doctor^s  answer  was  as  follows: 
**  I  think  such  a  result  might  follow."  It  is  held  that  whatever 
objection  there  may  have  been  to  the  form  of  a  question  if  the 
answer  it  elicits  is  competent  evidence  the  question  is  harmless. 
Young  v.  Railroad,  126  Mo.  App.  1,  103  S.  W.  135. 

It  is  contended  that  the  court  should  have  sustained  defendant's 
demurrer  to  the  plaintiff's  case.  It  having  been  shown  that  the 
plaintiff  was  injured  as  has  been  stated,  the  questions  arise  whether 
he  was  a  passenger  within  the  meaning  of  the  term ;  whether  the 
negligence  of  defendant  has  been  shown;  and  whether  plaintiff 
was  guilty  of  contributory  negligence.  When  a  person  is  per- 
mitted to  ride  on  the  bumper  of  the  car  by  the  conductor,  owing 
to  its  crowded  condition,  he  thereby  becomes  a  passenger.  Paquin 
r.  8L  Louis  &  Sub.  Railway  Co.,  90  Mo.  App.  118.  It  is  con- 
tended that  because  plaintiff  was  riding  in  a  place  not  intended 
for  passengers  he  assumed  all  the  risks.  Such  is  the  law.  Vessels 
V.  Met.  Street  Ry.  Co.,  129  Mo.  App.  708, 108  S.  W.  578 ;  Hedrich 
V.  Railway  Co.,  195  Mo.  104,  93  S.  W.  268 ;  Lehnick  v.  Railway 
Co.,  118  Mo.  App.  611,  94  S.  W.  996.  While  such  is  the  law 
such  passenger  does  not  assume  the  negligence  of  the  defendant, 
and  if  he  is  injured  under  such  circumstances  by  the  negligence 
of  the  carrier  he  is  entitled  to  recover.  Vessels  v.  Railway  Co., 
supra.     All  the  decisions  are  to  tbe  same  effect. 

The  charge  is  general  negligence,  and  the  rule  is  well  estab- 
lished in  such  cases  that  when  it  is  shown  that  a  passenger  is 
injured  it  devolves  upon  the  carrier  to  prove  that  the  accident  was 
unavoidable.  Under  such  a  general  allegation  of  negligence  the 
plaintiff  was  allowed  to  show  that  the  trolley  pole  of  the  car  broke, 
and  that  a  part  of  it  fell  upon  and  crushed  through  the  roof  of 
the  car  and  injured  a  passenger.  Donovan  v.  Met.  Street  Ry.  Co., 
7  St.  Ey.  Eep.  190,  138  S.  W.  679. 

In  this  case  it  was  shown  that  the  trolley  became  detached  from 
the  overhead  wire.  Defendant  contends  that  it  is  a  matter  of 
common  observation  that  trolleys  do  frequently  become  so  de- 
tached, therefore  it  was  not  a  matter  whidi  the  defendant  could 
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prevent  or  anticipate.  It  is  true  that  such  is  common  observa- 
tion, but  we  are  not  to  conclude  because  such  is  the  fact  that  it 
was  not  within  the  power  of  the  defendant  by  the  exercise  of 
proper  care  in  the  construction  of  its  railway  to  prevent  such 
mishaps.  If  there  was  no  way  in  which  defendant  could  have 
prevented  such  occurrences  it  should  have  given  a  reason  therefor. 
We  do  not  know  and  cannot  take  judicial  cognizance  of  the  fact, 
if  it  is  a  fact,  that  there  is  no  known  mechanical  contrivance  in 
use  that  will  prevent  trolleys  from  becoming  detached  from  the 
wires.  And  furthermore,  it  seems  to  us  that  there  could  be  a 
means  provided  which  would  prevent  the  trolley  pole,  when  it  does 
become  detached,  from  falling  upon  the  car  and  endangering  the 
safety  of  passengers. 

The  defendant  complains  that  the  verdict  of  the  jury  was 
excessive.  It  was  for  $500.  We  believe  the  evidence  of  plain- 
tiffs injury  fully  supports  the  verdict  in  every  respect. 

Aflirmed.     All  concur. 


Central  Kentucky  Traction  Co.  v.  Miller. 
(Kentucky  —  Court  of  Appeals.) 

1.  Master  and  Servant;  Emergency  Assistant;  When  Master  Liable  fob 
Injuries  to.  —  A  person  who  is  not  authorized  to  perform  as  a  servant 
the  work  in  which  he  is  injured  cannot  recover  of  the  master,  if  he  is 
injured,  damages  for  his  injury,  because  the  master,  not  having  authorized 
him  to  act,  owes  him  no  duty. 

There  is  an  exception  to  this  rule,  where  the  injured  person  is  an 
emergency  assistant,  acting  at  the  request  of  an  employee  who  has,  under 
such  circumstances,  authority  to  request  his  assistance,  although  ordinarily 
he  is  not  invested  with  such  power. 

2*  Action  for  Injury  to  Conductor  of  Another  Car  Acting  as  Motorman  ; 
Emergency;  Incapacity  of  Motorman;  Questions  for  JuAy.  —  A  con- 
ductor of  defendant,  while  returning  to  the  car-  bam  on  a  car  of  the 
defendant,  was  requested  by  the  motorman,  who  was  taken  suddenly  ill,  to 
nm  the  car  to  the  barn.  In  doing  so  he  ran  into  some  other  cars  on 
defendant's  tracks  and  was  injured.  In  an  action  to  recover  for  such 
injuries  evidence  examined  and  held,  that  whether  the  motorman  was  too 
sick  to  operate  his  car  and  whether  the  plaintiff  acted  in  an  emergency 
were  questions  for  the  jury. 

Injury  to  Employee.  —  Relative  to  the  liability  of  a  street  railway  com- 
pany for  an  injury  to  an  employee,  see  Nellis  on  Street  Railways  (2d  Ed.), 
§§  431-460. 
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a  DuTT  OF  Stbebt  Railway  Company  to  Kkbp  Tracks  Cleab.  —  Where  a 
Btreet  railway  company,  through  its  dispatcher,  orders  a  car  to  be  returned 
to  the  bams,  it  is  its  duty  to  exercise  ordinary  care  to  keep  the  tracks 
clear  for  such  car. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  143  S.  W.  750. 
Jno.  R.  Allen,  Allen  &  Duncan,  and  Stoll  &  Bush,  for  appellant. 
Scott  &  Hamilton  and  Hunt,  Bulloch  &  Hunt,  for  appellee. 

Opinion  by  Hobson,  C.  J.: 

Liston  B.  Miller  was  a  conductor  in  the  service  of  the  Central 
Kentucky  Traction  Company,  and  on  August  30, 1908,  was  injured 
in  a  collision  between  the  car  he  was  on  and  some  other  cars  which 
had  been  left  standing  on  the  track.  He  brought  this  suit  to 
recover  for  his  injuries. 

The  proof  for  him  on  the  trial  showed  these  facts:  He  left 
Lexington  for  Versailles  at  11  p.  m.,  and  was  ordered  by  the  dis- 
patcher to  return  from  Versailles  to  Lexington  that  night,  so  as  to 
be  able  to  take  out  a  car  early  the  next  morning.  His  car  was  a 
regular  car,  but  an  extra  followed  it.  When  he  reached  Versailles 
he  got  on  the  extra  car,  which  had  orders  to  return  to  Lexington 
that  night.  They  left  Versailles  for  Lexington  at  12.06.  When 
they  were  about  a  mile  out  of  Versailles  the  motorman  became  sick, 
was  pale,  and  looked  weak.  He  asked  Miller  to  operate  the  car 
for  him,  as  he  was  sick.  Miller  then  took  the  motor  bar  and 
b^an  operating  the  car.  The  motorman  went  to  the  side  of  the 
car  and  vomited.  When  they  reached  Anglin  avenue  in  Lexing- 
ton, the  motorman  said  to  Miller  that  he  felt  better,  and  Miller 
turned  the  car  over  to  him  at  his  request.  When  they  reached 
Broadway,  the  motorman  again  called  to  Miller,  saying  that  he 
was  too  sick  to  run  the  car,  and  asked  him  to  take  charge  of  it. 
He  ran  it  to  Union  and  Broadway,  where,  at  the  request  of  the 
motorman,  he  again  turned  the  handlebar  over  to  him.  The  motor- 
man  then  ran  the  car  to  Main  and  Limestone  streets,  where  he 
again  said  to  Miller  that  he  was  too  sick ;  that  he  could  not  go  to 
the  bam  with  the  car,  and  Miller  would  have  to  take  the  car  in 
for  him.  Miller  took  charge  of  the  car  again,  and  when  he  reached 
Fourth  street,  where  the  motorman  lived,  by  an  agreement  between 
them,  the  motorman  got  off ;  Miller  slowing  down  the  car  for  that 
purpose,  but  not  coming  to  a  full  stop.  Miller  ran  the  car  on 
Vol.  8—17 
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toward  the  bam.  Between  three  and  four  squares  beyond  where 
the  motorman  got  off,  but  before  they  had  reached  the  car  bam, 
the  collision  occurred,  and  Miller  was  badly  hurt.  The  track  at 
that  point  was  owned  by  the  Lexington  Railway  Company,  but  the 
Bluegrass  Traction  Company  and  the  Central  Traction  Company, 
imder  an  arrangement  with  the  owner,  ran  their  cars  over  it. 
Each  of  the  three  companies  were  under  the  same  management; 
each  had  the  same  dispatcher  and  the  same  superintendent.  They 
all  used  the  same  car  barn.  The  cars  into  which  Miller  ran  had 
been  placed  upon  the  track  by  the  servants  of  the  Bluegrass  Trac- 
tion Company,  acting  under  the  orders  of  the  same  superintendent 
who  had  ordered  the  car  Miller  was  on  to  return  from  Versailles 
to  the  car  bam  that  night.  The  headlight  of  the  car  Miller  was 
on  was  burning  badly.  An  automobile  passed  just  before  he 
reached  these  cars  which  threw  up  considerable  dust,  so  that 
Miller,  although  on  the  lookout,  could  not  see  the  cars  in  front  of 
him  until  he  was  right  on  them.  Miller,  while  by  employment  a 
conductor,  had  previously  run  cars  from  the  Central  station  to  the 
barn,  and  understood  how  to  manage  them.  The  train  dispatcher 
left  his  office  at  12  o^clock  at  night,  and  there  was  no  way  to  com- 
municate with  any  officer  of  the  defendant  after  the  motorman 
became  sick  and  unable  to  operate  the  car. 

On  the  other  hand,  the  proof  for  the  company  was  to  the  effect 
that  the  motorman  simply  felt  badly,  but  was  able  to  operate  his 
car;  that  he  did  not  request  Miller  to  operate  it  for  him,  but  that 
Miller  requested  him  to  let  him  run  it,  and  the  motorman  sat  by 
him  on  the  stool  while  he  was  running  it  until  they  reached  Fourth 
street,  where  the  motorman  asked  Miller  to  take  the  car  into  the 
barn  for  him,  as  Miller  lived  near  the  bam,  so  as  to  save  the  motor- 
man  the  walk  back  home  from  the  barn.  The  conductor,  who  was 
in  the  car,  testified  that  the  motorman  was  not  sick,  so  far  as  he 
knew ;  that  he  had  heard  nothing  of  his  being  sick ;  and  that  he  did 
not  know  that  Miller  was  operating  the  car  until  they  reached 
Fourth  street,  where  he  heard  the  motorman,  from  the  ground,  call 
to  Miller,  and  ask  him  to  take  care  of  his  tool  box  for  him.  The 
defendant's  proof  was  to  the  effect  that  Miller  was  not  ordered  to 
return  to  Lexington  that  night,  but  came  back  of  his  own  accord, 
to  avoid  the  expense  of  staying  at  Versailles.  The  proof  for  the 
defendant  also  showed  that  the  headlight  was  good ;  and  that  there 
was  an  express  rule  of  the  company  forbidding  a  motorman,  under 
any  circumstances,  to  turn  over  his  handlebar  to  another,  and 
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requiring  him,  if  for  any  reason  he  had  to  leave  the  car,  to  take 
his  handlebar  with  him,  so  that  no  one  could  operate  the  car  while 
he  was  off  it.  On  the  other  hand,  there  was  proof  by  the  plaintiff 
to  the  effect  that  it  was  customary  for  the  conductors  to  operate 
the  cars  when  the  motorman  was  eating  his  lunch,  or  for  any  rea- 
son he  was  temporarily  disabled,  and  this  usage  was  knoym  and 
acquiesced  in  by  the  officers  of  the  defendant. 

On  this  proof  the  court  instructed  the  jury  in  substance,  (1) 
that  if  Miller  was  rightfully  operating  the  car  as  motorman,  and 
while  he  was  so  operating  it  and  exercising  ordinary  care  it  col- 
lided with  the  freight  cars  negligently  left  on  the  track  by  the  de- 
fendant, they  should  find  for  the  plaintiff;  (2)  that,  unless  they 
so  believed,  they  should  find  for  the  defendant;  (3)  that  if  the 
motorman  on  the  car  became  so  ill  that  he  could  not  in  safety  to 
himself  and  in  safety  to  the  car  and  its  passengers  of  crew  operate 
it,  or  if  the  plaintiff  believed,  and  had  reasonable  grounds  to  be- 
lieve this,  and  that  it  was  necessary  that  the  car  should  be  moved, 
and  it  was  impracticable  to  obtain  orders  from  the  officers  of 
defendant  what  steps  to  take  toward  supplying  the  place  of  the 
motorman,  then  the  plaintiff,  so  long  as  these  conditions  existed, 
and  no  longer,  was  rightfully  the  motorman  upon  the  car;  (4) 
the  plaintiff  could  not  recover  if  he  failed  to  exercise  ordinary 
care  in  operating  the  car;  (6)  if  the  cars  with  which  the  collision 
occurred  had  been  negligently  left  on  the  track  by  the  servants  of 
the  Bluegrass  Traction  Company,  such  servants,  for  the  purposes 
of  this  action,  were  the  servants  of  the  defendant  The  jury  found 
for  the  plaintiff,  fixing  the  damages  at  $12,000.  The  court  en- 
tered judgment  on  the  verdict  and  refused  a  new  trial.  The 
defendant  appeals. 

The  defendant  asked  the  court  to  instruct  the  jury  that  they 
could  not  find  for  the  plaintiff  unless  they  believed  from  the  evi- 
dence that  at  the  time  the  motorman  left  the  car  at  Fourth  and 
Limestone  streets  he  was,  by  reason  of  sickness,  unable  to  run  the 
car,  and  it  was  for  this  reason  necessary  to  get  Miller  to  run  the 
car  to  the  bam.  The  court  refused  to  so  instruct  the  jury,  and 
by  the  instruction  which  he  gave  allowed  Miller  to  recover,  al- 
though no  emergency  in  fact  existed,  if  Miller  believed  and  had 
reasonable  grounds  to  believe  that  the  emergency  existed. 

In  determining  the  rights  of  the  parties,  we  must  carefully  bear 
in  mind  the  relation  in  which  they  stood.  While  Miller  was  in 
the  service  of  the  company  as  conductor,  he  was  not  the  conductor 
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of  the  car  on  which  he  was  riding;  he  had  no  duty  to  the  company 
to  perform  on  that  car;  under  his  own  evidence,  he  was  simply 
ordered  to  return  to  Lexington  on  that  car.  In  so  far  as  he  took 
any  part  in  running  the  car,  he  was  simply  a  volimteer,  unless  an 
emergency  arose,  requiring  him  to  run  the  car.  The  rule  is  that 
a  person  who  is  not  authorized  to  perform  as  a  servant  the  work  in 
which  he  is  injured  cannot  recover  of  the  master,  if  he  is  injured, 
damages  for  his  injury,  because  the  master,  not  having  authorized 
him  to  act,  owes  him  no  duty.  There  is  an  exception  to  this  rule, 
where  the  injured  person  is  an  emergency  assistant,  acting  at  the 
request  of  an  employee  who  has,  under  such  circumstances,  au- 
thority to  request  his  assistance,  although  ordinarily  he  is  not 
invested  with  such  power.  2  Labatt  on  Master  and  Servant,  § 
631.  Thus,  in  Sloan  v.  Cent.  Iowa  R.  R.  Co.,  62  Iowa  728,  16 
N.  W.  331,  a  conductor  whose  crew  was  short  requested  a  third 
person  to  act  as  brakeman  on  his  train ;  the  regular  brakeman  being 
absent.  It  was  held  that  the  conductor,  though  not  ordinarily 
authorized  to  hire  brakemen,  had  authority  to  supply  the  place  of 
the  absent  brakeman  for  the  time  being.  The  same  principle  was 
applied  in  Aga  v.  Harbach,  127  Iowa  144,  102  K  W.  833,  109 
Am.  St.  Rep.  377,  where  an  engineer  requested  another  to  help 
him  adjust  an  electric  light  in  the  engine  room.  In  Georgia  Pac. 
R.  R.  Co.  V.  Propst,  83  Ala.  518,  3  South.  764,  one  of  the  brake- 
men  on  a  train  became  violently  sick,  and  the  conductor  requested 
a  third  person  to  act  as  brakeman  in  his  place.  It  was  held  that 
the  person  so  acting  in  the  emergency  could  recover  for  an  injury 
received.  In  L.  &  N.  R.  R.  Co.  v.  Oinley,  100  Tenn.  472,  45 
S.  W.  348,  the  conductor,  in  an  emergency,  requested  a  third  per- 
son to  help  him,  when  his  brakeman  was  otherwise  employed,  and 
could  not  make  a  coupling.  A  recovery  by  the  person  who  was 
thus  injured  was  sustained.  There  are  also  numerous  cases  hold- 
ing that  a  person  is  not  a  volunteer,  if  he  assists  the  servants  of 
the  defendant,  at  their  request,  in  doing  work  in  which  he  is 
interested,  and  while  so  acting  is  injured  by  the  negligence  of  the 
defendant.  This  has  been  applied  in  cases  in  loading  freight  and 
in  favor  of  passengers  on  cars,  where  an  accident  had  occurred, 
or,  by  reason  of  some  other  emergency,  it  was  necessary  that  the 
passengers  should  assist  the  servants  of  the  railroad  company. 
Eason  v.  S.  &  E.  T.  R.  R.  Co.,  65  Tex.  577,  57  Am.  Rep.  606,  and 
authorities  cited. 
But  we  have  not  been  referred  to  any  case  in  which  a  recovery 
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lias  been  allowed  by  one  who  assisted  a  servant,  at  his  request, 
when  no  emergency  in  fact  existed,  and  the  servant  was  without 
authority  to  employ  assistance.  We  do  not  think  that  such  a  rule 
should  be  applied  on  the  facts  of  this  case.  From  the  time  the 
car  left  Versailles  until  about  the  time  that  the  motorman  got  off 
at  his  house,  the  conductor,  the  motorman  and  Miller  were  the 
only  persons  on  the  car.  About  the  time  the  motorman  got  off,  a 
trespasser  got  on  to  ride  down  to  the  barn,  and  he  was  the  only 
other  person  on  the  car.  The  conductor  and  the  motorman  were 
in  charge  of  the  car.  If  the  motorman  became  disabled,  it  was 
incumbent  upon  the  conductor  to  take  charge  of  it.  Miller  was 
under  no  responsibility  for  the  car.  The  conductor  was  not  con- 
sulted. Miller  simply  took  charge  of  it  at  the  request  of  the 
motorman,  and  should  be  regarded  as  a  volimteer,  unless  the 
motorman  was  in  fact  so  sick  that  he  could  not  safely  operate  the 
car.  It  is  true  there  is  proof  by  Miller  that  the  conductor  had  not 
long  been  on  the  road,  and  did  not  understand  how  to  operate  a 
car.  Still  he  was  in  charge  of  it,  and  he  knew  nothing  of  any  dis- 
ability on  the  part  of  the  motorman,  or  of  his  intention  to  leave  the 
car,  until  he  had  left  it.  It  is  true  that  he  then  allowed  Miller 
to  operate  the  car  down  toward  the  bam ;  but,  as  the  motorman  had 
been  left  behind,  in  view  of  the  short  time  that  elapsed  before  the 
collision.  Miller  should  be  regarded  as  simply  a  volunteer,  unless 
in  fact  the  motorman,  when  he  left  the  car  at  Fourth  and  Lime- 
stone, under  the  arrangement  between  him  and  Miller,  was  too 
sick  to  operate  it  safely  to  the  barn.  In  other  words,  Miller  can- 
not recover  unless  he  acted  in  an  emergency;  and  it  was  for  the 
jury,  under  all  the  facts,  to  say  whether  or  not  an  emergency 
existed.  The  fault  with  instruction  No.  3,  given  by  the  court,  is 
that  the  court  thereby  left  it  to  Miller  to  decide  whether  an  emer- 
gency existed,  when  this  question  was  for  the  jury  and  not  Miller. 
This  instruction,  with  the  words 

"  or  if  the  plaintiff  believed,  and  had  reasonable  grounds  to  believe,  that  such 
motorman  had  become  and  was  so  ill " 

omitted,  expresses  our  idea  of  the  law  upon  this  point.  The  court 
should  have  instructed  the  jury  on  this  point  in  substance  as  above 
indicated. 

By  another  instruction,  the  court  will  tell  the  jury  that  if  the 
motorman  got  off  the  car  at  Fourth  and  Limestone  streets,  and 
Miller  then  took  charge  of  the  car  to  operate  it  to  the  barn  for  the 
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accommodation  of  the  motorman,  when  the  motorman  was  not  in 
fact  too  sick  to  safely  operate  the  car  to  the  bam^  they  should  find 
for  the  defendant 

Instruction  S  is  also  complained  of;  but  we  do  not  see  that  it 
was  improper  under  the  facts  of  the  case.  The  defendant,  by  its 
dispatcher,  had  ordered  this  car  to  return  from  Versailles  to  the 
bam.  Having  given  this  specific  order,  it  was  the  duty  of  the 
defendant  to  exercise  ordinary  care  to  keep  the  place  where  the 
servant  was  to  work  reasonably  safe.  While  this  duty  rested  upon 
it,  the  superintendent,  who  had  charge  of  this  car,  ordered  the 
other  cars  taken  out,  and  gave  the  men  who  were  to  take  them  out 
no  warning  of  the  coming  of  the  other  car,  or  direction  to  keep  the 
track  clear.  No  care  was  taken  to  keep  this  track  clear  for  the 
car  which  had  been  ordered  to  run  over  it.  The  court,  therefore, 
properly  held  that  the  defendant  was  liable  for  the  obstruction  of 
the  track.  The  court  did  not  err  in  refusing  to  instruct  the  jury 
peremptorily  to  find  for  the  defendant. 

There  was  sufficient  evidence  that  the  motorman  was  too  sick 
to  operate  his  car  to  take  the  case  to  the  jury,  and,  in  view  of  the 
short  distance  from  Fourth  and  Limestone  streets  to  the  bam,  and 
the  usage  prevailing  in  such  cases,  if  the  emergency  really  existed, 
the  plaintiff  was  an  emergency  assistant  We  have  examined  the 
cases  of  Oamble  v.  Akron  R.  R.  Co.,  63  Ohio  St.  352,  59  N.  E. 
99,  and  L.  £  N.  R.  R.  Co.  v.  Hays,  128  S.  W.  289.  Neither  of 
these  cases  are  in  any  manner  applicable  to  the  question  that  we 
have  considered ;  in  neither  of  them  was  the  question  of  the  right 
of  a  volunteer  to  determine  whether  or  not  an  emergency  existed 
presented  or  decided. 

Judgment  reversed  and  cause  remanded  for  a  new  trial,  and  for 
further  proceedings  consistent  herewith. 

NuNN,  J.   (dissenting) : 

The  lower  court  instructed  the  jury,  in  substance,  that  if  Miller 
was  rightfully  operating  the  car  and  exercising  ordinary  care  when 
the  collision  occurred  to  find  for  him;  and  that  if  they  believed 
from  the  evidence  that  the  motorman  on  the  car  became  so  ill  that 
he  could  not,  in  safety  to  himself,  the  passengers,  the  crew  and 
the  car,  operate  it,  or  if  the  plaintiff  believed,  and  had  reasonable 
grounds  to  believe,  this,  and  that  it  was  necessary  for  the  car  to 
be  moved,  and  it  was  impracticable  to  obtain  orders  from  the 
officers  of  defendant  with  reference  to  what  steps  to  take  in  supply- 
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ing  the  motorman's  place^  then  plaintiff,  so  long  as  these  conditions 
existed,  but  no  longer,  was  rightfully  the  motorman  upon  the  car. 
The  opinion  of  the  court  condemns  the  language  above  which  is 
italicized,  and  only  allows  appellee  to  recover  in  case  the  motor- 
man  was  actually  sick  and  unable  to  run  the  car.  The  court  says 
that  it  has  been  unable  to  find  any  authorities  condemning  this 
language  in  the  instruction.  I  do  not  believe  any  court  out  of  this 
State  will  ever  condemn  a  proposition  so  just  and  reasonable. 
What  does  it  mean  ?  It  simply  means  that  if  the  jury  believed 
from  the  evidence  that  Miller  believed,  and  that  he  had  reasonable 
groimds  to  believe,  that  the  motorman  was  too  ill  to  run  the  car 
they  should  find  for  Miller,  as  an  emergency  then  existed  which 
authorized  him  to  run  the  car.  The  opinion  eliminates  Miller's 
right  to  act  upon  what  he  believed  and  had  reasonable  groimds 
to  believe  the  existing  condition  was,  and  holds  that,  unless  Miller 
actually  knew  that  the  motorman  was  too  sick  to  operate  the  car, 
he  had  no  right  to  take  charge  of  it,  and  he  should  not,  therefore, 
be  allowed  to  recover,  unless  he  knew  positively  that  the  motorman 
was  too  sick  to  manage  the  car. 

The  accident  happened  after  midnight,  when  those  in  charge  of 
the  car  could  not  get  in  connection  with  the  superintendent  who 
sent  them  out,  and  by  whose  directions  the  cars  collided  with  were 
negligently  placed  upon  the  track.  Those  in  charge  of  the  car 
had  been  directed  to  bring  it  back  from  Versailles  to  Lexington, 
and  put  it  in  the  car  bam.  The  testimony  shows,  without  con- 
tradiction, that  the  regular  motorman  was  sick.  Miller  testified 
that  he  was  very  pale ;  that  he  looked  weak,  and  was  hardly  able 
to  hold  his  head  up ;  that  he  vomited  four  or  five  times  while  going 
to  Lexington ;  and  that  he  asked  him,  on  account  of  his  condition, 
to  run  the  car  for  him.  The  motorman  testified  that  he  was  sick, 
but  not  so  much  so  as  he  could  not  have  run  the  car  into  the  car 
bam.  He  said  nothing  about  having  vomited  while  going  from 
Versailles.  He  also  testified  that  he  was  familiar  with  the  rules 
of  the  company,  and  that  they  did  not  authorize  him  to  turn  his 
motor  bar  over  to  another,  unless  he  was  sick,  but  said  nothing 
about  how  sick  he  would  have  to  be  before  he  could  do  this,  nor  as 
to  who  was  to  determine  that  he  was  sick,  and  the  extent  of  his 
sickness.  While  it  does  not  expressly  say  so,  the  effect  of  the 
opinion  is  that,  before  Miller  could  be  sure  of  his  right  to  take 
charge  of  the  car  he  would  have  to  send  for  a  competent  physician, 
and  have  him  examine  the  motorman  and  determine  whether  or 
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not  he  was  too  sick  to  operate  the  car,  and  then,  if  it  should  after- 
wards turn  out  that  the  motorman  was  not  too  ill  to  manage  the 
car,  Miller  could  not  recover  for  an  injury  received,  it  matters  not 
how  honest  his  belief  and  how  reasonable  the  grounds  upon  which 
it  was  foimded,  as  the  opinion  requires  positive  knowledge  upon 
his  part. 

To  show  the  absurdity  of  this  holding  we  will  suppose  a  case: 
While  a  train  is  passing  through  the  country,  a  shot  is  fired  from 
the  woods^  and  the  engineer  falls  instantly  from  his  seat,  and  has 
all  the  appearances  of  having  been  shot.  The  fireman  takes  charge 
of  the  engine  at  once,  and  soon  afterwards  runs  into  some  cars 
that  have  been  negligently  left  upon  the  track,  and  is  injured. 
Now,  the  court's  opinion  in  this  case  is  to  the  effect  that  the  fire- 
man could  not  recover  unless  the  engineer  was  actually  shot  and 
rendered  unable  to  operate  the  train.  They  would  not  let  him 
recover,  no  matter  how  honest  hi^  belief  that  the  engineer  was 
shot,  nor  how  reasonable  his  grounds  for  believing.  This  court 
holds  that  before  he  is  authorized  to  take  hold  of  the  throttle  he 
must  know  positively  that  the  engineer  was  shot,  which,  to  my 
mind,  is  absurd.  In  the  supposed  case,  if  the  fireman  knew  that 
the  engineer  was  shamming,  he  could  not  recover,  if  injured  while 
operating  the  train;  nor  should  Miller  be  allowed  to  recover  in 
thiff  case,  if  he  knew,  or  had  reasonable  ground  to  believe,  that  the 
regular  motorman  was  shamming,  or  feigning;  therefore  it  was 
necessary  for  the  court  to  submit  to  the  jury  the  question  whether 
or  not  he  had  reasonable  ground  to  and  did  believe  that  the  regular 
motorman  was  sick. 

In  the  case  of  L.  &  N.  R.  R.  Co.  v.  Hays'  Adm'r,  128  S.  W.  289, 
the  company  claimed  that  Hays  was  violating  its  rules  when  he 
met  his  death,  and  appellee  claimed  that  Hays  believed  he  was 
doing  his  duty  for  the  company.  In  commenting  upon  that  idea, 
Chief  Justice  Hobson,  in  writing  for  the  court,  said : 

''  In  the  case  of  the  servant  the  question  would  be  simply,  Were  the  circum- 
stances such  as  to  justify  a  man  of  ordinary  prudence  in  regarding  the  thing 
as  a  part  of  his  duty?  " 

In  that  case  the  court  did  not  require  the  servant  to  know  what 
facts  atcually  existed  before  he  was  authorized  to  act  for  his 
master. 

In  the  cast  of  Gamble  v,  Akron,  Bedford  &  Cleveland  Railroad 
Co.,  63  Ohio  St.  352,  59  K  E.  99,  the  conductor  took  the  place 
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of  the  motorman  while  he  ate  his  dinner;  but  the  motorman  did 
not  come  out  after  he  finished  his  dinner,  so  the  conductor  con- 
tinued to  operate  the  car.  The  dispatcher  ordered  them  out  with 
the  car,  and  also  sent  a  snow  plow  out  on  the  same  line.  While 
the  conductor  was  operating  the  car  he  came  upon  the  snow 
plow  on  a  sharp  curve,  collided  with  it,  and  was  killed.  The  com- 
pany contended  that  the  motorman  was  a  volunteer,  and  was  vio- 
lating the  rules,  which  provided  that  the  motorman  should  not 
turn  his  car  over  to  any  person,  and  the  conductor  should  not  be 
permitted  to  run  it  The  lower  court  decided  against  the  con- 
ductor ;  but  the  Supreme  Court  of  Ohio,  after  reviewing  the  facts 
of  the  case,  said  that  the  evidence  would  have  justified  the  lower 
court  in  directing  a  verdict  for  him.  The  rules  for  running  a  car 
in  that  case  weire  the  same  as  those  in  the  case  at  bar.  They 
stated  that  if  an  emergency,  such  as  sickness,  etc.,  existed  the 
motorman  had  a  right  to  turn  his  motor  bar  over  to  another. 
The  court  also  said  in  that  case  that : 

"  So  far  as  appears  here,  there  was  no  violation  of  either  the  letter  or  the 
spirit  of  these  rules,  construed  together,  when  Walbom  temporarily  exchanged 
places  with  the  motorman  that  the  company's  property  or  the  safety  of  pas- 
sengers was  in  any  way  imperiled  by  this  arrangement,  and  there  was  no  occa- 
sion to  apprehend  an  emergency  which  would  call  for  them  to  be  in  their 
respective  places.  It  would  seem  that  in  this  instance  the  conductor  exercised 
his  judgment  and  authority,  under  the  rules,  reasonably  and  prudently.  This 
case  is  not  therefore  akin  to  those  cases  in  which  a  servant  voluntarily  and 
needlessly,  and  not  in  the  performance  of  duty  to  the  master,  places  himself  in 
a  position  of  great  peril.  But,  if  it  be  conceded  that  Walborn  was  in  a  pro- 
hibited position  at  the  time  he  was  fatally  injured,  it  seems  to  us  that  the 
same  result  must  be  reached.  The  blunder  of  the  train  dispatcher  put  every- 
body on  the  train  in  peril.  His  act  was  the  sole  and  proximate  cause  of  the 
collision.  Not  a  thing  that  Walbom  did  contributed  to  bring  about  a  collision, 
and  he  heroically  died  at  his  post  in  trying  to  prevent  it.  Nothing  is  alleged 
against  him,  except  that  he  was  in  the  most  dangerous  position,  where  all 
were  in  common  danger,  without  the  fault  of  any.  Under  such  circumstances 
it  is  nothing  short  of  absurdity  to  contend  that,  because  he  was  killed,  instead 
of  another,  or  possibly  all,  the  comapny  should  escape  all  liability  for  its 
wrong.  But  it  is  argued  that  he  should  have  deserted  his  temporary  post,  and 
have  gone  back  to  his  proper  position;  in  other  words,  that  he  was  negligent 
in  remaining.  But  if  he  had  run  away  without  attempting  to  reverse,  and  the 
people  on  the  car  had  been  killed  or  mangled,  would  any  court  acquit  the  com- 
pany of  negligence  in  that  respect?  If  the  contention  of  counsel  is  correct 
it  involves  the  contradiction  that  Walborn  was  negligent  in  remaining,  and 
would  have  likewise  been  negligent  if  he  ran  away.  Who,  among  us,  is  suffi- 
cient for  the  decision  of  such  things  in  an  emergency?  We  are  not  willing  to 
accept  it  as  a  law  that  a  motor  engineer  or  locomotive  engineer  is  guilty  of 
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contributory  negligence  merely  because  he  remains  in  his  dangerous  position 
and  continues  his  efforts  to  avert  calamity  from  the  passengers  behind  him. 
Beach,  Contrib.  Neg.,  §  42.  And  Walbom  was,  for  the  time  being,  the  motor 
engineer  of  that  car,  and  as  such  responsible  for  the  safety  of  the  passengers 
being  carried  therein.  We  find  no  prejudicial  error  in  the  record.  It  was 
hardly  necessary  to  have  bothered  with  the  elaborate  charge  and  request  to 
charge  in  this  case." 

It  appears  in  that  case  that  court  recognized  the  right  of  the 
conductor  to  exercise  his  judgment  as  to  the  emergency,  even  when 
the  regular  motorman  was  sitting  in  the  car,  after  finishing  his 
dinner.  In  my  opinion,  appellee  in  the  case  at  bar  had  a  right  to 
judge  as  to  whether  or  not  an  emergency  existed,  and  if  he  had 
reason  to  believe,  and  did  believe,  that  such  existed  he  had  a  right 
to  run  the  car  to  the  bam,  where  it  was  ordered  to  be  placed  by 
the  superintendent,  especially  as  the  regular  motorman  had  left 
the  car,  and  he  was  the  only  one  on  it  who  could  operate  it. 

In  the  case  of  Poillon's  Adm'r  v.  Loui&ville  Ry.  Co.,  140  Ky. 
707,  131  S.  W.  996,  the  railway  company  claimed  that  PoiUon 
received  his  injuries  while  violating  a  rule  that  prohibited  him 
from  going  on  the  platform.     In  that  case  the  court  said : 

"But  a  conductor  who  has  charge  of  a  car  may  go  on  the  outside,  when 
called  to  do  so  in  the  discharge  of  his  duty,  or  token  he  hoe  reason  to  think  it 
necessary  in  the  discharge  of  his  duty," 

Applying  the  principles  of  the  foregoing  cases  to  the  case  at  bar, 
it  is  clear  that  Miller  was  acting  rightfully  and  lawfully  at  the 
time  of  his  injury.  The  cases  referred  to  in  the  opinion  by  the 
court  sustain  this  view.  In  the  Tennessee  case  the  conductor,  in 
an  emergency,  requested  a  third  person  to  help  him,  when  his 
brakeman  was  otherwise  engaged,  and  he  could  not  make  a  coupling 
alone,  and  this  third  person  was  allowed  to  recover  for  an  injury 
received,  although  the  conductor  had  no  right  to  employ  him, 
except  in  a  case  of  an  emergency.  Does  any  one  think  the  court 
would  have  refused  to  allow  him  to  recover  if  it  afterwards  turned 
out  that  the  regular  brakeman  was  not  in  fact  otherwise  employed 
at  the  time?  If  this  third  person  had  reasonable  grounds  to  be- 
lieve, and  did  believe,  that  the  conductor  was  telling  him  the 
truth,  the  Tennessee  court  would  have  sustained  his  recovery. 
There  is  a  long  line  of  decisions  in  this  State  authorizing  persons 
to  recover  for  injuries  received  while  acting  under  the  belief  that 
an  emergency  exists,  provided  they  have  reasonable  ground  upon 
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which  to  base  such  a  belief,  although  it  may  develop  afterwards 
that  no  emergency  did  actually  exist,  and  they  would  not  have  been 
injured  if  they  had  not  so  acted. 

Aside  from  this,  the  court  erred,  as,  under  the  facts  stated  in 
the  opinion,  an  emergency  existed  when  the  regular  motorman 
left  the  car,  and  he  did  so  without  the  knowledge  of  the  conductor. 
Miller  did  not  have  charge  of  the  motorman ;  he  could  not  control 
him ;  and  when  he  left  Miller  was  the  only  person  on  the  car  who 
could  run  it  There  were  but  two  others,  the  conductor  and  the 
trespasser  mentioned  in  the  opinion,  and  it  is  in  proof  that  the 
conductor  could  not  operate  the  car.  Under  this  state  of  facts, 
was  it  the  duty  of  Miller  to  leave  the  car  standing  on  the  track  in 
the  street,  where  other  cars  might  collide  with  it  and  cause  injury 
to  persons  and  property,  or  was  it  his  duty  to  take  it  to  the  bam, 
the  place  for  storing  cars  that  are  not  in  use?  Miller  was  an 
employee  of  the  company  as  conductor  on  other  cars,  it  is  true; 
but  it  certainly  would  have  been  expected  of  any  employee,  under 
the  circumstances,  to  take  the  car  to  the  barn  where,  according  to 
orders,  it  was  to  go,  and  if  Miller  had  not  done  so  he  would  have 
doubtless  lost  his  employment  the  next  morning.  There  was  an 
emergency  which  authorized  Miller  to  take  charge  of  the  car, 
whether  the  regular  motorman  was  too  sick  to  handle  it  or  not 
He  did  leave  it,  and  left  Miller  and  the  conductor  in  charge,  and 
Miller  was  the  only  one  who  could  run  it.  Grant  that  the  motor- 
man  was  not  too  sick  to  operate  the  car  when  Miller  took  charge, 
there  is  not  a  pretense  that  he  was  in  the  least  negligent  in  handling 
it.  There  is  admitted  negligence,  however,  on  the  part  of  the 
company  in  placing  the  cars  on  the  track  with  which  he  collided, 
as  he  could  not  see  them  on  account  of  the  poor  light  on  his  car 
and  the  dust  stirred  up  by  an  automobile.  In  all  probability,  this 
accident  would  have  occurred  if  the  regular  motorman  had  been 
on,  and  he  would  have  been  mangled,  and  the  company  would  have 
to  compensate  him,  instead  of  appellee. 

In  20  Am.  &  Eng.  Ency.  of  Law,  page  106,  the  rule  is  succinctly 
stated  thus: 

"The  mere  fact  that  injuries  sustained  by  an  employee  were  inflicted  while 
he  was  acting  in  disobedience  of  well-known  rules  will  not  relieve  the  master 
of  liability.  There  must  be  a  connection  between  the  disobedience  of  the  rule 
and  the  injury  received.  The  contributory  negligence  of  the  injured  party  that 
will  defeat  a  recovery  must  have  contributed  as  the  proximate  cause  of  the 
injury.** 
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And  there  are  authorities  from  many  States  cited  to  sustain  it. 
In  the  case  of  Oamble  v.  Akron,  Bedford  &  Cleveland  Railroad 
Co.,  supra,  the  court  said  on  this  point : 

''But  if  it  be  conceded  that  Walbom  was  in  a  prohibited  position  at  the 
time  he  was  fatally  injured,  it  seems  to  us  that  the  same  result  must  be 
reached.  The  blunder  of  the  train  dispatcher  put  everybody  on  the  train  in 
peril.  His  act  was  the  sole  and  proximate  cause  of  the  collision.  Not  a  thing 
that  Walbom  did  contributed  to  bring  about  a  collision,  and  he  heroically  died 
at  his  post  in  trying  to  prevent  it." 

Miller,  an  employee  of  appellant,  was  doing  the  proper  thing 
in  a  careful  manner,  without  negligence  on  his  part,  when  he  col- 
lided with  the  cars  which  had  admittedly  been  negligently  left  on 
the  track.  I  am  unable  to  see  the  connection  of  Miller's  supposed 
violation  of  the  rules  with  the  negligence  of  appellant  and  the 
collision,  so  as  to  defeat  his  right  to  recover  damages.  In  my 
opinion,  this  is  one  of  the  cases  wherein,  if  Miller  was  acting  in 
disobedience  of  a  rule,  it  does  not  relieve  the  master  from  liability. 

It  is  said  in  the  opinion  that : 

**  It  is  true  there  is  proof  by  Miller  that  the  conductor  had  not  long  been 
on  the  road,  and  did  not  understand  how  to  operate  a  car.  Still  he  was  in 
charge  of  it,  and  he  knew  nothing  of  any  disability  on  the  part  of  the  motor- 
man,  or  of  his  intention  to  leave  the  car,  until  he  had  left  it.  It  is  true  that 
he  then  allowed  Miller  to  operate  the  car  down  toward  the  bam;  but  as  the 
motorman  had  been  left  behind,  in  view  of  the  short  time  that  elapsed  before 
the  collision,  MiUer  should  be  regarded  as  simply  a  volunteer." 

Sullivan,  the  conductor,  agreed  with  Miller  that  he  had  only 
been  in  the  service  of  the  company  a  short  time  and  did  not  know 
how  to  operate  a  car,  and  he  also  testified  that  he  knew  when  the 
motorman  left  the  car.  The  court  indicates  that  the  distance 
traveled  after  the  motorman  got  off  the  car  before  the  collision  was 
very  short,  and  that  Sullivan,  the  conductor,  therefore  ddd  not  have 
time  to  prevent  appellee  from  nmning  or  stopping  the  car.  The 
proof  diows,  without  contradiction,  that  they  traveled  a  consider- 
able distance,  at  least  four  blocks  or  more,  from  the  place  the 
motorman  got  off  to  the  place  of  the  collision,  which  was  certainly 
a  sufficient  distance  to  allow  the  conductor  to  order  Miller  to  stop 
running  the  car ;  but  he  made  no  effort  to  do  so ;  although,  as  stated 
in  the  opinion,  he  was  in  charge  of  the  car,  and  his  conduct  after 
the  regular  motorman  left  shows  that  he  consented  to  Miller  run- 
ning the  car. 

For  these  reasons,  I  dissent  from  the  opinion  of  the  court. 
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Watts  V.  Montgomery  Traction  Co. 
(Alabama  —  Supreme  Court.) 

1.  Violation  of  Obdinaitce  as  Negligence  Peb  Se.  —  A  violation  of  a  statute 

or  an  ordinance  is  negligence  per  se,  and  a  person  proximately  injured 
thereby  may  recover  for  such  injuries  against  the  violator  of  the  law. 

2.  Violation  of  Ordinance  as  Contbibutobt  Negligence.  —  Where  the  viola- 

tion of  a  statute  or  ordinance,  enacted  for  the  benefit  of  the  party  who 
seeks  to  invoke  its  violation  as  distinguished  from  the  public,  proximately 
causes  an  injury  complained  of,  it  may  be  pleaded  as  a  defense. 

3.  Qbdinance  Requibino  Vehicles  to  Keep  to  Right  of  Street;  (Collision 

with  Automobiuc;  Violation  of  Ordinance;  Contributory  Negligence; 
EviDENCB.  —  An  ordinance  requiring  vehicles  to  keep  to  the  right  of  the 
center  of  the  street  was  not  intended  for  the  benefit  of  street  railways  or 
to  keep  vehicles  off  of  street  car  tracks.  Hence,  a  street  railway  company, 
sued  for  damages  to  an  automobile  struck  by  one  of  its  cars  while  in  the 
center  of  the  street,  cannot  plead  a  violation  of  the  ordinance  as  a  defense. 
Such  ordinance  is  not  competent  evidence,  it  appearing  that  the  plaintiff 
was  to  the  right  of  the  center  of  the  street. 

4.  Failure  of  Chauffeub  to  Signal  Street  Car;  Contributory  Negligence. 

—  A  chauffeur  driving  his  machine  on  a  street  car  track  is  not  guilty  of 
negligence  in  failing  to  signal  a  car,  unless  he  knew  it  was  approaching. 

Plaintiff  appeals  from  judgment  for  defendant.    Reported  57  So.  471. 

STATEMENT  OF  FACTS. 

The  action  was  for  damages  to  an  automobile,  caused  by  the 
automobile  being  struck  by  a  car  and  demolished ;  the  automobile 
at  the  time  being  run  ahead  of  the  car  and  in  the  same  direction 
as  the  car. 

Plea  8  is  as  follows: 

''Defendant  says:  That  the  accident  occurred  on  one  of  the  streets  of  the 
city  of  Montgomery,  within  the  limits  of  said  city.  That  at  said  time,  and  for 
a  long  time,  there  had  been  an  ordinance  of  the  city  of  Montgomery  in  force 
and  effect,  namely,  section  1093  of  the  City  Code  of  Montgomery,  reading  as 

Violation  of  Ordiiuuioe  as  Proof  of  Neelisenoe.  —  The  question 
whether  the  violation  of  an  ordinance  is  negligence  per  se  or  merely  evidence 
of  negligence  is  discussed  in  a  note  to  Memphis  St.  Ry.  Co.  v.  Haynes,  3  St. 
Ry.  Rep.  810,  815,  816. 

Collision  with  Automobile,  —  See  notes  to  Garfield  v.  Hartford,  etc.,  St. 
Ry,  Co.,  6  St.  Ry.  Rep.  130;  Clarke  ▼.  Connecticut  Co.,  7  St  Ry.  Rep.  323. 
As  for  imputation  of  negligence  of  driver  of  car  to  passenger  therein,  see  note 
to  Kneeshaw  v.  Detroit  United  Ry.,  8  St.  Ry.  Rep.  616.  See  also  Huddy  on 
AutomobUes  (3d  Ed.),  §§  113  and  114. 
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follows:  'fiec.  1003.  Any  person  who  willfully  fails  to  keep  to  that  side  of 
the  street  which  is  to  the  right  of  the  driver  while  driving  any  vehicle  through 
the  streets  *  *  *  must  on  conviction  be  fined  not  less  than  $1.00  nor  more 
than  $100.00.'  That  on  the  day  and  date  of  the  alleged  injuries  of  the  said 
automobile  the  same  was  being  driven  by  one  Felder,  who  negligently  and  in 
violation  of  said  ordinance  failed  to  keep  to  that  part  of  the  street  on  his 
right,  but  drove  the  same  along  the  middle  of  said  street,  and  in  that  part  of 
the  street  where  defendant's  tracks  are  located,  so  that  defendant's  car  could 
not  safely  pass  same  without  colliding  therewith,  and  the  negligence  of  said 
driver  of  said  automobile  and  violation  of  said  ordinance,  to  keep  to  the  right 
of  the  street,  contributed  proximately  to  the  injuries  complained  of  in  the 
complaint" 

Tte  fifth  ground  of  demurrer  was  that  the  ordinance  referred 
to  was  not  passed,  according  to  the  averments  of  said  plea,  for  the 
benefit  of  the  defendant,  or  its  employees  engaged  in  the  businesa 
of  the  defendant. 

J,  T.  Letcher,  for  appellant. 

Ray  Rushton  and  TT.  M.  Williams,  for  appellee. 

Opinion  by  Anderson,  J. : 

The  decisions  as  to  the  legal  effect  of  violating  a  statute  or  ordi- 
nance are  not  harmonious.  In  some  cases  it  is  held  that  suck 
violation  is  not  n^ligence  per  se,  but  that  it  is  competent  evidence 
of  negligence,  and  may  be  sufficient  to  justify  a  jury  in  finding 
negligence  in  fact.  29  Cyc.  437,  and  cases  cited  in  note.  How- 
ever, it  is  settled  in  Alabama,  and  we  think  it  is  the  weight  of 
authority,  that  a  violation  of  a  statute  or  an  ordinance  is  n^li- 
gence  per  se,  and  a  person  proximately  injured  thereby  may 
recover  for  such  injuries  against  the  violator  of  the  law.  Kansas 
City  R.  R.  V.  Flippo,  138  Ala.  487,  35  South.  457 ;  Sloss-Sheffield 
Co.  V.  Sharp,  166  Ala.  289,  47  South.  279;  Wise  v.  Morgan,  101 
Tenn.  273,  48  S.  W.  971,  44  L.  R  A.  548  j  Parlcer  v.  Barnard, 
135  Mass.  116,  46  Am.  Kep.  450;  Newcomb  v.  Boston  Prot. 
Dpmt,  146  Mass.  596,  16  N.  E.  555,  4  Am.  St.  Eep.  354;  Terre 
Haute  R.  R.  v.  Williams,  172  111.  379,  50  K  E.  116,  64  Am.  St. 
Rep.  44 ;  Rosse  v.  St.  Paul  R.  R.,  68  Minn.  216,  71  K  W.  20,  ST 
L.  R.  A.  591,  64  Am.  St.  Rep.  472. 

We  are  not  cited  to  and  have  found  no  Alabama  case  where  the 
violation  of  a  statute  or  ordinance  by  the  injured  party  was  pleaded 
by  the  defendant  by  way  of  contributory  negligence;  yet  we  see 
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no  reason  why  such  a  violation,  if  proximately  causing  the  injury 
complained  of,  cannot  be  set  up  as  a  defense  to  the  simple  negli- 
gence charged  in  the  complaint.  Such  a  defense  has  been  ap- 
proved, and  we  think  properly  so,  in  the  cases  of  Broschart  v. 
Tuttle,  69  Conn.  1,  21  Atl.  925, 11  L.  R  A.  33 ;  Weller  v.  Chicago 
R.  R.,  120  Mo.  635,  23  S.  W.  1061.  The  statute  or  ordinance 
violated,  however,  must  have  been  enacted  for  the  benefit  of  the 
party  who  seeks  to  invoke  its  violation  as  distinguished  from  the 
public  generally  or  a  class  to  whom  the  ordinance  necessarily 
applies.  29  Cyc.  43$;  L.  &  N.  R.  R.  Co.  v.  Murphree,  129  Ala. 
432,  29  South.  692 ;  Cent,  of  Ga.  Ry.  v.  Sturgis,  129  Ala.  573, 
43  South.  96. 

A  municipality  would  no  doubt  have  the  right,  under  its  police 
power,  to  regulate  the  travel  upon  its  streets  so  as  to  prevent  con- 
gestion and  collision,  and  could  thereby  protect  all  persons  using 
the  streets,  including  street  cars ;  but  it  is  manifest  that  the  ordi- 
nance in  question  was  not  intended  for  the  protection  of  street 
railways,  as  the  wording  and  meaning  of  same  does  not  exclude 
vehicles  from  their  tracks.  The  ordinance  does  not  require  the 
drivers  of  vehicles  to  keep  off  of  the  street  railway  tracks,  but  only 
requires  them  to  keep  on  the  side  of  the  street  to  the  right;  that 
is,  they  must  remain  to  the  right  of  the  center  of  the  street.  If 
they  do  this,  they  do  not  violate  the  ordinance,  notwithstanding 
they  may  be  upon  the  track  of  a  street  car  line.  It  may  be  that 
most  of  the  street  car  tracks  are  laid  in  the  center  of  the  street, 
and  an  ordinance  requiring  vehicles  to  stay  to  the  right  of  the 
track,  if  there  is  space  enough  for  them  to  do  so,  would  no  doubt 
be  a  reasonable  one;  but  such  is  not  the  present  ordinance,  as  it 
only  requires  the  vehicle  to  be  to  the  right  of  the  center  of  the 
track.  Again,  there  may  be  street  car  tracks  laid  within  either 
side  of  the  streets^  and,  if  a  driver  kept  to  the  right  of  the  center 
of  the  street,  he  would  not  violate  the  ordinance,  although  he  may 
drive  upon  or  along  the  street  car  track.  It  is  plain  that  the  ordi- 
nance in  question  was  not  intended  to  keep  vehicles  off  of  street  car 
tracks  or  for  the  protection  of  street  car  companies. 

Plea  8,  if  not  otherwise  faulty,  was  subject  to  grounds  5,  11  and 
12  of  the  plaintiff's  demurrer,  and  the  trial  court  erred  in  not 
sustaining  same. 

The  negligent  failure  of  the  plaintiff's  agent,  Felder,  to  hollo, 
warn  or  signal  the  defendant's  motorman  is  a  mere  conclusion. 
There  is  nothing  in  the  plea  to  indicate  that  Felder  knew  of  the 
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approach  of  the  car,  and  he  cannot  be  said  to  be  guilty  of  negli- 
gence for  failing  to  give  a  signal  to  stop  the  car  unless  he  knew  it 
was  approaching. 

Aside  from  the  infirmity  of  the  eighth  plea,  the  trial  court  erred 
in  admitting  the  ordinance  in  evidence,  over  the  objection  of  the 
plaintiff,  as  it  was  immaterial  and  irrelevant.  The  undisputed 
evidence  shows  that  the  auto  was  on  the  right-hand  side  of  the 
street.  The  automobile  was  astride  the  south  rail  of  the  track, 
and  which  said  south  rail  was  twelve  feet  from  the  south  curb. 
The  north  rail  was  fifteen  feet  from  the  north  curb,  and  was  there- 
fore in  the  center  of  the  street,  and  the  auto  was  to  the  right  of 
said  north  rail  and  was  upon  the  right-hand  side  of  the  street 
See  testimony  of  Berry,  page  16  of  the  record. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded.  All  the  justices  concur,  except 
DowDELL,  C.  J.,  not  sitting. 


KaZver  v.  Metropolitan  8t.  By.  Co. 
(Missouri  —  Kansas  City  Court  of  Appeals.) 

1.  Dkbailbcknt  of  Cab  ;  Injubt  to  Pebson  on  6n>EWALK ;  Pbima  Facie  Neg- 

LiGENCE.  —  Where  a  person  lawfully  on  a  sidewalk  is  injured  by  the 
derailment  of  a  street  railway  car  he  makes  out  a  prima  faoie  case  by 
showing  such  facts. 

2.  Same;  Gokplaint.  —  The  complaint  in  such  an  action  need  not  allege  the 

facts  on  which  the  plaintiff  bases  his  charge  that  the  derailment  was 
caused  by  the  negligence  of  defendant. 

3.  Same;  Bubden  of  Pboof.  —  The  burden  is  on  a  street  railway  company  to 

show  that  the  derailment  of  a  car  was  accidental,  and  not  due  to  negli- 
gence. 

4.  Same  ;  Obdeb  of  Pboof.  —  The  plaintiff  in  such  a  case  is  not  required  to 

go  into  the  issue  of  the  cause  of  the  derailment  until  the  defendant,  in 
the  discharge  of  its  burden,  has  offered  evidence  tending  to  show  the 
accidental  origin  of  the  injury. 

Injury  to  Person  npon  Sidewalk.  —  The  cases  discussing  the  liability 
of  a  street  railway  company  for  injuries  to  a  person  upon  a  sidewalk  are 
collated  in  a  note  to  Bender  v.  Louisville  Ry.  Co.,  7  St.  Ry.  Rep.  690. 

Derailn&ent  of  Car.  —  As  to  liability  of  street  railway  company  for  derail- 
ment of  car,  see  Nellis  on  Street  Railways  (2d  Ed.) ,  §  283. 
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6.  Same  ;  Question  fob  Jubt.  —  It  is  a  question  for  the  jury  whether  a  motor- 

man  should  have  discovered  a  loose  cobblestone  on  the  track  in  time  to 
prevent  a  derailment. 
6  Same;  Pboximats  Cause.  —  Where  it  appears  from  the  evidence  that  a 
car  was  derailed  and  the  front  end  of  it  struck  a  horse  and  wagon,  threw 
them  on  the  sidewalk  and  one  or  both  of  them  hit  a  person  on  the  side- 
walk, there  is  a  direct  causal  connection  between  the  negligence  causing 
the  derailment  and  the  injury. 

7.  Same;   Damages.  —  Eight  hundred  dollars  is  not  excessive  damages  for 

being  knocked  down  and  bruised  by  a  wagon  which  was  thrown  on  the 
sidewalk  by  a  derailed  car. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  148  S.  W.  130. 

John  H.  Lucas  and  Chds.  N.  Sadler,  both  of  Kansas  City,  for 
appellant 

H.  J.  Latshaw  and  Jesse  E.  James,  both  of  Kansas  City,  for 
respondent. 

Opinion  by  Johnson,  J. : 

PlaintiflF  sued  to  recover  damages  for  personal  injuries  caused 
by  the  derailment  of  an  electric  street  car  operated  by  defendant 
on  Independence  avenue  in  Kansas  City.  The  petition  alleges 
that  plaintiff 

"  was  lawfully  upon  said  Independence  avenue,  and  upon  the  south  side  thereof, 
*  *  *  when  one  of  defendant's  east-bound  electric  cars  was  on  account  of 
the  carelessness  and  negligence  of  defendant  *  *  *  allowed,  permitted  and 
caused  to  nm  off  of  the  track  and  leave  the  track  and  to  run  over  said  street 
and  the  pavement  thereon  to  or  near  the  south  side  of  said  street  and  near 
which  plaintiff  was  standing  and  working,  thereby  throwing,  pushing  and  shov- 
ing sadd  wagon,  and  forcing  said  wagon  with  great  force  and  violence  against 
the  sidewalk  and  building  on  the  south  side  of  said  street,  thereby  greatly 
injuring  plaintiff." 

The  answer  is  a  general  denial.  The  trial  resulted  in  a  verdict 
and  judgment  for  plaintiff  for  $800.     Defendant  appealed. 

Independence  avenue  runs  east  and  west,  is  paved  with  asphalt, 
and  at  the  place  in  question  is  a  business  street.  Defendant 
operates  a  double-track  street  railway  on  this  street;  the  south 
track  being  used  for  east-bound  cars.  The  distance  between  the 
south  rail  of  this  track  and  the  curb  is  thirteen  feet  and  eight 
inches,  and  the  distance  from  the  curb  to  the  property  line  nine 
feet  and  six  inches.  Plaintiff  operated  a  feed  store  on  the  south 
side  of  the  street.      His  one-horse  delivery  wagon  was  standing 
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in  the  street  next  the  curb,  and  plaintiff  and  his  son  were  loading 
the  wagon  from  the  store.  The  front  wheels  of  an  east-bound  car, 
running  eight  or  ten  miles  per  hour,  suddenly  jumped  the  track, 
and,  turning  southward,  ran  to  and  on  the  curbing,  crashing  into 
the  wagon  and  horse,  just  as  plaintiff  emerged  from  the  store, 
carrying  a  bale  of  hay.     Plaintiff  testified : 

'*  You  see  I  have  a  hook  in  lifting  a  bale  of  hay.  I  got  the  bale  to  my  face 
in  front  of  the  wagon.  When  the  ear  struck  I  was  just  in  the  door,  stepping 
onto  the  sidewalk.  The  car  passed  onto  the  wagon,  and  the  horse  kicked  me, 
and  I  fell  down  with  the  bale  of  hay." 

The  horse  was  killed  and  the  wagon  was  demolished.  Whether 
the  wagon,  horse,  bale  of  hay,  or  all  three  inflicted  the  injuries, 
which  consisted  of  numerous  bruises  and  contusions,  is  not  made 
clear  in  the  evidence.  The  statement  of  plaintiff  that  the  horse 
kicked  him  appears  from  the  facts  and  circumstances  to  be  a  mere 
supposition.  The  definite  facts  disclosed  by  his  evidence  are  that 
the  front  end  of  the  car  struck  the  horse  and  wagon,  threw  them  on 
the  sidewalk,  and,  in  turn,  one  or  both  of  them  hit  plaintiff,  who 
was  on  the  sidewalk,  and  injured  him.  Plaintiff  did  not  allege, 
and  in  his  evidence  in  chief  did  not  attempt  to  show,  the  cause  of 
the  derailment.  At  the  close  of  his  evidence,  defendant  requested 
the  giving  of  a  peremptory  instruction,  but  the  request  was  re- 
fused, and  defendant  then  introduced  evidence  to  the  effect  that 
the  derailment  was  accidental.  It  was  shown  that  there  was  no 
defect  in  the  track  or  in  the  car,  and  experts  testified  that  some- 
times derailments  occur  under  such  conditions.  Over  the  objec- 
tions of  defendant,  plaintiff  in  rebuttal  was  permitted  to  introduce 
evidence  tending  to  show  that  some  of  the  stone  or  granite  blocks 
set  on  each  side  of  the  rail  had  become  loose  and  out  of  place,  and 
that  three  of  these  blocks  were  lying  on  the  surface  of  the  street, 
and  from  the  facts  and  circumstances  appearing  in  this  evidence 
the  inference  is  reasonable  that  the  derailment  was  caused  by  one 
of  the  front  wheels  striking  and  running  over  a  broken  part  of  one 
of  theee  blocks,  and  that  preceding  cars  that  day  had  struck  these 
obstructions,  but  had  not  been  derailed.  The  paving  of  which  the 
granite  blocks  had  been  a  part  was  laid  by  defendant,  and  it  was 
admitted  at  the  trial  that  an  ordinance  was  in  force  which  required 
defendant  to  pave  the  street  in  between  and  eighteen  inches  on  the 
outside  of  its  tracks. 

Counsel  argue  that  the  court  erred  in  overruling  the  peremptory 
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instructions  asked  by  defendant  at  the  close  of  plaintiff's  evidence 
and  again  at  the  close  of  all  the  evidence.  First,  it  is  insisted 
that  the  petition  does  not  state  a  cause  of  action,  and  that  the  defect 
is  of  such  character  that  it  was  not  cured  by  verdict.  The  statute 
(section  1794,  Rev;  St.  1909)  provides  that  a  petition  must  contain 

"a  plain  and  concise  statement  of  the  facts  constituting  a  cause  of  action 
wiUiout  unnecessary  repetition/' 

"The  whole  theory  of  the  practice  act  is  that  facts  and  not  conclusions 
should  be  pleaded." 

Humphreys  v.  Milling  Co.,  98  Mo.,  loc.  cit  662,  10  S.  W.  144. 

"A  petition  must  state  all  the  facts  which  it  will  be  necessary  for  the 
plaintiff  to  prove  in  order  to  make  out  a  prima  fade  case." 

Bodgers  v.  Insurance  Co.,  186  Mo.,  loc.  cit.  255,  85  S.  W.  371. 

Plaintiff  does  not  allege  the  facts  on  which  he  predicates  his 
charge  that  the  derailment  of  the  car  was  caused  by  negligence  of 
defendant.  Defendant  contends  these  facts  were  an  integral  part 
of  his  prima  facie  case,  and  therefore  should  have  been  pleaded ; 
while  plaintiff  argues  that  the  only  burden  the  rules  of  practice 
required  him  to  carry  in  making  out  a  primal  facie  case  of  negli- 
gence was  to  plead  and  prove  that  hi^  injury  was  caused  by  the 
derailment  of  the  car  while  he  was  in,  the  lawful  use  of  a  public 
street.  We  decided  this  precise  point  recently  in  the  case  of 
Baker  v.  Bailroad,  142  Mo.  App.,  loc.  cit.  359,  126  S.  W.  764, 
where  we  held  that  when  a  plaintiff  showed*  he  was  on  the  public 
sidewalk  where  he  had  a  right  to  be,  and  was  injured  by  the  derail- 
ment of  a  car  running  on  a  street  railway  track  owned  and  operated 
by  the  defendant,  he  made  out  a  prima  facte  case  of  negligence, 
and  cast  the  burden  on  the  defendant  to  show  that  the  derailment 
was  not  due  to  negligence,  but  to  unavoidable  accident  or  to  some 
cause  beyond  its  control.  The  rule  of  res  ipsa  loquitur  is  not 
restricted  to  cases  where  the  injury  was  inflicted  during  the  rela- 
tionship of  carrier  and  passenger.  As  is  held  in  McOrath  v. 
Transit  Co.,  197  Mo.,  loc.  cit  104,  94  S.  W.  874,  the  rule  also 
applies  to  instances 

''where  the  injury  arises  from  some  condition  or  event  that  is  in  its  very 
nature  so  obviously  destructive  of  the  safety  of  person  or  property,  and  is  so 
tortious  in  its  quality  as  in  the  first  instance  at  least  to  permit  no  inference 
save  ihat  of  negligence  on  the  part  of  the  person  in  control  of  the  injurious 
agency." 
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It  is  true  there  is  no  contractual  relation  between  the  operators 
of  street  cars  and  other  users  of  the  public  streets  as  there  is  be- 
tween carrier  and  passenger^  nor  does  a  street  railway  company 
owe  to  others  using  the  streets  the  duty  of  exercising  more  than 
reasonable  care  for  their  safety,  but  the  facts  that  the  consequences 
of  a  derailment  of  a  street  car  running  at  high  speed  along  a  busy 
thoroughfare  generally  are  serious,  that  people  are  accustomed  to 
act  on  the  presumption  that  a  car  will  not  leave  its  track,  and  that 
the  cause  of  a  derailment  is  a  fact  about  which  the  company  pos- 
sesses vastly  superior  means  of  knowledge,  induce  us  to  hold,  as 
we  did  in  the  Baker  Case,  that  the  burden  is  on  the  defendant  to 
show  that  the  derailment  was  accidental,  and  not  due  to  negligence. 
The  petition  alleged  all  of  the  constitutive  facts  of  the  cause  of 
action  asserted. 

What  we  have  just  said  answers  the  objection  of  defendant  that 
the  evidence  introduced  by  plaintiff  relating  to  the  cause  of  the 
derailment  belonged  to  his  evidence  in  chief,  and  was  not  proper 
rebuttal.  Plaintiff  was  not  required  to  go  into  the  issue  of  the 
cause  of  the  derailment  until  defendant,  in  the  discharge  of  its 
burdlen,  had  offered  evidence  tending  to  show  the  accidental  origin 
of  the  injury.  Then  it  became  proper  for  plaintiff  to  meet  such 
evidence  by  showing  that  the  cause  of  the  derailment  was  negli- 
genca 

Further,  defendant  insists  that  the  fact  of  the  car  being  de- 
railed by  running  over  a  loose  cobblestone  of  itself  is  no  proof  of 
negligence.  It  wajs  a  question  for  the  jury  to  determine  whether 
or  not  the  motorman  in  the  exercise  of  reasonable  care  should 
have  discovered  the  obstruction  in  time  to  prevent  the  derailment. 
Other  answers  to  the  argument  on  this  point  might  be  given,  but 
this  suflSces  for  present  purposes. 

There  ia^  no  merit  in»  the  position  that  we  should  hold»  as  a 
matter  of  law  that  no  direct  causal  connection  is  shown  by  the  evi- 
dence between  the  negligence  and  the  injury. 

^The  proximate  cause  of  an  event  must  be  understood  to  be  that  which,  in 
a  natural  and  continuous  sequence,  unbroken  by  any  new  cause,  produces  that 
event,  and  without  which  that  event  would  not  have  happened.  Proximity  in 
point  of  time  or  space,  however,  is  no  part  of  the  definition.  That  is  of  no 
importance,  except  as  it  may  afford  evidence  for  or  against  proximity  of 
causation.  The  negligence  which  is  the  proximate  cause  of  the  injury  author- 
izing a  recovery  is  not  necessarily  the  immediate  cause,  but  the  culpable  act 
in  the  chain  of  causation  nearest  the  injury." 
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Boyce  v.  Railway  Co.,  120  Mo.  App.  168,  96  S.  W.  670.  Cer- 
tainlj  defendant  should  have  anticipated  that  a  natural  conse- 
quence of  the  derailment  of  a  car  anji  its  subsequent  running  on 
the  pavement  might  be  a  collision  with  another  vehicle  on  the 
street  and  the  injury  of  those  in  and  about  such  vehicle.  The 
horse  and  wagon  were  but  an  agency  in  the  transmission  of  the 
dangerous  force  turned  loose  by  defendant's  negligence,  and  were 
not  an  independent  and  intervening  cause  of  the  injury. 

The  demurrer  to  the  evidence  was  properly  overruled. 

Objections  to  the  rulings  of  the  court  on  evidence  have  been 
considered,  and  are  pronounced  ill  founded.  The  point  that  the 
court  erred  in  not  granting  a  new  trial  on  the  ground  of  newly 
discovered  evidence  was  not  properly  preserved  in  the  trial  court, 
and  therefore  is  not  before  us  for  determination.  We  cannot  say 
the  verdict  is  excessive.  We  have  a  strong  suspicion  that  plaintiflF 
magnifies  trifling  bruises  into  a  serious  injury,  but  his  evidence 
is  substantial,  and  the  assessment  of  damages  is  well  within  its 
substance.  The  credibility  of  plaintiff  and  his  witnesses  was  an 
issue  for  the  jury,  as  was  the  weight  of  their  evidence. 

There  is  no  substantial  error  in  the  record,  and  the  judgment 
is  affirmed.    All  concur. 


Provoost  V.  International  Railway  Company  and  Crosstown  Street 
Railway  Company  of  Buffalo. 

(New  York  —  Appellate  Division,  Fourth  Department.) 

GOLUSION  WITH  PaSSENGEB  ATTEMPTING  TO  PaBS  BEHIND  CaB  AFTEB  AIJGHT- 

iNo;  Obdinance  Fobbiddinq  Cab  to  Pass  Standing  Cab;  Contbibutobt 
Negugence.  —  It  is  gross  negligence  for  a  street  surface  railroad  operat- 
ing in  a  city  to  run  a  car  at  the  rate  of  thirty  miles  an  hour  without 
soimding  any  signal  past  another  car  which  is  standing  at  a  street  inter- 
section for  the  purpose  of  discharging  passengers.  Especially  is  this  so 
where  an  ordinance  of  the  city  forbids  one  car  to  pass  another  which  has 
stopped  at  a  crossing  to  discharge  or  receive  passengers  until  the  latter 
car  has  started  on  its  course  and  has  cleared  at  least  twenty  feet,  etc 

Contributory  Keslisenoe  of  Person  Passing  Aronnd  Rear  of  One 
Omr  in  Front  of  Another.  —  The  question  of  the  contributory  negligence 
of  a  passenger  alighting  from  a  car  and  then  passing  around  the  rear  thereof 
in  front  of  a  car  on  another  track  is  discussed  in  a  note  to  Stack  v.  East  St. 
Louis,  etc.,  Ry.  Co.,  7  St.  Ry.  Rep.  224. 
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As  a  person  alighting  from  said  standing  car  may  be  presumed  to  have 
known  of  the  city  ordinance  and  had  a  right  to  believe  that  the  railroad 
company  would  obey  it,  he  cannot  be  charged  with  contributory  negligence 
as  a  matter  of  law  where,  having  alighted  and  while  attempting  to  pass 
behind  the  car,  he  was  struck  and  killed  by  a  car  coming  in  the  opposite 
direction  and  driven  with  the  gross  negligence  aforesaid,  if  it  appears  that 
he  took  the  first  opportunity  to  ascertain  whether  another  car  was  ap- 
proaching, but  was  unable  to  avoid  it  owing  to  its  excessive  rate  of  speed, 
etc 

Plaintiff  appeals  from  judgment  in  favor  of  defendant.    Reported  136  N,  Y. 

Supp.  131. 

Vernon  Cole,  for  appellant 
Dana  L.  Spring,  for  respondents. 

Opinion  by  McLennan,  P.  J. : 

Plaintiff's  intestate,  at  about  eleven  o'clock  on  the  morning  of 
January  5,  1908,  alighted  from  one  of  defendant's  Main  street 
cars,  north  bound,  at  the  crosswalk  on  the  north  side  of  Bryant 
street,  at  the  intersection  of  Bryant  street  and  Main  street,  in  the 
city  of  Buffalo.  The  defendants  at  this  point  have  two  tracks. 
The  north-bound  cars  run  upon  the  easterly  track  while  the 
westerly  track  is  used  for  the  south-bound  cars.  The  space  be- 
tween the  inner  rails  at  this  point  was  4.4  feet.  While  attempt- 
ing to  cross  defendants'  tracks,  using  the  crosswalk,  a  few  feet  in 
the  rear  of  the  car  from  which  he  had  just  alighted,  the  intestate 
was  struck  by  a  south-bound  car  which  approached  from  the  north 
at  a  rate  of  speed  of  about  thirty  miles  an  hour,  without  ringing 
the  bell  or  giving  any  other  warning  and  without  slackening  its 
speed,  and  this  notwithstanding  the  north-bound  car  was  still 
standing  at  the  comer  to  discharge  and  take  on  passengers.  The 
deceased  was  hit  and  thrown  to  the  pavement  in  front  of  the  south- 
bound car,  passed  under  its  fender  and  was  pushed  a  distance  of 
about  170  feet  before  the  car  was  stopped.  He  was  then  uncon- 
scious and  was  removed  to  a  hospital,  where  he  died  within  a  half 
hour  without  regaining  consciousness.  The  deceased  was  fifty- 
eight  years  of  age,  in  perfect  health  and  possessed  of  all  his  facul- 
ties. 

No  witness  was  produced  who  saw  the  deceased  alight  from 
the  north-bound  car,  but  from  the  testimony  of  those  who  were 
with  him  earlier  in  the  day  and  knew  of  his  intention  to  visit 


Digitized  by 


Googk 


Peovoost  v.  International  Ey.  Co.,  etc.  279 

members  of  his  family  who  lived  near  Bryant  street,  the  inference 
is  warranted  that  he  had  just  alighted  from  the  north-bound  car, 
and  was  attempting  to  cross  the  street  upon  the  crosswalk  in  the 
rear  of  the  standing  car. 

We  have  no  difficulty  in  reaching  the  conclusion  upon  the  facts 
shown  that  the  defendants  were  guilty  of  gross  negligence  in 
running  one  of  their  cars  at  a  speed  approaching  thirty  miles  an 
hour  past  another  car  which  was  standing  at  a  street  intersection 
for  the  purpose  of  discharging  passengers.  In  the  exercise  of 
ordinary  care  the  defendants  should  have  used  caution  in  so  pass- 
ing. In  addition  to  that  there  was  at  this  time  in  force  in  the  city 
of  Buffalo  an  ordinance  which  provided : 

"No  driver  or  other  person  having  the  charge  and  control  of  any  street 
railway  car  within  the  city  of  Buffalo  shall  permit  or  allow  such  car  to  pass 
any  other  car  at  any  crossing  for  the  discharge  or  reception  of  passengers 
until  such  standing  car  shall  have  started  on  its  course  and  cleared  at  least 
twenty  feet.  Nor  shall  any  driver  or  other  person  in  charge  of  such  standing 
car  put  the  same  in  motion  while  a  car  on  the  parallel  track  is  af^roadhing 
within  fifty  feet" 

The  point  to  which  defendants'  counsel  directs  most  of  his  argu- 
ment, however,  is  that  of  contributory  negligence.  One  witness 
testifies  that  he  first  saw  the  deceased  at  about  the  center  of  the 
north-bound  tracks  proceeding  west;  that  while  he  still  had  one 
foot  on  the  north-bound  tracks  he  was  seen  to  turn  his  head  to  the 
right  and  almost  at  the  same  instant  to  throw  up  his  hands  and 
attempt  to  take  a  step  backward,  but  that  he  was  hit  by  the  ap- 
proaching car  before  he  had  retreated  at  all.  This  testimony  is 
corroborated  by  the  other  witnesses,  some  of  whom  were  in  the 
car  which  struck  the  deceased.  From  this  it  would  seem  that  the 
deceased  took  the  first  opportunity  he  had  to  ascertain  whether  a 
car  was  approaching  from  the  north,  but  that  owing  to  the  exces-/ 
sive  rate  of  speed  at  which  the  car  was  running  he  did  not  have 
time  to  avoid  it. 

The  trial  court  held  that  under  these  circumstances  the  deceased 
was  guilty  of  contributory  negligence.  We  think,  however,  that 
it  cannot  be  so  held  as  a  matter  of  law,  but  that  it  is  for  the  jury 
to  say  whether  under  all  the  circumstances  the  deceased  exercised 
the  care  which  he  should.  He  had  the  right  to  expect  that  the 
defendants  would  operate  their  car  under  such  a  situation  as  this 
in  a  reasonably  careful  manner,  even  if  it  were  not  brought  to  a 
full  stop  as  required  by  the  ordinance.    Had  defendants'  car  been 


Digitized  by 


Googk 


280  Street  Railway  Bepobts.  [Vol.  8 

proceeding  at  a  moderate  rate  of  speed  under  such  circiunstances 
the  deceased  might  have  had  ample  opportunity  to  protect  himself. 
We  think  that  while  the  deceased  was  called  upon  to  exercise  due 
care  to  discover  whether  a  car  was  approaching  from  the  north, 
yet  he  was  not  called  upon  to  exercise  the  extraordinary  degree  of 
care  which  would  be  necessary  in  such  a  situation  to  avoid  a  street 
car  traveling  at  a  speed  so  excessive  imder  the  circumstances  here 
shown. 

Further,  it  cannot  be  assumed  that  the  deceased  was  ignorant 
of  the  ordmance  referred  to.  He  had  the  right  to  believe  that  the 
defendants  would  not  violate  such  ordinance.  That,  of  course, 
would  not  authorize  him  to  proceed  blindly,  without  the  exercise 
of  any  care  at  all,  but  in  view  of  the  ordinance  and  of  the  fact 
that  he  did  look  at  his  very  first  opportunity,  we  think  it  cannot 
be  said  as  a  matter  of  law  that  he  was  guilty  of  contributory  negli- 
gence. The  jury  should  be  allowed  to  pass  upon  that  question  as 
well  as  that  of  the  defendants'  negligence. 

It  is  urged,  however,  that  the  case  of  Beed  v.  Metropolitan  St. 
By.  Co.,  3  St.  Ry.  Rep.  666,  180  N,  Y.  315,  is  decisive  of  this 
appeal.  The  case  of  Maynard  v.  Bochester  Bailway  Co.,  136  App. 
Div.  212,  is  also  claimed  to  be  controlling  here.  The  facts  in  Beed 
V.  Metropolitan  St.  B.  Co.  were  somewhat  similar  to  those  in  this 
case,  and  some  statements  in  the  opinion  seem  to  give  force  to 
respondents'  contention.  An  examination  of  the  record  in  that 
case,  however,  shows  that  the  car  which  struck  the  plaintiff  there 
was  proceeding  at  not  to  exceed  two  miles  an  hour,  and  that  the 
motorman  rang  the  gong  continuously  in  approaching  and  passing 
the  standing  car.  It  is,  therefore,  apparent  that  the  exercise  of 
the  slightest  degree  of  care  by  the  plaintiff  in  that  case  would  have 
enabled  him  to  avoid  injury.  The  case  of  Maynard  v.  Bochester 
Bailway  Co.  was  reversed  upon  the  facts  as  well  as  upon  the  law. 
This  appears  clearly  in  the  opinion,  and  is  also  shown  by  the 
further  fact  that  a  motion  was  subsequently  made  in  this  court  by 
the  plaintiff  in  that  case  to  amend  the  decision  so  as  to  show  that 
the  reversal  was  upon  questions  of  law  only.  This  motion  was 
denied.    143  App.  Div.  957. 

We  think  neither  of  those  cases  is  controlling  here.  The  Court 
of  Appeals  has  sustained  a  recovery  in  cases  where  the  facts  were 
similar  to  the  case  at  bar.  In  Pelletreau  v.  Metropolitan  St.  B. 
Co.,  74  App.  Div.  192,  aff'd  without  opinion,  174  N.  Y.  503,  a 
similar  state  of  facts  was  shown  and  a  verdict  for  the  plaintiff  was 


Digitized  by 


Googk 


Pbovoobt  v.  Intbbwational  Ey.  Co.,  etc.  281 

rendered.  It  there  appeared  that  the  cars  were  propelled  by  cable 
power,  and  the  maximum  speed  obtainable  was  seven  miles  an 
hour.  The  evidence  disclosed,  we  think,  no  greater  degree  of  care 
on  the  part  of  the  plaintiff  there  than  is  inferable  from  the  facts 
in  this  case  as  to  the  conduct  of  the  deceased.  The  recovery  was 
sustained  by  the  Court  of  Appeals. 

In  McOreevy  v.  Buffalo  Railway  Co.,  9  Misc.  Eep.  726,  aff'd 
without  opinion,  145  'N,  T.  621,  a  quite  similar  state  of  facts  was 
presented.  The  evidence  as  to  the  degree  of  care  exercised  by  the 
plaintiff's  intestate  in  that  case  was  less  satisfactory  than  in  the 
case  at  bar,  and  the  evidence  as  to  the  speed  of  the  approaching 
car  was  somewhat  in  conflict,  being  estimated  at  from  two  to  twelve 
miles  an  hour  by  the  different  witnesses.  The  Court  of  Appeals 
sustained  a  recovery  for  the  plaintiff  in  that  case. 

As  before  stated,  the  record  in  this  case  shows  that  the  south- 
boimd  car  was  proceeding  at  a  rate  approaching  thirty  miles  an 
hour ;  that  the  gong  was  not  sounded  nor  any  other  warning  given. 
The  ordinance  of  the  city  of  Buffalo  required  the  defendants  to 
operate  their  cars  in  a  very  careful  manner  under  such  circum- 
stances, and  it  may  be  presumed  that  the  deceased  knew  of  such 
ordinance  and  that  he  had  a  right  to  believe  that  the  defendants 
would  obey  it.  The  evidence  as  to  the  care  exercised  by  the  de- 
ceased presented  a  question  of  fact  for  the  jury  as  to  whether  the 
deceased  exercised  the  care  which  an  ordinarily  prudent  person 
should  under  such  circumstances. 

In  the  case  of  Craven  v.  IrUernational  R.  Co.,  3  St.  Ry.  Eep. 
714,  100  App.  Div.  157,  this  court  considered  a  situation  quite 
similar  to  the  case  at  bar,  involving  the  duty  of  the  defendant 
under  the  ordinance  referred  to  above,  and  the  question  of  con- 
tributory negligence  was  held  to  be  one  of  fact  for  the  jury. 

We  conclude  that  the  judgment  appealed  from  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
event. 

All  concurred ;  Spring,  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event. 
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Jewree  v.  Metropolitan  8t.  By.  Co. 
( Kansas  —  Supreme  Court. ) 

CITT   ObDINANCE  AUTHCttlZnfQ    GONSTBUOTEON   AND   MaINTENANCB   Or   STBKBT 

Railway  oveb  Viaduct;  Liabiutt  roB  Injubibs  Sustained  ebom  Dbieo- 
TiYB  Sidewalk  Fobminq  Pabt  of  Viaduct.  —  A  ciiy  ordinance  granted 
to  a  street  railway  company  the  right  to  construct,  maintain  and  operate 
its  railway  over  a  viaduct  forming  a  part  of  a  street  in  the  city.  One  of 
the  conditions  was  that  the  railway  company  should  repair  and  maintain 
in  good  condition  and  safe  for  public  travel  all  parts  of  the  viaduct.  The 
ordinance  was  accepted,  and  the  railway  was  constructed  and  operated. 
A  sidewalk  forming  a  part  of  the  structure,  but  not  the  part  used  by  the 
railway  company,  was  suffered  to  become  out  of  repair  and  unsafe  for  use 
in  consequence  of  which  the  plaintiff,  while  traveling  on  the  sidewalk, 
was  injured.  Held,  the  plaintiff  may  recover  directly  from  the  railway 
company  the  damages  resulting  from  the  injury. 

The  ordinance  further  provides  that  the  railway  company  shall  respond 
to  the  city  and  save  it  harmless  from  damage  resulting  from  acts  and 
negligence  of  the  railway  company.  Held,  this  provision  of  the  ordinance 
merely  secures  to  the  city  the  right  to  be  reimbursed  in  the  event  that  its 
own  liability,  which  under  the  law  still  exists,  shall  be  enforced.  It  does 
not  confine  the  railway  company's  liability  to  the  city  alone. 

(Syllabus  by  the  Court) 

Bbtendant  appeals  from  a  judgment  for  the  plaintiff.    Reported  121  Pao.  510. 
0.  L.  Miller,  C.  A.  Miller  and  Nathan  Cree,  for  appellants. 
James  F,  Oetty,  for  appellee. 

Opinion  by  Bubch,  J. : 

An  ordinance  of  the  city  granted  to  the  railway  company  the 
right  to  construct,  maintain,  and  operate  street  railways  upon  the 
streets  of  the  city  and  upon  and  over  certain  viaducts  and  bridges 
forming  portions  of  such  streets.  Section  25  of  the  ordinance 
contained  the  following  provision : 

"Said  railway  company  shall  re-fioor,  repair  and  maintain  in  good  con- 
dition and  safe  for  public  travel  all  parts  of  the  aforesaid  bridges  and  viaducts, 
including  the  viaduct  approaches." 

Dnty  of  Street  Railway  Company  as  to  Haintenanoe  of  BrldsM* 
ete.  —  The  obligation  of  a  street  railway  company  to  maintain  and  repair 
bridges,  culverts,  etc.,  over  which  its  tracks  run  is  discussed  in  a  note  to 
Sawin  v.  Connecticut  Valley  St.  Ry.  Ck>.,  p.  244. 
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The  terms  of  the  ordinance  were  accepted  by  the  railway  company 
and  a  line  of  street  railway  was  constructed  upon  and  operated 
over  what  is  known  as  the  "  Seventh  Street  Viaduct,"  over  the 
tracks,  yards  and  grounds  of  the  Union  Pacific  and  Chicago,  Bock 
Island  &  Pacific  Eailroad  Companies.  A  sidewalk  forming  part 
of  the  viaduct  was  negligently  suffered  to  become  out  of  repair  and 
dangerous  for  public  use,  in  consequence  of  which  the  plaintiff, 
while  traveling  upon  it,  was  seriously  injured.  She  recovered 
damages  against  both  the  city  and  the  railway  company,  and  both 
appeal. 

The  railway  company  denies  liability  imder  the  section  of  the 
ordinance  referred  to,  and  reinforces  its  contention  by  appealing 
to  another  section,  numbered  13,  which  reads  as  follows : 

"  In  oonstmcting,  repairing  and  operating  such  street  railway  said  company 
shall  use  every  reasonable  and  proper  precaution  to  avoid  damages  or  injury 
to  persons  or  property,  and  shall  at  aU  times  respond  to  the  city  of  Kansas 
City,  and  save  it  harmless  from  all  and  every  damage,  loss,  cost  or  expense 
caused  or  occasioned  by  reason  of  any  act  or  n^ligence  of  said  company  in 
the  construction,  reconstruction,  repairing  or  repaving  of  said  streets,  or  the 
operation  of  said  street  railway,  or  by  reason  of  any  and  every  act  done  under 
the  provisions  of  this  ordinance." 

The  argument  is  that  the  ordinance  is  merely  a  private  contract 
between  the  city  and  the  railway  company ;  that  section  25  merely 
determines  between  the  parties  which  one  of  them  shall  be  to  the 
expense  of  keeping  the  viaduct  in  repair  and  safe  for  public  use ; 
that  section  13  limits  the  Mability  of  the  railway  company  to  re- 
spond in  damages  to  actions  by  the  city;  and  that  the  plaintiff, 
not  being  privy  to  the  contract  and  being  only  incidentally  and 
indirectly  benefited  by  it,  is  not  entitled  to  sue  for  a  breach  of  it. 
The  sidewalk  is  six  feet  wide,  and  is  supported  by  cantilevers  on 
the  east  side  of  the  viaduct.  West  of  the  sidewalk  is  a  roadway 
for  vehicles,  and  the  railway  track  is  laid  upon  this  portion  of  the 
structure.  The  railway  company  made  no  use  of  the  sidewalk 
and  the  regulation  concerning  it  had  no  reference  to  the  construc- 
tion, maintenance  or  operation  of  the  railway  itself,  so  that  the 
duty,  default  and  liability  of  the  railway  company,  if  any  existed, 
lay  outside  the  scope  and  boundaries  of  its  ordinary  business.  The 
petition  counted  upon  the  negligence  of  the  company  in  suffering 
the  sidewalk  to  become  out  of  repair  and  unsafe  for  use.  The 
ordinance  was  pleaded  as  the  source  of  the  company's  duty  to  keep 
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the  sidewalk  in  proper  condition.  If  the  duty  existed,  it  was 
created  by  that  instrument. 

The  railway  company  refuses  to  view  the  ordinance  as  anything 
but  a  private  contract.  It  is  more  than  a  contract,  and  there  are 
cogent  reasons  for  giving  to  section  25  the  eflFect  of  a  public  stat- 
ute. It  is  not  necessary,  however,  to  rest  the  decision  upon  this 
ground,  and  the  obligation  of  the  railway  company  may  be  treated 
simply  as  one  which  was  contractually  assumed.  In  granting  to 
the  railway  company  the  right  to  occupy  and  use  the  streets  for 
railway  purposes,  the  city  was  acting  in  its  governmental  capacity 
for  the  welfare  of  the  general  public.  Its  private,  proprietary 
aflFairs  were  not  involved,  except  as  they  might  be  related  in  the 
most  incidental  way  to  the  public  ends  to  be  attained.  The  benefit 
resulting  from  a  secure  sidewalk  was  one  to  be  reaped  by  the 
public.  The  maintenance  of  such  a  way  was  a  matter  of  public 
concern.  The  duty  to  keep  the  sidewalk  in  a  condition  which 
would  prevent  it  from  becoming  a  public  nuisance,  and  which 
would  permit  all  pedestrians,  including  the  plaintiflF,  to  use  it  in 
safety  was  a  public  duty,  and  the  manifest  purpose  of  section  25 
was  to  cast  this  duty  which  the  city  owed  to  the  traveling  public, 
including  the  plaintiff,  upon  the  railway  company  as  a  condition 
to  the  street  railway  grant  The  city  was  not  engaging  a  con- 
tractor or  employing  an  agent  or  servant  to  perform  for  it  and  on 
its  behalf  the  work  of  inspection,  repair,  reconstruction,  and  the 
like  essential  to  the  maintenance  of  a  secure  way.  It  was  taking 
advantage  of  an  opportunity  to  shift  the  whole  burden  of  taking 
those  steps  upon  another  who  should  stand,  in  relation  to  the  public 
safety  and  convenience,  in  the  city's  place  and  stead.  The  obliga- 
tion being  a  public  one,  to  be  performed  for  the  public  benefit, 
the  party  assuming  it  was  responsible  to  the  public.  Therefore 
the  contract  was  one  for  the  benefit  of  the  plaintiff  as  a  member 
of  the  public. 

The  principle  involved  was  apprehended  and  stated  with  reason- 
able clearness  by  Lord  Abinger  in  the  case  of  Winterbottom  v, 
Wright,  10  M.  &  W.  109,  114,  which  is  one  of  the  familiar  land- 
marks of  the  law  on  the  subject  of  liability  to  third  persons  for  the 
negligent  breach  of  a  contractual  duty.  The  opinion  contains  the 
following  observations : 

''  Where  a  party  becomes  responsible  to  the  public  by  undertaking  a  public 
duty,  he  is  liable,  though  the  injury  may  have  arisen  from  the  negligence  of  his 
servant  or  agent.    So,  in  cases  of  public  nuisances,  whether  the  act  was  done 
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by  the  party  as  a  servant  or  in  any  other  capacity,  you  are  liable  to  an  action 
at  the  suit  of  any  person  who  suffers.  Those,  however,  are  cases  where  the 
real  ground  of  the  liability  is  the  public  duty,  or  the  commission  of  the 
public  nuisance.  There  is  also  a  class  of  cases  in  which  the  law  permits  a 
contract  to  be  turned  into  a  tort;  but  unless  there  has  been  some  public 
duty  undertaken,  or  public  nuisance  committed,  they  are  all  cases  in  which 
an  action  might  have  been  maintained  upon  the  contract." 

Perhaps  the  leading  American  cases  in  which  the  principle  has 
been  stated  and  applied  are  City  of  Brooklyn  v.  Brooklyn  City 
B.  B.  Co.,  47  N.  Y.  475,  7  Anu  Rep.  469,  and  McMahon  v.  Second 
Avenue  Bailroad  Company,  75  N.  Y.  231.  In  the  City  of  Brook- 
lyn Case  a  portion  of  the  opinion  reads  as  follows : 

''A  municipal  corporation  by  the  conferring  and  acceptance  of  a  charter 
with  powers  of  opening  and  controlling  streets  and  ways  has  put  upon  it  the 
correlative  duty  to  the  public  of  keeping  those  ways  in  repair,  so  that  th^ 
may  be  safe  for  the  passage  of  the  public.  When  one  contracts  with  that 
corporation  to  keep  any  portion  of  those  streets  in  repair  in  consideration  of  a 
license  to  use  them  to  his  benefit  in  an  especial  manner,  he  in  effect  contracts 
to  perform  that  duty  to  the  public  in  the  place  and  stead  of  the  municipality, 
and  the  way  is  given  over  to  him  for  that  purpose,  and  he  takes  it  into  his 
care  and  charge  therefor,  and  his  failure  to  perform  his  contract  is  a  failure 
to  do  that  duty,  and  the  damages  which  naturally  and  proximately  result  from 
nonperformance  are  all  the  damages  which  naturally  and  proximately  fall  upon 
the  corporation  from  the  duty  not  being  performed.  The  different  principles 
which  govern  the  different  classes  of  cases  grow  out  of  the  differences  in  the 
contracts  with  which  the  classes  of  cases  are  respectively  concerned.  The  one 
relates  to  private  matters  alone.  The  other  relates  to  matters  with  which  the 
public  and  third  persons  are  also  concerned.  And,  as  we  read  the  decision  in 
Robinson  v.  Chamberlain,  34  N.  Y.  389  [90  Am.  Dec.  713],  that  case  goes  on 
the  same  principle,  or  one  near  of  kin.  That  was  an  action  against  the 
defendant,  a  contractor  with  the  State  to  keep  in  repair  a  section  of  the 
canals,  for  an  injury  resulting  to  a  boat  of  the  plaintiff  from  a  lock  gate 
being  out  of  repair.  It  was  held  that,  by  the  contract  of  the  defendant  with 
the  State,  he  assumed  the  duties  and  was  invested  with  the  powers  of  a  public 
officer,  and  that  the  portion  of  canals  covered  by  the  defendant's  contract  was. 
a  public  highway;  that  he,  by  his  contract,  assumed  the  duty  of  keeping  in 
repair  a  public  thoroughfare,  and  was  therefore  liable  in  a  civil  action  to  any 
one  of  the  public  sustaining  special  damage  from  his  neglect  to  keep  it  in 
repair.  His  contract  was  not  with  the  injured  party,  but  with  the  State. 
But  it  was  a  contract  to  perform  a  duty  to  the  public,  for  a  neglect  of  which 
the  State  but  for  its  sovereignty  would  be  liable  to  the  party  injured.  And 
so  by  the  force  of  his  contract,  he  having  thereby  assumed  public  duties,  he 
was  held  liable  to  one  injured  by  a  neglect  to  perform  them." 

47  N.  Y.  485,  7  Am,  Rep.  469,  In  the  McMahon  Case  the  con- 
elusion  of  the  court  is  stated  in  the  headnote  to  the  opinion  as 
follows: 
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"  Where  one  contracts  with  a  municipality  to  perform  in  its  stead  the  duty 
Testing  upon  it  of  keeping  its  streets  in  repair  and  safe  for  the  passage  of 
the  public,  and  where  because  of  neglect  to  perform  the  duty  a  cause  of  action 
arises  against  the  municipality,  the  action  may  be  brought  by  the  party 
injured  directly  against  the  contractor."    75  N.  Y.  231. 

It  is  impossible  to  say  that  the  plaintiff  was  a  stranger  to  the 
contract  The  subject  of  the  undertaking  was  a  sidewalk  safe  for 
use  as  such.  The  public  interest  in  that  subject  cannot  be  refined 
away,  and,  unless  mere  fiction  and  form  are  to  prevail  over  sub- 
stance and  fact,  the  contract  was  made  for  the  benefit  of  every 
individual  whose  rights  as  one  of  the  public  might  be  specially 
affected.  Because  the  city  owed  the  plaintiff  the  duty  to  keep 
the  sidewalk  in  repair  and  safe  for  travel,  the  plaintiff  had  a  legal 
interest  in  the  performance  of  the  contract,  and  so  became  privy 
to  it 

"  To  give  a  third  party  who  may  derive  a  benefit  from  the  performance  of 
the  promise  an  action,  there  must  be,  first,  an  intent  by  the  promisee  to  secure 
some  benefit  to  the  third  party,  and,  second,  some  privity  between  the  two, 
the  promisee  and  the  party  to  be  benefited,  and  some  obligation  or  duty  owing 
from  the  former  to  the  latter  which  would  give  him  a  legal  or  equitable  claim 
to  the  benefit  of  the  promisee,  or  an  equivalent  from  him  personally.  It  is 
true  there  need  be  no  privity  between  the  promisor  and  the  party  claiming 
the  benefit  .of  the  undertaking,  neither  is  it  necessary  that  the  latter  should 
be  privy  to  the  consideration  of  the  promise,  but  it  does  not  foUow  that  a  mere 
volunteer  can  avail  himself  of  it  A  legal  obligation  or  duty  of  the  promisee 
[in  this  case  the  city]  to  him  [the  plaintiff]  will  so  connect  him  with  the 
transaction  as  to  be  a  substitute  for  any  privity  with  the  promisor  [the  rail- 
way company]  or  the  consideration  of  the  promise,  the  obligation  of  the 
promisee  furnishing  an  evidence  of  the  intent  of  the  latter  to  benefit  him,  and 
creating  a  privity  by  substitution  with  the  promisor." 

Vrooman  v.  Turner,  69  N.  Y.  280,  283,  25  Am.  Rep.  195.  The 
words  of  the  contract,  "  safe  for  public  travel,"  were  equivalent 
to  "  safe  for  the  traveling  public,"  and  in  principle  the  plaintiff 
as  a  traveler  on  the  sidewalk  stood  toward  the  railway  company  in 
the  same  relation  of  privity  that  a  mortgagee  bears  to  a  grantee 
of  the  mortgagor,  who  assumes  and  agrees  to  pay  the  mortgage 
debt.  In  the  case  of  Mott  v.  Water  Co.,  48  Kan.  12,  28  Pac.  989, 
15  L.  R.  A.  375,  80  Am.  St.  Rep.  267,  in  which  it  was  held  that 
the  water  company  was  not  liable  to  an  individual  for  damages 
which  it  had  agreed  with  the  city  to  pay  when  occasioned  by  an 
insufficient  supply,  the  city  itself  was  under  no  obligation  either 
to  furnish  water  or  to  pay  the  contemplated  damage.     Here  the 
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duty  rests  upon  the  city  to  keep  the  street  safe  for  use  and  to  pay 
all  damages  which  result  proximately  from  a  breach  of  the  duty. 
It  may  be  observed,  however,  that  the  modem  tendency  is  to  hold 
that  a  contract  made  between  a  municipality  and  a  public  service 
corporation  inures  directly  to  the  benefit  of  the  individual  citizen 
in  the  very  cases  in  which  the  city  rests  under  no  legal  duty  or 
liability  respecting  the  subject  of  the  contract.  Ind.  Dist.  v.  Le 
Mars  Light  &  Water  Co.,  131  Iowa  14,  107  N.  W.  944,  10  L.  R. 
A.  (N.  S.)  859;  PoTkZ  t?.  New  Rochelle  Water  Co.,  183  N.  Y.  330, 
76  N.  E.  211, 1  L.  R.  A.  (N.  S.)  958. 

Section  13,  upon  which  the  railway  company  relies,  must  be 
interpreted  in  the  light  of  the  true  meaning  and  effect  of  section  25. 
It  is  not  clear  that  the  damages  suffered  by  the  plaintiff  fall  within 
the  terms  of  section  13.  There  is  room  for  the  contention  that  the 
city  is  to  be  indemnified  only  for  damages  resulting  from  the 
prosecution  of  street  work  in  a  negligent  or  otherwise  wrongful 
manner.  Leaving  this  question  undetermined,  however,  the  section 
merely  secures  to  the  city  the  right  of  reimbursement  in  the  event 
that  its  liability  which,  notwithstanding  the  railway  company's 
contract,  remained  uncanceled,  should  be  enforced. 

In  the  brief  for  the  city  reasons  are  given  for  reversing  the 
judgment  against  the  city  in  case  it  should  be  reversed  as  to  the 
railway  company.  Because  of  the  conclusion  which  the  court  has 
reached  the  question  thus  presented  need  not  be  decided. 

The  judgment  of  the  District  Court  is  aflSrmed.  All  the  justices 
concurring. 


Purcell  V.  Boston  Elevated  Ry.  Co. 

(Massachusetts  —  Supreme  Judicial  Court.) 

1.  Child  Stbuck  bt  Cab  at  Cbossing;  Cabe  Kequibed  of  Childben.  —  A 
child  six  and  one-half  years  of  age  is  old  enough  to  be  permitted  to  go 
upon  the  street  unattended. 

In  an  action  for  personal  injuries  for  being  struck  by  a  car  at  a  crossing 
she  must  show  that  she  exercised  the  degree  of  care  which  an  ordinarily 
prudent  and  careful  girl  of  her  age  is  accustomed  to  use  or  reasonably  may 
be  expected  to  use  under  like  circumstances. 

Contrlliiitory  KesUeenoe  of  GUldren.  —  As  to  the  contributory  negli- 
gence of  children,  see  notes  and  cases  cited  in  1  St.  Ry.  Hep.  326;  3  St.  By. 
Rep.  59;  4  St.  Ry.  Rep.  63,  102. 
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2.  Sake  ;  Evidbnce  of  Cabe.  —  The  fact  that  a  child  six  and  one-half  yean  of 
age  knew  that  it  was  customary  for  a  car  approaching  a  standing  one  to 
sound  a  gong,  that  when  she  was  behind  a  standing  car  she  listened  and 
did  not  hear  any  car  coming,  is  evidence  of  some  care. 

Dkritdaitt  brings  exceptions  from  verdict  for  plaintiff.    Reported  97  N.  E. 

626. 

Codkley  &  Sherman  and  R.  H.  Sherman,  for  plaintiflfs. 
F.  TT.  FosdicJc,  for  defendant 

Opinion  by  De  Coubcy,  J. : 

The  sole  question  in  these  cases  is,  was  there  evidence  upon 
which  the  jury  could  find  that  Marguerite  Purcell,  hereinafter 
called  the  plaintiff,  was  in  the  exercise  of  due  care  ?  It  is  conceded 
that  there  was  evidence  of  the  defendant's  negligence;  and  the 
case  was  submitted  to  the  jury  under  instructions  to  which  no 
exception  was  taken. 

Upon  the  issue  in  question  the  evidence  tends  to  show  the  fol- 
lowing facts :  At  4 :45  p.  m.,  on  May  14,  1908,  the  plaintiff,  who 
was  nearly  six  and  one-half  years  of  age,  stood  at  the  southwest 
comer  of  Massachusetts  and  Park  avenues  in  Arlington  and  looked 
both  ways  along  Massachusetts  avenue  to  see  if  any  electric  cars 
were  approaching.  She  saw  no  car  coming  from  the  direction  of 
Boston;  and  although  her  testimony  was  that  the  distance  she 
could  see  was  not  "  very  far  because  it  was  a  hill,"  and  was  equal 
to  the  distance  "  from  the  witness  stand  to  a  building  across  the 
street,"  which  was  estimated  by  counsel  to  be  about  110  feet,  the 
jury  might  adopt  the  motorman's  statement  that 

''from  the  place  of  the  accident  to  the  top  of  the  hill  towards  Boston  the 
street  is  straight  and  one  can  see  for  a  distance  of  400  yards.'' 

She  saw  a  Boston-bound  car  coming  from  the  north,  or  from 
Lexington,  and  waited  at  the  edge  of  the  sidewalk  until  this  car 
stopped  at  the  usual  stopping  place  for  in-bound  cars,  directly  in 
front  of  and  about  ten  feet  distant  from  where  she  was  standing. 
She  then  stepped  upon  the  crosswalk,  passed  about  four  feet  in 
the  rear  of  this  stationary  car,  and  as  she  stepped  upon  the  farther 
or  out-bound  track  was  struck  by  a  car  coming  from  Boston.  She 
also  testified  that  when  she  was  walking  behind  the  standing  car 
she  listened  but  did  not  hear  any  car  coming ;  and  the  jury  could 
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find  that  the  motorman  did  not  ring  the  gong,  although  the  de- 
fendant's rules  required  him  to  do  so  when  passing  standing  cars. 
There  was  evidence  that  the  out-bound  car  which  struck  the  plain- 
tiff was  going  quite  fast,  and  that  after  the  collision  it  did  not  stop 
until  it  went  twenty  or  twenty-five  feet,  or  across  Park  avenue. 

The  plaintiff  was  concededly  old  enough  and  possessed  of  suffi- 
cient intelligence  and  experience  to  be  permitted  to  go  upon  the 
street  unattended.  The  standard  by  which  her  conduct  must  be 
tested,  however,  is  not  that  of  an  adult.  See  Kennedy  v.  Worcester 
Consolidated  Street  Railway,  210  Mass.  132,  96  N.  E.  78.  She 
must  show  that  she  exercised  the  degree  of  care  which  an  ordinarily 
prudent  and  careful  girl  of  her  age  is  accustomed  to  use  or  reason- 
ably may  be  expected  to  use  under  like  circumstances.  It  was  a 
question  of  fact  for  the  jury  whether  her  conduct  measured  up  to 
that  standard.  McDermott  v.  Boston  Elevated  Ry.,  1  St.  Ry.  Rep. 
325,  184  Mass.  126,  68  N.  E.  34,  100  Am.  St.  Rep.  548;  Bums 
v.  Worcester  Consolidated  Street  Ry.,  5  St.  Ry.  Rep.  454,  193 
Mass.  63,  78  N.  E.  740. 

From  the  plaintiff's  statement  that  when  she  was  behind  the 
standing  car  she  listened  and  did  not  hear  any  car  coming,  con- 
sidered in  connection  with  her  knowledge  of  the  running  of  elec- 
tric cars  as  shown  by  the  testimony  of  her  mother,  the  jury  could 
infer  that  the  plaintiff  knew  of  the  custom  to  sound  the  gong  on  a 
car  that  was  approaching  a  standing  one,  and  that  she  relied  some- 
what upon  the  fact  that  she  heard  no  warning  gong  from  the  car 
which  struck  her.  Murphy  v.  Boston  Elevated  Ry.,  204  Mass. 
229,  90  N.  E.  398.  This  was  evidence  of  some  care,  and  is  suffi- 
cient to  distinguish  the  case  at  bar  from  those  where  the  evidence 
shows  an  entire  absence  of  care  on  the  part  of  the  plaintiff.  Mullen 
V.  Springfield  Street  Railway,  164  Mass.  450,  41  N.  E.  664;  Stach- 
pole  V.  Boston  Elevated  Ry.,  193  Mass.  562,  79  N.  E.  740 ;  Holian 
V.  Boston  Elevated  Ry.,  5  St.  Ry.  Rep.  406,  194  Mass.  74,  80  N. 
E.  1,  11  L.  R.  A.  (N.  S.)  166.  And  the  jury  may  have  believed 
that  the  failure  of  the  plaintiff  to  hear  the  noise  of  the  approaching 
car  was  due  to  its  distance  at  the  time,  and  that  the  intervening 
space  was  traveled  in  a  few  seconds  by  reason  of  the  high  speed 
at  which  the  car  was  running.  We  are  of  opinion  that  the  cases 
were  rightly  submitted  to  the  jury. 

Exceptions  overruled. 
Vol.  8—19 
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Hottenbrink  v.  Boston  Elevated  By.  Co. 
(Maflsachusetts  —  Supreme  Judicial  Court.) 

1.  Injubt  to  Passenoeb  Supping  on  Step  While  Aughtino;  P^bsencb  of 

Tobacco  Spit  on  Step;  Negligence.  —  The  momentary  presence  of  tobacco 
spit  on  a  car  step  does  not  render  the  company  liable  for  injuries  to  a 
passenger  slipping  on  such  step  in  the  absence  of  evidence  that  the  con- 
ductor knew  the  saliva  was  there  or  that  it  had  been  on  the  step  for  a 
considerable  period  of  time. 

2.  Same;  Negligence  of  Conductob  in  Failing  to  See  Saliva  on  Step. — 

Where  a  conductor's  position  on  the  rear  platform  enabled  him  to  see  only 
the  outer  edge  of  the  step,  he  waa  not  negligent  in  failing  to  discover 
saliva  on  the  step  before  a  passenger  fell. 

Plaintiff  brings  exceptions  from  verdict  for  defendant.    Reported  97  N.  E. 

024. 

W.  P.  Murray  and  E.  F.  Hodgdon,  for  plaintiff. 
Sheldon  E.  Wardwell,  for  defendant. 

Opinion  by  De  Couecy,  J. : 

There  was  evidence  for  the  jury  of  the  plaintiff's  due  care,  and 
we  do  not  understand  that  the  defendant  contends  to  the  contrary. 
The  sole  question  here  is  that  of  the  defendant's  negligence,  in- 
volved in  the  presence  of  some  tobacco  spit  of  the  size  of  a  silver 
dollar  or  half  dollar  on  the  rear  step  of  the  car. 

Even  if  it  be  assumed  that  the  presence  of  tobacco  spit  would 
produce  a  slippery  condition  on  the  car  step,  the  plaintiff  was 
bound  to  show  that  the  defendant's  conductor  knew  it  was  there, 

Koslisent  Goadition  Gf  Steps  of  Street  Oax,  —  In  NeUis  on  Street 
Railways  (2d  £d.)y  §  288,  it  is  said:  "A  street  car  company  is  required  to 
exercise  the  highest  degree  of  care  to  keep  its  platforms  and  steps  in  safe  con- 
dition for  use  in  the  season  when  operated,  so  far  as  it  practically  can  do  so, 
in  consideration  of  the  climate,  temperature  and  condition  of  the  air  with 
respect  to  snow,  moisture  and  frost.  It  is  liable  for  permitting  snow  and  ice 
to  remain  for  an  unreasonable  length  of  time  on  the  steps  of  its  cars,  where  a 
passenger  would  be  likely  to  slip  upon  it,  but  it  is  bound  to  only  ordinary 
care  under  the  circumstances,  in  view  of  the  danger  to  be  apprehended." 

Slippery  Gondltion  of  Steps.  —  The  question  of  the  liability  of  a  street 
railway  company  for  injuries  arising  from  the  slippery  condition  of  the  steps 
of  a  street  car  is  discussed  in  7  St.  Ry.  Rep.  777. 
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or  by  the  exercise  of  the  care  owed  to  the  plaintiff  would  have  seen 
and  removed  it. 

There  is  no  evidence  that  the  conductor  knew  the  saliva  was 
there.  No  witness  in  the  case,  with  the  exception  of  the  plaintiff 
and  the  child  Clausina  Bookhaut,  testified  that  the  alleged  con- 
dition existed  even  at  the  time  of  the  accident;  and  no  witness 
testified  to  its  existence  before  the  plaintiff  alighted.  The  mo- 
mentary presence  of  such  a  substance  on  the  step  would  not  render 
the  defendant  liable.  Ooddard  v.  Boston  &  Maine  Railroad,  179 
Mass.  52,  60  N.  E.  486 ;  Lyons  v.  Boston  Elevated  Railway,  204 
Mass.  227,  90  N.  E.  419.  There  was  nothing  in  its  appearance 
from  which  the  inference  could  be  drawn  that  it  had  been  upon 
the  step  for  a  considerable  period  of  time.  Anjou  v.  Boston  Ele- 
vated Railway,  208  Mass.  273,  94  N.  E.  386.  The  inference  that 
it  must  have  been  there  for  two  minutes,  or  since  the  preceding 
stop  at  H  or  I  street,  is  merely  conjectural,  for  it  might  have  come 
from  some  passing  teamster  or  pedestrian  or  otherwise. 

And  the  evidence  fails  to  show  that  the  conductor  was  negligent 
in  failing  to  see  this  substance  on  the  step  before  the  plaintiff  fell. 
His  position  on  the  rear  platform,  to  the  left  of  the  controller, 
would  enable  him  to  see  only  the  outer  edge  of  the  step.  It  was 
not  something  to  be  anticipated  like  the  accimiulation  of  mud  and 
slime  on  rainy  days  {Kingston  v.  Boston  Elevated  Railway,  207 
Mass.  457,  93  N.  E.  573),  or  of  snow  and  ice  during  our  winter 
season.  Foster  v.  Old  Colony  Street  Railway,  182  Mass.  37S,  65 
N.  E.  795.  Nor  did  the  testimony  disclose  any  rule  of  the  company 
imposing  upon  the  conductor  a  special  duty  to  examine  the  car 
steps  for  tobacco  spit.  Kingston  v.  Boston  Elevated  Railway,  207 
Mass.  457,  93  N.  E.  573. 

On  the  evidence  presented  the  plaintiff  was  not  entitled  to  ga 
to  the  jui*y  on  the  issue  of  the  defendant's  negligence. 

Exceptions  overruled. 
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Ourrie  v.  New  York  it  North  Shore  Traction  Co. 
(New  York  —  Appellate  Division,  Second  Department.) 

1.  Ck>iJJ8ioir  Causing  Death  of  TftAHSTSB;  Neouoencb;  Evidbnck.  —  Aciioa 

to  recover  for  the  death  of  a  teamater  who  was  struck  and  killed  in  the 
night  time  by  a  trolley  car  in  a  sparsely  settled  district  while  he  was 
endeavoring  to  extricate  his  vehicle  from  the  defendant's  right  of  way 
where  it-  had  become  stalled.  Evidence  examined,  and  held,  that  the 
plaintiff  failed  to  establish  the  negligence  of  the  defendant. 

2.  DuTT  OF  MoTOBHAiv  IN  Spabselt  SETTLED  DiSTBiCTS.  —  A  motomuin  driv- 

ing a  trolley  car  on  tracks  from  four  to  six  feet  from  the  main  highway 
on  which  there  were  no  crossroads  and  only  one  house  within  a  distance  of 
a  mile,  is  not  bound  to  have  his  car  under  the  same  control  as  is  required 
in  populous  districts  having  intervening  streets  at  short  intervals. 

Defendant  appeals  from  a  judgment  for  plaintiff.    Reported  135  N.  Y.  Supp. 

833. 

DUTT  or  MOTOBMAH  AS  TO  OOHTBOI.  OF  STREET  OAB. 

1.  In  GeaeraL 

S*  At  Street  Groaainss* 

A.  In  CtonoraL 

b*  Pedestrian  Groasins  Traek. 

e«  Vel&lole  Groasinc  Traek. 

3.  Between  Groaalnss* 

a.  In  CtoneraL 

b.  Pedeatriana. 
e«  Gblldren* 

d.  Veblolea  BriTen  Alons  Traek. 

e.  Veklolea  Groaainc  Traek. 

1.  In  Ctoneral.  —  In  a  general  sense  the  question  of  the  duty  of  a  motor- 
man  in  keeping  his  car  imder  control  is  closely  connected  with  the  speed  with 
which  the  car  is  run.  Reference,  therefore,  to  the  following  notes  in  this 
series,  illuminates  the  question  discussed  in  this  note.  Notes  on  the  liability 
of  a  street  railway  company  for  an  injury  arising  from  running  a  car  at  a 
dangerous  or  negligent  rate  of  speed,  1  St.  Ry.  Rep.  242,  261,  587,  636;  2  St. 
Ry.  Rep.  520;  3  St.  Ry.  Rep.  411,  465,  796;  4  St.  Ry.  Rep.  71.  See  also  the 
discussion  of  the  liability  for  nmning  a  car  at  full  speed  through  crowded 
streets  in  3  St.  Ry.  Rep.  464,  and  the  note  relative  to  the  duty  to  control  a  car 
which  is  approaching  a  street  intersection  in  2  St.  Ry.  Rep.  706. 

In  accordance  with  the  underlying  principles  of  the  law  of  negligence 
requiring  a  street  railway  company  to  exercise  reasonable  care  to  avoid  injury 
to  persons  on  or  near  its  tracks,  it  is  the  duty  of  a  motorman  to  exercise  a 
reasonable  degree  of  care  in  keeping  his  car  at  all  times  under  such  control 
as  to  avoid  injury  to  other  persons.  Currie  v.  Consolidated  Ry.  Co.,  81  Conn. 
383,  71  Atl.  356;  Payne  v.  Waterloo,  etc.,  Ry.  Ck).,  (Iowa)    133  N.  W.  781; 
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James  A.  MacElhinny,  for  appellant. 

Oeorge  F.  Hickey  (M.  P.  O'Connor,  on  the  brief),  for  respond- 
ent 

Opinion  by  Woodward,  J. : 

On  the  27th  day  of  October,  1910,  at  about  7:10  p.  m.,  the 
plaintiff's  intestate  was  driving  a  team  attached  to  a  heavy  load 
of  lumber  on  the  North  Hempstead  Turnpike  between  Great  Neck 
Boad  and  Little  Neck  Road,  near  Manhasset,  Nassau  county.  The 
defendant  operated  an  electric  surface  railroad  upon  the  highway, 
and  at  this  particular  point  the  tracks  were  placed  at  the  south 
side  of  the  highway,  which  was  about  sixty  feet  in  width.  The 
roadway  is  macadamized  for  a  space  of  about  eighteen  feet  in  the 
center,  and  between  the  macadam  and  the  first  rail  of  the  defend- 

Fullerton  v.  Metropolitan  St.  Ry.  Co.,  37  App.  Div.  386,  66  N.  Y.  Supp.  1068. 
But  the  degree  of  care  to  be  used  in  keeping  a  car  under  control  depends  upon 
the  circumstances  of  each  particular  case.  Greater  care  is  required  in  some 
cases  than  in  others.  Westphal  v.  St.  Joseph,  etc,  St.  Ry.  Cp.,  1  St.  Ry.  Rep. 
394,  134  Mich.  239,  96  N.  W.  19,  10  Det.  L.  N.  439.  When  close  to  a  street 
crossing  where  pedestrians  and  vehicles  usually  cross,  it  is  the  duty  of  the 
motorman  to  have  the  car  under  better  control  than  in  the  middle  of  a  block. 
United  Rys.  ft  Elec  Co.  of  Baltimore  y.  Cameal,  110  Md.  211,  72  Atl.  771. 
When  running  along  a  populous  street  greater  care  is  required  than  when 
running  through  a  rural  district.  See  the  case  reported  in  full  above.  It  is 
negligence  to  run  a  car  upon  its  own  right  of  way  and  approach  a  frequented 
thoroughfare  near  a  populous  district  at  such  a  rate  of  speed  that  the  car 
cannot  be  stopped  within  a  distance  of  760  feet.  Orofino  v.  New  York  State 
Rys.,  7  St.  Ry.  Rep.  931,  128  N.  Y.  Supp.  279.  Even  on  a  country  road  the 
car  "must  at  all  times  be  kept  so  well  in  hand  as  not  to  expose  others  to 
unreasonable  hazard.  Currie  v.  Consolidated  Ry.  Co.,  81  Conn.  383,  71  Atl. 
366. 

When  the  motormah's  view  is  obstructed  it  is  his  duty  to  keep  his  'car 
imder  "complete  control"  until  his  view  is  unobstructed.  Engvall  y.  Des 
Moines  City  Ry.  Co.,  146  Iowa  660,  121  N.  W.  12.  As  soon  as  a  motorman 
sees  that  a  dangerous  situation  has  arisen  and  that  a  collision  is  imminent, 
it  is  his  duty  to  place  the  car  under  control.  South  Chicago  City  Ry.  Co.  v. 
Kinmare,  117  Bl.  App.  1,  ard,  216  111.  461,  76  N.  E.  179. 

It  is  the  duty  of  a  street  railway  company  so  to  construct  its  road  and 
equip  and  operate  its  cars  that  the  latter  may  be  readily  controlled  by  their 
operators  under  all  conditions  and  in  all  circumstances  reasonably  to  be  antici- 
pated. Percell  v.  Metropolitan  St.  Ry.  Co.,  6  St.  Ry.  Rep.  741,  126  Ma  App. 
43,  103  S.  W.  116. 

2.  At  Street  Oroeelace.  —  a.  Im  Ctaier»l.— At  a  street  crossing  where 
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ant's  railroad  there  was  a  dirt  apron  about  four  or  five  feet  wide. 
Between  Great  Neck  Road  and  Little  Neck  Road  is  a  distance  of 
one  mile,  and  in  that  distance  there  is  no  street  or  highway  cross- 
ing North  Hempstead  Highway,  and  on  the  south  side  of  the  road- 
way there  is  not  a  single  house,  and  but  one  on  the  northern  side. 
The  night  of  the  accident  was  very  dark,  and  it  was  raining  a  fine 
rain,  and  at  the  time  of  the  accident  there  were  no  street  lights 
burning  in  that  locality.  Michael  Gurrie,  plaintiffs  intestate,  as 
we  mentioned,  was  driving  a  team  on  this  highway  heavily  laden 
with  lumber,  and  he  was  accompanied  by  one  David  Levi,  who 
was  likewise  driving  a  team,  with  the  same  burden.  These  teams 
were  en  route  from  Brooklyn  to  Roslyn,  going  east,  and  neither  of 

persons  and  vehicles  are  almost  constantly  passing  over  the  tracks  of  a  street 
railway,  ordinary  care  requires  the  motorman  to  keep  his  car  under  reasonable 
control  so  as  to  avoid  a  collision  with  a  person  or  vehicle. 

IdalLO.  — Pilmer  v.  Boise  Traction  Co.,  14  Idaho  327,  &4  Pac.  432,  15  L.  R. 
A.  (N.  S.)  254. 

minoi*.  — 0'Ck)nnell  v.  Chicago  City  Ry.  Co.,  150  111.  App.  157;  Zyla  v. 
Chicago  City  Ry.  Co.,  158  111.  App.  401. 

Indian  ft.  —  Moran  v.  Leslie,  33  Ind.  App.  80,  70  N.  E.  162;  Union  Traction 
Co.  V.  Howard,  88  N.  E.  967. 

Kentucky.— -Louisville  Ry.  Co.  v.  Knock's  Admr.,  117  S.  W.  271,  142  Ky. 
340,  134  S.  W.  193. 

Maine.  —  Marden  v.  Portsmouth,  etc.,  St.  Ry.,  3  St.  Ry.  Rep.  300,  100  Me. 
41,  60  Atl.  530,  69  L.  R.  A.  300,  109  Am.  St.  Rep.  476;  Denis  v.  Lewiston, 
etc.,  St.  Ry.  Co.,  104  Me.  39,  70  Atl.  1047. 

Maryland.  —  United  Rys.  &  Elec.  Co.  of  Baltimore  v.  Cameal,  110  Md.  211, 
72  Atl.  771 ;  United  Rys.  &  Elec.  Co.  of  Baltimore,  7  St.  Ry.  Rep.  87,  78  Atl. 
383. 

Mi»»onrL  — Aldrich  v.  St.  Louis  Transit  Co.,  101  Mo.  App.  77,  74  S.  W. 
141 ;  Grout  v.  Central  Elec.  Ry.  Co.,  6  St.  Ry.  Rep.  827,  125  Mo.  App.  652,  102 
S.  W.  1026. 

Hew  Jeney.  —  Consolidated  Traction  Co.  v.  Glynn,  59  N.  J.  L.  432,  37  Atl. 
66;  Searles  v.  Elizabeth,  etc.,  Ry.  Co.,  2  St.  Ry.  Rep.  706,  70  N.  J.  L.  388;  57 
Atl.  134;  Kraut  v.  Public  Service  Ry.  Co.,  81  Atl.  751. 

Hew  York.  —  Harvey  v.  Nassau  Elec.  R.  Co.,  35  App.  Div.  307,  55  N.  Y. 
Supp.  20;  Sesselmann  v.  Metropolitan  St.  Ry.  Co.,  76  App.  Div.  336,  78  N.  Y. 
bupp.  482;  Huther  v.  Nassau  Elec.  R,  Co.,  7  St.  Ry.  Rep.  535,  142  App.  Div. 
622,  126  N.  Y.  Supp.  1105. 

Oregon.  —  Donohoe  v.  Portland  Ry.  Co.,  56  Oreg.  68,  107  Pac.  964. 

Washington.  —  Wilson  v.  Seattle,  etc,  Ry.  Co.,  6  St.  Ry.  Rep.  460,  55 
Wash.  651,  104  Pac  1112. 

West  Virsinia.  — Ashley  v.  Kanawha  Valley  Tract.  Co.,  60  W.  Va.  306,  65 
S.  E.  1016. 

In  Zyla  v.  Chicago  City  Ry.  Co.,  158  Dl.  App.  401,  the  court  said;    "It  is 
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them  was  provided  with  a  lantern.  Plaintiff's  intestate  was  ac- 
customed to  driving  over  this  highway  and  knew  the  road.  The 
turnpike,  going  east  from  the  city  line,  is  upgrade  to  the  point  of 
the  accident,  and  continues  upgrade  to  the  top  of  the  first  hill 
heyond  the  point  of  the  accident,  a  distance  stated  by  the  appellant 
to  be  375  feet,  and  by  the  respondent  to  be  478.40.  From  the 
brow  of  the  hill  the  highway  drops  down  for  a  space  of  about  700 
feet,  at  which  point  it  is  something  over  fifteen  feet  below  the  top 
of  the  first  hill,  and  it  then  rises  for  a  distance  of  about  900  feet 
to  an  altitude  of  something  over  fifty-two  feet. 

Gurrie,  on  the  night  in  question,  had  driven  his  team  off  from 
the  macadam,  across  the  dirt  wing,  and  had  one  of  the  wheels  of 

also  well  settled  as  a  matter  of  law  that  it  is  the  duty  of  a  person  in  charge 
of  an  electrically  propelled  car  to  have  such  car  within  reasonable  control  on 
approaching  cross  thoroughfares,  so  that  the  same  may  be  readily  brought  to  a 
standstill  and  collisions  avoided."  In  Moran  v.  Leslie,  33  Ind.  App.  80,  70 
N.  E.  162,  the  court,  speaking  of  the  duty  of  a  motorman,  said:  "  It  was  his 
duty,  when  nmning  the  car  along  the  street  at  such  a  place  [near  an  inter* 
section]  to  have  it  under  such  control  as  that  he  might  be  able  to  stop  or 
dieck  it  to  avoid  collision."  In  Grout  v.  Central  Elec.  Ry.  Co.,  6  St.  Ry.  Rep. 
827,  125  Mo.  App.  552,  102  S.  W.  1020,  it  was  said:  ''To  run  a  car  at  a  rate 
of  speed  so  high  along  a  street  in  a  populous  part  of  the  city  without  reducing 
speed  at  street  intersections,  is  not  only  negligence,  but  is  a  wantonly  reckless 
act.  *  *  *  It  is  the  duty  of  the  operators  of  a  car  to  keep  it  under  reason- 
able control  while  passing  through  well-populated  districts,  and  especially  while 
approaching  street  crossings,  where  they  have  every  reason  to  anticipate  the 
presence  of  others  whose  right  to  the  enjoyment  of  the  street  is  equal  to  their 


It  is  the  duty  of  the  motorman  when  approaching  a  street  crossing  to  have 
the  car  "  well  under  control."  Harvey  v.  Nassau  Elec.  R.  Co.,  35  N.  Y.  App. 
Div.  307,  55  N.  Y.  Supp.  20.  "  It  is  not  enough  that  the  speed  shall  be  re- 
duced, if  that  reduction  of  speed  does  not  give  the  motorman  that  control  of 
the  car  which  is  necessary  to  the  equal  rights  of  pedestrians  and  others  at 
street  intersections,  and  it  is  always  a  question  for  the  jury  whether  the  car 
is  in  such  control."  Sesselman  v.  Metropolitan  St.  Ry.  Co.,  76  N.  Y.  App. 
Div.  336,  78  N.  Y.  Supp.  482. 

When  Paasias  Oaae  Disoliargins  Paasensora*  —  When  passing  a  car 
discharging  passengers  at  a  street  crossing  it  is  the  duty  of  the  motorman  to 
have  his  car  under  such  x^ontrol  that  he  can  stop  the  same  upon  a  moment's 
notice.  Creamer  v.  Louisville  Ry.  Co.,  142  Ky.  340,  134  S.  W.  193.  In  Bremer 
V*  St.  Paul  City  Ry.  Co.,  6  St.  Ry.  Rep.  543,  107  Minn.  326,  120  N.  W.  382, 
the  court  said:  "The  general  rule  is  none  the  less  certain  that  at  a  street 
crossing  or  at  a  place  used  as  a  street  crossing,  the  motorman  in  charge  of  a 
car  approaching  one  discharging  passengers  is  boimd  to  keep  a  sharp  lookout 
for  passengers  or  other  persons  who  may  attempt  to  cross  the  tracks  behind 
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his  wagon  over  the  northern  rail  of  defendant's  track,  when  he 
stopped  to  rest  his  team.  When  he  tried  to  start,  he  discovered 
that  his  wheel  was  in  a  rut  and  obstructed  by  the  rail,  and  the  team 
was  unable  to  move  the  load.  Levi,  discovering  his  position,  came 
up  to  advise  and  help,  and  finally  drove  his  own  team  from  the 
rear  of  Gurrie's  wagon  to  a  position  in  front,  where  he  attached 
a  rope  to  Gurrie's  wagon  and  attempted  to  draw  the  load  out,  but 
without  avail.  At  tlus  stage  one  Dietz  came  along  with  another 
team,  supplied  with  a  lantern,  and  finding  the  plaintiff's  intestate 
in  trouble,  took  hold  and  attempted  to  assist.  Gurrie's  wagon  had 
been  in  this  position  for  about  half  an  hour,  and  while  they  were 
at  work  in  an  effort  to  extricate  him,  Dietz  saw  the  defendant's 

the  standing  or  moving  car,  to  have  his  car  under  such  control  that  he  can  stop 
it  upon  the  appearance  of  danger,  and  to  give  such  signals  as  will  usually  pro- 
tect travelers  who  are  in  the  exercise  of  ordinary  prudence." 

b.  Pedestrian  Orossinc  Track.  —  Due  care  on  the  part  of  a  motorman 
when  approaching  a  street  intersection  requires  that  he  shall  have  the  car 
under  such  control  that  the  safety  of  a  careful  traveler  thereon  will  not  be 
endangered.  Searles  v.  Elizabeth,  etc.,  Ry.  Co.,  2  St.  Ry.  Rep.  706,  70  N.  J.  L. 
888,  57  Atl.  134;  Kraut  v.  Public  Service  Ry.  Co.,  (N.  J.)  81  Atl.  761.  A 
motorman  is  not  bound  to  put  the  car  under  control  at  the  first  sight  of  a 
pedestrian  at  a  crosswalk ;  but  where  the  pedestrian  continues  without  looking 
for  a  car  and  apparently  unconscious  thereof,  it  is  the  motorman's  duty  to  get 
ready  to  avoid  striking  such  pedestrian.  Aldrich  v.  St.  Louis  Transit  Co.,  101 
Mo.  App.  77,  74  S.  W.  141.  It  is  the  duty  of  those  in  charge  of  a  car  to  keep 
a  sharp  lookout  as  they  approach  a  street  crossing  and  to  slacken  the  speed 
of  the  car  sufficient  to  enable  them  to  have  it  under  control,  so  as  to  avoid 
injuring  those  who  may  be  crossing  the  street.  United  Rys.  &.  Elec.  Co.  of 
Baltimore  v.  Kolken,  7  St.  Ry.  Rep.  87,  78  Atl.  383.  A  pedestrian  has  the 
right  to  rely  on  the  motorman  using  due  care  in  the  management  of  his  car, 
and  due  care  means  "having  it  under  such  control  as  occasion  demands  at  a 
street  intersection  where  people  and  vehicles  are  crossing."  Pilmer  v.  Boise 
Traction  Co.,  14  Idaho  327,  94  Pac  432,  16  L.  R.  A.  (N.  S.)  264. 

e«  Vel&lole  Groesins  Traek.  —  A  motorman,  when  approaching  a  public 
street,  must  anticipate  that  any  person  approaching  such  junction  from  either 
side  may  turn  his  team  into  it,  "  and  shall  then  exercise  all  due  care  to  have 
his  car  under  such  control  as  to  be  able  to  stop  it  at  the  crossing  if  necessary 
to  avoid  an  accident.  Harden  v.  Portsmouth,  etc.,  St.  Ry.,  3  St  Ry.  Rep.  300, 
100  Me.  41,  60  Atl.  630,  69  L.  R.  A.  300,  109  Am.  St.  Rep.  476.  A  motorman 
when  approaching  a  junction  is  required  to  exercise  due  care  and  vigilance, 
according  to  the  exigencies  of  the  situation,  to  have  his  car  under  such  con- 
trol, in  anticipation  of  the  crossing  of  teams,  that  it  may  be  stopped  at  the 
junction  in  season  to  prevent  a  collision  with  teams  that  may  suddenly  turn 
to  drive  over  the  track.  Denis  v.  Lewiston,  etc,  St.  Ry.  Co.,  104  Me.  39,  70 
Atl.  1047. 
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car  coming  from  the  east  on  top  of  the  second  hill,  about  three- 
quarters  of  a  mile  away.  The  car  stopped  at  Great  Neck  Boad, 
about  half  a  mile  away,  and  then  came  on  toward  the  scene  of  the 
accident.  Dietz  told  the  men  that  the  car  was  coming  and  to  get 
the  mules  out  of  the  way.  Levi  saw  the  car  at  the  same  time. 
Dietz  said,  "  Some  one  better  go  down  and  stop  her."  Levi  shouted 
to  Gurrie  that  the  trolley  was  coming;  get  them  loose.  Gurrie 
responded  that  he  could  not  get  the  rope  loose;  it  was  too  tight 
At  that  time  the  car  had  not  come  over  the  nearest  hill,  less  than 
500  feet  away.  They  could  see  the  light  of  the  car  as  it  went  down 
into  the  valley  and  came  up  the  nearest  hill.  Obviously  the  de- 
fendant's motorman  had  no  reason  to  anticipate  this  situation. 

3.  Between  Groestngs.  —  a.  In  Geneiml.  —  Although  a  motorman  is 
not  required  to  keep  a  street  car  under  the  same  control  between  crossings  as 
at  crossings,  the  obligation  imposed  upon  him  to  exercise  reasonable  care 
requires  that  between  crossings  he  shall  keep  the  car  under  such  control  as 
reasonable  care  requires,  in  order  to  avoid  injury  to  persons  and  property 
upon  the  street. 

AlabamA.  —  Birmingham  Ry.,  etc..  Power  Co.  v.  Demmins,  67  So.  404. 

OalifomU.  — Schierhold  ▼.  North  Beach,  etc,  R.  Co.,  40  Cal.  447. 

Oonneetient. —  Carroll  y.  Connecticut  Co.,  6  St.  By.  Rep.  354,  82  Conn. 
513,  74  Atl.  897. 

IMstriet  of  Oolnnililn.  —  Capital  Traction  Co.,  34  App.  D.  C.  550. 

niinoia.  — Chicago  City  Ry.  Co.  v.  Tuohy,  95  111.  App.  314,  aff'd,  196  111. 
410,  63  N.  E.  997,  58  L.  R.  A.  270;  Chicago  City  Ry.  Co.  v.  Reddick,  139  lU. 
App.  160. 

Indianiu  — Saylor  v.  Union  Tract.  Co.,  5  St.  Ry.  Rep.  239,  81  N.  E.  94. 

Kentneky.  — Leach  v.  Owensboro  City  Ry.  Co.,  137  Ky.  292,  125  S.  W. 
708;  LouisviUe  Ry.  Co.  v.  Hutchcraft,  32  Ky.  L.  Rep.  429,  105  S.  W.  983. 

Iionlalana.  —  Danna  v.  City  of  Monroe,  7  St.  Ry.  Rep.  892,  129  La.  138, 
55  So.  741. 

Mieliican.  — Quirk  t.  Rapid  Ry.,  130  Mich.  654,  90  N.  W.  673,  9  Det.  L.  N. 
189;  AWard  v.  Detroit  United  Ry.,  3  St.  Ry.  Rep.  410,  139  Mich.  248,  102 
N.  W.  741. 

Minneaota.  — Flannigan  v.  St.  Paul  City  Ry.  Co.,  68  Minn.  300,  71  N.  W. 
379;  Gray  v.  St.  Paul  City  Ry.  Co.,  87  Minn.  280,  91  N.  W.  1106. 

Mlssonri.  — Moritz  v.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  619,  102  Mo. 
App.  657,  77  S.  W.  477 ;  Funck  v.  Metropolitan  St  Ry.  Co.,  133  Mo.  App.  419, 
113  S.  W.  694;  Childress  v.  Southwest  Missouri  R.  Co.,  141  Mo.  App.  667,  126 
8.  W.  169. 

Vorth  Dmkota.  — Acton  v.  Fargo,  etc.,  Ry.  Co.,  7  St.  Ry.  Rep.  499,  20  N. 
Dak.  434,  129  N.  W.  225. 

Hew  Jersey.  —  Adams  v.  Camden,  etc.,  Ry.  Co.,  69  N.  J.  L.  424,  55  Atl.  254. 

Hew  York.  —  FuUerton  v.  Metropolitan  St.  Ry.  Co.,  37  App.  Div.  386,  55 
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The  improved  part  of  the  highway  was  four  to  six  feet  from  the 
track  which  he  was  using,  there  were  no  cross-roads,  or  roads 
running  into  the  highway  between  the  two  main  roads  above  re- 
ferred to,  and  only  one  house  in  a  distance  of  one  mile.  Under 
such  circumstances,  he  was  not  bound  to  have  his  car  under  that 

N.  T.  Supp.  1068;  Miller  v.  Buffalo,  etc.  Traction  Co.,  149  App.  Div.  306,  134 
N.  y.  Supp.  380. 

TezMu  —Dallas  Consol.  Elec  8t.  R7.  Co.  v.  IIlo,  32  Tex.  Civ.  App.  200,  73 
S.  W.  1076. 

Even  though  there  appears  to  be  no  one  upon  the  street,  it  is  the  duty  of 
the  motorman  to  have  the  car  under  reasonable  control.  Fullerton  v.  Metro- 
politan St.  Ry.  Co.,  37  N.  Y.  App.  Div.  386,  66  N.  Y.  Supp.  1068,  wherein  the 
court  said:  "While  there  happened  to  be  no  one  on  the  street  at  that  time, 
yet  it  was  clearly  the  duty  of  the  motorman  to  keep  his  car  under  reasonable 
control,  so  that  he  could  manage  it  with  sufficient  promptness  to  stop  it 
promptly  if  occasion  arose  to  do  so." 

b.  Pedestrians.  —  It  is  the  duty  of  a  motorman  to  have  his  car  under 
reasonable  control  so  as  not  to  injure  a  pedestrian  crossing  the  tracks  between 
street  crossings.  Leach  v.  Owensboro  City  Ry.  Co.,  137  Ky.  202,  126  S.  W. 
708.  The  motorman  has  a  right  to  assume  that  a  person  standing  on  the 
track  some  distance  ahead  of  the  car  will  step  out  of  the  way,  and  he  is  not 
boimd  to  stop  the  car  until  he  has  reason  to  believe  that  such  person  is  likely 
to  be  injured.  Lyons  v.  Bay  Cities  Consol.  Ry.  Co.,  116  Mich.  114,  73  N.  W. 
130.  But  he  must  keep  the  car  under  ready  control  so  that  it  may  be  readily 
stopped  if  the  pedestrian's  danger  is  found  to  be  imminent  Capital  Tract. 
Co.  V.  Apple,  34  App.  D.  C.  660.  Where  a  person  is  walking  upon  a  street 
railway  in  the  highway  a  sufficient  length  of  time  in  full  view  of  the  motor- 
man  of  a  car  approaching  from  behind,  the  latter  is  bound  to  bring  his  car 
under  control  or  give  the  footman  notice  in  time  to  prevent  an  injury.  Quirk 
V.  Rapid  Ry.,  130  Mich.  654,  00  N.  W.  673,  0  Det  L.  N.  180.  Where  a  motor- 
man  sees  an  old  man  crossing  the  track,  with  nothing  to  indicate  to  the 
motorman  that  he  is  aware  of  the  approaching  danger,  he  should  put  his  car 
under  control  imtil  he  has  good  reason  to  believe  the  pedestrian  is  aware  of 
his  approach,  and  should  stop,  if  possible  and  necessary  to  avoid  a  collision. 
Baylor  v.  Union  Tract.  Co.,  (Ind.  App.)  5  St.  Ry.  Rep.  230,  81  N.  E.  04. 

e«  Oliildren.  —  Children  are  especially  favored  in  law  and  protected  by 
the  courts.  When  a  child  of  tender  age  is  approaching  a  street  railway  track, 
and  in  dangerous  proximity  thereto,  the  car  should  be  brought  and  kept 
under  control  until  there  no  longer  exists  a  possibility  that  the  child  will  get 
on  the  track  and  be  run  over.  Danna  v.  City  of  Monroe,  7  St.  Ry.  Rep.  802, 
120  La.  138,  65  So.  741 ;  Gray  v.  St.  Paul  City  Ry.  Co.,  87  Minn.  280,  01  N.  W. 
1106;  Childress  v.  Southwest  Missouri  R.  Co.,  141  Mo.  App.  667,  126  S.  W. 
160.  By  bringing  and  keeping  the  car  imder  control  is  meant  that  the  motor- 
man  should  cut  off  the  power,  reduce  the  speed  and  keep  the  brake  chain  wound 
up,  so  that  the  car  may  be  stopped  instantly  within  one  or  two  feet.  Danna 
V.  City  of  Monroe,  7  St.  Ry.  Rep.  802,  120  La.  138,  66  So.  741.    In  Chicago 
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control  which  is  demanded  in  populous  districts,  with  intervening 
streets  at  short  intervals,  and  the  practical  operation  of  suburban 
lines,  the  demand  for  rapid  transit,  all  warrant  the  operation  of 
cars  under  these  conditions  at  a  high  rate  of  speed. 

With  the  plaintiff's  intestate  and  the  other  two  men  at  work  to 

City  Ry.  Co.  v.  Tuohy,  95  111.  App.  314,  aflTd,  196  HI.  410,  63  N.  E.  997,  58 
L.  R.  A.  270,  the  court  said:  ''If  the  motorman  saw  or  ought  to  have  seen 
that  appellee,  then  less  than  six  years  of  age,  was  in  such  situation  or  so 
acting  as  to  expose  him  to  danger  from  the  advancing  car,  of  which  he  was 
unaware,  it  was  the  motorman's  duty  to  get  the  car  so  fully  under  control  as 
to  avoid  injury  if  he  could,  and  to  give  warning  or  take  such  other  measures 
as  would  tend  to  prevent  the  accident."  In  West  Chicago  St  Ry.  Co.  v. 
Schwartz,  93  111.  App.  387,  it  was  held  that  the  mere  fact  that  a  child  leaves 
the  curb  does  not  require  the  motorman  to  immediately  slacken  speed,  as  he 
has  a  right  to  assume  that  the  child  would  stop  before  reaching  the  track. 

d.  Vel&lolea  BriTen  Alons  Track.  —  Where  a  car  is  approaching  a  vehicle 
driven  along  a  street  railway  track  in  the  same  direction  in  which  the  car  is 
proceeding,  it  is  the  duty  of  the  motorman  to  bring  his  car  under  control  so  as 
to  avoid  a  collision  with  the  vehicle.  Birmingham  Ry.,  etc..  Power  Co.  v.  Dem- 
mins,  (Ala.)  67  So.  404;  Carroll  v.  Connecticut  Co.,  6  St.  Ry.  Rep.  354,  82 
Conn.  513,  74  Atl.  897.  See  also  Miller  v.  Buffalo,  etc..  Traction  Co.,  149 
N.  y.  App.  Div.  396,  134  N.  Y.  Supp.  380.  In  Flannagan  v.  St.  Paul  City  Ry. 
Co.,  68  Minn.  300,  71  N.  W.  379,  the  court  said:  "When  a  motoneer  discovers 
a  vehicle  on  the  track  a  short  distance  ahead  of  him,  it  is  his  duty  to  have 
the  power  which  propels  the  car  under  his  control,  and  to  use  it  so  as  to  avoid 
a  collision  with  such  vehicle  if  he  can.  In  Acton  v.  Fargo,  etc.,  Ry.  Co.,  7  St. 
Ry.  Rep.  499,  20  N.  Dak.  434,  129  N.  W.  225,  the  court  said:  *'  In  the  case  of 
a  trolley  car  overtaking  another  vehicle  directly  in  a  line  with  its  progress, 
and  a  possible  obstacle  in  its  way,  a  proper  regard  for  the  rights  of  others 
requires  that  the  car  be  reduced  to  such  control  that  it  may  be  brought  to  a 
standstill  if  necessary." 

e.  Vel&lolea  Groaainc  Traek  —  The  motorman  is  not  required  to  check 
the  car  whenever  a  vehicle  is  close  to  the  track  and  driven  along  the  side 
thereof ;  he  may  assimie  that  the  driver  of  the  vehicle  will  not  attempt  to  drive 
on  the  track  in  front  of  the  car.  Birmingham  Ry.  &  Light  Co.  v.  Clark,  148 
Ala.  673  (mem.),  41  So.  829.  But  under  all  the  circumstances  of  the  case 
the  motorman  may  be  negligent  in  not  having  his  car  under  the  proper  control. 
Dallas  Consol.  Elec.  St.  Ry.  Co.  v.  HIo,  32  Tex.  Civ.  App.  290,  73  S.  W.  1076. 
As  soon  as  a  motorman  sees  that  there  is  danger  of  a  collision  with  a  vehicle 
passing  diagonally  across  the  track  it  is  his  duty  to  acquire  control  of  the  car. 
Moritz  V.  St.  Louis  Transit  Co.,  2  St.  Ry.  Rep.  619,  102  Mo.  App.  657,  77 
8.  W.  477.  In  Muncie  St.  Ry.  Co.  v.  Maynard,  5  Ind.  App.  372,  32  N.  E.  343, 
the  court  said:  "Those  in  charge  of  an  engine  upon  a  street  car^ track  are  not 
required  or  under  obligations  to  immediately  stop  the  engine  upon  seeing  a 
horse  or  team  by  the  side  of  the  track  that  is  manifesting  fright,  unless  the 
situation  and  all  the  circumstances  would  cause  a  reasonable  man  to  see  and 
believe  that  damage  to  the  property  could  not  otherwise  be  avoided." 
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get  the  wagon  free  from  its  position  right  down  to  the  time  when 
the  defendant's  car  came  over  the  hill,  less  than  500  feet  away, 
neither  Gurrie  nor  any  one  of  the  men  appears  to  have  made  a 
move  to  give  the  defendant  any  notice. of  their  situation,  and  it 
appears  from  the  record  that  there  was  a  slight  curve  just  as  the 
car  came  over  the  hill,  so  that  the  lights,  which  illuminated  the 
tracks  for  a  distance  of  200  or  300  feet  ahead,  would  not  follow 
the  tracks  until  the  car  had  been  brought  around  to  the  straight 
line.  After  this  car  was  in  sight  for  the  second  time,  and  less  than 
500  feet  away,  with  a  downgrade  in  front  of  it,  Dietz  appears  to 
have  run  toward  the  car,  swinging  a  lantern,  and  he  says  he  had 
reached  a  point  twenty-five  to  fifty  feet  from  the  front  wagon, 
which  was  fastened  to  the  second  by  a  rope  and  standing  at  nearly 
right  angles  to  the  track,  when  the  car  passed  him,  and  a  moment 
later  collided  with  the  rear  wheel  of  the  front  wagon  and  then 
passed  on  a  few  feet,  where  it  hit  the  mules,  killing  one  of  them, 
and  came  to  a  stop  without  any  serious  injury  to  the  car,  and  with- 
out in  any  manner  injuring  any  of  the  passengers,  or,  so  far  as 
appears,  jarring  them  to  any  great  extent.  Certainly,  if  this  car 
was  running  at  the  rate  of  thirty  miles  per  hour,  and  had  not 
slackened  its  speed  at  all  at  a  distance  of  fifty  feet  from  the  first 
wagon,  it  could  hardly  have  been  stopped  in  the  short  distance 
remaining,  without  more  serious  results  than  the  testimony  dis- 
closes. The  wagons  were  not  tipped  over,  nor,  with  the  exception 
of  the  crushing  of  the  wheel  of  the  first  wagon,  does  there  appear 
to  have  been  any  serious  damage  to  either  of  them. 

If  the  car  was  being  operated  at  thirty  miles  per  hour,  and  it 
seems  improbable  that  it  was,  the  time  that  it  would  take  to 
traverse  a  distance  of  500  feet  was  not  a  long  time  to  give  notice 
of  the  situation  to  the  defendant  The  fact  that  Dietz  ran  a  dis- 
tance of  fifty  feet,  swinging  a  lantern  (and  this  is  probably  twice 
the  distance  he  actually  ran,  for  he  places  it  from  twenty-five  to 
fifty  feet),' was  not  notice  to  the  defendant  that  the  plaintiflPs  in- 
testate, with  his  team,  was  fastened  in  the  tracks.  The  night  was 
dark  and  rainy.  The  glare  of  his  headlights  and  the  watching  of 
his  slippery  tracks  would  naturally  confine  his  vision  to  the  space 
illuminated  by  his  headlights,  and  he  might  not  see  an  ordinary 
hand  lantern  at  the  first  moment  that  it  was  displayed,  or  be  able 
to  comprehend  its  meaning  on  the  instant.  The  first  and  most 
natural  impulse  would  be  to  accept  it  merely  as  a  signal  to  stop  to 
take  on  a  passenger,  or  it  might  be  easily  understood  that  he  might 
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properly  regard  it  merely  as  some  one  passing  along  the  highway, 
and,  until  the  demonstration  became  visible  and  obviously  intended 
to  convey  a  warning  of  danger,  he  would  not  be  negligent  in  not 
applying  his  brakes  and  making  an  effort  to  stop.  The  undis- 
puted evidence  is  that,  as  soon  as  the  motorman  saw  and  compre- 
hended the  warning,  he  applied  his  brakes  and  made  every  effort 
to  stop,  but  the  car  was  rimning  on  a  downgrade,  on  a  wet,  slippery 
track,  and,  as  we  read  the  record,  there  was  no  evidence  that  this 
car  would,  under  the  circumstances,  have  been  stopped  within  the 
distance  that  must  have  intervened  after  the  warning  was  given. 
The  car  weighed  twenty-four  tons,  and  even  if  running  only  at 
eight  or  nine  miles  an  hour  upon  a  downgrade,  upon  a  wet  track, 
would  be  very  difficult  to  stop  in  a  short  space,  and  if  every  trac- 
tion car  traversing  a  suburban  highway  on  a  dark  night  was  to  be 
stopped  every  time  a  lantern  appeared  in  the  highway,  there  would 
be  more  complaint  than  at  present  about  the  delays  in  transporta- 
tion.   We  fail  to  discover  the  negligence  of  the  defendant. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted ;  costs  to  abide  the  event.    All  concur. 


Orant  v.  Bangor  By.  £  Electric  Co. 
(Maine  —  Supreme  Judicial  Court.) 

1.  Speed  and  Control  of  Cab.  —  The  speed  at  which  a  car  may  be  properly 

run  and  the  kind  of  control  which  should  be  exercised  over  it  must  depend 
to  some  extent  upon  the  surrounding  circumstances  and  the  situation 
ahead. 

2.  Same;  Injubt  to  Chuj);  Negligence  of  Motobhan.  —  Where  a  motorman 

approaching  a  street  crossing,  a  nearby  playground,  an  obstruction  on  one 
side  of  the  street,  and  a  little  child  five  or  six  feet  from  the  track  and 
apparently  oblivious  of  the  approaching  car,  maintains  his  speed  at  such 
a  rate  and  to  within  such  close  proximity  that  when  the  child  turned 
and  attempted  to  walk  across  the  tracks  he  could  not  sufficiently  control 
the  car  to  avoid  striking  her,  he  is  guilty  of  negligence. 
S.  Same;  Contbebxttobt  Negliobncb  of  Mothbb.  —  Where  a  mother,  obliged 
to  go  to  a  market  a  short  distance  off  to  obtain  something  for  supper,  left 
her  five-year-old  child  on  the  sidewalk  with  a  sister  nine  years  old  with 
strict  instructions  as  to  watchfulness,  and  in  less  than  ten  minutes  the 

Contillratory  Nesligenoe  of  Parent  Permitting  CliUd  to  Be  in 

Street.  — In  Nellis  on  Street  Railways   (2d  Ed.),  §  429,  it  is  said:    ''The 
parents  of  a  child  of  tender  age  are  required  to  exercise  a  reasonable  diegree 
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child  was  struck  by  a  street  car  and  killed^  the  mother  is  not  chargeable 
with  contributory  negligence. 
4.  SAiiS;  CoNTKiBUTOBT  Nbguoence  OF  Chiu).  —  Evidence  examined  and  held, 
that  a  child  about  five  years  of  age  was  not  guilty  of  contributory  negli- 
gence in  going  upon  the  track  in  front  of  an  approaching  car. 

I>BrBin>Ai«T  moves  for  new  trial   after  verdict  for   plaintiff.    Reported   83 

Atl.  121. 

Fellows  &  Fellows,  of  Bangor,  for  plaintiflP. 
E.  C.  Ryder,  of  Bangor,  for  defendant. 

Opinion  by  Cornish,  J. : 

This  is  an  action  on  the  case  brought  by  the  plaintiff,  as  ad- 
ministratrix of  the  estate  of  Ida  Bemice  Grant,  her  deceased  child 
five  years  and  three  months  old,  to  recover  damages  at  common 
law  for  injuries  sustained  by  her  intestate  by  reason  of  being 
struck  and  run  over  by  a  car  of  the  defendant  on  Harlow  street 
in  the  city  of  Bangor,  about  5 :30  p.  m.  July  13,  1910,  from  which 
injuries  the  child  died  a  few  hours  later.  The  case  is  before  the 
law  court  on  defendant's  motion  to  set  aside  the  verdict  as  against 
the  evidence. 

The  following  facts  are  fairly  established: 

Mrs.  Gh-ant  lived  on  the  second  floor  of  the  National  block  on 
the  comer  of  Harlow  and  Franklin  streets.  Harlow  street  runs 
in  a  general  northerly  and  southerly  direction,  and  the  car  in 
question  was  on  its  regular  route,  having  come  into  Harlow  street 
from  Cumberland  street  at  a  point  482  feet  north  of  the  place  of 
the  accident,  and  was  passing  southerly  along  the  center  of  Harlow 
street  toward  Center  street.  Harlow  street  is  one  of  the  busy 
streets  of  the  city,  and  the  surroundings  are  such  that  motormen 
have  special  instructions  not  to  run  too  fast  on  that  street.  The 
accident  occurred  about  five  feet  below  the  Prospect  street  cross- 
ing, and  in  front  of  the  playground  in  the  yard  of  the  high  school. 
At  this  point  the  city  was  excavating  a  reservoir,  so  that  the  entire 
sidewalk  and  a  portion  of  the  street  itself  was  blocked  by  the  ex- 

of  care  and  vigilance  in  guarding  and  protecting  it  from  dangers  to  which  its 
own  want  of  experience  may  subject  it.  But  the  law  does  not  require  the 
parent  to  suspend  his  business  and  keep  his  child,  when  at  home,  every  moment 
under  his  eye.  The  fact  that  such  a  child  is  found  in  the  street  unattended  or 
accompanied  by  other  children  too  yoimg  to  protect  it,  is  presumptive  evidence 
of  negligence  on  the  part  of  the  parents,  guardian  or  custodian,  but  such  pre- 
sumption may  be  overcome  by  proof  that  the  parents  or  custodian  have  exer- 
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cavated  earth,  leaving  a  space  of  only  two  or  three  feet  between 
the  outside  of  this  pile  of  earth  and  the  track  of  the  defendant 
This  narrow  space  was  the  walk  in  use.  Cumberland  street  makes 
a  sharp  descent  into  Harlow  street,  and  from  the  junction  there  is 
a  continuous  downgrade  of  two  and  one-half  per  cent,  on  Harlow 
street  past  the  place  of  accident  toward  Center  street.  The  motor- 
man  had  been  in  the  employ  of  the  defendant  since  May  30,  1910, 
was  a  spare  hand,  and  had  been  on  this  run  three  days. 

Mrs.  Grant,  the  mother,  was  obliged  to  go  to  a  nearby  market 
to  purchase  something  for  supper  and  left  her  five-year-^ld  child 
for  a  few  minutes  on  the  sidewalk  with  the  injunction  to  stay  there, 
which  the  child  promised  to  do.  At  the  same  time  she  called  her 
older  daughter,  a  girl  of  nine,  and  told  her  to  watch  her  sister, 
which  she  also  promised  to  do.  The  mother  was  gone  only  about 
ten  minutes,  but  the  accident  happened  before  her  return. 

It  appears  that  the  child  did  not  remain  where  she  was  left, 
but  walked  along  the  sidewalk  to  the  excavation  and  was  seen  stand- 
ing by  the  reservoir  about  five  or  six  feet  from  the  track  and  eight 
fe^t  from  the  crosswalk  on  Prospect  street  She  was  looking  into 
the  reservoir  with  her  back  toward  the  approaching  car.  Then, 
in  the  language  of  an  eyewitness  called  by  the  defendant, 

"She  started  across  the  track  slowly  until  she  was  about  in  the  middle  of 
the  track,  when  she  turned  slightly  and  she  saw  the  car,  and  she  didn't  know 
whether  to  continue  and  go  across  or  come  back.  She  seemed  kind  of  dazed, 
and  the  car  struck  her  on  the  forehead  and  knocked  her  down  and  run  over 
her." 

It  further  appears  from  the  motorman's  own  testimony :  That, 
as  soon  as  he  turned  into  Harlow  street  from  Cumberland  street, 
he  saw  the  child  standing  near  the  track  by  the  reservoir,  and  he 
watched  her  as  she  stood  there  all  the  time  he  was  coming  down  the 
street,  his  vision  being  unobstructed.  That  he  was  coasting  along 
Harlow  street  with  the  power  shut  off;  that  the  car  was  moving 
in  his  judgment  about  seven  or  eight  miles  an  hour.  That  he  did 
not  apply  the  brakes  until  he  saw  the  child  start  to  cross  the  street. 

eised  reasonable  care  and  supervision  over  the  child  and  were  not  at  fault 
because  of  its  escape  into  the  street  Whether  or  not  it  is  negligence  to 
permit  a  young  child  to  go  into  the  street  alone,  or  to  send  it  unattended  by  a 
competent  guardian,  and  thus  expose  it  to  danger,  may  be  a  question  of  fact  or 
of  law.  The  courts  usually  regard  it  as  a  question  of  law  when  the  child  is 
non  aui  juria,  and,  therefore,  incapable  of  avoiding  the  dangers  to  which  it 
would  naturally  be  subjected/' 


Digitized  by 


Googk 


804  Street  Railway  Bepobts.  [Vol.  8 

That  he  was  then  about  a  car  length  or  thirty  feet  distant.  That 
he  immediately  put  on  the  brake  and  reversed  the  power,  but  it 
was  too  late.  The  car  struck  the  little  girl  where  she  was  in  the 
center  of  the  track  and  ran  over  her.  Beversing  the  power  caused 
a  fuse  to  blow  out,  which  locked  the  wheels,  and  the  car  slid  a  dis- 
tance of  two  and  one-half  car's  length,  or  seventy-five  feet,  before 
it  stopped.  That  the  rail  was  wet  and  muddy  owing  to  the  work 
that  was  going  on. 

Witnesses  for  the  plaintiff  made  the  speed  much  greater  than 
seven  or  eight  miles  an  hour,  some  calling  it  fifteen  or  twenty,  and 
others  simply  stating  that  the  car  was  going  very  fast,  so  fast  as 
it  came  out  of  Cumberland  street  and  continued  its  course  down 
Harlow  street  as  to  attract  their  attention.  The  distance  which 
the  car  went  after  the  accident  would  seem  to  confirm  this  view; 
the  motorman  making  it  seventy-five  feet,  other  witnesses  more 
than  100. 

Such  is  the  picture,  and  as  is  usual  in  this  class  of  cases,  where 
it  is  fairly  drawn,  the  legal  conclusions  that  follow  are  quite  ap- 
parent. 

1.  Defendant's  negligence : 

From  the  above  statement  of  facts  it  is  difficult  to  resist  the 
conclusion  that  the  motorman  failed  to  exercise  that  degree  of 
prudent  and  watchful  care  which  the  situation  demanded,  especially 
in  using  that  degree  of  precaution  in  reducing  the  speed  of  the  car 
and  having  it  under  his  immediate  control  which  the  exigencies 
required.  * 

The  speed  at  which  a  car  may  be  properly  run  and  the  kind  of 
control  which  should  be  exercised  over  it  must  depend  to  some  ex- 
tent upon  the  surrounding  circumstances  and  the  situation  ahead. 
No  specific  rate  can  be  arbitrarily  fixed.  A  speed  of  thirteen  miles 
an  hour  on  Upper  Main  street  in  Lewiston  under  the  there  exist- 
ing conditions  was  not  considered  necessarily  dangerous  and  reck- 
less in  Malia  v.  St.  Ry.  Co.,  107  Me.  95,  77  Atl.  641,  while  a 
much  less  rate  was  demanded  where  the  track  was  near  the  side- 
walk and  private  driveways  were  in  frequent  use  in  Bviler  v.  Rail- 
way Co.,  3  St.  Ky.  Rep.  327,  99  Me.  149,  58  Atl.  775,  105  Am. 
St.  Rep.  267,  or  in  approaching  public  street  junctions,  as  in  Dems 
V.  Railway  Co.,  104  Me.  39,  70  Atl.  1047.  A  similar  degree  of 
caution  should  be  observed  in  passing  public  playgrounds  or  where 
children  are  in  the  street. 
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"  The  driver  of  a  horse  car  in  a  street  where  there  are  children  may  well  be 
required  to  manage  his  car  with  reference  to  all  the  risks  that  may  reasonably 
be  expected,  and  among  these  may  be  reckoned  the  risks  arising  from  the 
heedlessness  and  indiscretion  of  children  in  the  street."  ' 

Collins  V.  80.  Boston  B.  R.,  142  Mass.  301,  7  N.  E.  856,  56  Am. 
Kep.  675. 

The  motorman,  in  the  case  at  bar,  admits  that  he  saw  this  little 
girl  as  she  was  standing  only  five  or  six  feet  from  the  track  when 
he  was  nearly  500  feet  away.  She  stood  there  facing  away  from 
the  car  and  apparently  unaware  of  its  approach.  With  the  in- 
discretion of  childhood,  she  might  be  expected  to  step  across  the 
track;  at  least,  it  might  not  be  unexpected.  Yet,  with  this  com- 
bination facing  him,  a  street  crossing,  a  nearby  playground,  an 
obstruction  on  one  side  of  the  street,  and  a  little  child  perilously 
near  the  track  and  apparently  oblivious  of  the  approaching  car, 
the  motorman  maintained  his  speed  up  to  such  a  rate  and  to  within 
such  close  proximity  that  when  the  child  turned  and  attempted 
to  walk  across  the  tracks  he  could  not  suflSciently  control  the  car  to 
avoid  collision.  His  efforts  then  were  too  late.  And  yet,  it  was 
not  the  unexpected,  but  what  might  reasonably  be  expected,  which 
happened,  and  the  reasonably  prudent  motorman  would  have  fore- 
seen it  and  guarded  against  it,  either  by  stopping  the  car  com- 
pletely or  by  having  it  under  such  control  that  he  could  stop  it 
almost  instantaneously.    This  man  did  neither. 

Nor  does  the  alleged  wet  and  slippery  condition  of  the  rails 
afford  suflScient  excuse.  If  that  condition  existed,  it  was  known 
to  no  one  better  than  to  the  man  who  had  been  running  on  this 
same  circuit  during  the  past  three  days  while  work  upon  the 
reservoir  had  been  in  progress,  and  therefore  greater  care  was  im- 
posed upon  him  to  counteract  that  condition  by  extra  precautions, 
and  by  running  his  car  at  a  lower  speed  and  under  better  control 
than  usual. 

Upon  the  question  of  defendant's  negligence,  we  think  the 
verdict  of  the  jury  cannot  be  said  to  be  manifestly  wrong. 

2.  Contributory  negligence  on  the  part  of  the  mother: 

The  second  point  raised  in  defense  is  that  no  recovery  can  be 
had  because  the  child  was  negligently  permitted  by  her  mother  to 
be  upon  the  street  unattended  at  the  time  of  the  accident.  The 
standard  of  age  at  which  a  child  is  chargeable  with  parental  negli- 
gence cannot  be  absolutely  fixed,  although  within  certain  limits 
it  may  be  approximately  determined. 
Vol.  8—20 
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"  Tbere  doubtless  is  an  age  where  the  court  oan  say  as  a  matter  of  law  that 
a  child  cannot  exercise  any  care  under  any  droumstanoes.  There  is  also  an  age 
where  the  court  can  say  as  matter  of  law  that  a  minor  is  capable  of  exercising 
some  care  under  circumstances  like  those  in  question.  •  •  •  Hie  limits  of 
these  two  classes  are  not  settled  by  our  decisions." 

Sullivan  v.  Boston  Elevated  By.,  192  Mass.  37,  43,  78  N.  E.  382, 
383. 

The  test,  of  course,  is  the  capacity  of  the  child  to  exercise  care 
for  itself.  In  the  application  of  this  test  it  has  been  held  that  a 
child  of  nineteen  months  was  of  such  tender  age  as  to  be  incapable 
of  exercising  such  care  as  a  matter  of  law,  Oibbons  v.  Williams, 
135  Mass.  333 ;  so  a  child  of  twenty  months,  Chrant  v.  Fitchbvrg, 
160  Mass.  16,  35  N.  E.  84,  39  Am.  St.  Rep.  449 ;  of  two  years, 
Wright  v.  Railroad  Co.,  4  Allen  (Mass.)  283;  of  two  years  and 
four  months,  Callahan  v.  Bean,  9  Allen  (Mass.)  401;  of  three 
years  and  ten  months,  Cotter  v.  Railroad  Co.,  180  Mass.  145,  61 
N.  E.  818,  91  Am.  St.  Rep.  267. 

On  the  other  hand,  such  capacity  has  been  held  to  be  possessed 
by  a  child  of  nine  years.  Brown  v.  Railway  Co.,  58  Me.  384 ;  of 
ten,  Colomb  v.  Railway  Co.',  100  Me.  418,  61  Atl.  898;  and  of 
twelve,  Oleason  v.  Smith,  180  Mass.  6,  61  N.  E.  220,  55  L.  R.  A. 
622,  91  Am.  St.  Rep.  261.  Between  these  two  extremes  lies  a 
zone  with  shadowy  and  indefinite  boundaries. 

But,  however  young  the  child  may  be,  the  negligence  imputable 
to  the  parent  or  custodian  from  the  mere  presence  of  the  unattended 
child  in  the  place  of  danger  is  only  prima  facie  and  not  conclusive. 
Oibbons  v.  Williams,  Orant  v.  Fitchburg,  Wright  v.  Railroad  Co., 
Callahan  v.  Bean,  supra,  and  O'Brien  v.  McOlinchy,  68  Me.  552. 

The  facts  and  circumstances  in  explanation  of  the  child's  pres- 
ence are  always  to  be  considered.  No  hard  and  fast  rules  as  to 
the  care  of  children  can  be  laid  down,  and  the  financial  condition 
of  the  family  and  the  other  cares  devolving  upon  the  parents  are 
not  to  be  ignored. 

As  is  said  in  Thompson  on  Neg.,  vol.  1,  p.  306,  in  discussing 
this  question : 

"Small  children  have  a  right  to  light,  air  and  exercise,  and  the  children 
of  the  poor  cannot  be  constantly  watched  by  their  parents." 

In  the  case  at  bar,  the  family,  which  was  apparently  in  limited 
circumstances,  consisted  of  the  mother  and  two  girls,  aged  five 
and  nine,  and  they  occupied  a  second  story  tenement.    The  mother 
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had  been  calling  upon  a  friend  the  afternoon  of  the  accident,  hav- 
ing the  younger  child  with  her  and  leaving  the  older  at  home. 
Just  as  she  reached  home,  she  found  that  she  was  obliged  to  go  to 
a  market  a  short  distance  off  in  order  to  obtain  something  for 
supper.  Instead  of  taking  the  little  child  with  her  again,  she  left 
her  in  the  care  of  the  nine-year-old  sister  with  strict  instructions 
as  to  watchfulness.  She  expected  to  be  and  was  gone  less  than 
ten  minutes.  To  hold  that,  imder  these  circumstances,  the  mother 
did  not  use  that  degree  of  care  which  an  ordinarily  prudent  woman 
in  her  station  in  life  and  under  the  same  circumstances  would 
exercise  is  too  severe,  and  such  has  been  the  tendency  of  the  de- 
cisions, where  the  question  has  been  held  to  be  for  the  jury  and  a 
verdict  in  favor  of  the  plaintiff  has  been  allowed  to  stand. 

To  illustrate : 

A  mother  allowing  a  child  two  years  and  ten  months  old  to  go 
with  her  sister,  a  child  of  five  years  and  four  months,  to  play  in  a 
vacant  lot  at  the  side  of  the  house,  and  the  lot  being  unfenced  and 
unguarded  and  fronting  on  a  public  street  McNeil  v.  Boston  Ice 
Co.,  173  Mass.  570,  54  K  E.  257. 

The  mother  of  a  child  three  years  old,  having  hung  out  the 
clothes  in  the  yard,  while  the  child  was  playing  therein,  went  into 
the  house  to  set  the  table  for  dinner  and  left  the  child  playing 
alone  inside  an  open  gateway  leading  into  the  street.  Creed  v. 
Kendall  156  Mass.  291,  31  N.  E.  6. 

A  boy  between  four  and  one-half  and  five  years  old  was  per- 
mitted by  a  sick  mother,  who  had  two  younger  children,  to  play 
about  the  room,  but  while  she  was  asleep  he  escaped  from  the 
house,  first  to  a  neighbor's,  and  then  to  the  street.  Slattery  v. 
O'Connell  153  Mass.  94,  26  N.  E.  430,  10  L.  R  A.  653.  A  boy 
of  four  was  permitted  to  walk  in  the  streets  of  a  city  under  the 
care  of  his  sister,  who  was  nearly  eleven.  Collins  v.  Railroad  Co., 
142  Mass.  301,  7  N.  E.  856,  56  Am.  Rep.  675.  Of  like  effect  are 
Hewitt  V.  Taunton  Street  Ry.  Co.,  167  Mass.  483,  46  N.  E.  106; 
Ingraham  v.  Street  Ry.,  207  Mass.  451,  93  N.  E.  692. 

We  have  not  overlooked  a  line  of  decisions,  many  of  which  are 
cited  by  the  learned  counsel  for  the  defendant,  in  which  the  court 
held  that  the  parent  or  custodian  did  not  exercise  reasonable  pre- 
caution in  the  care  of  the  child.  Such  are  Callahan  v.  Bean,  9 
Allen  (Mass.)  401;  Casey  v.  Smith,  152  Mass.  294,  25  N.  E. 
734,  9  L.  R  A.  259,  23  Am.  St.  Rep.  842 ;  Grant  v.  Fitchburg, 
160  Mass.  16,  35  N.  E.  84,  39  Am.  St  Rep.  449 ;  Cotter  v.  R.  R. 
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Co.,  180  Mass.  145,  61  N.  E.  818,  91  Am.  St  Eep.  267.  But  a 
careful  study  of  the  facts  in  these  cases  differentiates  them  from 
the  cases  before  cited.  It  is  simply  a  question  as  to  whether  the 
facts  of  a  particular  case  place  it  below  or  above  the  required 
standard.  The  Massachusetts  court  recognizes  the  distinction 
which  is  one  of  fact  and  makes  each  case  as  it  is  brought  up  fall 
into  one  class  or  the  other  as  the  facts  may  dictate.  Applying 
the  same  rule  here,  we  have  no  hesitancy  in  saying  that  the  case  at 
bar  belongs  to  the  class  where  the  jury  were  justified  in  finding 
that  the  mother  exercised  reasonable  care. 

3.  Want  of  due  care  on  the  part  of  the  child : 

This  question  arises  only  on  the  assumption  that  the  intestate 
was  of  sufficient  age  and  intelligence  to  be  permitted  to  go  alone 
upon  the  street  on  which  electric  cars  were  frequently  running. 
If  she  had  not  attained  that  age  and  intelligence  and  there  was  no 
want  of  due  care  on  the  part  of  the  mother,  then  this  point  is  not 
involved. 

Here,  again,  there  is  a  zone  between  two  limits  which  cannot 
be  exactly  fixed.  Sullivan  v.  Boston  Elevated  By.,  192  Mass.  37, 
78  N.  E.  382,  mpra. 

If  the  jury  found  in  the  case  at  bar  that  the  intestate  was  capable 
of  exercising  care,  then  they  must  have  found  that  she  used  that 
degree  of  care  which  the  ordinarily  prudent  child  of  her  age  would 
have  exercised  under  the  same  circumstances,  and  that  finding  we 
are  not  disposed  to  disturb. 

It  appears  that  she  was  standing  near  the  track  looking  into  the 
excavation,  that  others  were  about,  that  she  was  facing  away  from 
the  car,  and  apparently  unaware  of  its  approach.  There  may  have 
been  a  reason  for  this.  Perhaps  the  gong  was  not  sounded.  The 
motorman  testified  that  he  used  it,  but  many  of  the  witnesses  both 
on  and  off  the  car,  and  including  some  for  the  defendant  as  well 
as  the  plaintiff,  did  not  hear  it.  Probably  she  did  not.  Under 
these  conditions  she  walked  towards  and  over  the  track.  She  did 
not  dart  across  quickly,  as  if  to  dodge  ahead  of  the  car,  but  walked 
slowly  with  her  head  down.  The  only  want  of  care  which  could 
be  attributable  to  her  would  be  her  failure  to  look  up  the  line  to 
see  if  a  car  were  coming.  That  is  all  that  could  be  expected  of 
an  adult,  and  the  law  is  not  so  imreasonable  as  to  require  so  high 
a  degree  of  watchfulness  on  the  part  of  a  child  of  five  as  of  a 
mature  man.  The  measure  of  care  required  was  that  degree  or 
extent  which  ordinarily  prudent  children  of  her  age  and  intelli- 
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gence  are  accustomed  to  use  under  like  circumstances.  That 
measure  the  jury  have  found  she  fulfilled. 

The  cases  cited  by  the  defendant  are  clearly  distinguishable 
because  of  their  peculiar  facts.  In  some  the  child  was  more 
mature,  as  a  child  of  eight  years,  in  Morey  v,  8t  By.,  171  Mass. 
164,  50  N.  E.  530;  of  nine,  in  Yov/ng  v.  Small  188  Mass.  4,  73 
N.  E.  1019,  108  Am.  St.  Eep.  457 ;  and  of  ten,  in  Colomb  v.  8t 
By.,  4  St  Ry.  Rep.  361,  100  Me.  418,  61  Atl.  898;  while  in 
Haye8  v.  Norcross,  162  Mass.  546,  39  N.  E.  282,  and  Murphy  v. 
Boston  Elevated,  3  St.  Ry.  Rep.  345,  188  Mass.  8,  73  N.  E.  1018, 
the  children,  though  only  between  five  and  six  years  of  age,  were 
on  the  street  by  the  permission  of  the  parents  and  so  conducted 
themselves  as  to  be  considered  reckless  even  for  that  age  in  attempt- 
ing to  run  across  the  street  and  to  dodge  a  closely  approaching  car 
in  one  case  and  a  team  in  the  other.  The  case  at  bar  more  nearly 
resembles  Lynch  v.  Smith,  104  Mass.  52,  6  Am.  Rep.  188,  and 
Sullivan  v.  Bailway  Co.,  192  Mass.  37,  78  N.  E.  382,  supra. 

It  is  the  opinion  of  the  court  that  the  jury  were  warranted  in 
their  findings  upon  all  branches  of  the  case,  and  the  entry  must 
therefore  be. 

Motion  overruled. 


United  Bys.  &  Electric  Co.  of  Baltimore  v.  Durham.  , 

(Maryland  —  CJourt  of  Appeals.)  ' 

1.  OoiUBioN  WTTH  Vkhicub  Cbosbino  Track;  Exckssivb  Speed;  Proximate 

Cause.  —  Unless  the  excessive  and  improper  speed  of  a  car  was  the  direct 
and  proximate  cause  of  an  injuiy  no  recovery  can  be  had  upon  such 
ground. 

2.  Sake;  Failube  to  Look  and  Listen;  Oontbibutobt  Nbgugence.  —  Where 

plaintiff  stopped  his  wagon  about  twenty-five  or  thirty  feet  from  a  cross- 
ing to  permit  a  north-bound  car  to  pass,  but  failed  to  look  and  listen  as 
he  approached  the  south-bound  track,  but  drove  close  thereto,  where  his 
view  was  obstructed  by  the  car  which  had  just  passed,  and  in  crossing  the 
second  track  was  struck  and  injured,  he  was  guilty  of  contributory  negli- 
gence and  cannot  recover. 

Detendant  appeals  from  a  judgment  for  plaintiff.    Reported  83  Atl.  154. 

Dstj  to  Look  and  Idatoa.  —  As  to  the  duty  of  the  driver  of  a  wagon  to 
look  and  listen  for  approaching  cars  before  crossing  the  tracks  of  a  street 
railway  company,  see  tiie  note  to  Wilson  v.  St.  Louis  Transit  Co.,  7  St.  Ry. 
Rep.  1. 
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/.  Pembroke  Thorn  and  Joseph  C.  France,  for  appellant 
D.  0.  Mcintosh,  for  appellee. 

Opinion  by  Briscoe,  J. : 

It  is  not  necessary  to  determine  all  of  the  questions  raised  by 
the  record  on  this  appeal,  because,  in  the  view  we  take  of  the  case, 
we  are  of  opinion  that  the  court  below  committed  an  error  in  re- 
jecting the  defendant's  third  prayer,  which  is  as  follows: 

"The  defendant  prays  the  court  to  instruct  the  jury  that,  under  the  plead- 
ings and  evidenoe  in  this  case,  there  is  no  evidence  legally  sufficient  to  entitle 
the  plaintiff  to  recover  and  their  verdict  must  be  for  the  defendant." 

The  suit  was  brought  by  the  appellee  against  the  United  Rail- 
ways &  Electric  Company  of  Baltimore  City,  a  corporation,  and 
the  defendant,  in  the  court  below,  to  recover  damages  for  personal 
injuries  received  by  him  while  driving  his  market  wagon  with  a 
team  of  mules  along  Willow  avenue,  a  public  road  in  Baltimore 
county,  near  the  city  limits.  The  plaintiff  on  the  16th  of  October, 
1909,  the  night  of  the  accident,  was  driving  up  Willow  avenue  to 
the  York  road,  in  a  covered  wagon  drawn  by  two  mules,  and  it 
was  in  attempting  to  cross  the  railroad  tracks  at  the  intersection 
of  Willow  avenue,  the  terminal  of  the  York  road,  and  the  turnpike 
that  the  accident  occurred.  At  this  point  the  York  road  runs 
north  and  south,  and  Willow  avenue  enters  it  from  the  east,  and 
the  plaintiff  at  the  time  of  the  accident  was  coming  west  on  Willow 
avenue. 

The  plaintiff's  account  of  the  accident,  as  stated  in  his  testi- 
mony, is  as  follows : 

"  The  last  stop  I  made  that  evening  was  at  Mr.  Long's  on  the  York  road,  and, 
just  ahout  the  time  I  left  there  I  asked  him  the  time  of  the  day,  and  he  said 
it  was  ten  minutes  past  seven.  It  was  a  dark  night ;  so  I  came  up  Willow  ave- 
nue, around  up  Willow  avenue  to  the  York  road,  to  the  railroad.  When  I 
first  got  to  the  railroad  there  was  a  car  coming,  going  to  Towson,  ringing  the 
bell.  I  stopped,  so  did  the  car  stop,  and  let  off  some  passengers,  and  when  it 
started  I  looked  down  the  track.  It  was  about  the  time  of  the  evening  when 
the  cars  run  a  little  thick.  I  looked  down  the  track,  and  saw  no  cars  coming 
down  the  track.  I  looked  up  the  track,  and  didn't  see  any  cars  coming,  and 
then  I  started  across.  When  I  pulled  up  on  the  first  track  I  looked  up  the 
track  again.  I  saw  no  car,  and  I  didn't  look  any  more  until  I  got  on  this  other 
track.  I  didn't  drive  fast.  I  had  a  right  heavy  wagon  and  in  the  neighborhood 
of  1,000  pounds  in  it.  I  saw  the  car  about  six  or  eight  feet  from  me  before  it 
struck  me.  That  is  the  last  thing  I  remember.  When  the  car  struck  me  I 
didn't  even  feel  the  shock  of  the  car  or  anything  of  the  kind." 
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On  cross-examination  he  testified  that  he  had  traveled  on  the 
same  road  as  on  the  evening  of  the  accident  for  about  twenty  years^ 
and  ever  since  he  was  eighteen  years  old,  and  that  the  car  was  six 
or  eight  feet  from  him  when  he  first  saw  it. 

" Q.  You  kept  lookiiig  to  see  whether  the  car  was  conung?  A.  No;  I  looked 
the  first  time,  until  I  looked  the  second  time.  Then  I  saw  the  car  was  on  me. 
Q.  When  you  looked  the  second  time  the  car  was  on  you?  A.  Yes,  sir.  Q. 
Then  you  looked  before  you  got  on  the  north-bound  track  and  looked,  did  you  T 
A.  Yes,  sir.  Q.  The  next  time  you  looked  the  car  was  (m  youT  A.  I  was  on 
the  north-4>ound  track  when  I  looked  up  the  track.  I  saw  the  car  was  not 
coming  down.  I  didn't  see  it  when  I  looked  the  first  time,  but  when  I  looked 
again  the  car  was  right  on  me^  about  six  or  eight  feet  from  me." 

He  further  testified  that  the  curtains  of  the  wagon  were  down, 
that  he  was  driving  in  a  slow  walk,  and  he  supposed  this  obstructed 
the  view,  as  it  tore  the  curtain  "  right  off  when  I  went  through.'^^ 
There  was  evidence  that  one  could  see  a  long  distance  up  the 
track,  but,  if  a  car  was  coming  up  and  one  going  down  ahead  of  it, 
you  could  not  see  the  car  coming  down.  There  was  also  evidence 
to  the  effect  that  the  headlight  and  all  the  lights  inside  of  the 
south-bound  car  were  burning,  but  there  was  no  light  upon  the 
wagon  driven  by  the  plaintiff.  The  motorman  testified  that  he 
did  not  see  the  wagon  and  team  until  within  thirty  or  forty  feet 
of  it,  and  used  every  effort  to  stop  the  car  and  prevent  the  accident, 
when  he  discovered  the  situation  of  the  plaintiff. 

The  evidence  as  to  the  excessive  speed  of  the  car  at  the  time  of 
the  accident  is  not  very  definite,  but  unless  the  improper  speed  was 
the  direct  and  proximate  cause  of  the  injury,  and  that  the  injury 
would  not  have  occurred  but  for  the  excessive  speed,  there  could' 
be  no  recovery  upon  this  ground.  P.  W.  £  B.  R.  R.  v.  Stebbing, 
62  Md.  617;  Hayes  v.  Railroad  Co.,  Ill  TT.  S.  228,  4  Sup.  Ct. 
369,  28  L.  Ed.  410;  B.  &  0.  R.  B.  Co.  v.  State,  62  Md.  479,  50^ 
Am.  Rep.  233. 

Upon  the  proof  we  think  this  is  a  clear  case  of  contributory 
n^ligence  upon  the  part  of  the  plaintiff,  and  there  is  nothing  in 
the  record  to  take  it  out  of  the  operation  of  the  rules  and  principles 
established  by  this  court  in  Meidltnrfs  Case,  97  Md.  77,  54  Atl. 
612 ;  McNaVs  Case,  94  Md.  728,  51  Atl.  421 ;  Manfuso's  Case, 
102  Md.  257,  62  Atl.  754;  Hatchers  Case,  103  Md.  78,  63  Atl. 
214;  Brehm's  Case,  114  Md.  302,  79  Atl.  592;  HickoVs  Case, 
104  Md.  659,  65  Atl.  434,  and  Winter's  Case,  115  Md.  69,  80  Atl. 
651.     While  the  plaintiff  in  this  case  stopped  his  wagon  about 


Digitized  by 


Googk 


312  Street  Railway  Repobts.  [Vol.  8 

twenty-five  or  thirty  feet  from  the  crossing  in  order  to  permit  the 
north-bound  car  to  pass,  he  neglected  as  he  approached  the  second 
track  to  use  that  care  and  caution  required  of  him;  that  is,  to 
continue  to  look  until  the  south-bound  track,  the  real  point  of  dan- 
ger, was  reached.  If,  as  the  proof  shows,  he  drove  to  the  second 
track  where  his  view  was  obstructed  by  the  south-bound  car  which 
^had  just  passed,  and  proceeded  in  the  manner  testified  to  by  him 
to  drive  across  the  second  track,  on  a  dark  night,  with  no  light  on 
his  wagon  and  with  curtains  down,  he  was  guilty  of  negligence 
directly  contributing  to  the  accident. 

In  Manfuso  v.  Western  Md.  R.  Co.,  102  Md.  257,  62  Atl.  754, 
it  is  said  by  the  settled  law  of  this  State  certain  well-defined  and 
imperative  duties  are  imposed  upon  persons  before  they  make  the 
attempt  to  cross  the  tracks  of  a  railroad  company.  They  are  bound 
/under  all  circumstances  to  look  and  listen  for  approaching  trains, 
and,  if  the  crossing  is  one  of  more  than  ordinary  danger  and  the 
view  of  the  tracks  is  obstructed  at  or  near  the  place  of  crossing,  it 
is  the  duty  of  the  traveler  to  stop,  look  and  listen  before  he  at- 
tempts to  /cross,  and  if  a  person  neglects  these  necessary  pre- 
cautions, and  in  consequence  of  such  neglect  is  injured  by  the 
collision  with  a  passing  train,  he  will  be  held  to  have  contributed 
by  his  own  n^ligence  to  the  occurrence  of  the  accident,  and  will 
not  be  allowed  to  recover  for  any  injury  he  may  have  sustained. 
In  Winter  v.  United  Rys.  Co.,  115  Md.  69,  80  Atl.  651,  we  said : 

"Tlie  driver,  when  he  halted  at  the  north-bound  gutter,  was  in  a  place  of 
safety,  and  if  he  had  then  exercised  such  reasonable  care  as  might  be  expected 
of  an  ordinarily  prudent  driver,  and  waited  for  a  few  seconds  until  the  west- 
bound car  had  gone  far  enough  on  its  way  to  uncover  the  view  of  the  street 
for  a  reasonable  distance  west,  he  would  have  seen  the  east-coming  Madison 
avenue  car,  and  could  easily  have  allowed  it  also  to  pass  before  attempting  the 
crossing  and  thus  have  prevented  the  collision.    •     •    •  » 

In  Hatcher  v.  McDermot,  103  Md.  78,  63  Atl.  214,  we  held 
that  the  plaintiff  was  guilty  of  contributory  negligence  for  crossing 
an  electric  railway  on  a  public  crossing  without  having  again 
stopped,  looked  and  listened  for  a  car,  after  he  left  a  point  about 
130  feet  distant  from  the  crossing,  where  he  did  stop,  look  and 
listen,  but  where  his  view  was  obstructed  to  some  extent. 

In  the  case  at  bar  the  plaintiff  was  familiar  with  the  crossing 
and  the  surroundings  because  he  stated  that  he  had  traveled  the 
route  for  about  twenty  years.  If  he  had  stopped,  looked  and 
listened  before  attempting  to  cross  the  second  track,  after  the 
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north-bound  car  had  passed,  he  could  not  fail  to  have  seen  or  heard 
the  approach  of  the  car  in  time  to  have  avoided  the  accident  He 
had  an  unobstructed  view  of  over  300  feet  up  the  south-bound 
track,  to  have  seen  the  approach  of  the  car,  with  full  headlight,  and 
all  the  inside  lights  burning  brightly,  had  he  stopped  and  looked. 
In  8parr  v.  United  Rys.  Co.,  114  Md.  320,  79  Atl.  685,  it  is  said: 

"  It  is  apparent  that  if  he  had  looked  before  entering  upon  tlie  track  of  the 
railway  he  would  have  seen  the  car  approaching,  and  if  he  did  look  and  did  see 
the  ear  he  was  guilty  of  n^ligence  in  attempting  to  cross  in  front  of  it.  If, 
on  the  other  hand,  he  did  not  see  the  car,  it  must  have  been  because  he  did  not 
look,  and  it  was  negligence  on  his  part  to  venture  to  cross  the  track  without 
observing  the  precaution  of  looking  to  see  if  a  car  was  coming.  Even  if  those 
in  charge  of  the  car  saw  the  appellant  before  he  got  on  the  track  they  had  a 
right  to  assume  that  he  would  stop  in  a  place  of  safety,  and  not  attempt  to 
cross  in  front  of  the  car.** 

And  to  the  same  effect  are  the  cases  of  McNab  v.  Rys.  Co.,  94 
Md.  719,  61  Atl.  421,  and  Heying  v.  United  Rys.  Co.,  3  St.  Ey. 
Eep.  330,  100  Md.  281,  69  Atl.  667. 

Assuming,  then,  in  this  case,  there  was  some  evidence  of  exces- 
sive speed  or  negligence  on  the  part  of  the  appellee,  there  is  no 
evidence  to  show  that  it  has  any  causal  connection  with  the  acci- 
dent itself,  or  showing  that  the  injury  was  the  direct  consequence 
of  such  excessive  speed.  As  was  said  by  this  court  in  Heying  v. 
Railways  Co.,  100  Md.  281,  59  Atl.  667,  if  the  plaintiff  was  guilty 
of  contributory  negligence,  the  question  of  negligence  vel  nan  on 
the  part  of  the  defendant  becomes  immaterial ;  for  if  there  was  no 
negligence  on  its  part  there  can  be  no  recovery,  and  if  there  was, 
the  same  result  would  follow  because  of  the  plaintiff^s  contributory 
negligence.  In  the  present  case  the  evidence  shows  that  the  plain- 
tiff's negligence  was  the  last  and  final  negligent  act,  and  it  becomes 
unnecessary  to  discuss  further  this  branch  of  the  case.  Heying 
V.  Railways  Co.,  3  St  Ry.  Rep.  330,  100  Md.  281,  59  Atl.  667 ; 
P.  W.  &  B.  R.  R.  Co.  V.  hehhing,  62  Md.  517 ;  C.  £  P.  R.  R.  Co. 
V.  State,  73  Md.  77,  20  Atl.  785,  25  Am.  St.  Rep.  571 ;  McNah  v. 
Railways  Co.,  94  Md.  729,  51  Atl.  421 ;  Philips  v.  W.  &  R.  Ry: 
Co.,  104  Md.  455,  66  Atl.  422, 10  Ann.  Cas.  334. 

Being  of  opinion  that  the  plaintiff  in  this  case  was  guilty  of 
contributory  negligence,  and  that  the  case  should  have  been  with- 
drawn from  the  jury  on  that  ground,  the  judgment  will  be  reversed, 
and;  as  there  can  be  no  recovery,  a  new  trial  will  not  be  awarded. 

Judgment  reversed,  without  a  new  trial,  with  costs. 
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Lynch  v.  Pvhlic  Service  Corporation. 
(New  Jersey  —  Court  of  Errors  and  Appeals.) 

1.  Injubt  to  Child  Coasung  in  Pubuc  Stbeet;  Colusion  with  Cab.— 

Where  a  child  coasting  in  a  public  street  was  injured  by  a  collision  with 
a  street  car,  caused  by  the  negligence  of  the  motorman  in  starting  tiie 
car  after  he  had  been  warned  of  the  approach  of  the  sled,  a  recovery  may 
be  had,  although  coasting  in  a  public  street  be  regarded  as  a  public 
nuisance. 

2.  Same;  Neouoencb;  Coittbibutobt  Neouoence;  Question  fob  Jubt. — 

Evidence  examined  and  held,  that  the  questicm  of  the  negligence  of  the 
motorman  and  the  contributory  negligence  of  the  plaintiff  was  for  the  jury. 

Plaintiff  brings  error  from  judgment  for  defendant.    Reported  83  Atl.  382. 

Benjamin  M.  Weinberg,  of  Newark,  for  plaintiff  in  error. 

Lefferts  8.  Hoffma/n,  of  Newark  (Leonard  J.  Tynan  and 
Howard  McSherry,  both  of  Newark,  on  the  brief),  for  defendant 
in  error. 

Opinion  by  Vroom,  J. : 

The  accident  upon  which  this  suit  was  based  occurred  at  about 
5 :30  in  the  afternoon  of  January  7,  1910,  in  the  city  of  Newark, 
at  the  comer  of  Montclair  and  Mt.  Prospect  avenues.  The  plain- 
tiff, a  child  of  thirteen  years,  was  riding  down  Montclair  avenue 
on  a  bobsled  with  a  number  of  other  persons,  and  the  injury  she 
received  was  occasioned  by  the  bobsled  coming  into  collision  with 
a  trolley  car  of  the  defendant  company. 

It  appeared  from  the  evidence  that  Montclair  avenue  was  a 
street  used  by  children  and  others  for  coasting,  and  that  on  the 
afternoon  in  question  many  had  taken  advantage  of  the  sport. 
Montclair  avenue  runs  east  and  west,  and  is  intersected  by  Mt. 
Prospect  avenue,  which  runs  north  and  south,  and  upon  the  latter 
the  defendant  runs  and  operates  trolley  cars ;  that  the  trolley  com- 
pany was  aware  of  the  use  of  Montclair  avenue  for  coasting  ap- 
pears, and  it  caused  all  of  its  cars  at  that  time  which  were  going 

Ininiy  to  Child.  —  As  to  tbe  liability  of  a  street  railway  company  for 
injuries  to  a  cbild  struck  by  a  car,  see  Nellis  on  Street  Railways  (2d  Ed.), 
§§  408-410. 

Gontrlbntory  If eglisenee  of  CliUd.  —  As  to  the  contributory  negligence 
of  a  child  struck  by  a  street  car,  see  Nellis  on  Street  Railways  (2d  Ed.), 
§428. 
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north  to  stop  at  the  first  or  southerly  crossing,  and  all  the  cars 
going  south  to  stop  at  the  first  or  northerly  crossing.  It  appeared 
that  a  number  of  boys  stood  at  the  corner  of  Montclair  and  Mt. 
Prespect  avenues  from  time  to  time  and  signaled  to  the  sleds  and 
also  to  the  cars.  The  plaintiff  had  by  invitation  made  two  trips 
down  on  the  bobsled  in  question,  and  the  accident  occurred  on  the 
third  trip.  The  sled  was  equipped  with  a  bell,  which  was  kept 
ringing  all  the  way  down  the  hill.  The  sled  was  about  twelve 
feet  in  length,  and  could  be  steered. 

On  the  trip  when  the  accident  occurred  a  yoimg  man  stood  at 
the  corner  of  the  avenues  in  question  and  signaled  to  the  sleds  to 
come  down  the  hill.  Soon  after  he  did  this  he  saw  a  car  coming 
along  Mt.  Prospect  avenue  from  the  south,  and  which  was  then 
about  a  block  away.  Fearing  the  car  was  not  going  to  stop,  he  ran 
towards  it  the  length  of  a  lot  about  eighty-five  feet,  and  signaled  it 
to  stop.  The  car,  as  it  got  to  him,  slowed  up ;  he  jumped  from  the 
track,  when  the  motorman  put  on  a  burst  of  speed  and  ran  his  car 
across  Montclair  avenue  and  collided  with  the  bobsled.  It  also 
appeared  that  the  person  steering  the  sled  saw  the  car  slow  up  and 
then  start  again;  whereupon  he  started  to  turn  his  sled  up  Mt. 
Prospect  avenue,  and  would  have  made  the  turn,  but  the  car  put 
on  the  burst  of  speed,  which  caused  the  collision.  The  plaintiff 
received  severe  and  permanent  injuries  as  a  result  of  the  collision. 

At  the  close  of  the  plaintiff^s  case  the  defendant  moved  for  a 
nonsuit,  which  was  granted  by  the  court,  and  judgment  entered 
thereon. 

In  granting  the  motion  for  a  nonsuit,  the  trial  judge  said  that 

**  on  a  motion  to  nonsuit  two  questions  arise  in  this  case :  First,  is  there  evi- 
dence tending  to  show  that  there  was  want  of  due  care  in  the  operation  of  the 
car  which  was  a  cause  of  the  accident.  Secondly,  does  it  appear  that  the 
plaintiff  by  her  own  fault  contributed  to  the  injury?  In  this  question  the 
word  'fault'  is  used,  not  in  a  popular  sense,  but  in  a  legal  sense.  There  is 
evidence  to  go  to  the  jury  on  the  question  whether  the  car  was  operated  with 
due  care.  I  pass  at  once  to  the  other  question,  which  is  this:  Does  it  appear 
from  the  plaintiff's  own  case  that  her  own  fault  was  a  proximate,  direct  and 
immediate  contributing  cause  of  the  injury?  The  declaration  alleges  that  the 
bobsled  was  lawfully  crossing  Mt.  Prospect  avenue.  If  this  be  true  the  plaintiff 
was  not  at  fault.  Is  it  true?  The  decision  of  the  motion  to  nonsuit  turns  on 
the  answer  to  this  question." 

He  further  went  on  to  say  that  an  act  which  seriously  inter- 
feres with  the  legitimate  use  of  a  public  highway  and  endangers 
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the  safety  of  the  travelers  upon  it  is  a  public  nuisance,  and  that 
one  who  voluntarily  and  intelligently  participates  in  such  act  is, 
in  a  legal  sense,  a  wrongdoer;  but  he  added  that  coasting  on  a 
public  highway  was  not  always  and  necessarily  a  public  nuisance; 
that  it  depended  on  circumstances.  He  further  held  that  to  coast 
downhill  on  a  bicycle,  if  under  control,  was  not  a  nuisance,  and  it 
would  not  be  a  nuisance  to  coast  downhill  on  runners,  provided 
it  is  in  the  power  of  the  person  who  guides  the  vehicle  to  check 
and  stop  it  if  occasion  requires ;  but  that  it  was  improper  to  launch 
upon  a  highway  a  traveling  body  of  great  weight,  which  is  in- 
capable of  control  as  to  its  speed,  and  capable  of  imperfect  control 
as  to  its  direction. 

The  contention  on  the  part  of  the  defendant  was  even  broader 
than  the  ruling  of  the  trial  court.  It  was  that  the  plaintiff  inter- 
fered with  its  rights  upon  the  public  streets,  and  that,  against  the 
company,  she  was  a  trespasser,  and  the  duty  of  the  company  was 
such  as  is  due  to  any  trespasser,  to  wit,  merely  to  refrain  from 
wilfully  injuring  her. 

We  think  the  view  taken  of  the  case  by  the  trial  court  was 
erroneous.  The  granting  of  the  nonsuit  at  the  close  of  the  plain- 
tiff's case  could  be  justified  only  upon  the  ground  that  the  act  of 
the  plaintiff  was  a  public  nuisance,  in  fact,  a  nuisance  per  se,  the 
existence  or  nonexistence  of  which  is  admittedly  a  question  of  law 
purely.  If  the  act  was  not  a  public  nuisance,  then  whether  or 
not  the  particular  thing,  act,  omission  or  use  of  property  com- 
plained of  was  in  fact  a  nuisance  was  to  be  determined  by  the  Jury. 
21  Am.  &  Eng.  Ency.  621. 

We  cannot  concede  that  coasting  upon  a  public  street  is  an  illegal 
act  so  as  to  constitute  it  a  public  nuisance.  Public  highways  are 
intended  for  pleasure  uses  as  well  as  business  uses ;  and  it  is  diffi- 
cult to  see  why  a  sled  coasting  downhill  should  be  said  to  be  a 
public  nuisance  any  more  than  sleigh  drawn  by  horses  going  down 
the  same  highway. 

The  matter  of  the  coasting  or  sled  riding  in  a  public  street  has 
been  a  subject  of  decision  in  several  jurisdictions;  and  we  agree 
with  the  contention  of  the  plaintiff  in  error  that  the  most  logical 
opinion  upon  the  subject  is  that  of  Justice  Cooley,  in  the  case  of 
Burford  v.  Grand  Rapids,  53  Mich.  98,  18  K  W.  671,  51  Am. 
Hep.  105,  where  he  held  that 

**  coasting  does  not  necessarily  interfere  with  the  customary  use^  of  the  street, 
and  might  be  indulged  in  with  no  serious  inconvenience  to  any  one  not  only  in 
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many  places  in  the  countiy  towns,  but  even  within  the  limits  of  incorporated 
cities  and  Tillages.  We  are  accustomed  to  make  our  public  ways  four  rods  in 
width,  but  it  is  not  expected  that  the  whole  four  rods  will  be  occupied  for 
travel ;  and  it  is  possible  to  make  use  of  parts  of  the  public  highway  without 
encroaching  at  all  upon  the  portions  kept  in  repair  and  used  for  passage. 
*  *  *  It  could  not  be  seriously  contended  that  for  the  municipal  authorities 
to  permit  coasting  upon  such  a  street  would  be  to  license  a  public  nuisanoe. 
On  the  contrary,  as  the  sport  is  healthful  and  exhilarating,  it  seems  suffi- 
ciently proper,  if  the  street  is  not  put  to  other  public  use,  that  this  diversion 
be  allowed,  if  not  expressly  sanctioned.  The  sport  itself  is  not  entirely  foreign 
to  the  purposes  for  which  public  ways  are  iestablished ;  for  the  use  of  these 
ways  for  pleasure  riding  is  perfectly  legitimate,  and  coasting  is  only  pleasure 
riding  in  a  series  of  short  trips  repeated  over  the  same  road,  not  differing 
essentially  from  the  riding  in  sleighs,  of  which  so  much  is  seen  on  the  streets 
of  northern  cities,  when  suitable  weather  and  proper  conditions  invite  to  their 
enjoyment." 

See  also  Hvichinson  v.  Concord,  41  Vt.  272,  98  Am.  Dec  584; 
Faulkner  v.  City  of  Aurora,  85  Ind.  130,  44  Am.  Rep.  1 ;  Jackson 
V.  Castle,  80  Me.  119, 13  Atl.  49. 

If  it  be  true  that  the  plaintiff  was  engaged  in  a  sport  which,  when 
indulged  in  in  the  public  streets,  amounted  to  a  public  nuisance,  yet 
we  think  that  if  her  injury  resulted  from  the  negligence  of  the 
motorman,  and  not  from  any  negligence  on  her  part,  she  was  en- 
titled to  recover.  D.,  L.  &  W.  R.  B.  Co.  v.  Trautwein,  52  N.  J. 
Law  169, 19  Atl.  178,  7  L.  R  A.  435, 19  Am.  St.  Rep.  442. 

The  question  of  the  negligence  of  the  motorman  and  the  con- 
tributory negligence  of  the  plaintiff  was  clearly  for  the  jury. 
There  was  evidence  which  shows  that  the  motormen  of  the  de- 
fendant's cars  were  aware  that  the  hill  on  Montclair  avenue  was 
being  used  by  children  and  others  for  coasting,  and  that  a  young 
man  was  usually  at  the  intersection  of  Montclair  and  Mt.  Prospect 
avenues  to  warn  trolley  cars  of  the  approach  of  coasters,  and  that 
the  motorman  of  this  particular  car  had  received  warning  of  the 
approach  of  this  bobsled.  Whether  the  plaintiff  can  be  held  negli- 
gent in  doing  what  she  did  with  these  precautions  having  first  been 
taken  is  for  the  jury;  and  whether  the  motorman,  who  apparently 
understood  the  signal  by  first  slowing  down  his  car  and  then  dis- 
regarded it  by  putting  on  a  "  burst  of  speed,"  was  himself  negli- 
gent manifestly  was  a  question  for  the  jury. 

The  judgment  of  nonsuit  must  be  reversed,  and  a  new  trial 
granted. 

Teenchakd,  Voorhees  and  Vredenbuegh,  JJ.,  dissent. 
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Martin  v.  Old  Colony  8t  By.  Co. 

(Massachusetts  —  Supreme  Judicial  Court.) 

Injubt  to  Passbngbb  Auohting  fbom  Gab  bt  Dbess  Catching  on  Sand- 

PLUNGEB  IN  VESTIBnLE;  EVIDEKCE;  CONTBIBUTOBT  NeOUGENCE;  NEGLI- 
GENCE; DuTT  OF  MoTOBMAN.  —  Where  a  conductor  had  directed  plaintiff 
with  other  passengers  to  leave  the  car  by  the  forward  door,  and  she  had 
walked  out  upon  the  platform  and  reached  the  first  step  when  her  dress, 
which  hung  two  inches  from  the  ground,  caught  upon  the  sand-plunger 
and  she  was  thrown  down,  the  plaintiff  cannot  be  held  guilty  of  con- 
tributory ne^igence  as  a  matter  of  law. 

The  plaintiff  having  been  invited  to  pass  through  the  vestibule,  the  duty 
devolved  upon  the  motorman  to  protect  her  from  any  danger  by  the  exer- 
cise of  the  highest  degree  of  care  consistent  with  the  performance  of  his 
other  duties. 

Evidence  that  the  motorman  pressed  the  sand-plunger  down  into  place 
immediately  after  the  accident  was  admissible. 

Defendant  excepts  from  verdict  for  plaintiff.    Reported  98  N.  E.  679. 

Stebbins,  Storer  &  Burbarik,  of  Boston,  for  plaintiff. 

Asa  P.  French  and  Jos.  8.  Allen,  both  of  Boston,  for  defendant 

Opinion  by  De  Couecy,  J. : 

As  the  plaintiff  was  alighting  from  the  front  platform  of  the 
defendant's  car  the  bottom  of  her  dress  caught  upon  the  sand- 
plunger  in  the  vestibule  and  she  fell  to  the  pavement  The  plunger 
is  a  metal  pin  with  a  round  head ;  it  is  inserted  vertically  in  a  hole 
in  the  floor  within  which  it  may  move  up  and  dovm  freely,  and  is 
held  in  position  by  its  own  weight.  When  pushed  down  by  the 
motorman's  foot  it  presses  against  a  lever  upon  which  it  rests,  and 
thereby  opens  a  valve  in  the  sand  box;  and  when  the  foot  is  re- 
moved a  spring  pulls  the  plunger  back  into  place. 

The  jury  were  warranted  in  finding  that  there  was  no  negligence 
in  the  conduct  of  the  plaintiff  contributing  to  the  accident.  The 
conductor  had  directed  the  passengers  to  leave  the  car  by  the  for- 
ward door,  and  she  had  walked  out  upon  the  platform  and  reached 
the  first  step  when  her  dress  caught  and  she  was  thrown  down. 

Contrilnitoiy  KeslisoAo^  of  Paueaso'  IiemTiiic  Car.  —  As  to  the 

contributory  negligence  of  a  passenger  in  leaving  a  street  car,  see  Nell  is  on 
Street  RaUways  (2d  Ed.),  §§  363-306. 
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The  bottom  of  her  ekirt  hung  two  inches  from  the  ground,  and  the 
defendant's  contention  that,  as  matter  of  law,  she  was  careless  be- 
cause she  failed  to  hold  it  up  when  alighting,  is  untenable. 

And  we  cannot  say  that  the  evidence  did  not  warrant  a  finding 
that  the  accident  was  due  to  the  defendant's  negligence.  The  jury 
specially  foimd  that  the  sandplunger  was  in  improper  condition. 
It  is  true  the  evidence  on  this  point  was  meagre ;  but  it  would  war- 
rant a  finding  that  the  plunger  projected  farther  above  the  floor 
than  usual,  and  it  could  be  inferred  that  this  would  not  happen 
unless  the  pin  was  bent  or  worn,  or  otherwise  out  of  order.  The 
court  rightly  refused  to  give  the  eighth  request  The  defendant 
^ght  be  found  liable  for  such  an  accident,  even  though  the 
mechanism  and  appliances  in  the  vestibule  were  in  proper  condi- 
tion and  adapted  to  perform  the  work  for  which  they  were  in- 
stalled. In  alighting  from  the  car  the  plaintiff  had  been  invited 
to  pass  through  the  front  vestibule  and  in  close  proximity  to  the 
electrical  apparatus,  brake  gear  and  other  equipment,  and  the 
duty  devolved  upon  the  defendant's  motorman  to  protect  her  from 
any  danger  incident  to  their  presence  by  the  exercise  of  the  highest 
degree  of  care  consistent  with  the  practical  performance  of  all  his 
other  duties.  If  it  became  necessary  for  her  to  pass  near  a  sand- 
plunger  which  normally  projected  two  inches  above  the  floor  and 
was  likely  to  escape  her  notice,  the  jury  could  find  that  the  motor- 
man  in  the  proper  performance  of  his  duty  to  her  should  have 
taken  some  precaution  for  her  safety,  either  by  temporarily  remov- 
ing the  pin,  or  guarding  it  with  his  foot  or  warning  her  of  its 
presence. 

What  has  been  said  disposes  of  the  requests  for  rulings.  The 
evidence  that  a  different  sand  appliance  was  used  on  some  of  the 
defendant's  cars  is  immaterial  in  view  of  the  jury's  answer  to 
the  first  special  question.  The  testimony  that  the  motorman 
pressed  the  sandplunger  down  into  place  immediately  after  the 
accident  was  rightly  admitted.  The  witness  added  that  when  she 
released  the  plaintiff's  dress  she  did  not  pull  the  pin  up.  This 
evidence  tended  to  show  at  least  that  at  the  time  of  the  plaintiff's 
injury  the  pin  was  out  of  place  and  higher  than  necessary  or  usual. 
Kingman  v.  Lynn  &  Boston  R.  R.,  181  Mass.  887,  64  N.  E.  79. 

Exceptions  overruled. 
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Ooldberg  v.  Boston  Elevated  By.  Co. 
(MassachuBetts  —  Supreme  Judicial  Court.) 

Injubibb;  Bot  Afteb  Passing  Behind  Cab  Hit  bt  Cab  on  Anothbb  Tbaok; 
CoNTBiBUTOBT  Neguoence;  QUESTION  FOB  JuBT.  —  Where  a  Ix^  ten 
years  of  age,  of  average  intelligence,  about  one  hour  after  sunset,  passed 
behind  one  car  on  the  track  nearest  to  the  sidewalk  which  he  had  left> 
looked  around  that  car  but  saw  no  car  coming  on  the  further  track,  went 
upon  that  track  and  was  hit  by  a  car  coming  thereon,  and  there  was  no 
light  upon  the  car  or  gong  sounded,  but  the  street  was  unobstructed,  the 
question  of  the  hoy's  contributory  negligence  was  properly  submitted  to 
wie  jury. 

Defendant  excepts  from  yerdict  for  plaintiff.    Reported  98  N.  E.  676. 
John  J.  Mansfield,  of  Boston,  for  plaintiffs. 
Cyrus  Brewer,  of  Boston,  for  defendant 

Opinion  by  Sheldon,  J. : 

It  is  conceded  that  there  was  evidence  of  negligence  for  which 
the  defendant  was  responsible.  The  right  of  each  plaintiff  to 
recover  depends,  therefore,  upon  the  question  whether  the  jury 
were  warranted  in  fiilding  that  Joseph  Gbldberg  was  in  the  exer- 
cise of  due  care. 

He  was  a  boy  of  a  little  more  than  ten  years  of  age,  and  was  then 
of  average  intelligenca  He  undertook  to  cross  Washington  street 
in  Boston,  where  the  defendant  operated  two  tracks  of  its  electric 
railway,  and  cars  were  frequently  passing  thereon  in  each  direc- 
tion, as  he  knew.  It  was  about  8  o'clock  in  the  evening.  He 
passed  behind  one  car,  on  the  track  nearest  to  the  sidewalk  which 
he  had  left,  looked  around  that  car  but  saw  no  car  coming  on  the 
further  track,  went  upon  that  track  and  was  hit  by  a  car  coming 
thereon.  There  was  no  light  upon  that  car  and  no  gong  was 
sounded  upon  it,  but  the  street  was  unobstructed. 

If  these  were  all  the  facts,  and  if  the  accident  had  happened  in 
daylight  and  there  had  been  nothing  to  interfere  with  his  view  of 
tho  approaching  car,  it  would  be  diflScult  to  say  that  he  could  be 

Contribntoiy  Neslis^noe  of  Person  Stepping  Beliind  Ome  Car  Im 
Front  of  Anotl&er.  —  The  question  whether  a  person  is  guilty  of  contribu- 
tory negligence  in  stepping  from  behind  one  car  in  front  of  another  is  discussed 
in  a  note  in  7  St  Ry.  Rep.  224. 
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found  to  have  acted  with  the  due  regard  for  his  own  safety  which 
is  to  be  expected  even  from  one  of  his  tender  age.  Stackpole  v. 
Boston  Elev.,  193  Mass.  562,  79  N.  E.  740 ;  HoKan  v.  Boston  Elev. 
By.,  5  St.  Ry.  Rep.  406,  194  Mass.  74,  80  N.  E.  1,  11  L.  R.  A. 
(N.  S.)  166;  Casey  v.  Boston  Elev.  By.,  6  St.  Ry.  Rep.  733,  197 
Mass.  440,  83  N.  E.  867.  But  it  was  more  than  an  hour  after 
sunset,  and  the  defendant's  elevated  structure  must  have  tended 
more  or  less  to  darken  that  part  of  the  street  upon  which  the  sur- 
face tracks  were  laid.  How  far  this  was  remedied  by  the  fact 
that  it  was  not  very  dark,  was  for  the  jury  to  say.  He  had  nearly 
crossed  the  further  track  when  he  was  hit.  The  car  that  hit  him 
was  moving  rather  rapidly. 

We  have  taken  on  these  matters  the  view  of  the  evidence  which 
is  most  favorable  to  the  plaintiff,  as  upon  these  exceptions  we  are 
bound  to  do.  And  it  was  for  the  jury  to  determine  the  effect  of 
any  inconsistencies  in  his  testimony.  Picquett  v.  WellingtonrWild 
Coal  Co.,  200  Mass.  470,  473,  86  N.  E.  899 ;  Doon  v.  Felton,  203 
Mass.  267,  270,  89  N.  E.  539.  On  the  whole  case,  as  was  said  in 
Sellon  V.  Boston  Elev.,  208  Mass.  507,  509,  94  N.  E.  684,  685: 

*'  It  does  not  quite  appear  to  be  impossible  to  reach  any  other  rational  con- 
clusion than  that  the  plaintiff  was  careless." 

And  see  Purtell  v.  Jordan,  156  Mass.  573,  577,  31  N.  E.  652 ; 
Magner  v.  Boston  Elev.,  209  Mass.  60,  95  N.  E.  102 ;  Berry  v. 
Newton  £  Boston  St.  By.,  209  Mass.  100,  95  N.  E.  95 ;  Purcell  v, 
Boston  Elev.,  211  Mass.  79,  97  N.  E.  626.  The  exceptions  must 
be  overruled. 

So  ordered. 


Albrecht  v.  Bochester,  Syracuse  and  Eastern  Bailroad  Company. 

(New  York  —  Court  of  Appeals.) 

Action  fob  Death  of  Child,  Non  Sui  Jubis,  Who  Was  Struck  bt  a  Tbollet 
Cab  While  on  the  Tback;  Duty  of  Defendant  to  Avoid  Accident; 
BuBDEN  OF  Showing  Neolioenge  of  Defendant  Is  Upon  the  Plaintiff. 
—  Where  a  child  of  tender  age  is  seen  approaching  a  railroad  track  by  a 
motorman,  it  is  his  duty  to  use  his  best  endeavor  to  save  the  child  and 
not  wantonly  or  carelessly  run  it  down,  but  the  burden  of  showing  negli- 

Injnrles  to  OMldren.  —  The  liability  of  a  street  railway  company  for 
injuries  to  children  is  discussed  in  Nellis  on  Street  Railways  (2d  Ed.)>  §9  408- 
410,  428. 
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genoe  is  upon  the  party  asserting  it,  and  it»  therefore,  becomes  the  duty 
of  plaintiff  in  an  action  to  recoyer  for  the  death  of  the  child,  to  show 
either  by  experts  or  other  witnesses  that  the  car  could  have  been  stopped 
in  time  to  have  saved  the  child. 

Upon  examination  of  the  facts  with  reference  to  the  death  of  a  child 
one  year  and  three  months  old  by  being  nm  over  by  a  car  on  a  trolley 
road,  assuming  that  the  question  of  negligence  of  the  parents  in  permit- 
ting the  child  to  escape  upon  the  track  was  a  question  for  the  jury,  held, 
that  since  the  weight  of  the  car  that  had  to  be  stopped,  its  momentum, 
the  grade  and  the  conditions  of  tfie  rails  were  all  elements  to  be  taken 
into  consideration  in  determining  whether  the  motorman  discharged  his 
duty,  upon  defendant's  testimony  upon  these  questions  and  in  view  of  the 
fact  that  the  plaintiff  gave  no  evidence  upon  the  subject,  no  question  of 
fact  was  raised  upon  this  branch  of  the  case  that  justified  the  court  in 
submitting  it  to  the  jury. 

Detendant  appeals  from  a  judgment  in  favor  of  the  plaintiff.    Beported 

98  N.  £.  332. 

Ernest  I.  Edgcomb,  for  appellant 
Percival  De  Witt  Oviatt,  for  respondent 

Opinion  by  Haight,  J. : 

This  action  was  brought  to  recover  damages  for  the  allied 
negligent  killing  of  the  plaintiff's  inte&tate.  The  decedent  was  a 
son  of  the  plaintiff,  one  year  and  three  months  of  age,  who  had 
escaped  from  the  custody  of  his  parents  and  walked  out  upon  the 
defendant's  right  of  way,  where  he  was  struck  in  the  head  by  the 
step  of  the  defendant's  car  as  it  was  passing,  causing  the  death  of 
the  child. 

The  plaintiff  was  a  farmer  residing  in  the  town  of  Perinton, 
Monroe  county,  about  half  a  mile  west  of  the  village  of  Fairport 
on  the  northern  bank  of  the  Erie  canal.  The  defendant's  right 
of  way  abuts  upon  and  along  the  northern  side  of  the  canal,  on 
which  there  are  two  tracks  known  as  the  west  and  the  east-bound 
tracks.  The  plaintiff's  residence  is  north  of  the  defendant's  right 
of  way,  his  house  facing  upon  the  Basket  road,  so  called,  which 
runs  across  the  defendant's  right  of  way  to  the  towpath  of  the 
canal,  which  is  used  as  a  highway  for  the  residents  in  that  locality. 
On  the  rear  of  plaintiff's  house  there  is  a  private  right  of  way  that 
runs  across  the  railroad  tracks  to  the  towpath.  The  house  is 
surrounded  by  a  fence  with  a  gate  opening  out  from  the  rear  on  to 
the  private  right  of  way. 
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On  tke  morning  of  May  17,  1909,  the  child  was  placed  in  the 
custody  of  his  sister,  thirteen  years  of  age,  who  was  directed  to 
watch  him  while  his  mother  was  engaged  in  her  household  duties. 
A  rag  peddler  entered  the  gate  and  inquired  for  rags.  The  mother, 
from  the  inside  of  the  house,  answered  that  she  had  none,  and 
then  the  sister  of  the  child  left  him  in  the  yard  upon  the  ground 
while  she  ran  over  to  her  brother's  house,  known  as  the  tenant 
house,  for  the  purpose  of  seeing  if  there  were  any  rags  there.  At 
the  time  the  sister  left  the  child  upon  the  ground  the  gate  was 
fastened  with  a  hook  through  a  staple  down  near  the  ground. 
After  the  sister  had  gone  to  the  other  house  the  rag  peddler  de- 
parted ;  whether  he  left  the  gate  open  or  not  is  not  disclosed  by  the 
evidence.  The  child  did  escape  through  the  gate  either  by  reason 
of  its  being  left  open  by  the  peddler  or  by  his  picking  the  hook 
out  of  the  staple  and  getting  through  himself.  He  then  walked 
toward  the  railroad  tracks  and  had  reached  a  point  about  two  feet 
distant  from  the  first  track  when  he  was  struck  by  the  passing  car. 

The  plaintiff,  the  father  of  the  child,  was  at  work  in  a  lot  be- 
tween his  residence  and  the  tenant  house  plowing,  about  400  feet 
distant.  The  tenant  house  was  facing  upon  the  railroad  tracks, 
302  feet  east  of  the  point  of  the  accident.  The  car  was  approach- 
ing from  the  east,  going  west  towards  Rochester,  and  was  running 
at  a  speed  of  about  thirty-five  miles  per  hour,  the  motorman  say- 
ing it  was  from  thirty-five  to  forty  miles,  the  plaintiff  stating  that 
it  was  running  at  a  high  rate  of  speed,  the  mother  of  the  child 
expressing  it  as  flying.  Beyond  the  tenant  house  there  is  a  con- 
siderable curve  in  the  road  which  soon  shuts  off  the  view  of  it  from 
the  point  of  the  accident.  Upon  the  house  side  of  the  right  of 
way  are  a  number  of  telegraph  or  telephone  poles  besides  the  poles 
that  were  used  by  the  company  for  the  support  of  the  trolley  wire, 
and  a  few  feet  east  of  the  place  of  approach  of  the  child  was  a 
large  stump  which  also  obstructed  the  view  to  some  extent.  We 
thus  have  a  situation  where  the  child,  who  was  just  able  to  walk, 
proceeding  behind  the  stump,  trolley  and  telegraph  poles  towards 
the  railroad  track  and  the  car  approaching  from  the  east  at  the 
speed  specified.  As  the  car  came  in  front  of  the  tenant  house  the 
motorman  first  discovered  the  child  approaching  the  track.  In- 
stantly he  sounded  the  danger  whistle  and  put  on  the  emergency 
brakes  and  endeavored,  as  he  claims,  to  his  utmost  to  stop  the  car 
in  time  to  save  the  child,  but  was  unable  to  do  so  until  after  the 
child  was  hit  and  the  car  proceeded  from  180  to  200  feet  beyond  the 
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place  of  the  accident.  The  father  of  the  child  heard  the  danger 
signal,  looked  up  and  saw  the  car  as  it  was  passing  the  tenant 
house  and  also  saw  that  his  child  was  out  within  two  feet  of  the 
tracks.  He  at  once  halloaed  and  started  to  run  toward  the  child. 
The  mother  heard  the  warning  signal  and  looked  out  of  the  house 
and  saw  the  car  pass,  but  did  not  see  the  child.  The  child  was 
dead  when  he  was  subsequently  picked  up  from  the  ground. 

The  evidence,  thus  far,  is  without  substantial  dispute. 

The  plaintiff  having  rested,  the  defendant  asked  for  a  nonsuit 
upon  the  grounds  that  the  law  imposed  upon  the  parents  of  this 
child  the  duty  of  using  reasonable  care  to  protect  it  from  harm  and 
danger,  it  being  non  sui  juris.  That  it  appears  from  the  evidence 
that  the  parents  failed  to  exercise  such  care  and  that  the  infant 
was  thereby  brought  in  danger  and  suffered  death,  and  that  the 
negligence  of  the  parents  in  this  regard  is  attributable  to  the 
child  and,  therefore,  the  plaintiff  cannot  recover.  And  further, 
that  the  plaintiff  has  failed  to  show  that  the  defendant  failed  to 
perform  any  duty  which  it  owed  the  plaintiff's  intestate  and  has 
failed  to  show  that  the  defendant  was  guilty  of  any  neglect  which 
caused  the  accident  in  question.  The  motion  was  denied  and  an 
exception  was  taken  by  the  defendant.  Thereupon  the  defendant 
produced  evidence  tending  to  show  that  the  car  weighed  some 
thirty-eight  tons;  that  it  was  running  at  a  speed  of  thirty-five  to 
forty  miles  per  hour ;  that  it  was  running  upon  schedule  time  and 
at  its  usual  speed  through  the  open  country  at  this  part  of  its 
route;  that  an  experiment  had  been  made  with  this  car  by  the 
officers  of  the  company  at  this  place,  in  which  it  was  tested  as  to 
whether  the  car  could  be  stopped  sooner  when  it  was  proceeding 
upon  that  speed,  and  that  under  the  experiments  made  the  car  on 
each  of  the  experiments  stopped  within  its  length  of  the  place 
where  the  car  stopped  on  the  occasion  of  the  accident ;  that  the  «ar 
at  the  time  of  the  accident  was  proceeding  down  grade  and  that 
on  that  morning  there  was  a  mist  which  made  the  rails  slippery. 

The  plaintiff,  however,  testified  that,  while  the  rails  were  wet 
earlier  in  the  morning  they  had  dried  up  at  the  time  of  the  acci- 
dent. At  the  conclusion  of  the  evidence  the  defendant  moved  for 
direction  of  a  verdict  upon  the  same  grounds  upon  which  it  had 
based  its  motion  for  a  nonsuit,  which  motion  was  denied  and  an- 
other exception  was  taken. 

Assuming  that  the  question  of  the  negligence  of  the  parents  in 
permitting  the  child  to  escape  on  to  the  railroad  tracks  was  a  quae- 
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tion  for  the  determination  of  the  jury,  still  we  entertain  the  view 
that  the  plaintiff  failed  to  show  that  the  defendant's  motorman 
was  negligent.  Not  a  witness  was  called,  nor  attempt  made  on 
the  part  of  the  plaintiff,  to  show  that  the  car  could  have  been 
stopped  in  time  to  save  the  child.  It  is  true  that  after  the  child, 
approaching  the  track,  came  into  the  view  of  the  motorman,  it 
became  his  duty  to  use  his  best  endeavors  to  save  the  child  and  not 
wantonly  or  carelessly  run  it  down,  but  the  burden  of  showing 
negligence  rested  upon  the  party  asserting  it,  and  it,  therefore, 
became  the  duty  of  the  plaintiff  to  show  either  by  experts  or  other 
witnesses  that  the  car  could  have  been  stopped  in  time  to  have 
saved  the  child.  This  is  not  a  case  in  which  the  court  or  jury  can 
take  judicial  notice  of  the  time  within  which  a  car  could  be  stopped. 
Such  time  depended  upon  the  testimony  that  should  have  been 
given  upon  the  trial.  The  only  evidence  we  have  upon  the  sub- 
ject is  the  evidence  furnished  by  the  defendant  and  the  experi- 
ments that  its  witnesses  had  made  subsequently  with  the  car  which 
caused  the  accident.  Assuming  that  the  car  was  running  at  a 
speed  of  thirty-five  miles  per  hour,  and  that  the  child,  approaching 
the  track,  came  into  the  view  of  the  motorman  in  front  of  the 
tenant  house,  he  was  then  within  six  seconds  of  the  child,  and 
whatever  he  could  do  to  save  it,  he  had  to  do  within  that  time. 
The  sounding  of  the  danger  signal  and  the  putting  on  of  the  emer- 
gency brake,  while  it  did  not  occupy  much  time,  it  necessarily 
would  a  second  or  more,  and  yet  during  this  time  he  was  flying 
toward  the  child  at  the  rate  of  upwards  of  fifty  feet  per  second. 
The  weight  of  the  car  that  had  to  be  stopped,  its  momentum,  the 
down  grade  and  the  condition  of  the  rails  were  all  elements  that 
had  to  be  taken  into  consideration  in  determining  whether  the 
motorman  discharged  his  duty.  Adopting  defendant's  testimony, 
it  could  not  have  found  that  the  motorman  failed  in  this  regard ; 
and  in  view  of  the  fact  that  the  plaintiff  has  not  supplied  us  with 
any  evidence  upon  the  subject,  we  are  of  the  opinion  that  no  ques- 
tion of  fact  was  raised  upon  this  branch  of  the  case  that  justified 
the  court  in  submitting  it  to-the  jury.  Chrystal  v.  Troy  &  Boston 
R.  R.  Co.,  105  N.  Y.  164. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

CiTLLEN,  C.  J.,  Gray,  Vawn,  Wsbneb^  Hiscock  and  Colun, 
JJ.,  concur. 

Judgment  reversed,  etc 
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Evansville,  8.  &  N.  By.  Co.  v.  Evanaville  &  E.  Electric  By. 
(Indiana  —  Appellate  Court.) 

1.  CoNTBACT    Between    Railway    Companies;    Monopoijeb.  —  A    contract 

whereby  one  street  railway  company  agrees  to  abandon,  for  a  period  of 
thirty-five  years,  its  purpose  and  its  franchise  rights  to  construct  and 
operate  a  road  between  certain  points,  gives  the  other  company  a  monopoly 
and  is  against  public  policy. 

2.  Same;  Poweb  of  Railway  Companies  to  Oonteact.  —  Railroad  corpcnu- 

tions  are  incapable  of  entering  into  contracts  beyond  the  scope  of  their 
powers,  expressed  or  necessarily  implied,  in  furtherance  of  those  expressly 
granted,  or  of  absolving  themselves  from  their  obligations  to  the  public, 
or  from  performing  their  corporate  duties  without  legislative  consent. 

3.  Mandatobt  Injunction;  When  Granted.  —  A  mandatory  injunction  is  an 

extraordinary  remedy,  and  will  not  be  granted  unless  the  complainant 
makes  out  a  clear  case. 

4.  Opebating  Agbeements;  When  Valid.  —  Traction  companies  may  make 

valid  traffic  or  operating  agreements  for  the  use  by  one  of  another's  tracks, 
etc.,  where  by  so  doing  neither  company  incapacitates  itself  from  perform- 
ing its  duties  to  the  public,  or  does  not  create  a  monopoly  in  favor  of 
one  of  the  contracting  parties. 

5.  Same;  Statute.  —  Section  5652,  Burns'  Statutes,  1908,  providing  for  the 

sale  or  lease  of  street  railway  property  by  one  company  to  another,  does 
not  authorize  a  contract  which  prohibits  one  company  from  operating  its 
road  in  territory  occupied  by  the  other. 

Plaintiff  appeals  from  a  judgment  for  defendants.    Reported  98  N.  E.  649. 

MONOPOLISTIC  CONTRACTS  BETWEEN   STREET   RAILWAYS. 

Any  agreement  between  rival  competing  street  railway  companies  tending 
to  prevent  the  unrestrained  use  of  their  respective  franchises  is  void  as  against 
public  policy.  South  Chicago  City  Ry.  Co.  v.  Calumet  Elec.  St.  Ry.  Co.,  171 
111.  391,  49  N.  E.  576,  holding  that  an  agreement  that,  in  consideration  of  one 
company  allowing  the  other  to  use  the  former's  tracks  so  as  to  connect  with 
the  latter's  track  on  another  street,  thus  forming  a  loop,  neither  would  ever 
cross  the  tracks  of  the  other  at  a  grade  without  written  consent,  is  an  agree- 
ment not  to  invade  each  other's  territory,  and  is  void  as  against  public  policy. 

Two  street  railway  companies,  though  their  lines  are  parallel  for  a  portion 
of  their  routes,  may  make  traffic  contracts  for  the  partial  use  of  their  respec- 
tive routes  beyond  the  line  of  parallelism.  People  v.  O'Brien,  111  N.  Y.  1. 
One  company  may  enter  into  a  contract  with  another  for  the  interchangeable 
use  of  the  tracks  of  the  two  companies.  Jourdan  v.  Long  Island  R.  Co.,  6  St. 
Rep.  89,  aff'd,  116  N.  Y.  380,  22  N.  E.  153.  A  street  railway  company  author- 
ized by  its  charter  to  build  branches  and  extensions  may  employ,  as  a  connect- 
ing link  between  its  main  line  and  the  proposed  extensions  or  branches,  the 
tracks  of  another  company  for  a  short  distance,  under  agreement  with  the 
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Oeorge  A.  Cunmngham  and  Iglehart  &  Taylor,  for  appellant. 

Albert  ^Y.  Funhhouser,  Arthur  F.  Funkhouser,  Woodfin  D. 
Bobinson,  and  William  E.  Stilwell,  for  appellees. 

Opinion  by  Myeks,  J. : 

Appellants,  hereafter  called  the  Newburgh  Company,  com- 
menced this  suit  against  appellees,  the  Evansville  &  Eastern  Elec- 
tric Railway,  hereafter  referred  to  as  the  Rockport  Company,  and 
certain  named  persons  as  its  directors,  also  the  Evansville  Term- 
inal Railway  and  the  Evansville  Railways  Company,  for  a  manda- 
tory injunction  requiring  the  Rockport  Company,  its  oflScers, 
agents  and  employees  to  specifically  perform  the  provisions  of  a 
certain  alleged  contract,  and  to  deliver  its  cars,  both  freight  and 
passenger,  at  Newburgh  to  appellant  for  transportation  over  its 
line,  according  to  the  terms  of  that  contract,  and  that  the  Rockford 
Company,  its  oflScers,  agents  and  employees,  be  enjoined  from 
further  refusing  to  perform  said  contract  and  from  having  any 

latter  company.  Hannttm  v.  Media,  etc.,  Elec.  R.  Co.,  221  Pa.  8t.  454,  70 
Atl.  847.  A  street  railway  company  may  make  a  traffic  agreement  with  a 
railroad  company  by  which  cars  of  the  latter  company  of  the  same  character 
as  those  used  by  the  former  company  may  be  run  over  the  tracks  of  the 
former.  State  t.  Atlantic  City,  etc.,  R.  Co.,  6  St.  Ry.  Rep.  841,  76  N.  J.  L..15, 
69  Atl.  468. 

In  "Sew  York  street  railway  companies  are  authorized  to  enter  into  contracts 
by  which  one  grants  to  another  the  right  to  use  and  operate  its  road  and  to 
provide  connections  with  a  view,  in  practical  effect,  of  uniting  in  one  continuous 
line  of  railroad  the  road  of  different  companies.  In  this  respect  there  is  no 
limitation  except  as  to  parallel  lines.  Brooklyn  El.  R.  Co.  v.  Brooklyn,  etc., 
R.  Co.,  23  N.  Y.  App.  Div.  29,  48  N.  Y.  Supp.  665.  Even  if  the  effect  of  the 
contract  between  two  companies  is  to  cause  the  abandonment  of  a  portion  of 
the  road  of  one  company,  the  agreement  is  not  illegal  or  against  public  policy, 
if  no  detriment  to  the  public  results  therefrom.  Prospect  Park,  etc.,  R.  Co.  v. 
Brooklyn,  etc.,  R.  Co.,  84  Hun  516,  32  N.  Y.  Supp.  857.  An  agreement  entered 
into  between  two  companies  having  connecting  railroads  that  one  of  them  shall 
make  no  discrimination  in  the  rate  of  fare  over  its  road  in  favor  of  any  other 
road  and  against  the  other  party  to  the  contract,  there  being  no  requirement 
that  the  rate  of  fare,  in  the  absence  of  any  discrimination,  should  not  be  as 
low  as  the  former  company  may  choose  to  make  it,  is  not  in  violation  of  public 
policy.  Brooklyn  El.  R.  Co.  v.  Brooklyn,  etc,  R.  Co.,  23  N.  Y.  App.  Div.  29, 
48  N.  Y.  Supp.  666. 

The  validity  of  an  oral  contract  between  railway  companies  providing  for 
the  use  of  each  other's  tracks,  etc.,  is  for  the  court,  not  for  the  jury.  Looney 
V.  Metropolitan  R.  Co.,  24  App.  D.  C.  510. 
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dealings  with  the  Evansville  Terminal  Railway  in  violation 
thereof. 

The  complaint  was  in  two  paragraphs.  Separate  and  several 
demurrers  to  each  of  these  paragraphs^  for  want  of  facts  by  appel- 
lees other  than  the  persons  named  as  directors,  who  joined  in  a 
demurrer,  were  sustained,  and,  appellant  refusing  to  plead  fur- 
ther, judgment  was  rendered  against  it.  The  rulings  of  the  court 
in  sustaining  the  several  demurrers  are  assigned  as  errors.  The 
cause  was  appealed  to  the  Supreme  Court,  and  on  the  order  of 
that  court  it  was  transferred  to  this  court. 

The  questions  controlling  the  decision  of  this  case  rest  upon  a 
proposition  and  its  acceptance,  both  made  a  part  of  each  para- 
graph of  the  complaint,  and  relied  on  by  appellant  as  forming  the 
contract  made  the  basis  of  its  cause  of  action. 

That  part  of  the  proposition  and  acceptance  at  all  material  here 
is  as  follows : 

''(1)  The  arrangement  hereby  proposed  if  entered  into  shaH  continue  for 
the  period  of  thirty-five  years  from  the  date  the  same  becomes  effective  by  the 

A  traffic  agreement  prohibiting  a  street  railway  company  from  building  its 
tracks  within  a  certain  city  is  void.  Wilmington  City  Ry.  Co.  v.  Wilmington, 
•tc.,  Ry.  Co.,  8  Del.  Ch.  468,  46  Atl.  12. 

The  Constitution  of  Georgia  prohibits  the  purcnase  by  one  street  railway 
company  of  stock  of  another  where  the  effect  or  intent  of  the  purchase  is  to 
defeat  or  lessen  competition*  in  thedr  respective  businesses  or  to  encourage 
monopoly.  Trust  Co.  of  (Jeorgia  v.  State,  109  Ga.  736,  36  S.  E.  323,  48  L.  R.  A. 
520. 

But  a  street  railway  company  in  New  Jersey  may  acquire  the  controlling 
interest  in  the  stock  of  another  street  railway  company.  State  v.  Atlantic 
City,  etc.,  R.  Co.,  6  St.  Ry.  Rep.  841,  76  N.  J.  L.  16,  69  Atl.  468. 

Section  6  of  article  IQ  of  the  Constitution  of  Texas,  prohibiting  one  railroad 
from  acquiring  title  to  a  parallel  and  competing  line,  does  not  apply  to  street 
railways.  Scott  v.  Farmers',  etc.,  Nat.  Bank,  97  Tex.  31,  76  S.  W.  7,  104  Am. 
St.  Rep.  835.  Section  4  of  article  17  of  the  Constitution  of  Pennayloaniaf  pro- 
hibiting the  consolidation,  lease,  purchase  or  cqntrol  by  a  "  railroad,  canal  or 
other  corporation  "  of  the  works  and  franchises  of  any  other  railroad  or  canal 
corporation  owning  a  parallel  or  competing  line,  is  not  applicable  to  street 
railway  companies.    Gyger  v.  Philadelphia  City  Pass.  R.  Co.,  136  Pa.  St.  96. 

A  merger  of  street  railway  companies  is  not  forbidden  in  all  cases.  In  re 
Attorney  General,  125  N.  Y.  App.  Div.  804,  110  N.  Y.  Supp.  186.  As  to  the 
consolidation  of  street  railway  companies,  see  Nellis  on  Street  Railways  (2d 
Ed.),  §  101.  See  also,  as  to  the  consolidation  of  street  railway  companies  in 
the  city  of  New  York,  Burrows  v.  Interurban  Metropolitan  Co.,  6  St.  Ry.  Rep. 
866,  166  Fed.  389;  Continental  Securities  Co.  v.  Interborough  Rapid  Transit 
Co.,  165  Fed.  946. 
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execution  of  a  contract  between  us.  (2)  In  consideration  of  the  rights  hereby 
granted  to  you  by  it,  it  is  understood  that  all  of  the  business  of  your  com- 
pany  so  far  as  transportation  between  Evansville  and  Newburgh  is  concerned 
shall  be  done  under  this  contract,  and  all  of  your  cars,  both  freight  and  pas- 
senger, shall  make  use  of  the  track  of  our  company  between  Evansville  and 
Newburgh  under  the  terms  of  this  agreement.  (3)  The  Evansville,  Suburban 
ft  Newburgh  Railway  Company  will  upon  the  completion  of  your  line  from 
the  end  of  its  electrified  tracks  in  Newburgh  at  the  comer  of  State  and  Water 
streets,  to  Rockport,  Indiana,  transport  your  cars,  passenger,  freight  and 
express,  to  and  from  Evansville,  over  its  line,  and  allow  you  the  use  of  its 
terminals,  both  freight  and  passenger,  in  Evansville,  for  said  term  of  thirty- 
five  yearo.  The  terms  on  which  such  service  shall  be  conducted  and  the 
rental  to  be  paid  by  your  company  to  this  company  for  the  use  of  its  terminals 
to  be  the  subject  of  mutual  agreement  between  the  two  companies,  or  in  case 
an  agreement  cannot  be  reached,  then  this  question  is  to  be  submitted  to  arbi- 
tration as  hereafter  provided.  It  is  expressly  understood  that  nothing  in  this 
agreement  contemplates  the  doing  by  your  company  of  any  business  between 
Newburgh  and  Evansville  proper,  and  intermediate  stations,  and  all  the  revenues 
derived  therefrom  shall  belong  to  this  company.  In  case  of  such  disagreement 
each  of  the  parties  shall  select  an  impartial  arbitrator,  and  the  two  arbitrators 
so  chosen  shall  select  a  third  arbitrator  and  the  award  of  the  three  arbitrators 
so  chosen  shall  be  binding  upon  the  parties.  *  *  *  (4)  You  are  to  furnish 
first-class,  modem,  properly  equipped  cars  acceptable  to  our  company.  We 
will  furnish  conductors  and  motormen  for  your  cars  while  in  use  on  our  line 
and  they  shall  collect  all  fares  between  Newburgh  and  Evansville.  All  of 
your  cars  while  on  our  road  shall  be  subject  to  the  control  and  direction 
of  our  company.  *  *  *  (6)  The  right  is  reserved  by  this  company  to 
operate  its  freight  trains  and  haul  all  freight  on  your  tracks  between  State 
street  in  Newburgh,  Indiana,  and  'Archbold  Coal  Mines,'  so  as  not  to  interfere 
with  the  operations  of  your  passenger  cars  over  the  same.  It  is  understood 
that  the  usual  per  diem  charged  for  freight  cars  shall  be  made  by  the  party 
entitled  thereto  in  addition  to  its  pro  rata  share  of  said  freight  and  express 
tariff.  *  *  *  (10)  On  default  by  you  in  the  payment  of  the  amounts  due 
monthly  to  this  company,  or  on  default  by  you  in  the  performance  of  any  of 
the  other  conditions  herein  required  of  you,  this  company  shall  have  the  right 
to  give  you  notice  in  writing  specifying  wherein  you  are  in  default  and 
requiring  you  within  ten  (10)  days  to  correct  the  same.  On  your  failure  so 
to  do  within  said  time  this  company  shall  have  the  right  upon  giving  an  addi- 
tional notice  of  ten  (10)  days  in  writing  to  terminate  this  contract,  or  it  may 
at  its  option  terminate  the  same  by  suitable  legal  proceedings.  (11)  All  of 
your  cars  shall  be  of  the  standard  gauge  of  the  track  of  this  company  and 
shall  be  of  approved  construction  and  weight  to  operate  over  said  track  with- 
out damaging  the  same  in  any  manner,  and  all  of  your  cars  shall  be  operated 
under  such  schedules  as  may  hereafter  be  agreed  upon  by  the  two  companies 
and  not  interfere  with  the  cars  of  this  company.  *  *  *  (14)  The  expense 
incurred  in  the  sale  of  tickets  and  in  providing  and  maintaining  suitable 
passenger  terminals  and  freight  terminals  in  Newburgh  shall  be  borne  by  each 
company  pro  rata  according  to  the  business  done.  (15)  It  is  expressly  under- 
stood that  the  rights  granted  to  you  over  our  road  between  Evansville  and 
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Newburgh  are  not  exclusive,  and  we  reserve  the  right  to  operate  our  own  cars, 
both  freight  and  passenger,  between  said  points  as  heretofore  done  by  us  and 
upon  such  reasonable  schedules  as  shall  accommodate  the  convenience  of  both 
of  us.  *  *  *  (19)  It  is  understood  that  such  details  of  the  arrangement 
hereby  proposed  as  are  not  herein  covered  shall  be  determined  by  the  mutual 
agreement  of  the  parties  as  the  occasion  requires,  and  in  case  of  disagreement 
by  arbitration  in  the  manner  above  provided.    •    •    •  » 

At  the  time  of  the  acceptance,  the  parties  agreed  to  the  follow- 
ing interpretation  of  the  proposition : 

"  It  is  the  imderstanding  that  your  company  shall  take  charge  of  our  cars 
at  Newburgh  and  that  your  own  conductor  and  motorman  shall  bring  them 
into  Evansville.  That  the  amount  which  shall  come  to  us  and  to  you  out  of 
the  fares  for  passengers  to  and  from  points  east  of  Newburgh  shall  be  adjusted 
between  the  two  roads,  and  that  all  freight  or  express  matter  brought  over 
the  road  to  and  from  points  east  of  Newburgh  shall  also  be  adjusted.  That 
these  matters,  together  with  the  amount  that  shall  be  paid  your  road  for  use 
of  its  tracks  and  terminals  and  the  amounts  which  shall  be  allowed  to  our 
road  for  the  use  of  the  cars,  are  all  matters  to  be  settled  by  arbitration.  It  is 
also  our  understanding  that  the  arbitration  which  is  made  shall  not  be  con- 
clusive for  the  whole  time  of  the  contract,  but  that  successive  arbitrations 
may  be  had  at  the  request  of  either  person  at  periods  of  say  five  years.  It  is 
also  our  understanding  that  the  clause  providing  for  the  termination  of  the 
contract  upon  ten  days'  notice,  to  wit,  section  10  of  the  contract,  shall  not 
apply  to  cases  where  there  is  a  bona  fide  difference  as  to  whether  there  is  or 
is  not  a  breach  of  the  contract.  Such  breaches  shall  be  submitted  to  arbitra- 
tion also.  It  is  also  our  understanding  that  nothing  in  the  contract  shall 
prevent  the  taking  on  or  letting  off  of  passengers  by  our  cars  between  New- 
buigh  and  Evansville,  and  any  clauses  in  the  contract  appearing  to  be  contrary 
to  this  are  only  intended  to  refer  to  the  fares  which  are  to  be  taken  and  who 
shall  be  entitled  to  them." 

The  aforesaid  proposition  was  dated  April  25, 1906,  and  at  that 
time  appellant  was  operating  a  line  of  electric  railway  from  Evans- 
ville to  Newburgh.  Prior  to  that  time  the  Rockport  Company 
had  been  incorporated  to  construct  an  electric  line  of  railway  from 
Evansville  to  Rockport,  paralleling  appellant's  line  to  Newburgh, 
but,  being  unable  to  finance  the  proposed  enterprise,  it  sought  and 
obtained  from  appellant  the  proposition  which,  with  the  agreed 
interpretation,  was  accepted  by  the  Rockport  Company  May  8, 
1906.  The  Rockport  Company  thereafter  constructed  its  road 
from  Newburgh  to  Rockport,  connecting  with  appellant's  road  at 
Newburgh,  and  together  forming  a  through  line  between  Evans- 
ville and  Rockport  which  was  opened  for  business  in  June,  1907. 
Under  the  contract  between  the  two  companies,  all  of  the  Rock- 
port Company  cars,  both  passenger  and  freight,  were  turned  over 
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to  appellant  at  Newbnrgh,  and  in  charge  of  its  agents,  servants 
and  employees  they  were  run  over  appellant's  track  to  Evansville, 
and  from  Evansville  back  to  Newburgh,  where  they  were  released 
to  the  Rockport  Company.  It  further  appears  that  the  Rockport 
Company  aided,  encouraged,  and  with  the  co-operation  of  its  co- 
appellees  violated  and  repudiated  its  contract  with  appellant  by 
changing  and  transferring  in  part,  and  threatening  to  change  and 
transfer  all  of  its  business,  and  the  running  of  its  cars  between 
Newburgh  and  Evansville  from  appellant  and  its  line  of  road  and 
tracks  to  a  parallel  line  of  road  since  constructed  between  said  two 
last-named  points  by  the  Evansville  Terminal  Railway,  a  corpora- 
tion caused  to  be  formed  by  the  oflScers  of  the  Rockport  Company. 

In  the  consideration  of  this  case  we  will  treat  appellant's  propo- 
sition and  the  interpretation  placed  thereon  by  the  parties  as  one 
instrument,  and  hereafter,  for  the  purpose  of  brevity,  refer  to  them 
as  the  contract.  This  contract  appellee  (Rockport  Company) 
insists  is  invalid  for  the  following  reasons:  (1)  The  Rockport 
Company  had  no  power  to  make  the  contract ;  (2)  that  the  contract 
is  void  as  being  against  public  policy;  (3)  the  contract  is  not  of 
such  nature  that  it  can  be  specifically  enforced.  On  the  other 
hand,  appellant  contends  that  the  facts  disclosed  show  that  the  con- 
tract is  expressly  authorized  by  statute  (section  5662,  Bums  1908), 
but,  if  not  so  authorized,  the  two  corporations  clearly  had  the  power 
to  make  it  for  the  reason  that  it  was  no  more  nor  less  than  a  track- 
age or  operating  agreement  and  authorized  by  law  as  an  inciclent 
to  the  business  in  which  they  were  engaged. 

The  first  question  presented  challenges  the  validity  of  the  con- 
tract. Both  parties  to  the  contract  were  Indiana  corporations. 
Their  powers  and  authority  are  circumscribed  by  the  street  rail- 
way law  in  force  September  7,  1861  (Laws  1861,  c.  39),  as 
amended  and  supplemented  by  later  legislative  enactments.  Sec- 
tions 4294,  5630  et  seq.  Burns  1908.  Their  business  is  public 
in  its 'nature  and  directly  involves  public  interests.  For  that 
reason  they  are  invested  with  powers  not  given  to  individuals  or 
strictly  private  corporations.  Board,  etc.,  Tippecanoe  Co.  v.  La- 
Fayette,  etc.,  B.  B,  Co.,  50  Ind.  85,  108.  Being  granted  these 
exceptional  powers  by  the  State,  their  rights  and  liabilities  are  to 
be  construed  and  measured  by  the  law  applicable  to  that  class  of 
corporations  known  as  quasi  public.    1  Thompson  Corp.,  §§  32,  33. 

In  this  case  the  extraordinary  jurisdiction  of  the  court  is  sought 
by  one  of  the  parties  to  compel  the  other  to  perform  its  part  of  a 
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certain  contract.  In  view  of  the  nature  of  that  contract,  the 
business  affected,  and  the  relief  sought,  it  is  important  that  we 
look  to  the  probable  consequences  of  its  enforcement,  and  the  in- 
terests, if  any,  to  be  affected  thereby,  before  considering  individual 
advantages.     For  it  must  be  kept  in  mind  that 

"railroad  corporations  are  regarded  as  public  agencies  owing  duties  to  the 
public  generally.  Accordingly  they  can  make  no  contract  which  shall  prohibit 
them  from  serving  the  public  as  the  future  demands  of  business  or  concentra* 
tion  of  population  may  require." 

Louisville,  etc.,  Ry.  Co.  v.  Sumner,  106  Ind.  65,  59,  6  N.  E. 
404,  406,  55  Am.  Rep.  719. 

It  is  apparent  from  the  contract  in  question  that  the  Rockport 
Company  had  agreed  to  abandon,  for  a  period  of  thirty-five  years, 
its  purpose  and  its  franchise  rights  obtained  from  the  State  to  con- 
struct and  operate  a  road  between  Evansville  and  Newburgh. 
This  is  so  for  the  reason  that  it  has  expressly  agreed:  (1)  That 
the  transportation  of  all  of  its  business  between  Evansville  and 
Newburgh  shall  be  done  by  appellant,  and  all  its  cars,  both  freight 
and  passenger,  between  these  two  points,  shall  use  appellant's 
track.  (2)  That  appellant  shall  take  absolute  charge  and  control 
of  the  Rockport  Company's  cars  at  Newburgh  and  retain  posses- 
sion of  them  imtil  they  return  to  Newburgh.  None  of  such  cars 
shall  stop  to  take  on  or  put  off  passengers  in  the  present  corporate 
limits  of  Newburgh  east  of  State  street  (3)  It  shall  do  no  busi- 
ness between  Newburgh  and  Evansville  proper  and  intermediate 
stations.  (4)  All  revenues  derived  from  business  done  between 
Newburgh  and  Evansville  shall  belong  to  appellant  (5)  It 
agrees  to  furnish  cars  acceptable  to  appellant  and  of  approved  con- 
struction and  weight  to  operate  over  appellant's  track  without 
damaging  the  same  in  any  manner. 

The  observance  of  these  stipulations  by  the  Rockport  Company 
eliminated  it  as  a  competing  line  between  Evansville  and  New* 
burgh  as  completely  as  though  it  never  existed.  The  control  and 
management  of  its  cars  was  limited  to  its  track  east  of  Newburgh,. 
and  its  business  with  the  public  confined  to  such  as  originated  or 
was  consigned  to  points  on  its  completed  line.  This  condition, 
under  the  terms  of  the  contract,  was  to  continue  for  a  period  of 
thirty-five  years,  for  it  agreed  that  all  of  its  business  between 
Evansville  and  Newburgh  should  be  done  by  appellant  and  under 
the  latter's  direction  and  control. 
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The  Rockport  Company  held  a  franchise  to  construct  and  operate 
an  electric  line  of  railway  between  Evansville  and  Rockport  by 
way  of  Newburgh.  The  acceptance  of  this  franchise  carried  with 
it  certain  privileges  and  powers  conferred  only  upon  the  theory 
that  the  purpose  to  be  accomplished  was  the  promotion  of  public 
interests  by  a  legal  entity  regarded  as  a  public  agent  Hence  the 
Rockport  Company  as  a  common  carrier  was  charged  with  the 
performance  of  certain  well-defined  public  duties  which  it  could 
not  at  will  cast  aside  and  repudiate  so  as  to  defeat  the  purpose  of 
its  organization  without  offending  the  law  of  its  creation.  State 
ex  rel.  Portland  Nat.  Gas  Co.,  153  Ind.  483,  63  N.  E.  1089,  53 
L.  R  A.  413,  74  Am.  St.  Rep.  314.  It  does  not  follow  from  the 
mere  fact  that  cars  of  the  Rockport  Company  were  run  to  Evans- 
ville that  it  was  operating  a  road  to  that  point,  or  that  it  had  not 
abandoned  any  of  its  duties  as  a  public  service  corporation.  As 
further  tending  to  illuminate  the  force  of  the  contract  in  question, 
it  appears  that  the  Rockport  Company's  cars  were  for  a  time  run 
over  appellant's  track  forming  a  continuous  line  from  Rockport  to 
Evansville,  yet  their  right  to  continue  so  to  do  depended  upon 
whether  they  were  acceptable  to  appellant,  and  of  approved  con- 
struction and  weight.  This  provision  of  the  contract,  in  the  ab- 
sence of  any  stipulation  on  the  part  of  appellant  to  improve  its 
road  and  track  to  meet  the  necessary  demands  of  the  new  company, 
enabled  it  to  control  the  size  and  construction  of  the  Rockport 
Company's  cars,  if  they  would  go  to  Evansville,  for  a  period  of 
thirty-five  years,  regardless  of  the  rights,  convenience  or  future 
reasonable  demands  of  the  public. 

In  the  case  of  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  83,  25 
L.  Ed.  950,  the  court,  in  speaking  of  a  principle  under  which  con- 
tracts such  as  we  have  here  are  invalid,  not  because  they  are  strictly 
within  the  doctrine  vltra  vires,  said : 

"That  principle  is  that,  where  a  corporation  like  a  railroad  company  has 
granted  to  it  by  charter  a  franchise  intended  in  large  measure  to  be  exercised 
for  the  public  good,  the  due  performance  of  those  functions  being  the  consid- 
eration of  the  public  grant,  any  contract  which  disables  the  corporation  from 
performing  those  functions  which  undertakes,  without  the  consent  of  the 
State,  to  transfer  to  others  the  rights  and  powers  conferred  by  the  charter, 
and  to  relieve  the  grantees  of  the  burden  which  it  imposes,  is  a  violation  of 
the  contract  with  the  State,  and  is  void  as  against  public  policy." 

In  the  case  of  Union  Pacific  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co., 
163  U.  S.  564,  581,  16  Sup.  Ct.  1173,  1180  (41  L.  Ed.  265),  as 
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applicable  to  the  question  under  consideration,  the  general  rule  is 
stated  as  follows : 

''Railroad  oorpoTati<His  poesees  the  powers  which  are  expressly  conferred 
by  their  charters,  together  with  such  powers  as  are  fairly  incidental  thereto; 
and  they  cannot,  except  with  the  consent  of  the  State,  disable  themselves  from 
the  discharge  of  the  functions,  duties  and  obligations  which  they  have  as- 
sumed." 

In  the  case  of  Muncie  Nat.  Oas  Co.  v.  City  of  Muncie,  160  Ind. 
97,  103,  66  N.  E.  436,  439  (60  L.  R  A.  822),  the  court,  in  speak- 
ing of  vitra  vires  contracts,  said : 

"  Without  attempting  to  cover  the  whole  ground,  it  may  be  said  that,  if  a 
contract  is  of  such  character  that  had  the  corporation  at  once  proceeded  to 
execute  it,  its  act  would  have  been  contrary  to  public  policy,  or  expressly  or 
impliedly  prohibited  by  statute,  or  would  in  any  degree  disable  the  corporation 
from  the  performance  of  its  statutory  duties,  the  undertaking  cannot  be  en- 
forced by  either  party.  To  this  extent  the  cases,  English,  Federal  and  State, 
are  in  reasonable  harmony." 

In  the  case  of  American  Express  Co.  v.  Southern  Indiana  Ex- 
press Company,  167  Ind.  292,  78  N.  E.  1021,  it  was  said : 

"AH  rules,  practices,  customs  and  usages  designed  to  destroy  competition  in 
business,  or  necessarily  having  that  effect,  are  inimical  to  the  public  well-being 
and  were  condemned  by  the  common  law." 

In  State  ex  rel.  v.  Portland  Nat.  Oas  Co.,  supra,  the  following 
language  was  used : 

"It  is  an  old  and  familiar  maxim  that  'competition  is  the  life  of  trade,' 
and  whatever  act  destroys  competition,  or  even  relaxes  it  upon  the  part  of  those 
who  sustain  relations  to  the  public,  is  regarded  by  the  law  as  injurious  to 
public  interests,  and  is  therefore  deemed  to  be  unlawful  on  the  grounds  of 
public  policy." 

The  last  two  quotations  were  quoted  with  approval  in  the  case  of 
Tousey  v.  City  of  Indianapolis,  (Sup.)  94  N.  E.  225,  in  which 
case  it  was  held  that  the  common-law  rule  is  in  no  way  modified 
in  Indiana. 

In  the  case  of  Chicago,  etc.,  R.  Co.  v.  Southern,  etc.,  Ry.  Co., 
38  Ind.  App.  234,  70  N.  E.  843,  this  court,  in  considering  a  con- 
tract whereby  one  railroad  company  agreed  not  to  so  construct  its 
road  or  switches  as  to  divert  the  benefits  derived  by  another  com- 
pany from  certain  stone  quarries,  said : 
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"  By  this  agreement  the  two  railroad  companies  undertook  to  contract  away 
the  right  of  third  parties,  without  their  knowledge,  and  in  defiance  of  the 
public  duty  deyolved  upon  such  companies  " 

and  it  was  held  that  the  contract  had  the  effect  of  depriving  the 
shipper  of  the  benefits  of  competition  and  tended  to  create  a 
monopoly  in  one  of  the  contracting  parties  against  public  policy 
and  contrary  to  the  law  which  seeks  to  prevent  the  creation  of 
monopolies  and  to  foster  fair  competitiom. 

The  decided  cases  with  marked  unanimity  hold  that  railroad 
corporations  are  incapable  of  entering  into  contracts  beyond  the 
scope  of  their  powers,  expressed  or  necessarily  implied  in  further- 
ance of  those  expressly  granted,  or  of  absolving  themselves  from 
their  obligation  to  the  public,  or  from  performing  their  corporate 
duties  without  legislative  consent.  Board,  etc.,  Tippecanoe  Co.  v. 
La  Fayette,  etc.,  R.  R.  Co.,  supra;  Thomas  v.  Railroad  Co.,  supra; 
Eel  River  R.  R.  Co.  v.  State,  156  Ind.  433,  57  N.  E.  388;  Peoria 
&  Rock  Island  Ry.  Co.  v.  Coal  Valley  Mining  Co.,  68  111.  489 ; 
Richardson  v.  Sibley,  11  Allen  (Mass.)  65,  87  Am.  Dec.  700; 
Black  V.  Delaware  £  Raritan  Canal  Co.,  22  N.  J.  Eq.  130;  Oulf, 
etc.,  Ry.  Co.  v.  Morris,  67  Tex.  692,  4  S.  W.  156 ;  Florida  Cen- 
tral, etc.,  R.  Co.  V.  State  of  Florida,  31  Fla.  482,  13  South.  103, 
20  L.  E.  A.  419,  34  Am.  St.  Rep.  30 ;  St.  Joseph,  etc.,  R.  Co.  v. 
Ryan,  11  Kan.  602,  15  Am.  Eep.  357;  Central  &  Montgomery  R. 
Co.  V.  Morris,  68  Tex.  49,  3  S.  W.  457;  Pennsylvania  R.  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct.  1094,  30  L. 
Ed.  83;  Fanning  v.  Osborne,  102  N.  Y.  441,  7  N.  E.  307;  1 
Elliott  Railroads  (2d  Ed.),  §  359;  3  Thompson  Corp.,  §  2906. 

The  legal  effect  of  the  contract,  and  not  its  form  or  the  alleged 
pretense  for  its  execution,  is  of  controlling  influence  in  determin- 
ing the  remedy  the  parties  may  have  for  its  enforcement,  and 
mandatory  injunctions  will  be  granted  only  to  prevent  serious 
damage.  16  Am.  &  Eng.  Ency.  (2d  Ed.)  343.  A  judicial  ap- 
proval and  the  enforcement  of  the  contract  in  question  would  pro- 
hibit the  Rockport  Company,  for  a  period  of  thirty-five  years,  from 
operating  a  road  between  .Newburgh  and  Evansville,  and  have  the 
effect  of  validating  a  contract  of  doubtful  validity  at  most,  when 
construed  in  the  light  of  the  objects  intended  to  be  accomplished 
by  the  granting  of  the  franchise. 

Here  a  mandatory  injunction  is  prayed  which  should  be  allowed 
in  a  proper  case,  but  as  a  rule  courts  will  not  grant  an  extraordi- 
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nary  remedy  unless  the  complainant  makes  out  a  clear  case.  But 
the  decision  in  this  case  rests  on  other  grounds. 

Traction  companies  may  make  valid  traffic  or  operating  agree- 
ments for  the  use  by  one  of  another's  tracks,  terminals,  equipment, 
etc.,  where  by  so  doing  neither  company  incapacitates  itself  from 
performing  its  duties  to  the  public,  or  does  not  create  a  monopoly 
in  favor  of  one  of  the  contracting  parties,  or  foregoes  its  charter 
rights  to  construct  and  operate  a  competing  road,  except  such  con- 
tract be  authorized  by  the  governing  statute.  1  Elliott  Railroads, 
§  367 ;  Union  Pacific  Ry.  Co.  v.  Chicago,  etc.  By.  Co.,  supra. 

In  this  case  we  are  referred  to  section  5652,  supra,  as  the  stat- 
ute authorizing  the  present  contract.  That  statute  has  to  do  with 
a  sale  or  lease,  and  we  do  not  regard  the  contract  before  'us  as 
either.  Troy,  etc.,  R.  Co.  v.  Boston,  etc.,  B.  Co.,  86  N.  Y.  107. 
The  Newburgh  Company  did  not  intend  to  buy  the  franchise  of 
the  Rockport  Company  between  Newburgh  and  Evansville,  nor 
did  the  latter  company  attempt  to  sell  or  lease  the  unconstructed 
portion  of  its  road  or  other  property.  As  we  see  the  transaction, 
it  amounted  to  a  prohibition  against  one  company  operating  its 
road  in  territory  occupied  by  the  other,  and  therefore  is  invalid 
on  the  ground  that  it  tends  to  stifle  competition  and  to  create  a 
monopoly.    Chicago,  etc.,  B.  Co.  v.  Southern,  etc..  By.  Co.,  supra. 

For  the  reasons  stated,  we  are  not  convinced  that  this  is  a  case 
where  the  court  can  safely  grant  a  mandatory  injunction.  Judg- 
ment affirmed. 

HoTTEL,  C.  J.,  and  Lairy,  Felt,  Adams  and  Ibach,  JJ.,  con- 
cur. 


ZucJcer  v.  Whitridge. 

(New  York  —  Court  of  Appeals.) 

Action  fob  Death  of  Pedestrian  Struck  by  Trolley  Car;  Contributory 
Negligence  of  Plaintiff's  Intestate;  Evidence;  Erroneous  Admission 
of  General  Custom  or  Manner  of  Crossing  Street  by  Plaintiff's 
Intestate  to  Prove  Exercise  of  Care  by  Him  When  Injured.  —  Plain- 
tifTs  intestate  was  struck  by  a  trolley  car  while  crossing  an  avenue,  run- 
ning north  and  south,  at  its  intersection  with  a  street  running  east  and 

Contributory  VegHgeuee  of  Pedestrian.  —  As  to  the  contributory 
negligence  of  a  person  struck  by  a  street  car,  see  Nellis  on  Street  Railways 
(2d  Ed.),  §§  419-424. 
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west.  It  was  a  dark  and  misty  night,  but  there  were  electric  lights  at  two 
of  the  comers  and  a  gas  light  at  another.  On  the  avenue  were  two  trolley 
tracks;  the  one  on  the  east  for  north-bound  cars,  the  one  on  the  west  for 
south-bound  cars.  As  deceased  came  from  the  west,  and  until  he  reached 
the  westerly  curb  of  the  avenue,  his  view  to  the  south  was  somewhat 
obscured  by  the  supporting  columns  and  stairways  of  an  elevated  railroad 
and  stations  thereof,  but  during  the  last  fourteen  feet  of  the  distance, 
from  the  westerly  curb  of  the  avenue  to  the  north-bound  trolley  track,  he 
had  a  clear  view  to  the  south  and  could  have  seen  a  well-lighted  car 
approaching  from  that  direction.  The  deceased  was  in  the  full  possession 
of  all  his  faculties,  had  frequently  passed  over  this  crossing  and  knew  the 
locality  well.  In  crossing  the  avenue  he  walked  steadily  along  without 
turning  his  head  or  looking  in  any  direction  except  straight  ahead  until 
just  as  he  was  stepping  on  the  north-bound  track,  when  he  jumped  back,  as 
if  he  noticed  the  approaching  car,  but  too  late  to  escape  being  struck  by 
it.  Although  the  car  was  rimning  fast  and  no  gong  was  sounded  or  other 
warning  given,  the  car  was  well  lighted,  and  if  the  deceased  had  looked 
he  could  have  seen  it  approaching,  but  he  stepped  directly  in  front  of  the 
car  when  in  plain  sight  and  he  could  have  almost  touched  it.  Held,  that 
the  burden  of  furnishing  some  evidence  to  show  that  the  deceased  had 
exercised  some  care  rested  upon  the  plaintiff,  that  the  evidence  submitted 
not  only  fails  to  establish  such  fact,  but,  on  the  contrary,  shows  that  the 
deceased  was  guilty  of  contributory  negligence  as  a  matter  of  law. 

A  witness  who  had  known  the  decedent  for  eight  years,  and  during  that 
period  had  walked  with  him  through  the  streets  of  the  city  of  New  York 
and  had  crossed  railroad  tracks  with  him,  was  asked  by  the  plaintiff: 
"  State  what  you  observed  as  to  his  manner  of  crossing  railroad  tracks 
in  your  company."  Objection  was  made  to  the  question  as  incompetent 
and  immaterial,  but  it  was  overruled  and  an  exception  noted.  The  witness 
then  answered :  **  When  we  were  about  to  cross  railroad  tracks  he  usually 
locked  to  the  right  and  to  the  left  of  him  and  put  a  restraining  hand  on 
my  arm  before  crossing,  to  make  sure  that  there  were  no  vehicles  of  any 
kind  coming."  The  defendant's  counsel  moved  to  strike  out  the  answer  as 
incompetent  and  not  relevant  to  the  issues  in  the  case,  but  the  motion 
was  denied  and  an  exception  taken.  On  review  of  the  authorities  in  this 
and  other  States,  held,  that  the  weight  of  authority  is  against  admitting 
evidence  of  general  conduct  imder  proven  circumstances  to  show  conduct 
of  the  same  kind  under  similar  circumstances  on  a  particular  occasion, 
when  there  were  eye-witnesses  of  the  occurrence,  including  the  person 
injured  if  he  survived  the  accident,  and  that  the  evidence  in  question, 
even  if  relevant,  should  be  held  incompetent  under  the  circumstances, 
because  its  probative  force  does  not  outweigh  the  inconvenience  of  a  multi- 
tude of  collateral  issues  not  suggested  by  the  pleadings,  the  trial  of  which 
would  take  much  time,  tend  to  create  confusion  and  do  little  good. 

Defendant  appeals  from  judgment  in  favor  of  plaintiff.    Reported  98  N.  E.  209. 

Frederick  J.  Moses  and  James  L.  Quackenhush,  for  appellant. 

Julius  Henry  Cohen  and  Theodore  B.  Richter,  for  respondent. 
Vol.  8—22 
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Opinion  by  Vann,  J. : 

Third  avenue  in  the  city  of  New  York,  running  nearly  north 
and  south,  crosses  Eighteenth  street  almost  at  right  angles.  The 
defendant  has  two  railroad  tracks  laid  on  the  surface  of  the  ave- 
nue at  the  point  where  it  crosses  the  street,  the  easterly  track  being 
used  for  cars  going  north  and  the  westerly  for  those  going  south. 
On  the  18th  of  December,  1908,  at  about  half  past  eight  in  the 
evening,  the  plaintiff's  intestate,  while  walking  easterly  on  the 
northerly  crosswalk  of  Eighteenth  street,  as  he  was  about  to  step 
over  the  westerly  rail  of  the  north-bound  track,  was  struck  by  a 
north-bound  trolley  car  and  fatally  injured.  In  this  action,  brought 
by  his  administratrix  under  the  statute,  the  jury  found  a  general 
verdict  in  hei*  favor  and  the  Appellate  Division  aflSrmed  the  judg- 
ment entered  thereon,  two  of  the  justices  dissenting.  As  the  negli- 
gence of  the  defendant  is  not  now  denied,  the  primary  question  is 
whether  the  decedent  was  negligent  as  matter  of  law.  This  ques- 
tion depends  on  the  testimony  given  in  behalf  of  the  plaintiff,  for 
no  witness  was  called  by  the  defendant. 

There  is  an  elevated  railroad  structure  over  the  avenue  at  the 
point  in  question  with  the  usual  stations,  platforms  and  stairways, 
and  when  the  accident  happened  a  train  was  passing  overhead. 
A  south-bound  car  had  just  crossed  Eighteenth  street,  which  is  a 
little  more  than  thirty  feet  wide  between  curbs,  and  it  was  some 
distance  south  of  the  street  when  the  decedent  was  struck.  The 
night  was  dark  and  misty,  but  there  was  an  electric  light  on  the 
northeast  and  another  on  the  southwest  corner  and  a  gas  light  on 
the  northwest  comer.  Twelve  iron  columns  each  sixteen  inches 
square  supporting  the  elevated  structure  stood  as  follows :  Three 
in  the  westerly  sidewalk  of  the  avenue,  one  on  either  side  of 
Eighteenth  street,  four  feet  and  three  inches  west  of  the  west  curb 
of  the  avenue  and  the  third  on  the  west  curb  of  the  avenue,  the 
first  and  second  being  a  little  more  than  thirty  feet  apart  and  the 
second  and  third  between  fifty  and  sixty  feet;  three  a  few  feet 
west  of  the  south-bound  track  and  three  more  a  few  feet  east  of 
the  north-bound  track  and  about  the  same  distance  apart  north  and 
south  as  the  three  first  above  described ;  three  more  in  the  easterly 
sidewalk  situated  about  the  same  as  the  three  in  the  westerly  side- 
walk. There  were  also  the  four  stairways  and  the  poles  support- 
ing the  three  lights. 

The  decedent  was  in  the  prime  of  life  and  in  the  possession  of 
his  faculties.     As  he  walked  easterly  on  the  north  crosswalk  of 
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Eighteenth  street  the  croesing  was  directly  before  him,  but  his  view 
toward  the  south  was  somewhat  obscured  at  some  points  bj  the 
stairways,  columns,  etc.,  until  he  reached  the  westerly  curb  of  the 
avenue.  He  then  had  about  eighteen  feet  to  go  before  reaching 
the  last  column  which  obstructed  his  view,  and  while  going  this 
distance  his  vision  was  much  less  obstructed  than  before.  From 
that  column  to  the  west  rail  of  the  south-bound  track  was  four 
feet  three  inches ;  the  rails  of  that  track  were  four  feet  eight  and 
one-half  inches  apart,  and  the  distance  between  the  nearest  rails 
of  the  two  tracks  was  five  feet  four  inches,  and  while  going  this 
distance  of  a  little  over  fourteen  feet  his  view  of  the  defendant's 
tracks  was  not  obstructed  at  all,  either  to  the  north  or  south.  He 
was  walking  at  the  rate  of  about  three  miles  an  hour,  while  the 
north-bound  car  was  going  at  the  rate  of  from  fifteen  to  eighteen 
miles  an  hour,  yet  no  gong  was  heard,  or  warning  of  any  kind 
observed.  It  did  not  stop  at  the  south  crosswalk.  As  he  lifted  his 
foot  to  step  over  the  west  rail  of  the  north-bound  track  he  was 
struck  on  his  right  side  by  the  left-hand  front  comer  of  a  north- 
bound car,  whirled  around  and  thrown  down,  but  not  run  over. 
The  car  stopped  within  from  five  to  eight  feet  of  his  body.  Ac- 
cording to  the  only  witness,  who  assumed  to  estimate  the  distance 
in  feet,  the  car  was  from  four  to  eight  feet  from  him  as  he  was 
about  to  step  on  the  track.  During  the  last  fourteen  feet  of  his 
journey  he  had  a  clear  view  to  the  south,  and  if  he  had  looked  in 
that  direction  he  could  have  seen  the  north-bound  car,  which  was 
fully  lighted,  and  approaching  rapidly.  While  walking  that  dis- 
tance he  was  in  a  situation  which  required  active  vigilance.  He 
lived  nearby,  frequently  passed  over  this  crosswalk,  and  knew  the 
locality  well.  He  had  nearly  twenty  feet  to  go  in  order  to  safely 
clear  both  tracks,  and  over  fourteen  feet  to  go  before  reaching  the 
west  rail  of  the  north-bound  track.  He  did  not  halt,  or  vary  his 
rate  of  speed,  or  turn  his  head,  or  look  in  any  direction  except 
straight  ahead,  so  far  as  was  observed  by  any  of  the  four  persons 
who  saw  the  accident  Two  witnesses  were  about  fifteen  feet 
behind  him  walking  in  the- same  direction,  one  of  whom  testified 
that  he  held  his  head  "  perfectly  horizontal,^'  in  a  "  natural  posi- 
tion,'' while  the  other  said  that  he  was  walking  "  the  same  as  any- 
body else  ♦  ♦  ♦  about  the  same  "  as  the  witness  himself,  and 
he  added : 

"  I  walk  with  my  head  up  and  look  at  eveiythiog  when  I  am  going  to  croes 
the  can.** 
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WhUe.this  warranted  the  inference  that  the  decedent  walked 
"  about "  as  the  witness  did,  it  did  not  permit  the  inference  that 
he  looked  at  everything,  as  the  witness  said  he  did.  Another  wit- 
ness testified  that  the  head  of  the  decedent  was  "level,  I  mean 
straight,  just  as  a  man  would  carry  himself  ordinarily."  There 
was  no  different  description  of  his  carriage  or  conduct 

The  trial  court  and  a  majority  of  the  Appellate  Division,  appar- 
ently with  some  hesitation,  announced  as  their  opinion  that  the 
jury  could  have  found  from  the  evidence  that  if  the  decedent  had 
looked  he  could  not  have  seen  the  approaching  car  in  time  to  save 
himself.  I  see  no  evidence  in  the  record  to  justify  this  conclusion. 
While  the  view  of  the  decedent  was  somewhat  obstructed  at  first, 
for  over  four  feet  before  he  attempted  to  cross  the  first  track,  and 
for  over  fourteen  feet  before  he  attempted  to  cross  the  second  track, 
his  view  both  to  the  north  and  south  was  wholly  without  obstruc- 
tion of  any  kind.  If  he  looked  at  first,  and  found  his  view  was 
not  clear,  he  was  bound  to  keep  on  looking,  and  not  try  to  cross  the 
tracks  until  he  could  see  his  way  was  free  from  danger.  The  trial 
court  charged  that : 

"If  the  jury  find  that  a  south-bound  car  temporarily  interfered  with 
Zucker's  view  of  the  north-bound  track,  that  fact  made  it  incumbent  upon  him 
to  be  vigilant  and  to  look  again  after  the  car  had  ceased  to  interfere  with  his 
view." 

He  did  not  look,  or  try  to  look  at  any  time  or  place,  so  far  as 
appears.  He  passed  over  the  space  where  the  view  was  clear 
apparently  so  absorbed  in  thought  that  he  looked  in  no  direction 
except  straight  ahead.  No  witness  saw  him  look,  or  try  to  look, 
or  turn  his  head,  or  make  any  movement  as  if  he  was  looking, 
until,  as  one  witness  stated,  as  he  was  in  the  act  of  stepping  on  the 
last  track  when  it  appeared  as  if  he  noticed  the  car  and  tried  to 
jump  back,  but  the  car  caught  him  before  he  could  escape. 

The  trial  court  also  charged  that  the  decedent 

"did  not  have  the  right  to  rely  on  the  motorman's  stopping  on  the  south, 
crosswalk." 

Moreover,  if  the  decedent  saw  the  car  when  it  was  at  the  south 
crosswalk,  or  near  it,  the  theory  upon  which  the  case  was  sub- 
mitted to  the  jury  utterly  failed  and  he  was  conclusively  shown  to 
be  guilty  of  affirmative  negligence. 

The  burden  of  furnishing  some  evidence  tending  to  show  that 
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the  decedent  used  some  care  rested  upon  the  plaintiff,  but  she  did 
not  meet  it  Although  two  witnesses  had  him  under  observation 
all  the  time  and  two  more  the  most  of  the  time  while  he  was 
traveling  the  last  thirty  feet  toward  a  place  of  known  danger,  not 
one  saw  him  look  in  any  direction  except  straight  ahead.  During 
the  last  fourteen  feet  he  crossed  the  westerly  tracks  and  was  about 
to  cross  the  easterly,  yet  it  did  not  appear,  either  from  direct  evi- 
dence or  from  circumstances,  that  he  looked  either  to  the  right  or 
the  left  as  he  walked  this  distance,  and  it  conclusively  appears  that 
if  he  had  looked  he  could  have  seen  the  approaching  car,  for  it  was 
no  longer  obstructed  either  by  columns  or  the  south-bound  car. 
If  there  had  been  no  eye-witness  of  the  accident  less  evidence  of 
care  would  have  been  required  from  necessity,  but  in  such  a  case 
the  jury  could  not  find  that  care  was  exercised  without  some  evi- 
dence, even  if  weak,  to  act  upon.  Here  there  was  none.  The 
surrounding  circumstances  did  not  show  that  the  accident  might 
have  happened  without  negligence.  While  not  obliged  to  look 
in  any  particular  direction  at  any  particular  point,  it  was  the 
duty  of  the  decedent  to  look  in  both  directions  before  he  tried  to 
cross  the  tracks,  for  he  was  familiar  with  the  situation  and  knew 
the  danger.  The  night  was  misty  and  dark,  but  the  locality  was 
well  lighted;  the  north-bound  car  was  fully  lighted  and  all  the 
witnesses  had  no  difficulty  in  seeing  the  car,  while  some  of  them 
saw  it  when  it  was  more  than  half  a  block  away.  The  slight  defect 
in  his  eyesight  did  not  excuse  him  from  looking,  and  it  had  but  a 
slender  bearing  on  what  he  could  have  seen  if  he  had  looked.  As 
matter  of  law  he  was  not  obliged  to  stop  and  look,  but  it  was  his 
duty  at  least  to  look  as  he  walked  on  and  not  blindly  plunge  into 
danger.  He  did  not  go  on  to  the  second  track  and  get  caught 
there  before  he  could  get  off,  for  he  was  struck  as  he  was  going  on 
and  was  thrown  down  but  not  run  over.  He  stepped  directly  in 
front  of  the  car  when  in  plain  sight  and  he  could  have  almost 
touched  it  Iteed  v.  Metr.  St.  By.  Co.,  3  St.  Ry.  Eep.  666,  180 
N.  T.  315. 

A  majority  of  the  judges  are  of  the  opinion  that  the  decedent, 
upon  the  most  favorable  view  of  the  evidence  that  can  be  taken  in 
the  interest  of  the  plaintiff,  was  guilty  of  contributory  negligence 
as  matter  of  law.     As  we  said  in  a  late  case : 

**  He  knew  that  he  was  in  a  place  of  danger  and  it  was  his  duty  to  exercise 
0ome  care  for  his  own  safety,  yet  he  took  no  car©  whatever.  •  •  •  Every 
person  is  bound  to  use'  reasonable  care  to  avoid  known  dangers,  and  if  he  fails 
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in  this  duty  to  himself  the  loss  ensuing  does  not  fall  on  another  whose  negli- 
genoe  helped  to  bring  about  the  result,  for  the  law  does  not  apportion  negli- 
gence nor  assign  to  each  party  responsibility  for  his  own  contribution.  The 
one  guilty  of  contributory  negligence  must  bear  the  loss  alone.'' 

Volosko  V.  Intemrban  St.  By.  Co.,  6  St  Ey.  Rep.  249,  190  N.  Y. 
206,  209. 

One  other  question  requires  attention  on  account  of  its  im- 
portance and  novelty.  A  witness  who  had  known  the  decedent 
for  eight  years,  and  during  that  period  had  walked  with  him 
through  the  streets  of  the  city  of  New  York  and  had  crossed  rail- 
road tracks  with  him,  was  asked  by  the  plaintiff : 

"  State  what  you  obeenred  as  to  his  manner  of  crossing  railroad  tracks  while 
in  your  company." 

Objection  was  made  to  the  question  as  incompetent  and  imma- 
terial, but  it  was  overruled  and  an  exception  noted.  The  witness 
then  answered: 

'*  When  we  weve  about  to  cross  railroad  tracks  he  usually  looked  to  the  right 
and  to  the  left  of  him  and  put  a  restraining  hand  on  my  arm  before  crossing, 
to  make  sure  that  there  were  no  vehicles  of  any  kind  coming." 

The  defendant's  counsel  moved  to  strike  out  the  answer  as 
incompetent  and  not  relevant  to  the  issues  in  the  case,  but  .the 
motion  was  denied  and  an  exception  taken. 

The  learned  justices  of  the  Appellate  Division  divided  in  judg- 
ment on  this  question  by  the  same  vote  of  three  to  two  as  upon  the 
other,  but  one  of  the  majority  in  casting  the  decisive  vote  said : 

"  As  to  the  evidence  that  the  deceased  customarily  exercised  care  in  crossing 
railroad  tracks,  I  much  doubt  its  admissibility,  but,  even  assuming  that  it 
was  incompetent,  I  am  not  persuaded  that  it  tended  in  any  appreciable  d^ree 
to  induce  the  verdict.  At  most  it  only  tended  to  lend  a  tone  of  probability  to 
the  direct  evidence  that  on  the  occasion  of  the  accident  Zucker  apparently 
observed  ordinary  care  in  crossing  the  street." 

The  converse  of  the  proposition  involved  was  held  by  this  court 
in  Eppendorf  v.  Brooklyn  City  &  Newtown  B.  B.  Co.,  69  N.  Y. 
195.  In  that  case  one  of  the  issues  was  whether  the  plaintiff  was 
negligent  in  trying  to  board  a  slowly  moving  street  car  after  it  had 
nearly  stopped  in  response  to  his  signal.  The  court  said,  all  the 
judges  concurring  except  one  who  was  absent : 

"  The  offer  of  defendant's  counsel  to  show  that  plaintiff  was  in  the  habit  of 
Jumping  on  defendant's  cars  when  in  motion  was  properly  excluded.    It  is 
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impossible  to  peroeiye  what  bearing  the  eyidenoe  offered  oould  have.  •  •  • 
It  was  not  offeired  to  show  that  the  plaintiff  was  generally  careless  or  reck- 
less, and  if  it  had  been,  it  would  have  been  incompetent.  The  simple  fact  that 
he  was  in  the  habit  of  jumping  upon  the  moving  cars  could  have  no  bearing 
in  this  case.  The  sole  question  to  be  determined  here,  so  far  as  relates  to 
plaintiff's  alleged  contributory  negligence,  was  the  character  of  the  plaintiff's 
acts  under  the  circumstances  existing  at  the  time;  and  what  he  may  have 
done  at  some  other  time  under  other  circumstances  could  have  no  bearing  upon 
that  question."     (p.  197.) 

In  an  earlier  ease  it  had  been  held,  one  judge  dissenting,  that 
evidence  of  the  intoxication  of  the  flagman  on  previous  occasions 
was  immaterial,  because 

''his  neglect  on  a  former  occasion,  or  his  former  intemperate  habits,  would 
not  be  sufficient  to  create  negligence,  or  be  any  evidence  of  it,  when  this  acci- 
dent happened.  The  evidence  objected  to  tended,  like  the  suggestion  that  the 
railroad  company  did  not  own  the  highway,  to  create  a  prejudice  in  the  mind 
of  the  jury,  and  invite  punitive  damages,  not  directly  arising  from  the  occur- 
rence,"   Warner  v.  N.  Y.  C.  R.  R.  Co.,  44  N.  Y.  465,  472. 

To  the  same  effect  is  Cleghom  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
66  N.  Y.  44,  46,  where  Chief  Judge  Church  said : 

"  Pre>vious  intoxication  would  not  tend  to  establish  an  omission  to  give  the 
signal  on  the  occasion  of  the  accident." 

See  also  Oorman  v.  N.  Y.,  Chicago  &  8i.  L.  R.  R.  Co.,  194  N.  Y. 
488,  493. 

In  Wooster  v.  Broadway  &  Seventh  Avenue  R.  R.  Co.,  72  Hun 
197,  one  of  the  issues  was  whether  the  driver  of  a  coupe  was  negli- 
gent, and  evidence  given  in  behalf  of  the  plaintiff  tending  to  show 
that  he  was  generally  careful  was  held  incompetent.  Judge 
FoUett,  after  citing  authorities,  said : 

"  It  has  been  many  times  held  that  it  is  not  competent  for  a  plaintiff  to  give 
evidence  that  the  person  by  whom  the  alleged  negligent  act  was  committed  had 
previously  committed  similar  acts,  or  that  he  was  generally  negligent  or  un- 
skillful. The  same  rule  is  applicable  to  a  plaintiff  seeking  to  show  that  the 
acts  of  her  servant  did  not  contribute  to  the  accident."     (p.  198.) 

In  Parsons  v.  Syracuse,  Binghamton  <&  N.  Y.  R.  R.  Co.,  133 
App.  Div.  461,  it  was  held  that  an  administrator  seeking  to  show 
that  a  decedent,  who  was  killed  while  crossing  a  railroad  track, 
used  care  at  the  time  of  the  accident,  may  not  give  evidence  of 
specific  instances  of  care  on  the  part  of  the  decedent  prior  to  the 
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accident  althougli  no  eyewitness  was  present  when  it  occurred. 
Mr.  Justice  Chester  said : 

''A  man  who  is  careful  on  one  occasion  may  be  careless  on  another.  The 
circumstances  at  one  time  may  be  such  as  to  induce  prudence,  while  they 
might  not  at  another  time.  But  the  worst  feature  of  this  class  of  evidence 
is  that  it  presents  issues  for  trial  not  tendered  by  the  pleadings,  and  which  the 
opposing  party  is  not  prepared  to  meet.  If  this  evidence  was  competent  for 
the  plaintiff  it  would  be  just  as  competent  for  the  defendant  to  prove  that  on 
prior  occasions  the  plaintiffs  intestate  had  been  careless;  that  also  on  other 
nights  when  this  engineer  ran  his  engine  over  this  crossing  he  had  run  it 
slowly;  that  he  had  his  headlight  burning;  that  he  rang  his  bell  and  blew  his 
whistle,  and  that  he  had  been  seen  many  times  on  prior  occasions  to  observe 
all  these  precautions.  It  would  also  be  competent  for  the  plaintiff  to  dispute 
such  testimony  and  to  show  that  on  prior  occasions  he  had  been  careless. 
Thus  the  issues  would  be  largely  multiplied,  and  no  party  going  to  trial  would 
know  in  advance  what  he  would  have  to  meet."     (p.  462.) 

In  some  States  such  evidence  is  regarded  as  competent  In 
New  Hampshire  it  was  held  that  the  fact  that  a  person  killed  at 
a  grade  crossing  customarily  stopped,  looked  and  listened  for 
trains  at  that  point  is  competent  to  prove  similar  conduct  at  the 
time  of  the  injury,  in  the  absence  of  testimony  by  any  eyewitness 
as  to  his  behavior  on  that  occasion.  Tucker  v.  Boston  &  Maine 
R.  R.  Co.,  73  N.  H.  132.  No  argument  was  made  but  the  bare 
conclusion  announced,  earlier  cases  being  cited  which  involved  the 
custom  of  those  running  trains  and  of  those  injured  at  railroad 
crossings  with  reference  to  general  care  or  carelessness.  State  v. 
M.  &  L.  Railroad,  52  N.  H.  528,  549 ;  Smith  v.  Boston  &  Maine 
Railroad,  70  N.  H.  53,  82.  The  argument  used  in  the  earlier 
case  was  that 

"  it  would  seem  to  be  axiomatic,  that  a  man  is  more  likely  to  do  or  not  to 
do  a  thing,  or  to  do  it  or  not  to  do  it  in  a  particular  way,  as  he  is  in  the 
habit  of  doing  or  not  doing  it.  But  this  must  be  understood  of  acts  which 
are  dones  or  omitted  to  be  done,  without  any  particular  intent  or  purpose  to 
injure  any  one." 

In  a  case  in  California  where  there  was  a  conflict  of  evidence 
as  to  whether  the  plaintiff  carelessly  jumped  off  a  train  while  it 
was  moving,  the  railroad  company  was  allowed  to  show  that  within 
the  year  preceding  the  accident  the  plaintiff  had  frequently  trav- 
eled over  that  route  and  had  frequently  jumped  off  the  cars  while 
in  motion.  Craven  v.  Cent  Pac.  R.  R.  Co.,  72  Cal.  345,  347. 
The  court  said : 
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"A  sensible  man,  called  upon,  out  of  court,  to  determine  whether  or  not  a 
certain  person  had  on  a  certain  occasion  carelessly  jumped  off  a  moving  train 
of  cars,  and  finding  the  direct  testimony  as  to  the  matter  conflicting,  would 
naturally  and  properly  give  some  weight  to  the  fact  that  the  person  was  in 
the  habit  of  alighting  from  cars  in  that  manner.    •    •    •  » 

In  Kansas  it  was  held  that  the  fact  that  a  man  killed  on  a  rail- 
road crossing  was  careful  and  sober  and  had  previously  exercised 
due  care  in  passing  over  the  same  crossing,  tends  to  repel  any  infer- 
ence of  n^ligence  arising  from  the  mere  fact  that  he  went  upon 
the  track  when  a  train  was  approaching,  there  having  been  no  eye- 
witness of  the  collision  until  he  was  actually  upon  the  track.  The 
evidence  does  not  appear  to  have  been  objected  to,  and  it  is  as- 
sumed to  have  been  competent  without  argument.  Mo.  &  Pac. 
Ry.  Co.  V.  Moffatt,  60  Kan.  113. 

In  Illinois  evidence  that  the  deceased  was  "  habitually  cautious 
and  temperate  "  was  held  to  be  competent  where  there  was  no  eye- 
witness of  the  accident,  but  otherwise  not.  Chi.,  Bock  I.  &  P.  R. 
Co.  V.  Cldrk,  108  111.  113,  117. 

On  the  other  hand,  similar  evidence  has  been  held  incompetent 
in  several  different  States,  as  follows :  In  Wisconsin,  to  show  that 
the  person  injured  "  was  an  habitually  careless  man  "  {Propsom 
V.  Leatham,  80  Wis.  608,  612) ;  in  Pennsylvania,  that  the  de- 
ceased "  had  made  a  practice  of  jumping  from  the  elevator  while 
in  motion  "  (Baker  v.  Irish,  172  Penn.  St  528,  631)  ;  in  Con- 
necticut, that  the  intestate  "was  a  careful  and  prudent  driver ^^ 
(Morris  v.  Town  of  East  Haven,  41  Conn.  252)  ;  in  Illinois,  "  that 
the  deceased  was  in  the  habit  of  jumping  on  trains ''  (Peoria  & 
Pekin  U.  By.  Co.  v.  Clayberg,  107  111.  644,  648) ;  in  Iowa,  in  a 
case  where  there  was  some  evidence  that  the  deceased  was  asleep 
in  his  buggy  when  he  drove  on  the  track,  that  he  had  been  "  found 
asleep  in  his  buggy''  on  other  occasions  (Dalton  v.  Chi.,  Bock  I. 
&  P.  B.  Co.,  114  la.  257,  259)  ;  in  Maine,  that  in  the  opinion  of 
those  who  knew  the  deceased  well  he  was  a  cautious  and  careful 
man,  no  witness  having  seen  the  accident  (Chase  v.  Maine  Cent. 
B.  B.  Co.,  77  Me.  62,  65)  ;  in  Massachusetts,  specific  instances  of 
want  of  care  in  the  engineer  in  his  business  of  running  trains 
within  three  months  of  the  injury,  before  or  after  (Bohinson  v. 
Fitchbwrg  &  Worcester  B.  B.  Co.,  73  Mass.  92,  95)  ;  also 

"previous  specific  acts  of  negligence  on  the  part  of  the  engineer,  known  to 
the  defendant's  superintendent"  (Connors  v.  Morton,  160  Mass.  333,  334). 
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Professor  Wigmore  seems  to  appreciate 

^the  probative  value  of  a  person's  habit  or  custom  as  showing  the  doing  on 
a  specific  occasion  of  the  act  which  is  the  subject  of  the  habit  or  custom,'* 

but  he  points  out  difficulties  which  arise  in  connection  with  such 
evidence.      (§  92.)      Thus  he  says: 

''Can  there  be  a  habit  of  not  doing?"  (§  97.)  ''Is  it  possible  to  believe 
that  careless  action  can  ever  be  anything  more  than  casual  or  occasional  T  If 
it  is,  are  we  not  really  predicating  a  careless  disposition,  rather  than  a 
genuine  habit,  and  then  are  we  not  violating  the  rule  against  character  in  a 
civil  action  in  employing  such  evidence?  These  doubts  serve  to  explain  the 
precedents  that  exclude  such  evidence;  but  it  would  seem  that  the  doubts  are 
not  always  well  founded,  and  that  such  e^denoe  is  often  of  probative  value, 
and  is  not  attended  by  the  inconveniences  of  character  evidence."  1  Wigmore 
on  Evidence,  §  97. 

The  Messrs.  Elliott,  in  their  work  on  Evidence,  say  that 

"  evidence  of  personal  habit  is  often  of  some  probative  value  and  is  frequently 
admitted;  but  such  evidence  should  not  be  admitted  when  to  admit  it  would 
violate  the  character  rule,  and  it  cannot,  ordinarily,  be  proved  that  a  person 
did  or  did  not  do  a  certain  thing  at  a  particular  time  by  showing  that  he 
acted  in  a  certain  way  under  similar  circumstances  at  other  times."  1  Elliott 
on  Evidence,  §  172. 

In  Thompson  on  Negligence  it  is  said: 

"  Where  there  are  no  toitnesseB  to  the  accident,  evidence  of  the  haUttMl  core 
of  the  deceased  is  often  admitted  on  the  question  of  his  exercise  of  due  care  at 
the  time  of  the  accident."    6  Thompson  on  Negligence,  §  7140. 

Mr.  Greenleaf  says : 

"A  habit  of  doing  a  thing  is  naturally  of  probative  value  as  indicating  that 
on  a  particular  occasion  the  thing  was  done  as  usual,  and,  if  clearly  shown  as 
a  definite  course  of  action,  is  constantly  admitted  in  evidence.  Nevertheless 
there  are  some  instances  in  which  habit  may  be  thought  to  be  obnoxious  to 
the  character  rule,  particularly  a  habit  of  intoxication  or  intemperance,  and 
a  habit  of  carelessness  or  negligence ;  and  on  fhese  points  there  is  no  uniform- 
ity of  ruling.  The  existence  of  a  design,  plan  or  intention  to  do  a  thing  is  of 
some  probative  value  to  show  that  it  was  done  and  instancee  of  its  use  coDr 
stantly  recur."    1  Greenleaf  on  Evidence  (16th  Ed.)»  §§  14j  and  14k. 

The  weight  of  authority  seems  to  be  against  admitting  evidence 
of  general  conduct  under  proven  circumstances  to  show  conduct 
of  the  same  kind  under  similar  circumstances  on  a  particular  occa- 
sion, when  there  were  eyewitnesses  of  the  occurrence,  including 
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tke  person  injured  if  he  survived  the  accident  We  are  not  now 
called  upon  to  decide  whether  evidence  of  the  habits  of  a  decedent 
in  crossing  railroads  is  competent  when  there  is  no  eyewitness  of 
the  event.  In  this  case  there  were  four  witnesses  who  saw  what 
happened  and  described  the  conduct  of  the  deceased  as  he  walked 
to  his  death.  A  question  of  evidence,  to  some  extent,  is  a  question 
of  sound  policy  in  the  administration  of  the  law.  Sometimes  it 
is  necessary  to  weigh  the  probative  force  of  evidence  offered,  com- 
pare it  with  the  practical  inconvenience  of  enforcing  a  rule  to 
admit  it  and  decide  whether,  as  matter  of  good  policy,  it  should 
be  admitted.  Uniform  conduct  under  the  same  circumstances  on 
many  prior  occasions  may  be  relevant  as  tending  somewhat  to 
show  like  conduct  under  like  circumstances  on  the  occasion  in 
question.  All  relevant  evidence,  however,  is  not  competent 
Hearsay,  although  relevant,  is  held  incompetent  from  public 
policy,  because  there  is  safer  and  better  evidence  to  establish  the 
fact.  Parol  evidence  to  vary  a  written  agreement  is  relevant  but 
incompetent,  because  sound  policy  requires  that  the  writing  should 
be  presumed  to  express  the  final  agreement  of  the  parties.  So, 
assuming  the  evidence  in  question  to  be  relevant,  I  think  it  should 
be  held  incompetent  under  the  circumstances,  because  its  proba- 
tive force  does  not  outweigh  the  inconvenience  of  a  multitude  of 
collateral  issues  not  suggested  by  the  pleadings,  the  trial  of  which 
would  take  much  time,  tend  to  create  confusion  and  do  little  good. 
As  was  said  by  Chief  Justice  Peters  in  Chase  v.  Maine  Central 
R.  R.  Co,  (supra)  : 

"  In  many  litigations,  under  such  a  test,  there  would  arise  a  wager  of  char- 
acter which  would  as  unfairly  settle  the  dispute  as  did  formerly  the  wager 
of  battle.** 

The  rule  of  the  average  life  is  care,  or  else  it  would  not  long 
continue,  yet  the  average  man  is  conscious  that  he  is  not  always 
careful,  and,  hence,  habit  on  general  occasions  is  uncertain  evi- 
dence of  care  on  a  particular  occasion.  It  is  not  enough  of  itself 
to  establish  the  fact  sought  to  be  proved  and  at  the  most  simply 
bears  upon  the  probability.  Habit  is  an  inference  from  many 
acts,  each  of  which  presents  an  issue  to  be  tried  and  necessarily 
involves  direct  and  naturally  invites  crossrexamination.  The  cir- 
cumstances surrounding  each  act  present  another  issue,  and  thus 
many  collateral  issues  would  be  involved  which  would  not  only 
consume  much  time,  but  would  tend  to  distract  the  jury  and  lead 
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them  away  from  the  main  issue  to  be  decided.  From  the  want  of 
previous  notice  the  other  party  would  not  be  prepared  to  meet 
such  evidence,  and  after  all  the  testimony  of  this  character  was 
in,  the  fact  would  remain  that,  as  no  one  is  always  careful,  the  sub- 
ject of  inquiry,  although  careful  on  many  occasions,  might  have 
been  careless  on  the  occasion  in  question. 

We  are  of  the  opinion  that  the  evidence  objected  to  should  be 
held  incompetent,  and  that  under  the  circumstances  the  error  in 
admitting  it  should  not  be  disregarded  as  harmless,  for  it  may 
have  led  to  the  verdict 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

CiTLLEN,  Ch.  J.,  Gray,  Hiscock,  Chase  and  Collin,  JJ.,  con- 
cur ;  WiLLABD  Babtlett,  J.,  coucurs  on  second  groimd  discussed 
in  the  opinion. 

Judgment  reversed,  etc 


Kent  V.  Jamestotvn  Street  Railway  Company. 

(New  York —  Court  of  Appeals.) 

PlKoyisiONS  OP  THE  Rah^boad  Law  (Cons.  Laws,  ch.  49,  §  64)  Kelatite  to 
AcnoNB  FOB  Injuries  to  Employees  Abe  Afpucable  to  Stbeet  Surface 
Railroads.  —  The  legislature,  by  placing  section  64  of  the  Railroad  Law, 
formerly  known  as  section  42a  and  as  the  Barnes  Act,  in  the  General 
Railroad  Law  and  referring  therein  to  all  railroad  corporations,  intended 
it  as  a  general  act  for  the  benefit  of  the  employees  of  railroad  corporations 
without  regard  to  the  form  of  their  incorporation  or  the  manner  of  their 
doing  business;  hence,  it  is  applicable  to  a  street  surface  railroad  cor- 
poratimL 

DErEin>A2^  appeals  from  a  judgment  in  favor  of  the  plaintiff.    Reported  98 

N.  E.  664. 

Clinton  B.  Otbls  and  Layton  H.  Vogel,  for  appellant 

Ford  White,  for  respondent. 

Employers'  Liability  Aot.  —  The  application  of  Employers'  Liability  Acts 
to  street  railway  companies  and  their  employees  is  discussed  in  NelliB  on 
Street  RaUways  (2d  Ed.),  §  466. 
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Opinion  by  Chase,  J. : 

The  plaintiff's  intestate,  a  motorinan  engaged  in  running  an 
electric  car  between  the  village  of  Falconer  and  the  city  of  James- 
town, was  killed  in  a  collision  with  a  similar  car  running  upon 
the  same  track  in  the  opposite  direction,  in  violation  of  a  signal 
that  had  been  given  to  the  motorman  in  charge  of  that  car.  The 
intestate's  death  resulted  from  personal  injury  while  in  the  em- 
ployment of  the  defendant,  arising  solely  from  the  negligence  of 
one  of  the  defendant's  employees  intrusted  by  it  as  a  part  of  his 
duty  with  the  physical  control  or  direction  of  the  movement  of  the 
car  which  caused  the  collision.  The  employee  of  the  defendant 
having  the  physical  control  or  direction  of  the  movement  of  the 
car  that  caused  the  collision  was  not  a  fellow  servant  of  the  intestate 
under  section  64  of  the  Eailroad  Law  (former  section  42a).  There 
is  but  one  question  requiring  our  consideration  in  this  opinion,  and 
that  is,  whether  section  64  of  the  Railroad  Law  is  applicable  to  a 
railroad  organized  as  a  street  surface  railroad  corporation. 

The  defendant  is  organized  as  a  street  surface  railroad  corpo- 
ration and  is  engaged  in  running  cars  in  the  city  of  Jamestown 
and  to  and  from  adjoining  villages  by  electric  power  conveyed  by 
trolley  wires.  By  the  express  terms  of  said  section  of  the  Eailroad 
Law  it  is  applicable  to 

**  aU  actions  against  a  railroad  corporation,  foreign  or  domestic,  doing  business 
in  this  State,  or  against  a  receiver  thereof." 

It  is  not  by  its  terms  in  any  way  restricted  or  limited  to  par- 
ticular railroads,  or  to  railroads  organized  for  a  particular  pur- 
posa  It  was  not  enacted  as  an  independent  statute,  but  it  was 
added  to  the  Eailroad  Law  by  chapter  657  of  the  Laws  of  1906 
and  became  section  42a  of  article  3  of  the  chapter,  which  by  its 
own  terms  is  to  be  known  as  the  "  Eailroad  Law."  In  1906,  when 
that  section  was  added  to  the  Eailroad  Law,  railroads  organized  as 
street  surface  railroads  had  extended  their  mileage  and  so  modi- 
fied their  manner  of  doing  business  that  in  many  respects  they 
resembled  steam  railroads.  Some  steam  railroads  have  changed 
their  motive  power  upon  all  or  a  part  of  their  routes  to  electricity, 
and  motormen  are  necessarily  employed  by  railroads  organized  as 
steam  railroads,  and  some  of  the  employees  of  railroads  are  en- 
gaged during  a  portion  of  each  day  on  cars  propelled  by  steam,  and 
during  another  portion  of  the  day  upon  cars  propelled  by  elec- 
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tricity.  Eailroads  organized  and  known  as  street  surface  rail- 
roads frequently  extend  their  routes  outside  and  beyond  the  streets 
of  cities  and  villages,  and  from  village  to  village  and  from  city  to 
city.  They  run  their  passenger  and  freight  cars  at  a  rate  of 
speed  quite  equal  to  that  of  an  ordinary  express  train  on  a  steam 
road,  and  stop  at  designated  places. 

The  reasons  for  changing  the  common-law  rule  relating  to  neg- 
ligence by  a  fellow  servant  are  by  many  considered  as  controlling 
when  applied  to  employees  of  street  surface  raiboads  as  to  em- 
ployees of  steam  railroads.  Electric  and  other  cars  commonly 
used  by  street  surface  railroads  generally  stop  more  frequently  and 
run  through  less  guarded  territory  than  the  cars  of  an  ordinary 
steam  railroad,  but  the  whole  system  of  doing  business  by  street 
surface  railroads  has  become  intricate,  and  a  system  of  signals 
and  rules  upon  such  roads,  which  must  be  literally  obeyed,  is 
becoming,  if  it  is  not  now,  as  important  as  are  signals  and  rules 
and  their  obedience  upon  steam  roads. 

The  statutes  relating  to  railroads  of  different  kinds  were 
amended,  modified,  consolidated  and  continued  by  chapter  565  of 
the  Laws  of  1890.  They  were  again  rearranged,  modified  and 
re-enacted  by  chapter  481  of  the  Laws  of  1910.  That  act  includes 
an  article  relating  specially  to  street  surface  railroads,  but  by  it  all 
railroads  must  be  organized  under  the  second  article  thereof,  and 
the  third  article  relates  to  the  construction,  operation  and  manage- 
ment of  railroads  and  applies  generally  to  all  railroads  except  as 
the  sections  are  restricted  and  limited  by  their  terms.  If  restric- 
tions and  limitation  were  intended  by  the  Legislature  the  necessity 
of  noting  them  was  recognized.  Some  of  the  sections  of  that 
article  (sections  50-108)  are  expressly  limited  to  railroads  ope- 
rated by  steam  power,  as  will  be  seen  by  reference  among  others 
to  sections  58,  71,  72,  73,  74,  76,  88,  89  and  99.  Other  sections 
in  terms  refer  to  steam  and  street  surface  railroads,  as  will  be  seen 
by  sections  53,  56,  57  and  98,  and  others  are  limited  to  street  sur- 
face railroads,  as  will  be  seen  by  sections  100  and  101.  Several 
of  the  sections  of  said  article  that  refer  generally  to  a  "  railroad 
corporation"  have  been  held  to  include  in  their  provisions  rail- 
roads organized  as  "  street  surface  railroads." 

Section  52  (former  section  32)  was  so  considered  in  Evans  v. 
Utica  &  Mohawh  Valley  R.  Co.;  44  Misc.  Eep.  345.  See  Lee  v, 
BrooUyn  Heights  R.  R.  Co.,  3  St.  Ey.  Rep.  708,  97  App.  Div.  111. 

Section  54   (former  section  34)  was  assumed  to  include  the 


Digitized  by 


Googk 


£sNT  V.  Jamestown  Stseet  By.  Co.  361 

Brooklyn  Heights  Bailroad  Company,  in  People  ex  rel.  Linton  v. 
B.  H.  B.  B.  Co.,  69  App.  Div.  549,  aff'd  172  N.  Y.  90. 

Section  59  (former  section  39)  was  held  applicable  to  street 
surface  railroads  in  Ooodspeed  v.  Ithaca  Street  By.  Co.,  2  St  By. 
Bep.  807,  88  App.  Div.  147,  and  that  judgment  was  affirmed  in 
184  N.  Y.  351.  The  court,  by  Judge  Gray,  referring  to  that 
section,  say: 

''The  courts  below  haye  deemed  it  generally  applicable  to  all  railroad  cor- 
porati<ms  and,  as  I  have  reached  the  condusion  that  the  judgment  was  right, 
I  wiU  not  discuss  the  question  of  its  applicability  and  I  wUl  assume,  in  tiiat 
respect,  that  the  view  of  the  courts  below  was  correct." 

In  Tullis  V.  Brooklyn  Heights  B.  B.  Co.,  71  App.  Div.  494, 
Judge  Willard  Bartlett,  then  speaking  for  the  Appellate  Division, 
second  department,  treated  section  59  (former  section  39)  as  in- 
cluding in  its  provisions  street  surface  railroads.  See  Enton  v. 
Coney  Island  &  B.  B.  B.  Co.,  136  App.  Div.  800;  Bull  v.  N.  Y. 
City  By.  Co.,  192  N.  Y.  361. 

The  courts  have  construed  the  general  language  referring  to 
railroad  corporations  in  sections  of  other  articles  of  the  chapter  as 
including  street  surface  railroads. 

In  Matter  of  Brooklyn,  Queens  Co.  Jc  8.  B.  B.  Co.,  185  N.  Y. 
171,  it  was  held  that  section  12  (former  section  5)  relating  to  the 
time  when  corporate  powers  cease,  is  applicable  to  street  surface 
railroads.     See  City  of  N.  Y.  v.  Bryan,  196  N.  Y.  158. 

In  Matter  of  Stillwater  &  Mechanicvitle  Street  By.  Co.,  171 
N.  Y.  589,  this  court  held  that  section  22  (former  section  12)  is 
applicable  to  street  surface  railroads,  and  the  court  say  (page 
594): 

"It  will  be  observed  that  each  of  these  provisions  of  the  statute  (former 
sections  34  and  35,  present  sections  54  and  55),  to  which  reference  has  been 
made,  expressly  refers  to  every  railroad  corporation,  and  thereby  includes 
every  railroad  incorporated  undei  the  provisions  of  section  2  of  the  act.'* 

See  Village  of  Fort  Edward  v.  Hudson  Valley  By.  Co.,  192  N. 
Y.  139. 

The  Legislature  by  placing  section  64  of  the  Railroad  Act, 
formerly  known  as  section  42a  and  as  the  Barnes  Act,  in  the  Gen- 
eral Raiboad  Act  and  referring  therein  to  all  railroad  corporations 
should  be  held  to  have  intended  it  as  a  general  act  applicable  to 
all  railroads  incorporated  within  its  provisions. 
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It  was  intended  by  the  Legislature  for  the  benefit  of  the  em- 
ployees of  railroad  corporations  without  r^ard  to  the  form  of 
their  incorporation  or  the  manner  of  their  doing  business. 

It  has  been  held  by  other  courts  in  this  State  that  said  section 
applies  to  street  surface  railroad  corporations.  Forton  v.  Cross- 
town  Street  By.  Co.,  63  Misc.  Rep.  237,  reversed,  on  a  different 
ground,  137  App.  Div.  420 ;  Riccio  v.  International  By.  Co.,  63 
Misc.  Rep.  588 ;  Simons  v.  Brooklyn  H.  B.  B.  Co.,  142  App.  Div. 
36 ;  Gorman  v.  B.,  Q.  C.  &  S.  B.  B.  Co.,  147  App.  Div.  21. 

The  accident  causing  the  death  of  the  intestate  occurred  October 
3,  1910.  At  that  time  the  Railroad  Law  (Laws  of  1910,  chapter 
481)  had  been  re-enacted  and  it  is  to  be  presumed  that  the  Legis- 
lature in  passing  the  act  had  knowledge  of  the  construction  there- 
tofore placed  upon  its  language  by  the  courts. 

The  decisions  of  the  courts  of  other  States  construing  acts 
changing  the  common-law  rule  relating  to  the  negligence  of  a 
fellow  servant  are  not  harmonious.  The  difference  in  such  de- 
cisions is  generally  explainable  by  the  difference  in  the  language 
and  purpose  of  the  statutes  construed. 

The  judgment  should  be  aflSrmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Weeneb  and  Willabd 
Babtlett,  JJ.,  concur. 

Judgment  affirmed. 


Famsworth  v.  Tampa  Electric  Co. 

(Florida  —  Supreme  Court.) 

1.  Action  fob  Personal  Injuries;  Contrirutory  Negligence;  Issxtes  and 
Proof;  Presumption  of  Negligence;  Burden  of  Proof;  Instructions; 
Jury ;  Duty  of  Trial  Judge;  Question  for  Jury;  Appeal ;  New  Trial.  — 
In  an  action  brought  against  a  railroad  company  by  one  seeking  to  recover 
damages  for  injuries,  whether  to  his  person  or  his  property,  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant,  there  can  be  no  recovery 
if  the  evidence  establishes  the  fact  that  the  plaintiff's  own  negligence  was 
the  sole  cause  of  the  injury,  and  this  may  be  shown  imder  the  general  issue. 
Chapter  4071  of  the  Laws  of  Florida,  Acts  of  1891,  p.  113,  changed  the 
common-law  rule  in  actions  brought  against  railroad  companies  in  certain 

Duty  to  Stop,  Look  and  Listen.  —  As  to  the  duty  of  the  driver  of  a 
vehicle  to  look  and  listen  before  crossing  the  tracks  of  a  street  railway  com- 
pany, see  the  note  to  Wilson  v.  St  Louis  Transit  Ck).,  7  St  Ry.  Rep.  1. 
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particulars  therein  set  forth,  and  section  2  thereof,  now  section  3149  of 
the  General  Statutes  of  1906,  provides  that,  if  the  plaintiff  and  the 
defendant  company  are  both  in  fault,  the  plaintiff  may  recover,  "  but  the 
damages  shall  be  diminished  or  increased  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  him."  While  oontributory  negligence 
as  a  defense  in  such  an  action  should  be  pleaded,  yet,  where  it  appears 
from  the  proofs  adduced  by  the  plaintiff,  the  defendant  company  may 
avail  itself  of  the  same  under  the  general  issue. 

Section  3148  of  the  General  Statutes  of  1906  creates  the  presumption 
that  a  person  injured  by  the  operation  of  a  railroad  was  thus  injured 
through  the  negligence  of  such  road,  which  presumption  it  is  incumbent 
upon  the  defendant  railroad  company,  in  an  action  brought  against  it,  to 
overcome  by  proofs. 

In  any  action  seeking  to  recover  damages  for  injuries  to  person  or  prop- 
erty, whether  brought  against  a  railroad  company,  in  which  action  section 
3148  of  the  General  Statutes  of  1906  would  apply,  or  against  some  other 
defendant,  alleged  to  have  been  caused  by  the  negligence  of  the  defendant, 
all  that  may  properly  be  required  of  the  plaintiff  is  to  establish  by  com- 
petent evidence  the  n^ligence  of  the  defendant  in  causing  the  injury,  as 
laid  in  the  declaration.  The  plaintiff  cannot  be  required  to  show  that  he 
was  not  guilty  of  contributory  negligence,  the  burden  is  the  other  way, 
and  if  the  evidence  is  evenly  balanced  the  fact  of  contributory  negligence 
is  not  established,  and  upon  this  issue  the  verdict  should  be  for  the  plain- 
tiff. The  only  difference  in  this  respect  in  an  action  brought  against  a 
defendant  who  does  not  come  within  the  class  enumerated  in  such  section 
3148,  is  that  in  such  case  the  fact  of  injury  is  not  made  prima  facie  evi- 
dence of  the  negligence  of  the  defendant. 

To  the  jury  is  given  the  function  of  passing  upon  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence,  and  it  is  error  for  the  trial  judge 
to  usurp  such  function. 

It  is  the  duty  of  the  trial  judge  to  charge  the  jury  upon  the  law  of  the 
case,  and,  since  the  jury  must  take  the  law  from  the  trial  judge  and  be 
guided  by  his  utterances,  it  is  of  the  utmost  importance  that  he  should 
charge  the  law  applicable  to  the  issues  being  tried  correctly. 

Questions  of  negligence  and  of  contributory  negligence  are  for  the  jury 
to  determine  when  the  facts  are  controverted. 

A  charge  or  instruction  should  not  impose  either  upon  the  plaintiff  or 
defendant  a  duty  not  shown  to  exist. 

Where  there  is  evidence  to  sustain  the  verdict,  and  no  material  error 
of  law  or  procedure  appear,  the  judgment  will  be  affirmed,  but,  where  it 
appears  that  an  erroneous  charge  could  reasonably  have  misled  or  con- 
fused the  jury  to  the  injury  of  the  party  complaining  of  it,  a  new  trial 
will  be  granted. 

In  an  action  against  an  electric  railroad  company,  seeking  to  recover 
damages  for  injuries  alleged  to  have  been  occasioned  by  the  negligence  of 
the  defendant  company,  where  an  instruction  is  given  which  erroneously 
defines  the  duty  of  the  plaintiff  to  such  defendant  company  or  imposes 
an  unnecessary  or  improper  burden  upon  the  plaintiff,  the  judgment 
rendered  in  favor  of  such  defendant  company  should  be  reversed,  unless 
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the  ewideSet  adduced  was  of  nwli  a  diaraeter  as  would  aot  reaaonablj 
hare  warranted  anj  other  than  a  Terdiet  for  the  defeadant  eompany. 

ContradietoTj  diargea  or  instmetiona  ahould  not  be  given,  aa  their 
tendency  neoeaaarilj  is  to  eonfnse  and  mislead  tiie  jnry. 

Only  sndi  instmctions  should  be  requested  by  either  the  plaintiir  or  de- 
fendant aa  bear  upon  the  law  of  the  eaae  and  will  aid  the  jury  in  trying 
and  determining  the  issues,  as  unneoesaaiy  instruetions  afford  opportuni- 
tiea  for  error,  and  are  burdensome  to  the  courts.  When  a  large  number 
of  instructions  are  giren,  they  are  also  well  calculated  to  confuse  and 
mislead  the  jury. 
2.  Vbk  or  HiOHWATs;  Rioht  or  Stbeet  Railway  Compaht;  Duty  of  Duteb 
Qfw  Vbhici^  to  Stop,  Look  ahd  Listen.  —  Owners  and  operators  of 
automobiles  have  the  same  right  to  use  the  streets  and  highways  that 
owners  and  operators  of  other  Tehides  possess.  All  alike  must  ezerdse 
reasonable  care  and  caution  for  the  safety  of  otiiers. 

While  the  right  of  a  street  railway  to  that  part  of  the  street  on  which 
its  tracks  are  laid  is  not  an  exclusive  one,  yet  the  rights  are  superior  to 
those  of  the  general  public,  except  at  street  crossings,  where  the  rights  of 
both  are  equaL 

The  driver  of  a  vehicle,  whether  automobile,  carriage,  wagon  or  other 
kind,  about  to  cross  a  street  railway  track  at  a  street  crossing  in  a  city, 
is  not  in  every  case  required  as  a  matter  of  law  to  stop,  look  and  listen. 

(Syllabus  by  the  Court) 

Plaintiit  brings  error  from  judgment  for  defendant.    Reported  57  So.  233. 
V.  H.  Krdght  and  H.  8.  Hampton,  for  plaintiff  in  error. 
P.  0.  Knight,  for  defendant  in  error. 

Opinion  by  Shaoklefoed,  J. : 

An  action  was  brought  by  the  plaintiff  in  error  against  the  de- 
fendant in  error  to  recover  damages  for  personal  injuries  and  for 
injury  to  the  plaintiff's  automobile,  in  which  he  was  riding  and 
which  he  was  operating  at  the  time,  alleged  to  have  been  received 
as  the  result  of  the  collision  of  one  of  the  cars  of  the  defendant 
with  the  automobile  of  the  plaintiff,  at  the  intersection  of  Marion 
and  Scott  streets  in  the  city  of  Tampa,  which  collision  is  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant. 

The  first  error  assigned  is  based  upon  the  sustaining  of  a  de- 
murrer to  the  declaration,  but,  in  view  of  the  fact  that  the  plaintiff 
filed  an  amended  declaration,  under  which  he  could  offer  all  the 
evidence  admissible  under  the  original  declaration  and  no  ad- 
ditional burden  was  thereby  imposed  on  him,  we  must  hold  that 
the  error,  if  any,  in  such  ruling  was  harmless. 
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We  consider  it  unnecessary  to  set  out  the  pleadings.  The  de- 
fendant filed  a  plea  of  not  guilty,  and  also  two  other  pleas  to 
which  a  demurrer  was  sustained.  No  plea  of  contributory  negli- 
gence was  filed.  A  trial  was  had,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  the  defendant.  This  judgment  the  plaintiff 
has  brought  here  for  review  by  writ  of  error  and  has  assigned 
twenty-six  errors.  In  view  of  the  conclusion  which  we  have 
reached,  it  becomes  unnecessary  to  discuss  these  assignments  in 
detail.  We  believe  that  the  application  of  a  few  well-settled  prin- 
ciples will  enable  us  to  make  a  proper  disposition  of  the  case. 

In  an  action  brought  against  a  railroad  company  by  one  seeking 
to  recover  damages  for  injuries,  whether  to  his  person  or  his  prop- 
erty, alleged  to  have  been  occasioned  by  the  negligence  of  the  de- 
fendant, there  can  be  no  recovery  if  the  evidence  establishes  the 
fact  that  the  plaintiff's  own  negligence  was  the  sole  cause  of  the 
injury,  and  this  may  be  shown  under  the  general  issue.  Atlantic 
Coast  Line  R.  B.  Co.  v.  Crosby,  53  Fla.  400,  43  South.  318,  and 
Seaboard  Air  Line  By.  v.  Bentz,  60  Fla.  449,  54  South.  20. 

Chapter  4071  of  the  Laws  of  Florida,  Acts  of  1891,  p.  113, 
changed  the  common-law  rule  in  certain  particulars  that  affect  the 
result  in  this  case.  We  have  had  occasion  several  times  to  con- 
strue  the  different  sections  of  this  chapter,  so  shall  not  go  into  any 
discussion  thereof  now.  It  is  suflBcient  to  say  that  section  2  thereof,, 
which  appears  in  the  General  Statutes  of  1906  as  section  3149^ 
provides  that,  if  the  plaintiff  and  the  defendant  company  are  both 
in  fault,  the  plaintiff  may  recover, 

''but  the  damages  shall  be  diminished  or  increased  by  the  jury  in  proportion 
to  the  amount  of  default  attributable  to  him." 

See  Atlantic  Coast  Line  B,  B.  Co.  v.  Crosby,  supra;  Atlantic  Coast 
Line  B.  B.  Co.  v.  McCormicJc,  59  Fla.  121,  52  South,  712 ;  Florida 
East  Coast  By.  Co.  v.  Smith,  61  Fla.  — ,  55  South.  871.  In  the 
last-cited  case,  following  prior  decisions,  it  was  held  thai, 

"while  contributory  negligence  as  a  defense  to  an  action  in  tort  should  be 
pleaded  and  proven,  yet,  where  it  appears  from  the  proofs  of  the  plaintiff 
without  objection,  the  defendant  may  avail  itself  of  the  same  under  the  general 


Section  3148  of  the  General  Statutes  of  1906  creates  the  presump- 
tion that  a  person  injured  by  the  operation  of  a  railroad  was  thus 
injured  through  the  negligence  of  such  road,  which  presumption 
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it  is  incumbent  upon  the  defendant  railroad  company,  in  an  action 
brought  against  it,  to  overcome  by  proofs.  Atlantic  Coast  Line  B. 
R.  Co.  V.  Crosby,  supra,  and  Pensacola  Electric  Co,  v.  Bissett,  59 
Fla.  360,  52  South.  367.  It  is  also  true  that  in  any  action  seek- 
ing to  recover  damages  for  injuries  to  person  or  property,  whether 
brought  against  a  railroad  company,  in  which  action  the  above-cited 
statute  would  apply,  or  against  some  other  defendant,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant,  all  that  may 
properly  be  required  of  the  plaintiff  is  to  establish  by  competent  evi- 
dence the  negligence  of  the  defendant  in  causing  the  injury,  as  laid 
in  the  declaration.  The  plaintiff  cannot  be  required  to  show  that 
he  was  not  guilty  of  contributory  negligence,  such  burden  being 
cast  upon  the  defendant.  Not  only  is  it  not  essential  that  the 
whole  evidence  convince  the  jury  that  the  plaintiff  was  not  guilty 
of  contributory  negligence,  the  burden  is  the  other  way,  and  if  the 
evidence  is  evenly  balanced  the  fact  of  contributory  negligence  is 
not  established,  and  upon  this  issue  the  verdict  should  be  for  the 
plaintiff.  Hainlin  v.  Budge,  56  Fla.  342,  47  South.  825.  The 
only  difference  in  this  respect  in  an  action  brought  against  a  de- 
fendant who  does  not  come  within  the  class  enumerated  in  section 
3148  of  the  General  Statutes  of  1906  is  that  in  such  case  the  fact 
of  injury  is  not  made  prima  facie  evidence  of  the  negligence  of  the 
,  defendant.  See  Pensacola  Electric  Co.  v.  Alexander,  58  Fla.  337, 
50  South.  673,  and  Seaboard  Air  Line  By.  v.  Smith,  53  Fla.  375, 
43  South.  235,  and  cases  there  cited. 

It  is  elementary  that  to  the  jury  is  given  the  function  of  passing' 
upon  the  credibility  of  the  witnesses  and  the  weight  of  the  evi- 
dence, and  it  is  error  for  the  trial  judge  to  trench  upon  or  usurp 
such  fimction.  See  Garner  v.  State,  28  Fla.  113,  9  South.  835, 
29  Am.  St.  Eep.  232,  and  Roberson  v.  State,  40  Fla.  509,  24 
South.  474.  Section  1496  of  the  General  Statutes  of  1906,  which 
we  have  several  times  construed,  provides  as  follows : 

"1496  (1088).  Duty  of  judge  to  charge  jury. — Upon  the  trial  of  aU  cases 
at  law  in  the  several  courts  of  this  State,  the  judge  presiding  on  such  trial 
shall  charge  the  jury  only  upon  the  law  of  the  case;  that  is,  upon  some  point 
or  points  of  law  arising  in  the  trial  of  said  cause. 

"If,  however,  upon  the  conclusion  of  the  argument  of  counsel  in  any  civil 
case,  after  all  the  evidence  shall  have  been  submitted,  it  be  apparent  to  the 
judge  of  the  Circuit  Court,  or  County  Court,  that  no  evidence  has  been  sub- 
mitted upon  which  the  jury  could  lawfully  find  a  verdict  for  one  party,  the 
judge  may  direct  the  jury  to  find  a  verdict  for  the  opposite  party." 
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Although  it  may  have  been  true  in  England  at  one  time,  as  the 
old  couplet  has  it  : 

"  For  twelve  honest  men  have  decided  the  cause 
Who  are  judges  alike  of  the  facts  and  the  laws." 

—  Lord  Mansfield's  variant  of  the  second  line. 

"Who  are  judges  of  facts,  but  not  judges  of  laws,"  describes 
the  situation  as  it  has  always  existed  in  this  State.  This  court 
has  carefully  guarded  these  respective  functions  of  the  trial  judge 
and  the  jury,  as  a  glance  through  its  decisions  will  readily  show. 
Since  the  jury  must  take  the  law  from  the  trial  judge  and  be 
guided  by  its  utterances,  it  is  of  the  utmost  importance  that  the 
trial  judge  should  charge  the  law  applicable  to  the  issues  being 
tried  correctly.  We  have  also  repeatedly  held  that  questions  of 
negligence  and  of  contributory  negligence  are  for  the  jury  to  de- 
termine when  the  facts  are  controverted,  as  in  the  instant  case.  See 
OermanrAmerican  Lumber  Co.  v.  Brock,  65  Fla.  577,  46  South. 
740.  We  have  also  held  that  "A  charge  should  not  impose  upon 
a  defendant  a  duty  not  shovm  to  exist."  Escambia  County  Elec- 
tric Light  &  P.  Co.  v.  Sutherland,  61  Fla.  — ,  55  South.  83.  It 
necessarily  follows  that  neither  should  a  charge  impose  upon  a 
plaintiff  a  duty  not  shovni  to  exist.  We  have  also  repeatedly  held 
that 

**  where  there  is  evidence  to  sustain  the  verdict,  and  no  material  errors  of  law 
or  procedure  appear,  the  judgment  will  be  affirmed." 

Seaboard  Air  Line  Ry.  v,  Moseley,  60  Fla.  186,  53  South.  718. 
We  have  likewise  held  that 

"  where  it  appears  that  an  erroneous  charge  could  reasonably  have  misled  or 
confused  the  jury  to  the  injury  of  the  party  complaining  of  it,  a  new  trial 
will  be  granted." 

Atlantic  Coast  Line  R.  R.  Co.  v.  Wallace,  61  Fla.  — ,  54  South. 
893.    We  held  that, 

"  where  an  error  has  been  committed  in  defining  the  duty  of  a  defendant  elec- 
tric company  to  its  patrons  to  be  harmless  to  the  defendant,  -the  evidence  must 
be  of  such  a  character  as  would  not  reasonably  have  warranted  any  other  than 
a  verdict  for  the  plaintiff." 

Escambia  County  Electric  Light  &  Power  Co.  v.  Sutherland,  supra. 
The  principle  is  likewise  applicable  in  an  action  against  an  elec- 
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trie  railroad  company,  seeking  to  recover  damages  for  injuries 
alleged  to  have  been  occasioned  by  the  negligence  of  the  defend- 
ant company,  where  an  instruction  is  given  which  erroneously 
defines  the  duty  of  the  plaintiff  to  such  defendant  company  or  im- 
poses an  unnecessary  or  improper  burden  upon  the  plaintiff. 

We  have  given  all  the  evidence  adduced  our  careful  examina- 
tion, but  it  would  not  be  proper  for  us  to  express  an  opinion 
thereon,  in  view  of  the  fact  that  we  have  reached  the  conclusion 
that  the  judgment  must  be  reversed  for  certain  errors  which  were 
committed  by  the  trial  judge  in  his  instruction  to  the  jury.  It  is 
sufficient  for  us  to  say  that,  as  is  usually  true  in  these  negligence 
cases,  upon  a  number  of  points  the  evidence  is  conflicting,  there- 
fore we  are  unable  to  declare  that  the  erroneous  instructions,  some 
of  which  we  shall  set  out,  were  harmless  to  the  plaintiff.  Under 
proper  instructions,  we  cannot  say  what  verdict  the  jury  might 
have  rendered,  acting  as  reasonable  men,  the  test  which  we  have 
applied.  See  Pensacola  Electric  Co.  v.  Bissett,  59  Fla.  360,  52 
South.  367. 

A  large  number  of  instructions  were  given,  both  at  the  request 
of  the  plaintiff  and  of  the  defendant,  some  of  which  are  of  a  con- 
flicting and  contradictory  nature  and  were  well  calculated  to  con- 
fuse and  mislead  the  jury,  but  we  shall  not  undertake  to  point  out 
and  discuss  this  phase.  Again  and  again  we  have  expressed  our 
disapproval  of  the  practice  of  requesting  an  unnecessarily  large 
number  of  instructions.  See  Oracy  v.  Atlantic  Coast  Line  R.  22. 
Co.,  53  Fla.  350,  42  South.  903;  Atlantic  Coast  Line  B.  B.  Co.  v. 
Crosby,  53  Fla.  400,  42  South.  318;  McCail  v.  State,  55  Fla.  108, 
46  South.  321.  We  would  also  refer  to  Kirmey  v.  City  of  Spring- 
field, 35  Mo.  App.  97. 

From  the  different  instructions  given  at  the  request  of  the  de- 
fendant we  single  out  and  copy  the  following,  each  of  which  is 
assigned  as  error : 

"(11)  The  court  charges  you  that  it  is  the  law  that  it  is  the  duty  of  a  trav- 
eler to  exercise  his  sense  of  sight  and  hearing,  and  to  look  and  listen  for  the 
approaching  street  car,  and  that  his  failure  to  do  so  is  negligence.  And,  if 
necessary,  it  is  also  his  duty  to  stop,     {Exceptions  noted  to  charge.)" 

"(14)  The  court  instructs  you  that  it  was  the  duty  of  the  plaintiff,  upon 
approaching  the  track  of  the  defendant,  and  before  going  on  the  same,  to 
exercise  a  proper  degree  of  care  and  caution,  and  to  have  made  a  vigilant  use 
of  his  eyes  and  ears  for  the  purpose  of  ascertaining  whether  or  not  a  street 
car  was  approaching,  because  it  was  negligence  in  the  plaintiff  to  approach  the 
track,  or  to  walk  or  drive  along  or  across  the  same,  without  first  stopping  and 
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looking  up  and  down,  because  he  was  bound  to  presume  that  a  car  might  be 
approaching. 

*'(15)  With  the  coming  into  use  of  the  automobile  new  questions  as  to 
reciprocal  rights  and  duties  of  the  public  and  that  vehicle  have  an  dwill 
continue  to  arise.  At  no  place  are  those  relations  more  important  than  at  the 
grade  crossings  of  railroads.  The  main  consideration  hitherto  with  reference 
to  such  crossings  has  been  the  danger  to  those  crossings.  A  ponderous,  swiftly 
moving  locomotive^  followed  by  a  heavy  train,  is  subject  to  slight  danger  by  a 
crossing  foot  passenger,  or  a  span  of  horses  and  a  vehicle;  but,  when  the 
passing  vehicle  is  a  ponderous  steel  structure,  it  threatens  not  only  the  safety 
of  its  own  occupants,  but  also  those  on  the  colliding  train.  And  when  to  the 
perfect  control  of  such  a  machine  is  added  the  factor  of  high  speed,  the  temp- 
tation to  dash  over  a  track  at  terrific  speed  makes  the  automobile,  imless  care- 
fully controlled,  a  new  and  grave  element  of  crossing  danger.  On  the  other 
hand,  when  properly  controlled,  this  powerful  nmchine  possesses  capabilities 
contributing  to  safety.  When  a  driver  of  horses  attempts  to  make  a  crossing, 
and  is  suddenly  confronted  by  a  train,  difficulties  face  him  to  which  the  auto- 
mobile is  not  subject  He  cannot  drive  close  to  the  track  or  stop  there  with- 
out risk  to  his  horses,  frightening,  shying  or  overturning  his  vehicle.  He 
cannot  well  leave  his  horses  standing,  and  if  he  goes  forward  to  the  track  to 
get  an  unobstructed  view,  and  look  for  coming  trains,  he  might  have  to  lead 
his  horses  or  team  with  him.  These  precautions  the  automobile  driver  can 
take,  carefully  and  deliberately,  and  without  the  nervousness  communicated 
by  a  frightened  horse.  It  will  thus  be  seen  an  automobile  driver  has  the 
opportunity,  if  the  situation  is  one  of  uncertainty,  to  settle  that  uncertainty 
on  the  side  of  safety,  with  less  inconvenience,  no  danger  and  more  safety  than 
the  driver  of  a  horse.  Such  being  the  case,  the  law,  both  from  the  standpoint 
of  his  own  safety  and  the  menace  his  machine  is  to  the  safety  of  others,  should, 
in  meeting  these  new  conditions,  rigidly  hold  the  automobile  driver  to  such 
reasonable  care  and  precaution  as  to  go  to  his  own  safety  and  that  ot  the 
public  If  the  law  demands  such  care,  and  those  crossing  make  such  care,  and 
not  chance,  their  protection,  the  possibilities  of  automobile  crossings  accidents 
will  be  minimized.  The  duty  of  an  automobile  driver  approaching  tracks  where 
there  is  restricted  vision,  to  stop,  look  and  listen,  and  to  do  so  at  a  time  and 
place  where  looking  and  where  listening  will  be  effective  is  a  positive  duty." 

"(17)  The  duty  of  an  automobile  driver  approaching  a  railroad  crossing, 
where  there  is  restricted  vision,  to  stop,  look  and  listen,  and  to  do  so  at  a  time 
and  place  where  stopping  and  where  lookii^  and  where  listening  will  be 
effective,  is  a  positive  duty." 

We  shall  treat  these  assignments  together.  It  will  be  observed 
that  they  instruct  the  jury  that  as  a  matter  of  law  it  is 

'Hhe  duty  of  an  automobile  driver  approaching  a  railroad  crossing,  where  there 
is  restricted  vision,  to  stop,  look  and  listen,  and  to  do  so  at  a  time  and  place 
where  stopping  and  where  lookii^  and  where  listening  will  be  effective,  is  a 
positive  duty," 


Digitized  by 


Googk 


360  Street  Bailwat  Rbpoets.  [Vol.  8 

also  that 

**  it  was  negligence  in  the  plaintiff  to  approach  the  track,  or  to  walk  or  drive 
along  or  across  the  same  without  first  stopping  and  looking  up  and  down, 
because  he  was  bound  to  presume  that  a  car  might  be  approaching/' 

This  doctrine  was  not  only  stated  but  repeated  and  emphasized. 
The  instructions  also  lay  special  stress  upon  the  duty  of  an  auto- 
mobile driver  in  approaching  tracks  to  stop,  look  and  listen,  as  dis- 
tinguished from  the  driver  of  other  kinds  of  vehicles. 

The  defects  which  vitiate  these  instructions  are  so  obvious  that 
extended  discussion  is  not  required.  It  was  held  in  House  v, 
Cramer,  134  Iowa  374,  112  N.  W.  3,  10  L.  E.  A.  (N.  S.)  655,  13 
Am.  &  Eng.  Ann.  Cas.  461,  that 

"operators  of  automobiles  have  the  same  right  to  use  the  highways  that  driv- 
ers of  horses  or  other  vehicles  possess,  but  they  must  exercise  reasonable 
caution  for  the  safety  of  others,  and  in  determining  the  degree  of  care  re- 
quired the  character  of  the  machine,  its  speed,  size,  appearance,  manner  of 
movement,  noise  and  the  like  may  be  taken  into  consideration." 

Also,  see  note  to  this  case  on  page  463  of  13  Am.  &  Eng.  Ann.  Cas., 
where  a  number  of  authorities  will  be  found  collected.  It  is  said 
in  Curvningham  v.  Castle,  127  App.  Div.  580,  text  586,  111  N.  Y. 
Supp.  1057,  1061: 

"The  automobile  is  not  necessarily  a  dangerous  device.  It  is  an  ordinary 
vehidle  of  pleasure  and  business.  It  is  no  more  dangerous  per  se  than  a  team 
of  horses  and  a  carriage,  or  a  gun,  or  a  sailboat,  or  a  motor  launch." 

It  was  said  in  City  of  Chicago  v.  Banker,  112  111.  App.  94,  text  99 : 

"The  fact  that  an  automobile  is  a  comparatively  new  vehicle  is  beside  the 
question.  The  use  of  the  streets  must  be  extended  to  meet  the  modem  means 
of  locomotion." 

The  discussion  in  Moses  v.  Pittsburg  F.  W.  &  C.  R.  R.  Co.,  21  111. 
516,  as  to  the  right  to  the  use  of  streets  will  be  found  profitable. 
Also,  see  Brinkman  v.  Pacholke,  41  Ind.  App.  662,  text  666,  84 
N.  E.  762.  As  was  said  in  the  note  in  13  Am.  &  Eng.  Ann.  Cas., 
referred  to  above : 

"Accordingly  it  has  been  generally  held  that  the  owner  of  an  automobile  has 
the  same  right  as  the  owner  of  other  vehicles  to  use  highways  or  streets,  and 
that  like  them  he  must  exercise  reasonable  care  and  caution  for  the  safety  of 
others." 
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In  fine,  whatever  may  be  our  individual  feelings  toward  the  auto- 
mobile, and  we  recognize  the  fact  that  some  view  it  with  less  and 
some  with  more  favor,  it  would  seem  to  have  come  to  stay  with  us, 
and  we  would  hardly  be  warranted  in  classing  it  as  "  an  undesir- 
able citizen,"  and  we  most  assuredly  cannot  treat  it  as  an  outlaw. 
It  is  stated,  we  think  correctly,  in  Clark's  Street  Eailway  Acci- 
dent Law,  §  103: 

"While  it  is  dear  that  the  right  of  a  street  railway  to  that  part  of  the 
street  on  which  its  tracks  are  laid  is  not  an  exclusive  one,  it  is  generally  held 
that  its  rights  are  superior  to  those  of  the  general  public,  except  at  street 
crossings,  where  the  rights  of  both  are  equal." 

Also,  see  Nellis  on  Street  Railroad  Accident  Law,  270,  36  Cyc. 
1495,  and  authorities  cited  in  the  notes. 

While  the  authorities  are  not  in  entire  harmony  upon  the  point, 
the  decided  weight  of  authority  is  to  the  effect  that  the  driver  of  a 
vehicle  about  to  cross  a  street  railway  track  is  not,  in  every  case, 
required  as  a  matter  of  law  to  stop,  look  and  listen.  See  Clark  on 
Street  Eailway  Accident  Law,  p.  293;  Nellis  on  Street  Railway 
Accident  Law,  353  et  seq.;  36  Cyc.  1537  to  1541.  The  law  is  thus 
stated  by  Judge  Taft  in  Cincinnati  St.  By.  Co.  v.  Whit  comb,  66 
Fed.  915,  text  919,  14  C.  C.  A.  183,  187: 

"  The  exceptions  to  the  charge  of  the  court  are  very  voluminous,  very  long, 
and  many  of  them  are  quite  frivolous.  Generally,  the  exceptions  to  the  charge 
may  be  comprehended  under  three  heads :  First,  the  court  was  asked  to  charge 
the  jury  that  it  was  the  absolute  duty  of  Whitcomb  not  only  to  look  and 
listen  for  the  coming  of  the  car,  but  also  to  stop,  look  and  listen.  It  certainly 
is  not  the  law  that  persons  crossing  street  railway  tracks  in  a  city  in  a 
vehicle  are  obliged  to  stop  before  crossing,  unless  there  is  some  circumstance 
which  would  make  that  ordinarily  prudent.  We  have  already  held  in  the 
cases  of  Railroad  Co.  v.  Farra,  66  Fed.  406,  13  C.  C.  A.  602,  and  McGhee  v. 
White,  66  Fed.  602,  13  C.  C.  A.  608,  that  it  is  not  the  absolute  duty,  as 
matter  of  law,  for  one  crossing  a  steam  railway  track  to  stop,  look  and  listen, 
but  that  the  necessity  for  stopping  is  to  be  determined  by  the  circumstances, 
and  is  usually  a  question  to  be  left  to  the  jury,  and  so  the  court  below  in  this 
case  treated  it.  The  rule  cannot  be  stricter  in  respect  to  crossing  a  street 
railway  than  in  crossing  a  stsam  railroad.  The  cases  relied  upon  are  chiefly 
Pennsylvania  cases.  In  that  State  the  Supreme  Court  has  adopted  a  rule 
of  law  requiring  every  person  to  stop,  look  and  listen  before  crossing  the  rail- 
road track.  This  rule  is  not  followed  in  other  States,  and  certainly  is  not  the 
law  in  the  federal  courts." 

The  Supreme  Court  of  Massachusetts,  in  Bobbins  v,  Springfield 
St.  By.  Co.,  165  Mass.  30,  text  36,  42  N.  E.  334,  335,  has  stated 
its  view  of  the  law  as  follows : 
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''The  deeUions  of  this  court  show  that  a  diBtmction  has  been  taken  with 
respect  to  the  duty  to  look  and  listen  when  crossing  the  tracks  of  a  steam 
railroad  where  a  railroad  train  has  the  exclusive  right  of  way,  and  when 
crossing  the  trades  of  a  street  railway  company  in  a  public  street  where  the 
oars  have  not  an  ezclusiye  right  of  way,  but  are  run  in  the  street  in  common 
with  other  vehicles  and  with  travelers.  The  fact  that  the  power  used  by  the 
street  railway  company  is  electricity  instead  of  that  of  horses  has  not  been 
deemed  by  the  court  sufficient  to  make  the  rule  of  law  which  has  been  laid 
down  concerning  the  crossing  of  the  track  of  a  steam  railroad  exactly  appli- 
cable to  a  street  railway." 

We  would  also  refer  to  Tacoma  By.  &  Power  Co.  v.  Hays,  110 
Fed.  496,  49  C.  C.  A.  115,  and  Chicago  &  Joliet  Ry.  Co.  v.  Wanic, 
230  111.  530,  82  N.  E.  821,  15  L.  R.  A.  (N.  S.)  1167.  The  cases 
of  Hackney  v.  West  Jersey  &  8.  R.  Co.,  78  N.  J.  Law  454,  78  Atl. 
747,  32  L.  R.  A.  (N.  S.)  266,  and  Phillips  v.  Washington  &  Rock- 
ville  Ry.  Co.,  104  Md.  455,  65  Atl.  422,  10  Am.  &  Eng.  Ann.  Cas. 
334,  especially  the  respective  notes  appended  thereto,  will  prove 
serviceable. 

There  is  no  necessity  for  discussing  the  other  assignemnts.  It 
necessarily  follows  from  what  we  have  said  that  the  judgment  must 
be  reversed. 

Whitfield,  C.  J.,  and  Cockrell,  J.,  concur. 

Taylob,  Hockeb  and  Pabkhill,  JJ.,  concur  in  the  opinion. 


White  V.  South  Covington  &  C.  8t.  Ry.  Co. 
(Kentucky  —  Court  of  Appeals.) 

1.  Passenoeb  Assaulted  bt  Gonductob;  Exemplaby  Damages.  —  Exemplary 

damages  may  be  awarded  to  a  passenger  assaulted  by  a  conductor  where 
the  jury  believes  that  the  assault  was  wantonly  and  maliciously  inflicted. 

2.  When  Company  Liable  pob  Assault  Committed  by  Conductob;  —  A  street 

railway  company  is  liable  for  assault  upon  a  passenger  by  the  conductor 
in  charge  of  a  car,  whether  the  assault  is  committed  in  the  interest  of  the 
company  or  as  the  result  of  personal  malice.  Mere  insulting  language 
will  not  excuse  an  assault. 

EXEMPIiABY  DAMAGES  FOB  ASSAUIiT  OB  EJECTION  OF 
PASSENOEB. 

If  a  servant  of  a  street  railway  company  malicnously,  wilfully  or  wantonly 
assaults  a  passenger  upon  a  street  car,  or  maliciously,  wilfully  or  wantonly 
ejects  him  therefrom  when  he  is  entitled  to  ride,  the  passenger  will  generally 
be  entitled  to  recover  exemplary  or  punitive,  as  well  as  compensatory,  dam- 
ages in  an  action  by  him  against  the  company. 
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The  company  is  liable  if  a  conductor  uses  more  force  than  necessary  in 
repelling  an  attack  made  upon  him  by  a  passenger. 
Z.  Plbadinq;  Bubdbn  of  Pboof.  —  Where,  in  action  for  an  assault  upon  a 
passenger  by  a  conductor,  it  is  alleged  in  the  petition  that  the  conductor 
made  the  assault  on  the  plaintiff  while  acting  in  the  scope  of  his  employ- 
ment, and  this  was  expressly  denied  by  the  answer,  the  burden  of  proof 
is  upon  the  plaintiff. 

PLAiNTiFr  appeals  from  a  judgment  for  defendant    Reported  150  S.  W.  837. 

Howard  M.  Benton  and  Judson  A.  Shuey,  both  of  Newport,  for 
appellant. 

L.  /.  Crawford  and  L.  J.  Crawford,  Jr.,  both  of  Newport,  for 
iippellee. 

Opinion  by  Nunn,  J. : 

Appellant  boarded  one  of  appellee's  cars  in  Cincinnati,  Ohio,  to 
;go  to  his  home  across  the  river  in  Kentucky;  and,  according  to 
appellant,  while  he  was  going  through  what  is  known  as  '^  Taylor's 
Bottom,"  before  reaching  Bellevue,  he  belched  up  a  part  of  a 

AlAbaauu  —  Birmingham  Ry.,  etc..  Power  Co.,  45  So.  164. 

Arkansas.  —  Little  Rock,  etc.,  Elec.  Co.  v.  Goemer,  80  Ark.  158,  95  S.  W. 
1007,  7  L.  R.  A.  (N.  S.)  97. 

Oeorsi*-  —  City  ft  Suburban  Ry.  Co.  v.  Brauss,  70  Ga.  368. 

nilmoia.  —  Chicago  Consol.  Tract.  Co.  ▼.  Mahoney,  230  111.  562;  Amann  v. 
C^hicago  Consol.  Tract.  Co.,  243  III.  263,  90  N.  E.  673;  Kiley  v.  Chicago  City 
Ry.  Co.,  90  111.  App.  275,  aff'd,  189  111.  384,  59  N.  E.  794,  52  L.  R.  A.  626,  82 
Am.  St.  Rep.  460. 

Indiana.—  Citizens'  St.  R.  Co.  v.  Willoeby,  134  Ind.  563,  33  N.  E.  627. 

Kentnokj.  —  Lexington  Ry.  Co.  v.  Codne,  111  Ky.  799,  23  Ky.  L.  Rep. 
1137,  64  S.  W.  848,  98  Am.  St.  Rep.  430;  Lexington  Ry.  Co.  v.  O'Brien,  3  St. 
Ry.  Rep.  270,  27  Ky.  L.  Rep.  336,  84  S.  W.  1170. 

KinnMota.  — Berg  v.  St.  Paul  City  Ry.  Co.,  96  Minn.  513,  105  N.  W.  191. 

MlMiasippi.  —  Southern,  etc..  Tract.  Co.  v.  Compton,  86  Miss.  269,  38  So. 
629. 

lOMonri.  — McNamara  v.  St.  Louis  Transit  Co.,  182  Mo.  676,  3  St  Ry. 
Rep.  514,  81  8.  W.  880;  Tanger  v.  Southwest  Missouri  Elec.  Ry.  Co.,  85  Mo. 
App.  28;  Ickenroth  v.  St.  Louis  Transit  Co.,  102  Mo.  App.  597,  77  S.  W.  162; 
Summerfield  v.  St  Louis  Transit  Co.,  108  Mo.  App.  718,  84  S.  W.  172;  Madigan 
V.  St  Louis  Transit  Co.,  5  St  Ry.  Rep.  629,  117  Mo.  App.  118,  93  S.  W.  316; 
Shelby  v.  Metropolitan  St  Ry.  Co.,  141  Mo.  App.  614,  125  S.  W.  1189;  Mills 
T.  MetropoUtan  St  Ry.  Co.,  157  Mo.  App.  529,  137  S.  W.  1006. 

OMo.  — Scioto  Valley  Tract.  Co.  v.  Crayvill,  29  Ohio  Cir.  Ct  96;  Ann 
Arbor  Ry.  Co.  v.  Amos,  97  N.  E.  978. 
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sardine  sandwich  he  had  eaten  just  before  getting  on  the  car,  and 
threw  it  out  of  the  window  to  his  right,  but,  according  to  appellee, 
he  vomited  and  threw  a  part  of  it  on  his  seat  and  on  the  car  floor. 
Soon  after  this  belching  or  vomiting,  the  conductor  approached 
him,  took  hold  of  his  shoulder,  shook  him,  and  told  him  to  go  to  the 
back  platform;  that  that  was  the  place  for  him.  The  conductor 
started  towards  the  back  platform  and  appellant  followed  him,  and, 
according  to  his  testimony,  he  asked  the  conductor  what  he  shook 
him  for,  and  the  conductor  answered  and  told  him,  if  he  wanted  to 
vomit,  to  vomit  over  the  railing.  All  the  witnesses  testified  that 
there  were  some  angry  words  passed  between  them,  and  that  the 
conductor  struck  appellant  twice,  breaking  his  nose,  loosening  some 
of  his  teeth  and  blacking  one  of  his  eyes,  when,  according  to  appel- 
lant and  his  witnesses,  appellant  had  done  nothing  to  the  conductor 
to  cause  him  to  so  treat  him.  The  testimony  of  appellee  tended  to 
show  that  appellant's  conduct  and  language  were  insulting  and 
boisterous,  and  that  appellant  struck,  or  attempted  to  strike,  the 
conductor  before  the  conductor  hit  him.  We  have  stated  only 
enough  of  the  substance  of  the  testimony  to  show  what  issues  of 
fact  were  made. 

Pennsylvania.  —  Artherholt  v.  Erie  Elec.  Motor  Co.,  27  Pa.  Super.  Ct. 
141 ;  Adams  v.  Beaver  Valley  Tract.  Co.,  41  Pa.  Super.  Ct.  403. 

Tennessee.  —  See  Knoxville  Tract.  Co.  v.  Lane,  103  Tenn.  376,  53  S.  W. 
657,  46  L.  R.  A.  649. 

In  Berg  v.  St.  Paul  City  Ry.  Co.,  96  Minn.  513,  106  N.  W.  191,  the  court 
said:  "Where  the  act  is  shown  to  have  been  wanton,  or  malicious,  or  fraudu- 
lent, or  oppressive,  and  of  such  a  character  as  to  indicate  that  he  acted  with 
a  reckless  disregard  of  the  rights  of  the  plaintiff,  the  jury  in  their  discretion 
may  award  to  the  plaintiff,  in  addition  to  his  compensatory  damages,  such 
further  reasonable  sum  as  exemplary  damages  as  they  deem  just;  but  the 
plaintiff  is  not  entitled  to  such  damages  as  a  matter  of  legal  right  in  any 
case."  In  McNamara  v.  St.  Louis  Transit  Co.,  3  St.  Ry.  Rep.  514,  182  Mo. 
676,  81  S.  W.  880,  the  court  said :  "  To  entitle  the  plaintiff  to  punitive  or 
exemplary  damages  the  act  complained  of  must  have  been  maliciously  done, 
for  the  law  does  not  punish  civilly  a  person  for  doing  an  unintentional  wrong. 
It  compensates  the  person  wronged,  but  inflicts  no  punishment  upon  the 
offender." 

To  entitle  the  plaintiff  to  exemplary  damages  it  is  not  necessary  to  prove 
**  express  malice,"  if  the  proof  shows  that  the  conductor  acted  with  a  wanton, 
wilful  or  reckless  disregard  of  the  plaintiff's  rights;  in  such  case  malice  will 
be  inferred.  Chicago  Consol.  Tract.  Co.  v.  Mahoney,  230  111.  562.  Express 
or  actual  malice  can  but  rarely  be  proven  directly,  but  malice  may  be  and 
conunonly  is  inferred  from  the  wilful  doing  of  a  wrongful  act.  Summerfield 
v.  St.  Louis  Transit  Co.,  108  Mo.  App.  718,  84  S.  W.  172. 
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The  court  gave  the  jury  three  instructions.  The  first  was  ob- 
jected to  by  appellant,  and  the  second,  which  was  upon  the  measure 
of  damages,  was  objected  to  by  appellee  because  it  allowed  the 
jury  to  find  exemplary  damages  for  appellant  if  it  believed  the 
injuries  were  wantonly  and  maliciously  inflicted  upon  him  by  appel- 
lee's servant.  We  have  not  been  cited  to,  nor  do  we  know  of,  any 
authority  condemning  this  instruction.  All  the  authorities  in  this 
State  upon  the  subject  sustain  it 

The  first  instruction  is  as  follows : 

"If  the  jury  believe  from  the  evidence  that  on  the  17th  day  of  July,  1911, 
while  plaintiff  was  a  passenger  upon  defendant's  car,  the  conductor  in  charge 
and  control  of  said  car,  not  in  his  necessary  or  to  him  apparently  necessary 
self-defense,  assaulted,  beat  and  bruised  the  plaintiff,  and  as  the  direct  and 
proximate  result  thereof  the  plaintiff  was  injured,  they  will  find  for  the 
plaintiff.  On  the  other  hand,  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  on  the  occasion  in  question  was  disorderly  or  abusive  and  insulting  to 
the  conductor  then  and  there  in  charge  and  control  of  said  car,  and  the  said 
conductor  used  no  more  force  than  was  reasonably  necessary  to  eject  said 
plaintiff  from  said  car,  or  if  the  jury  believe  from  the  evidence  that  on  the 
occasion  in  question  the  plaintiff  himself  was  the  aggressor,  and  while  on  the 
car  as  a  passenger  thereof  cursed  and  abused  the  conductor,  or  assaulted  him. 

Punitive  damages  may  be  awarded  where  it  appeared  that  the  conductor, 
using  obscene  language,  grasped  a  passenger  by  the  neck  and  threw  him  off  the 
car.  Amann  v.  Chicago  Consol.  Tract.  Co.,  243  111.  263,  90  N.  E.  673.  The 
intentional  kicking,  without  just  cause  or  excuse,  by  a  street  car  conductor, 
of  a  boy  who  is  attempting  to  board  the  car  to  become  a  passenger,  will  justify 
an  award  of  exemplary  damages,  although  the  conductor  thought  the  boy  was 
trying  to  steal  a  ride.  McNamara  v.  St.  Louis  Transit  Co.,  182  Mo.  676,  81 
S.  W.  880,  66  L.  R.  A.  486.  Where  the  conductor  wilfully  assaulted  the  pas- 
senger because  the  latter  inadvertently  rang  up  a  fare,  exemplary  damages  are 
proper.  Artherholt  v.  Erie  Elec.  Motor  Co.,  27  Pa.  Super.  Ct.  141.  Where 
the  conductor  and  the  plaintiff  had  an  altercation  and  thereafter  the  conductor 
followed  the  passenger  to  the  steps  of  the  car  and  struck  him  with  an  iron 
bar  as  he  was  alighting,  exemplary  damages  may  be  allowed.  Neuer  v.  Metro- 
politan St.  Ry.  Co.,  143  Mo.  App.  402,  127  S.  W.  669. 

A  street  railway  company  is  liable  for  punitive  damages  where  its  conductor 
wilfully  refuses  to  honor  a  valid  transfer  under  circumstances  of  insult  and 
aggravation,  followed  by  an  assault  upon  the  passenger.  Little  Rock,  etc., 
Elec.  Co.  V.  Goemer,  80  Ark.  158,  95  S.  W.  1007,  7  L.  R.  A.  97.  Where  the 
acts  of  the  servants'" of  a  street  railway  company  in  ejecting  a  passenger  are 
wilful,  and  with  a  wanton  disregard  of  the  rights  of  others,  exemplary  dam- 
ages may  be  allowed.  Summerfield  v.  St.  Louis  Transit  Co.,  108  Mo.  App. 
718,  84  S.  W.  172.  Where  a  passenger  was  ejected  in  the  middle  of  the  street 
in  the  mud,  when  there  was  a  crossii^  within  a  short  distance,  punitive  dam- 
ages may  properly  be  allowed.    City  ft  Suburban  Ry.  Co.  v.  Brauss,  70  Qa. 


Digitized  by 


Googk 


366  Steeet  Railway  Refobts.  [Vol.  8 

the  conductor  had  a  right  to  defend  himself^  and  even  though  they  may  believe 
from  the  evidence  under  such  a  state  of  case  that  more  force  was  used  by  the 
conductor  than  was  necessary  to  defend  himself,  if  the  plaintiff  was  the 
aggressor  they  will  find  for  the  defendant." 

It  was  the  duty  of  appellee  to  use  care  to  safely  transport  appellant 
to  his  destination,  and  to  protect  him  from  insult  and  injury  at 
the  hands  of  others  or  its  servants. 
In  6  Cyc,  p.  601,  it  is  said: 

"•  •  •  Therefore  the  carrier  is  liable  for  assault  upon  a  passenger  l^ 
the  conductor  in  charge  of  the  train  or  car  in  which  the  passenger  is  riding, 
whether  the  assault  is  in  the  supposed  interest  and  discharge  of  a  supposed 
duty  to  the  carrier  or  is  made  as  the  result  of  personal  malice  or  desire  for 
revenge  for  an  affront."  etc. 

See  also  the  cases  of  Sherley  v.  Billings,  8  Bush  147,  8  Am.  Rep. 
451,  and  L.  &  N.  R.  B.  Co.  v.  Donaldson,  43  S.  W.  439,  19  Ky. 
Law  Rep.  1384.  The  rule  above  stated,  of  course,  only  applies 
when  the  assault  takes  place  while  the  person  is  actually  a  pas- 
senger, and,  of  course,  as  stated  in  6  Cyc,  p.  602 : 

"  If  the  servant  of  the  carrier  acts  only  in  justifiable  self-defense  as  against 
an  assault  by  the  passenger,  the  carrier  will  not  be  liable;  but  no  provocation, 
consisting  in  mere  insulting  language,  will  excuse  an  assault." 

368.  In  a  case  where  the  mere  removal  of  a  passenger  from  the  car  might  be 
lawful,  if  the  conductor  uses  excessive  force  or  his  acts  are  wanton,  exemplary 
damages  may  be  recovered.  Tanger  v.  Southwest  Missouri  Elec  Ry.  Co.,  85  ' 
Ho.  App.  28.  Where  the  expulsion  of  a  female  from  a  street  car  in  the  pres- 
ence of  a  score  of  people  was  wrongful,  and  to  some  extent  rough  and  forcible, 
the  question  of  exemplary  damages  may  be  submitted  to  the  jury.  Ann  Arbor 
Ry.  Co.  V.  Amos,  (Ohio)  97  N.  E.  978. 

Where  a  passenger  is  ejected  by  a  conductor  through  an  honest  mistake  of 
the  latter,  and  excessive  force  is  not  used,  though  the  ejection  is  wrongful, 
the  passenger  cannot  generally  recover  exemplary  damages  in  action  for  the 
injuries  sustained. 

Arkansas.  — Little  Rock  Tract,  ft  Elec  Co.  v.  Winn,  4  St.  Ry.  Rep.  42,  75 
Ark.  529,  87  S.  W.  1026. 

Colorado.  —  Denver  Tramway  Co.  v.  Cloud,  6  Colo.  App.  445,  40  Pac.  779. 

MlnnoTOta.  — Pine  v.  St.  Paul  City  Ry.  Co.,  60  Minn.  144,  52  N.  W.  892, 
16  L.  R.  A.  347 ;  Berg  v.  St.  Paul  City  Ry.  Co.,  96  Minn.  513,  106  N.  W.  191. 

MiMiMippL  — Vicksburg  R.  Power  ft  Mfg.  Co.  v.  Marlett,  78  Miss.  872, 
29  So.  62. 

MlMouri.  — Madigan  v.  St.  Louis  Transit  Co.,  5  St.  Ry.  Rep.  629,  117  Mo. 
App.  118,  93  S.  W.  316. 

Now  York.  —  Hamilton  v.  Third  Ave.  R.  Co.,  63  N.  Y.  25;  Muckle  v.  Roch- 
ester Ry.  Co.,  79  Hun  32,  29  N.  Y.  Supp.  732,  6  St.  Ry.  Rep.  193;  Eddy  v. 
Syracuse  Rapid  Transit  Ry.  Co.,  60  App.  Div.  109,  63  N.  Y.  Supp.  645.    See 


Digitized  by 


Googk 


White  v.  South  Covington  &  C.  St.  Ry.  Co.         367 

In  the  case  of  8t.  Louis  Sovihwestem  Ry.  Co.  v.  Berger,  64  Ark. 
613,  44  S.  W.  809,  39  L.  R.  A.  784,  it  is  stated,  in  effect,  that,  if 
a  conductor  uses  force  greatly  in  excess  of  that  necessary  or  which 
would  appear  to  a  reasonably  prudent  person  under  like  circum- 
stances to  be  necessary  in  repelling  an  attack  made  on  him  by  a 
passenger,  the  company  is  liable.  In  the  case  of  B.  &  0.  R.  R.  Co. 
V.  Barger,  80  Md.  23,  30  Atl.  560,  26  L.  R.  A.  220,  45  Am.  St. 
Rep.  319,  the  court  said,  in  effect,  that  an  assault  by  a  conductor 
upon  a  passenger  is  not  excused  or  the  liability  of  the  carrier  de- 
feated by  the  fact  that  the  passenger  had  used  grossly  profane  and 
abusive  language  to  the  conductor  without  provocation.  See  also 
/.  C.  R.  Co.  V.  Ounterman,  135  Ky.  438,  122  S.  W.  514.  These 
authorities  appear  to  be  in  line  with  all  the  authorities  on  the  sub- 
ject, except  the  case  of  Wise  v.  South  Covington  &  Cincinnati  Ry. 
Co.,  17  Ky.  Law  Rep.  1359,  34  S.  W.  894.  That  case  was  ap- 
pealed to  this  court  twice,  and  Wise  was  appellant  both  times,  and 
this  court  reversed  the  lower  court  each  time.  A  reversal  was  had 
on  the  second  appeal  because,  as  said  by  the  court : 

**  On  the  return  of  the  case  the  instructions  given  authorized  an  assault  hy 
the  defendant's  agent  on  the  plaintiff,  if  he   (Wise)    first  used  indecent  or 

also  Rowe  v.  Brooklyn  H.  R.  Co.,  71  App.  Div.  474,  76  N.  Y.  Supp.  893;  Jacobs 
V.  Third  Ave.  R.  Co.,  75  N.  Y.  Supp.  679. 

Ohio.  —  Carr  v.  Toledo  Trac.  Co.,  10  Ohio  Cir.  Dec.  296. 

Where,  through  an  error  of  a  former  conductor  or  for  some  other  reason, 
a  conductor  refuses  in  good  faith  to  accept  a  transfer  tendered  to  him  and 
ejects  the  passenger,  exemplary  damages  are  not  proper.  Little  Rock  Trac.  & 
Elec.  Co.  V.  Winn,  4  St.  Ry.  Rep.  42,  75  Ark.  629,  87  S.  W.  1026;  Vicksburg 
R.  Power  ft  Mfg.  Co.  y.  Marlett,  78  Miss.  872,  29  So.  62 ;  Muckle  v.  Rochester 
Ry.  Co.,  79  Hun  32,  29  N.  Y.  Supp.  732,  6  St.  Ry.  Rep.  193;  Eddy  v.  Syracuse 
Rapid  Transit  Ry.  Co.,  60  App.  Div.  109,  63  N.  Y.  Supp.  646;  Carr  v.  Toledo 
Trac  Co.,  10  Ohio  Cir.  Dec  296. 

If  a  conductor,  using  no  more  force  than  is  necessary,  ejects  a  passenger 
under  the  mistaken  belief  that  such  passenger  has  not  paid  his  fare,  no  case 
is  presented  for  the  allowance  of  punitive  damages.  Madigan  v.  St.  Louis 
Transit  Co.,  6  St  Ry.  Rep.  629,  117  Mo.  App.  118,  93  S.  W.  316. 

Where  a  conductor,  without  previous  ill  will  and  without  unkind  words, 
declines  to  receive  an  intoxicated  man  as  a  passenger,  and  when  the  latter  at- 
tempts to  board  the  car  pushes  him  on  the  breast  so  that  he  falls  and  is  in- 
jured, exemplary  damages  are  not  properly  awarded.  Greenwood  v.  Union 
Tract.  Co.,  30  Pa.  Super.  Ct.  488. 

Where  a  passenger  brings  an  action  for  ejection  in  the  form  of  an  action  for 
breach  of  the  carrier's  contract  to  carry  him,  exemplary  damages  cannot  be 
recovered.    Moon  v.  Interurban  St  Ry.  Oo.,  86  N.  Y.  Supp.  363. 
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abusive  language,  calculated  to  provoke  the  agent  or  excite  him  to  the  oommii- 
sion  of  the  wrong,  if  any,  complained  of  by  the  plaintiff/* 

This  ruling  is  in  line  with  the  authorities  above  cited,  but  the 
opinion  proceeded  by  saying  that  the  jury  should  have  been  in- 
structed as  follows: 

"  For  the  plaintiff  the  jury  should  have  been  told  that  if  the  plaintiff,  whilst 
on  defendant's  car  as  a  passenger,  was  cursed  and  abused  by  its  conductor,  the 
company  is  liable;  and  if  the  abuse  and  maltreatment,  if  any  existed,  was 
continued  to  the  sidewalk,  and  the  plaintiff  knocked  down  and  maltreated  by 
the  conductor,  the  company  is  respon^ble,  unless  the  jury  further  believe  the 
plaintiff  to  have  been  the  aggressor,  and  while  on  the  car  cursed  and  abused 
the  conductor  or  assaulted  him,  either  on  or  off  the  car,  then  the  conductor 
had  the  right  to  defend  himself,  and,  further,  under  such  a  state  of  case,  if 
more  force  was  used  by  the  conductor  than  was  necessary  to  defend  himself, 
if  the  plaintiff  was  the  aggp*essor,  the  company  is  not  responsible.  This,  it 
seems  to  us,  presents  the  law  of  the  case.'* 

We  presume  that  by  inadvertence  the  court  used  "  or,"  instead 
of  "  and,"  in  the  phrase  "  cursed  and  abused  the  conductor  or  as- 
saulted him,"  or  that  the  mistake  was  made  by  the  printer.  The 
same  must  be  true  of  the  omission  of  the  word  "  no  "  from  between 
the  words  "  if  "  and  "  more  "  in  the  phrase  "  if  more  force  was 

In  Hamilton  v.  Third  Ave.  R.  Co.,  53  N.  Y.  26,  the  court  said:  "The  object 
of  damages  is  to  pimish  the  defendant  and  to  restrain  him  and  others  from 
doing  the  like  acts  in  future.  But  when  there  has  been  no  intentional  offense 
committed,  when  a  party  has  not  only  done  what  he  honestly  believes  to  be 
his  rfuty,  punishment  is  not  deeerved.  There  is  no  occasion  for  an  example, 
for  none  is  necessary.  It  is  only  to  cases  of  moral  wrong,  recklessness  or 
malice  that  this  public  consideration  applies.  In  such  cases  the  law  uses  the 
suit  of  a  private  party  as  an  instrument  of  public  protection,  not  for  the  sake 
of  the  suitor,  but  for  that  of  the  public.  It  is  not  the  form  of  the  action  that 
gives  the  right  to  the  jury  to  give  punitive  damages,  but  the  moral  culpability 
of  the  defendant." 

In  some  jurisdictions  a  street  railway  company  is  not  liable  for  exemplary 
damages  on  account  of  the  wrongful  act  of  its  servant  where  it  did  not 
authorize  or  ratify  the  act.  Peterson  v.  Middlesex,  etc.,  Trac.  Co.,  3  St.  Ry. 
Rep.  622,  71  X.  J.  L.  296,  69  Atl.  456;  Robinson  v.  Superior  Rapid  Transit  Ry. 
Co.,  94  Wis.  345,  68  N.  W.  961,  34  L.  R.  A.  205,  59  Am.  St.  Rep.  897;  Vassau 
V.  Madison  Elec.  Ry.  Co.,  106  Wis.  301,  82  N.  W.  152.  See  also  Di  Benedetto 
V.  Milwaukee,  etc..  Light  Co.,  149  Wis.  566,  136  N.  W.  282.  The  retention  of 
the  servant  committing  the  wrongful  act  in  the  employ  of  the  street  railway 
company,  after  knowledge  of  the  act,  is  evidence  tending  to  show  a  ratification 
of  his  act.  Robinson  v.  Superior  Rapid  Transit  Ry.  Co.,  94  Wis.  346,  68 
N.  W.  961,  34  L.  R.  A.  205,  69  Am.  St.  Rep.  897. 
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used  by  the  conductor  than  was  necessary  to  defend  himself,  if  the 
plaintiff  was  the  aggressor."  The  last  three  words,  "  was  the 
aggressor,"  should  have  been  omitted  from  the  phrase  last  copied, 
and  the  words,  "  if  the  plaintiff  first  assaulted  the  conductor,"  in- 
serted in  their  stead.  As  it  was,  the  jury  might  have  concluded 
that  Wise  was  the  aggressor  by  the  use  of  insulting  language,  for 
which  the  case  was  reversed  on  the  second  appeal.  There  should 
also  be  inserted  for  appellee  between  the  words  "  conductor  "  and 
"  than  "  the  words,  "  exercising  a  reasonable  judgment  under  the 
circumstances."  To  this  extent  the  above  opinion  is  modified. 
From  what  we  have  said  it  will  be  seen  that  the  instruction  given 
in  this  case  is  clearly  erroneous.  Instruction  No.  3  is  also  errone- 
ous, and  should  be  modified  so  as  to  conform  to  the  views  expressed 
in  this  opinion. 

Appellant  also  claims  the  court  erred  in  placing  the  burden  of 
proof  upon  him.  It  was  alleged  in  the  petition  that  the  conductor 
made  the  assault  on  appellant  while  acting  in  the  scope  of  his  em- 
ployment, and  this  was  expressly  denied  by  answer.  Therefore, 
the  burden  was  upon  appellant  in  this  respect  at  all  events,  and 
the  court  did  not  err  in  the  matter.  We  are  also  unable  to  say 
that  the  court  erred  in  allowing  the  amended  answer  to  be  filed. 

In  Jfew  York  the  recovery  of  exemplary  damages  against  the  master  is  not 
permitted  for  the  act  or  negUgence  of  his  servant,  unless  he  has  authorized  his 
misconduct;  or  ratified  it,  or  unless  the  conduct  complained  of  is  that  of  the 
servant  while  he  is  in  the  service,  after  his  unfitness  for  it  is  known  to  the 
latter.  Muckle  v.  Rochester  Ry.  Co.,  79  Hun  32,  29  N.  Y.  Supp.  732,  6  St. 
Ry.  Rep.  193.  In  Eddy  v.  Syracuse  Rapid  Transit  Ry.  Co.,  60  App.  Div.  109,  63 
K.  Y.  Supp.  646,  the  court  said:  "Exemplary  damages  are  awarded  by  way 
of  pimishmeot,  and  to  make  an  example  of  the  defendant  for  a  wilful  or 
malicious  wrongful  act,  and  to  prevent  a  repetition  of  the  wrong  by  him,  or 
for  a  wrongful  act,  though  not  wilful  or  malicious,  yet  of  such  a  character  as 
to  indicate  a  reckless  disregard  of  the  rights  of  others.  It  would  not  be  just 
to  mulct  a  railroad  company  in  exemplary  damages  for  the  first  act  of  mis- 
conduct toward  passengers  by  one  of  its  conductors  of  previous  good  character 
and  conduct,  and  whom  it  had  no  reason  to  believe  would  be  guilty  of  miscon- 
duct. Well-considered  precedents  preclude  the  recovery  of  exemplary  damages 
in  such  cases,  and  while  public  policy  requires  that  the  common  carrier  shall 
be  held  liable  in  compensatory  damages  for  the  wilful  or  malicious  or  wrongful 
acts  of  its  conductors,  no  public  policy  demands  the  extension  of  the  rule  to 
authorize  a  recovery  for  exemplary  damages  when  the  employer  has  not  been 
guilty  of  negligence  in  employing  or  retaining  the  conductor,  and  has  not 
ratified  his  wrongful  act." 

Vol.  8—24 
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It  came  rather  late,  but  it  does  not  appear  that  the  lower  court 
abused  its  discretion  in  the  matter. 

For  these  reasons,  the  judgment  of  the  lower  court  is  reversed, 
and  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 


Ohio  Electric  By.  Co.  v.  Village  of  Ottawa. 

(Ohio  —  Supreme  Court.) 

AuTHOBmr  of  Municipal  Gobporahon  to  Compel  Stbeet  Railway  Compant 
TO  Light  Its  Bbidgb  Within  Limits  of  Such  Cobpobation  ;  Appucation 
OF  Railboao  Statutes  to  Street  Railboads.  —  A  municipal  corporation 
has  no  authority  to  compel  an  interurban  or  street  railroad'  company  to 
light  its  bridge  or  railroad  within  the  limits  of  such  corporation.  Section 
1536 — 176,  Revised  Statutes  1908^  applies  only  to  steam  railroads. 
(Syllabus  by  the  Court.) 

Dkfbndant  brings  error  from  reversal  of  judgment  dismissing  petition.    Re- 
ported 97  N.  E.  835. 

STATEMENT  OF  FACTS  BY  THE  COURT. 

The  village  of  Ottawa  brought  suit  in  the  Court  of  Common 
Pleas  of  Putnam  county  against  the  Ohio  Electric  Railway  Com- 
pany to  enforce  the  collection  of  a  claim  which  the  village  had  for 
lighting  the  tracks  of  the  railway.  The  petition,  after  averring  the 
incorporation  of  the  parties,  alleged  that  the  defendant  operated 
cars  through  said  village  on  certain  streets  named ;  that  the  defend- 
ant had,  prior  to  the  commencement  of  the  suit,  succeeded  to  all 
the  rights  of  a  prior  company  owning  said  tracks ;  that  on  May  6, 
1907,  the  council  of  the  village  passed  an  ordinance  by  the  provi- 
sions of  which  it  required  the  Lima  &  Toledo  Traction  Company, 
which  was  the  predecessor  in  title  to  the  defendant,  to  light  its 
tracks  within  the  limits  of  said  village  with  forty  candle  power  in- 
candescent electric  lights  located  as  named  in  the  ordinance ;  that 
a  copy  of  the  ordinance  was  served  on  the  Lima  &  Toledo  Traction 
Company ;  that  upon  failure  of  the  company  to  light  its  tracks  as 

Mvnioipal  Besi&lation  of  Street  Railway  Oompaaiea.  —  As  to  the 

power  of  municipalities  to  regulate  the  operation  of  street  railways,  see  2  St. 
Ry.  Rep.  460;  3  St.  Ry.  Rep.  810;  5  St.  Ry.  Rep.  166,  229;  6  St.  Ry.  Rep. 
142,  290,  605;  7  St  Ry.  Rep.  160,  642. 
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required  by  said  ordinance  the  village  furnished  the  same,  and  de- 
mand was  made  of  the  defendant  for  the  cost  of  said  lights,  which 
was  refused.  To  this  petition  defendant  filed  a  general  demurrer, 
which  was  sustained  by  the  Common  Pleas  Court,  and  the  petition 
dismissed.  This  judgment  was  reversed  by  the  Circuit  Court,  and 
this  proceeding  is  brought,  seeking  to  reverse  the  judgment  of  the 
Circuit  Court  and  affirm  that  of  the  Common  Pleas. 

c7.  W.  Smith  and  Cable  &  Parmenter,  for  plaintiff  in  error. 
Bailey  &  Leasure,  for  defendant  in  error. 

Opinion  by  Johnson,  J. : 

The  demurrer  to  the  petition  raised  the  question  whether  a  mu- 
nicipal corporation  has  the  power  to  compel  an  interurban  railroad 
company,  operating  its  cars  by  electricity,  to  light  its  railway  or 
any  portion  thereof  within  the  limits  of  the  muncipality,  and  there 
is  no  other  question  in  this  case. 

Defendant  in  error  contends  that  the  ordinance  requiring  the 
lighting,  which  is  referred  to  in  the  petition,  was  authorized  by 
section  1536 — 176,  Revised  Statutes  1908,  while  plaintiff  in  error 
insists  that  the  section  applies  only  to  steam  railroads,  and  not  to 
street  or  interurban  railroads.  The  section  referred  to  provides 
that,  when  deemed  necessary  by  the  council,  it  shall  pass  an  ordi- 
nance requiring  the  individual  or  company  owning  or  operating  a 
bridge  or  railway  within  its  limits  to  light  such  bridge  or  railway 
within  a  specified  time.  Section  1536 — 179,  Revised  Statutes, 
provides  that  on  failure  of  the  owner  or  operator  to  comply  with 
the  ordinance  within  the  time  fixed  the  municipality  may  light  the 
bridge  or  railway  at  the  expense  of  the  owner  or  operator.  The 
Legislature  had  enacted  the  original  statute,  from  which  section 
1536 — 176  was  taken,  long  before  the  existence  of  interurban  or 
electric  railroads.  A  consideration  of  the  course  of  legislation  on 
the  subject,  which  has  been  gathered  and  set  forth  in  the  briefs  of 
counsel,  discloses  that  the  General  Assembly  has  not  regarded 
interurban  railroads  as  being  included  in  the  term  "  railroad,"  but 
that  interurban  railroads  have  been  classed  by  the  Legislature  with 
street  railroads. 

This  court  has  recognized  and  enforced  that  distinction  and 
classification  in  a  number  of  cases,  and  has  held  that  statutes  as  to 
railroads  do  not  apply  to  street  railroads,  unless  clearly  provided 
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by  the  statute  itself.  Massillon  Bridge  Co.  v.  Cambria  Iron  'Co., 
59  Ohio  St  179,  52  N.  E.  192 ;  State  v.  Traction,  Companies,  64 
Ohio  St.  272,  60  N.  E.  291;  Cincinnati,  Lawrenceburg  &  Awrora 
Elec.  St.  By.  Co.  v.  Lohe,  Adm'r,  68  Ohio  St.  101,  67  N.  E.  161, 
67  L.  R.  A.  637 ;  Commissioners  v.  Traction  Co.,  75  Ohio  St.  548, 
80  N.  E.  176.  The  construction  and  operation  of  interurban  rail- 
roads are  authorized  by  Act  of  May  17, 1894  (91  O.  L.  285),  being 
sections  3443—8  to  3443 — 13,  Revised  Statutes.  Section  3443 — 
13  provides: 

"  Such  companies  shaU  be  subject  to  the  same  regulations  now  provided  for 
street  railroads,  in  so  far  as  the  same  are  applicable,  and  shall  have  all  the 
powers  in  so  far  as  they  are  applicable,  that  other  street  railroad  companies 
have." 

The  subsequent  acts  of  the  Legislature  passed  from  time  to  time, 
since  the  enactment  of  the  above  statute,  in  reference  to  many  dif- 
ferent matters  touching  the  subject,  and  in  which  the  distinction 
pointed  out  has  been  preserved,  sufficiently  indicates  its  satisfac- 
tion with  that  distinction  and  classification. 

Bridge  Co.  v.  Cambria  Iron  Co.,  59  Ohio  St.  179,  52  K  E.  192, 
involved  the  construction  of  sections  3207  and  3208,  Revised  Stat- 
utes, relating  to  the  building  of  railroads  and  liens  for  labor  and 
material  employed  in  such  building.  It  was  claimed  that  the  word 
"  railroad  "  included  street  railroads,  and  that  the  liens  of  laborers 
and  materialmen  were  a  first  lien  on  a  street  and  interurban  rail- 
road under  the  latter  section.  But  it  was  held  that  the  word  "  rail- 
road ^^  does  not  include  street  railroads,  and  the  court  state  that 
interurban  street  railroads  are  not  regarded  by  the  Legislature  as 
being  included  within  the  word  "  railroad." 

State  V.  Traction  Companies,  64  Ohio  St.  272,  60  K  E.  291, 
was  a  contest  as  to  the  right  of  an  interurban  railway  company  and 
a  company  operating  a  road  on  the  streets  of  a  city  to  enter  into  a 
traffic  arrangement  for  the  carriage  of  merchandise  for  hire  on  the 
street.    The  court  in  the  opinion  remark : 

"  It  is  well  known  that  it  was  in  response  to  a  general  demand  for  increased 
traffic  facilities  between  cities  and  regions  surroimding  them  that  the  Act  of 
May  17,  1894,  which  is  now  included  in  sections  3443 — 8  to  3443 — 13,  Bevised 
Statutes,  was  enacted.  In  that  act  railways  of  this  character,  wherever  located, 
are  called  street  railways." 

Electric  Street  By.  Co.  v.  Lohe,  Adm'r,  68  Ohio  St.  101,  67  N. 
E.  161,  67  L.  R.  A.  637,  was  an  action  for  negligence  of  the  com- 
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pany,  by  which  a  man  standing  on  the  platform  of  a  moving  car 
was  killed.  The  court  observed  that  the  law  of  negligence,  or 
rather  of  contributory  negligence,  of  one  riding  on  a  platform  of 
a  street  railroad  car  is  not  the  same  as  of  one  riding  on  the  plat- 
form of  a  steam  railroad  car,  and  then  remark  that  interurban 
railroads  are  classed  by  the  General  Assembly  as  street  railroads. 
The  first  proposition  of  law  in  the  syllabus  is : 

"An  interurban  electric  railroad  is  classed  as  a  street  railroad  by  the 
statutes  of  this  State." 

The  subject  was  viewed  from  still  another  angle  in  Commission- 
ers V.  Traction  Co.,  75  Ohio  St.  548,  80  N.  E.  176.  There  the 
question  arose  on  the  interpretation  of  the  Act  of  April  25,  1904 
(97  Ohio  Laws,  p.  546),  "to  provide  how  railroad  and  highway 
crossings  may  be  constructed."  It  was  contended  by  the  commis- 
sioners that  the  word  "  railroad  "  in  the  statute  included  an  inter- 
urban railroad.  The  court  held  otherwise,  and  pointed  out  that 
the  various  acts  of  the  Legislature  on  the  subject  of  railroads  and 
street  railroads  show  that  in  the  opinion  and  intention  of  the  Legis- 
lature the  former  term  does  not  include  roads  of  the  latter  descrip- 
tion. 

Counsel  for  defendant  in  error  relies  on  the  case  of  State  v. 
Cleveland,  83  Ohio  St.  61,  93  N.  E.  467,  21  Ann.  Gas.  1284,  and 
the  Circuit  Court  seems  to  have  adopted  the  view  of  defendant  in 
error  as  to  the  controlling  effect  of  that  case  on  the  question  made 
here.  Defendant,  Cleveland,  was  indicted  for  throwing  a  stone  at 
a  railroad  car,  and  in  a  second  count  for  throwing  a  stone  at  a 
street  railway  car.  The  proof  showed  that  the  car  was  in  fact  an 
interurban  car.  The  statute  under  which  the  indictment  was 
found,  was  originally  passed  January  30,  1879  (76  Ohio  Laws,  p. 
11),  and  provided  that  "  whoever  throws  any  stone,  *  *  *  at 
any  railroad  car,"  etc.  In  1884  (Act  April  10,  1884  [81  Ohio 
Laws,  p.  125])  the  statute  was  amended,  so  as  to  include  steam 
vessels  or  water  craft,  and,  by  Act  March  12,  1887  (84  Ohio  Laws, 
p.  81),  also  added,  "  at  any  cable  railway  car  or  street  railway 
car."    This  court  in  the  syllabus  declare : 

"A  statute  may  include  by  inference  a  case  not  originally  contemplated, 
when  it  deals  with  a  genus  within  which  a  new  species  is  brought.  Thus  a 
statute  making  it  unlawful  to  wilfully  throw  a  stone  at  a  railroad  car  includes 
an  interurban  or  traction  railway,  although  such  oars  were  not  known  or  in 
use  at  the  time  the  statute  was  enacted." 
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In  the  opinion,  it  is  pointed  out  that  the  maxim,  ^^  Expressio  utUus 
exclusio  aUerius/'  is  to  be  applied  only  as  an  aid  in  arriving  at 
intention,  and  not  to  defeat  the  apparent  intention ;  that  the  stat- 
ute as  originally  enacted  was  broad  enough  to  include  any  kind  of 
railroad  car;  and  that  the  subsequent  enumeration  of  cable  cars 
and  street  railway  cars  was  not  the  addition  of  new  things,  but  was 
intended  to  remove  any  question  as  to  such  cars  being  within  the 
terms  of  the  statute. 

It  is  to  be  noted  that  the  thing  which  the  statute  involved  in 
that  case  dealt  with  was  the  car  itself.  The  railroad  car  was  re- 
garded and  interpreted  in  its  ordinary  and  generic  sense;  that  is, 
a  car  which  is  propelled  by  some  motive  power  and  runs  on  rails, 
and  which,  therefore,  would  include  any  species  of  such  cars  which 
might  afterward  be  invented  and  used.  The  case  referred  to  is  a 
very  recent  one ;  but  there  is  not  disclosed  in  it  any  disposition  to 
disregard  the  distinctions  which  the  Legislature  has  constantly 
made  between  the  different  classes  of  railroads,  and  which  this 
court  has  repeatedly  noted  and  enforced,  relating  to  the  organiza- 
tion, taxation  and  other  rights  and  duties  of  companies  in  the  dif- 
ferent classes.  There  is  some  discussion  in  the  briefs  of  counsel 
as  to  the  nature  of  the  distinctions  between  different  classes  of  rail- 
ways, the  manner  of  their  construction  and  operation,  and  the  vary- 
ing range  of  their  service  to  the  public.  Such  considerations  are 
of  value  here  only  so  far  as  they  may  assist  in  determining  the 
classification  which  the  Legislature  has  actually  made. 

In  this  connection,  it  is  proper  to  note  that  if  a  municipal  cor- 
poration can,  by  virtue  of  the  section  under  examination  here,  com- 
pel an  interurban  railroad  to  light  its  tracks  within  the  limits  of 
the  municipality,  there  would  appear  to  be  no  reason  why  it  could 
not  also  compel  a  street  railway  to  do  so ;  for,  as  we  have  shown, 
interurban  and  street  railways  are  classed  together.  It  is,  of 
course,  well  known  that  electric  cars,  both  street  and  interurban, 
are  equipped  with  headlights  which  light  the  street  in  advance  of 
the  cars,  and  thus  give  notice  of  their  approach  and  passage  along 
the  street.  Under  such  a  condition,  the  utility  or  advantage  of  ad- 
ditional lighting  is  not  apparent.  In  many  cities  such  railways 
traverse  numbers  of  different  streets,  and  the  power  to  shift  the 
burden  of  lighting  them  from  the  city  to  the  company  can  only  be 
obtained  by  legislative  enactment. 

The  legislative  power  of  the  State  is  vested  in  the  General  As- 
sembly, and  a  municipal  corporation  has  only  such  legislative 
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power  as  is  expressly  granted  or  clearly  implied.  Bloom  v.  Xenia, 
32  Ohio  St.  461 ;  Ravenna  v.  Penna.  Co.,  45  Ohio  St  118, 12  N.  E. 
445 ;  Townsend  v.  CirclevUle,  78  Ohio  St.  133,  84  N.  E.  792,  16 
L.  R  A.  (N.  S.)  914. 

A  full  consideration  of  the  history  of  section  1536 — 176,  Re- 
vised Statutes,  and  of  its  language,  and  t)f  the  consistent  course  of 
legislation  on  the  general  subject  involved  in  the  inquiry,  leads  us 
to  hold  that  the  Legislature  has  not  granted  to  cities  and  villages  the 
power  to  compel  interurban  and  street  railway  companies  to  light 
the  streets  of  such  villages  and  cities  occupied  by  their  tracks. 

For  these  reasons,  we  conclude  that  the  Circuit  Court  erred  in 
reversing  the  judgment  of  the  Court  of  Common  Pleas,  and  the 
judgment  of  the  Circuit  Court  will  be  reversed,  and  that  of  the 
Common  Pleas  Court  will  be  affirmed. 

Judgment  reversed. 

Davis,  C.  J.,  and  Speab,  Shauok,  Pbice  and  Donahue,  JJ., 
concur. 


Smeltzer  v.  Metropolitan  St.  By.  Co. 
(MiBsouri  —  Kansas  City  Court  of  Appeab.) 

1.  Coixisioif  WTTH  Vehicle  Cbossino  Track;  Contbibutobt  Nbouoenob. — 

A  driver  of  a  vehicle  who,  when  about  seventy-five  feet  from  a  track,  sees 
a  car  150  feet  away,  approaching  at  a  speed  of  twelve  or  fifteen  miles  an 
hour,  is  guilty  of  contributory  negligence  in  attempting  to  cross  the  track, 
instead  of  waiting  for  the  car  to  pass. 

2.  Same;  Negliqbncb  of  Motobican;  Humanitabian  Doctbine.  —  Where  the 

motorman  of  a  car  saw  or  could  have  seen  a  person  drive  on  the  track 
when  the  car  was  seventy-five  feet  away,  and  where  he  could  have  stopped 
his  car  within  a  distance  of  thirty-five  or  forty-five  feet,  he  is  guilty  of 
negligence  in  colliding  with  the  vehicle,  and  the  driver  may  recover  under 
the  humanitarian  doctrine  for  injuries  sustained. 

Dependant  appeals  from  judgment  for  plaintiff.    Reported  148  8.  W.  192. 

John  H.  Lucas  and  Piatt  £  Marks,  of  Kansas  City,  for  appel- 
lant. 

Oldham  £  James,  of  Kansas  City,  for  respondent. 

OoUiaion  with  Vehlole.  —  As  to  the  liability  of  a  street  railway  com- 
pany for  a  collision  with  a  vehicle,  see  Nellis  on  Street  Railways  (2d  Ed.), 
§§  400-402,  414-418. 
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Opinion  by  Ellison,  J. : 

Plaintiff's  action  was  instituted  to  recover  damages  alleged  to 
have  resulted  from  one  of  defendant's  street  cars  colliding  with  his 
wagon  and  throwing  him  to  the  street.  The  judgment  was  for  him 
in  the  trial  court.  The  action  is  based  on  the  humanitarian  rule. 
The  controlling  facts  are  few  and  easily  understood.  Plaintiff,  at 
9  o'clock  p.  M.,  was  driving  a  milk  wagon,  with  an  inclosed  top, 
south,  on  the  west  side  of  Troost  avenue  north  of  Thirty-third 
street,  in  Kansas  City.  When  he  reached  a  point  about  seventy- 
five  feet  north  of  Thirty-third  street,  intending  to  cross  over  de- 
fendant's tracks  to  the  east  side  of  the  street,  he  put  his  head  out 
of  the  open  door  of  his  wagon  and  looked  back  north  for  a  car.  He 
saw  one,  150  feet  away,  approaching  at  a  speed  of  twelve  or  fifteen 
miles  an  hour.  Notwithstanding  tibis,  he  started  east  across  the 
street,  "  angling  a  little."  His  horse  and  the  greater  part  of  the 
wagon  had  cleared  the  west  track,  when  the  car  struck  the  rear 
part,  and  inflicted  the  injury  of  which  he  complains.  When  plain- 
tiff's horse  got  upon  the  west  track,  the  car  was  seventy-five  feet 
away ;  necessarily  it  was  in  plain  view  of  the  motorman,  if  he  was 
looking  ahead.  There  was  evidence  that  the  car  could  have  been 
stopped  within  a  distance  of  thirty-five  or  forty-five  feet. 

Plaintiff  was  guilty  of  contributory  negligence  in  attempting  to 
cross  the  track,  instead  of  wating  for  the  car  to  pass  by. 

But  his  negligence  and  the  imminence  of  his  peril  were  apparent 
to  the  motorman  when  he  was  such  a  distance  away  as  to  have  had 
ample  time  to  have  stopped  the  car  by  the  exercise  of  ordinary 
care.  That  is,  as  we  have  just  said,  the  motorman  saw  the  peril  of 
the  situation,  as  the  evidence  tended  to  prove,  when  he  was  seventy- 
five  feet  away  and  when  he  could  have  stopped  within  thirty-five  or 
forty-five  feet.  Morgan  v.  Wabash  By.  Co.,  159  Mo.  262,  60  S. 
W.  195;  White  v.  Railway  Co.,  202  Mo.  539,  563,  101  S.  W.  14; 
Ellis  V.  Met.  St.  Ry.  Co.,  7  St.  Ry.  Rep.  291,  234  Mo.  657,  138 
S.  W.  23.  In  the  last  case  Judge  Lamm,  speaking  for  the  Supreme 
Court,  says  the  humanitarian  rule 

"is  a  doctrine  of  the  law,  which,  in  one  of  its  phases,  casts  liability  upon  a 
negligent  street  railway  company  whenever  its  servants,  operating  its  car  on 
a  public  street,  see,  or  by  the  exercise  of  ordinary  care  could  see,  a  street  trav- 
eler in  danger  from  the  going  car,  and  thereafter  fail  to  exercise  ordinary  care 
in  the  use  of  means  at  hand  to  avoid  injuring  him,  when  such  ordinary  care, 
having  regard  to  the  safety  of  passengers,  could  have  saved  the  traveler." 
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Continuing,  the  judge  states  that: 

'*  While  negligence  always  has  misfortune  for  a  oompanion,  yet  such  traveler 
does  not  alone  bear  the  burden  in  the  law  of  that  misfortune  when  he  inad- 
vertently goes  into  a  place  of  danger  from  a  street  oar  so  far  ahead  of  it  that 
those  who  control  it  may,  under  the  circumstances  and  conditions  given  in  the 
rule,  save  his  limb  or  lifa  The  joint  right  in  the  carrier  under  its  easement 
and  franchise,  and  in  the  traveler  under  the  easement  in  the  public,  to  use  a 
public  street,  coupled  with  correlative  and  present  duties  of  aU  those  who  use 
the  street  to  each  other,  result  in  the  <above  sensible  and  settled  working 
theory  for  the  administration  of  justice  between  the  street  traveler  and  the 
carrier.** 

Remark  is  made  in  that  case  on  the  seeming  conflict  in  the 
authorities  in  this  State.  From  citations  made  to  us  by  defendant, 
we,  too,  can  see  the  embarrassment  in  undertaking  to  reconcile  all 
the  cases.  But  the  above  announcement  clearly  states  the  rule  and 
its  justness. 

There  was  an  objection  made  to  plaintiffs  being  allowed  to  show 
that  loss  of  sexual  power  resulted  to  plaintiff.  The  point  is  not 
briefed,  nor  is  it  referred  to  in  the  summary  of  "  points  and  argu- 
ment." It  is  sufficient  to  say  that  we  think  the  allegations  of  the 
petition  justified  admitting  the  evidence. 

What  we  have  said  disposes  of  complaint  as  to  instructions  re- 
fused for  defendant.  We  think  amendments  made  to  some  of 
them,  which  were  refused  as  offered,  not  fairly  subject  to  criticism. 

It  is  next  said  that  there  was  no  evidence  that  the  car  could  have 
been  stopped,  or  the  speed  slackened  sufficiently  to  have  avoided 
striking  plaintiff.  We,  however,  find,  as  we  have  already  stated, 
that  there  was. 

An  examination  of  the  record,  in  connection  with  defendant's 
argument  and  brief,  does  not  show  that  we  should  interfere,  and 
hence  we  affirm  the  judgment.     All  concur. 
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Love  V.  Detroit,  J.  &  C.  B.  Co. 

(Michigan  —  Supreme  Court.) 

1.  SuBYiYAL  Act  Conbtbubd.  —  A  right  of  action  under  the  Sunrival  Act 
(Compiled  Laws,  §§  10,  117)  vests  at  once  in  the  injured  person  upon 
the  infliction  of  the  injury,  and  upon  his  subsequent  death  becomes  an 
asset  of  his  estate  to  be  collected  and  distributed  in  accordance  with  the 
administration  statutes. 

£•  Action  bt  Administbatob;  Damaqes.  — An  administrator  bringing  an  ac- 
tion for  personal  injuries  is  entitled  to  recover  the  same  damages  that  the 
deceased  could  have  recovered  had  he  lived  to  bring  the  suit  himself. 

3.  Childebn  ;  Contbibutobt  Negligence.  —  A  child  between  five  and  six  years 

of  age  cannot  be  charged  with  contributory  negligence. 

4.  Ck>NTBiBTJTOBT  Negugence  ;  IMPUTED  Kegugence.  —  The  oontributoiy  negli- 

gence of  the  mother  of  a  child  between  five  and  six  years  of  age  cannot 
affect  the  right  to  recover  for  personal  injuries  to  the  child. 
6.  Same.  —  The  contributory  negligence  of  a  mother  cannot  be  imputed  to  a 
father  so  as  to  bar  an  action  by  him  as  administrator  for  the  death  of  his 
child. 

6.  Action  fob  Death  of  Child;  Evidence.  —  In  an  action  by  a  father,  as 

administrator,  to  recover  for  the  death  of  his  child,  evidence  by  the 
father  as  to  whether  his  grandparents  were  living,  and  by  the  mother  as  to 
the  age  of  her  father  and  other  ancestors,  is  competent. 

Evidence  by  the  father  as  to  the  amount  of  his  salary  and  financial 
ability  to  educate  his  child  was  competent. 

The  fact  that  a  child's  death  has  occurred  before  he  has  become  a  wag»- 
earner  does  not  foreclose  inquiry  as  to  the  probable  value  of  his  services 
for  the  years  after  his  death. 

Evidence  of  an  insurance  expert  as  to  the  child's  expectancy  of  life  was 
competent. 

7.  Same  ;  Inbtbuotions.  —  In  an  action  by  a  father,  as  administrator,  for  the 

death  of  his  child,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  in  nmning  over  the  child,  instructions  examined  and  held 
proper. 

KesUceno«  of  Pmrent  Imputed  to  Glilld.  —  For  a  discussion  whether 
the  negligence  of  a  parent,  guardian  or  other  custodian  will  be  imputed  to  a 
child  injured  by  a  street  railway  car,  see  Nellis  on  Street  Railways  (2d  Ed.), 
§464. 

Jndioial  Kotloe  of  Equipment  of  Street  Oars.  —  In  Chamberlayne'ff 
"Modem  Law  of  Evidence,"  §  830,  it  is  said:  "A  court  will  not  require  that 
any  one  should  prove  to  it  the  general  construction  of  a  street  horse  car.  In 
like  manner  it  will  not  be  demanded  that  the  purposes  for  which  customary 
equipment  is  intended  should  be  proved.  Thus,  a  court  will  take  notice  of  the 
uses  for  which  an  ordinary  street  car  fender  was  designed.  In  general,  the 
dereliction  of  street  railway  companies  in  failing  to  provide  adequate  accom- 
modations for  their  passengers  is  so  generally  known  that  the  courts  will  take 
notice  of  it" 
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8.  Judicial  Nonos;  Fendkbs. — The  court  will  take  judicial  notice  of  the 

fact  that  it  is  the  custom  of  electric  railway  companies  operating  their 
cars  in  the  publio  streets  to  equip  them  with  fenders  or  aome  similar 
device. 

9.  Damaqbs  ;  BviDBNCB.  —  In  an  acticm  by  a  father^  as  administrator^  to  recover 

for  the  death  of  his  child,  evidence  examined  and  held  sufficient  to  sustain 
a  verdict  of  $2,000  for  pain  and  suffering. 

DmNDANT  brings  error  from  a  judgment  for  the  plaintiff.    Reported  136 

N.  W.  963. 

M.  J.  Cavanaugh  and  Oeorge  J.  Burke,  of  Ann  Arbor,  for 
appellaiit. 

T.  A.  Bogle  and  H.  L.  Wilgus,  of  Ann  Arbor,  for  appellee. 

Opinion  by  Blaib,  J. : 

This  action  was  brought  in  the  Circuit  Court  for  the  county  of 
Washtenaw  by  Clyde  Elton  Love,  as  administrator  of  the  estate  of 
Frank  Emerick  Love,  deceased,  for  the  alleged  negligent  killing 
of  said  deceased  by  defendant  railroad  company.  Deceased,  at 
the  time  of  his  death,  was  five  years  and  five  months  of  age.  The 
administrator,  plaintiff  in  this  suit,  and  his  wife  are  the  father  and 
mother,  respectively,  of  said  deceased  and  his  sole  and  only  heirs- 
at-law  and  distributees.  Deceased  came  to  his  death  on  the  14tk 
day  of  May,  1909,  while  riding  on  a  tricycle  in  an  attempt  to 
cross  the  tracks  of  the  city  line,  so  called,  of  the  said  defendant 
railroad  company,  in  the  city  of  Ann  Arbor,  at  the  intersection  of 
Monroe  and  Twelfth  streets.  The  accident  occurred  at  4  o^clock 
on  the  afternoon  of  said  day,  or  shortly  thereafter.  The  deceased 
was  taken  to  the  Homeopathic  Hospital  in  the  city  of  Ann  Arbor, 
where  he  remained  alive  until  about  midnight  of  the  same  day,  or 
about  eight  hours  after  the  accident.  The  deceased  had  been  in 
company  with  his  mother  on  a  visit.  The  mother  allowed  or  per- 
mitted the  boy  to  go  toward  and  across  the  railroad  tracks,  with  the 
location  of  which  she  was  entirely  familiar,  and  where  cars  passed 
every  few  minutes,  and  to  precede  her  by  two  blocks  or  more,  and 
was  on  the  opposite  side  of  the  street  car  track  from  him  at  the 
time  of  the  accident.  The  negligence  claimed  by  the  plaintiff  as 
a  basis  for  the  cause  of  action  was :  (a)  That  the  car  was  running 
at  an  excessive  rate  of  speed  contrary  to  the  ordinance ;  (b)  neglect 
to  provide  proper  safeguards  in  the  way  of  a  fender ;  (c)  inexperi- 
enced and  incapable  servants.     This  action  was  based  on  the  Sur- 
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vival  Act  (section  10,117,  Compiled  Laws  1897).  The  jury,  after 
the  charge  of  the  court,  brought  in  a  verdict  in  favor  of  the  plain- 
tiff for 

"the  sum  of  $2,000  for  the  suffering  of  Frank  Emerick  Love  from  4  o'clock 
p.  M.  until  12  o'clock,  and  $2,500,  or  his  expectancy  in  life  for  thirty-seven 
years,  being  a  total  of  $4,600." 

Briefly,  it  is  the  claim  of  the  defendant  in  this  cause  that  the 
verdict  in  said  cause  should  be  reversed  because:  (1)  The  court 
should  have  directed  a  verdict  for  the  defendant  in  accordance  with 
the  motion  to  direct  a  verdict;  (2)  the  court  erred  in  admitting 
testimony  as  appears  by  assignments  of  error  1,  2,  3,  4,  5,  6,  7 
and  8 ;  (3)  because  the  court  erred  in  refusing  to  give  defendant's 
requests  to  charge,  assignments  of  error  10  to  18,  inclusive;  (4) 
because  the  court  erred  in  his  charge  to  the  jury  as  set  forth  in 
assignments  of  error  19  to  28,  inclusive;  (5)  because  the  court 
erred  in  refusing  to  grant  defendant's  motion  for  a  new  trial; 
(6)  because  the  court  failed  to  assign  any  reasons  for  his  refusal 
to  grant  a  new  trial. 

1.  The  motion  for  a  directed  verdict  presented  the  question 
whether,  where,  as  in  this  case,  the  parents  are  the  only  heirs-at- 
law  and  distributees  of  the  child's  estate  and  as  such  entitled  to 
the  whole  amount  recovered,  the  contributory  negligence  of  the 
mother  would  bar  recovery  by  the  father  as  administrator.  The 
circuit  judge  held  that  it  would  not,  and  we  have  now  to  consider 
the  correctness  of  his  determination. 

The  decisions  of  this  court  have  established  that : 

The  Survival  Act  (section  10,117,  Compiled  Laws)  applies  to 
rights  or  causes  of  action  as  well  as  to  actions.  Rogers  v.  Windoes, 
48  Mich.  628,  12  N.  W.  882 ;  Bacho  v.  City  of  Detroit,  90  Mich. 
92,  51  N.  W.  360 ;  RoheHs  v.  City  of  Detroit,  102  Mich.  64,  60 
N.  W.  450,  27  L.  R.  A.  572 ;  Sweetland  v.  Chicago,  etc.,  Ry.  Co., 
117  Mich.  329,  75  N.  W.  1066,  43  L.  R.  A.  568. 

A  right  of  action  is  as  much  property  as  is  a  corporeal  possession, 
and  under  the  Survival  Act  vests  at  once  in  the  injured  person 
upon  the  inflicting  of  the  negligent  injury,  and  upon  his  subse- 
quent death  becomes  an  asset  of  his  estate  to  be  collected  and  dis- 
tributed in  accordance  with  the  administration  statutes.  Berger  v. 
Jacobs,  21  Mich.  215 ;  Power  v.  Harlow,  57  Mich.  107,  111,  23 
N.  W.  606;  /n  re  Joslyn's  Estate,  117  Mich.  442,  75  N.  W.  930; 
Carhary  v.  D.  U.  B.,  157  Mich.  683,  122  N.  W.  367 ;  Olivier  v. 
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St.  By.  Co.,  134  Mich.  367,  96  N.  W.  434,  104  Am.  St.  Rep.  607, 
3  Ann.  Cas.  53. 

''A  right  of  action  for  personal  injuries  not  resulting  in  the  death  of  the 
injured  person  survives  his  death  (3  Compiled  Laws,  §  10117),  and  a  suit  for 
his  damages  begun  by  him  may  be  continued  by  his  personal  representative 
after  his  death,  with  the  same  effect,  according  to  the  same  rules,  and  to  recover 
the  same  damages,  as  if  he  were*  living  and  prosecuting  his  action  in  person. 
Neither  the  Death  Act,  so-called  (3  Compiled  Laws,  §  10427),  nor  Act  No.  89, 
Pub.  Acts  1905,  affect  such  a  right  of  action  or  have  any  application  to  the 
manner  in  which  it  shall  be  pursued."  Rouse  v.  M.  U.  R.,  164  Mich.  475,  129 
N.  W.  719. 

An  administrator  bringing  the  action  in  the  first  instance,  as 
in  the  present  case,  is  entitled  to  recover  the  same  damages  that 
the  deceased  could  have  recovered  had  he  lived  to  bring  the  suit  to 
a  successful  issue.  Olivier  v.  8t.  By.  Co.,  3  St.  Ry.  Rep.  452, 138 
Mich.  242, 101  N.  W.  530. 

A  child  of  the  tender  years  of  plaintiffs  intestate  cannot  be 
charged  with  contributory  negligence,  and  the  negligence  of  his 
parents  cannot  affect  his  recovery.  Shippy  v.  Au  Sable,  85  Mich. 
280,  48  N.  W.  584 ;  Boehm  v.  City  of  Detroit,  141  Mich.  277,  104 
N.  W.  626;  Johnson  v.  Bay  City,  164  Mich.  251,  129  N.  W.  29. 

^A  right  of  action  is  as  much  property  as  is  a  corporeal  possession,  and  in 
case  of  a  minor  is  protected  by  the  law  in  the  same  way  and  under  the  same 
securities.  The  mother  could  not  release  it  even  for  full  consideration  and  by 
the  most  formal  instrument;  much  less,  therefore,  could  she,  by  mere  word  of 
mouth  when  not  under  oath,  or  otherwise  chargeable  with  responsibility, 
destroy  his  right  of  action  by  her  admissions."  Power  v.  Harlow,  57  Mich.  107, 
111,  23  N.  W.  606. 

It  appears  to  us  to  be  a  logical  and  necessary  inference  from  the 
above  principles  that  the  contributory  negligence  of  the  mother, 
if  proved,  which  we  are  far  from  holding  in  this  case,  would  not 
affect  the  right  to  recover.  Warren  v.  Manchester  St.  By.,  70  N. 
H.  352,  47  Atl.  735 ;  Wymore  v.  Mahaska  Co.,  78  Iowa  396,  43 
N.  W.  264,  6  L.  R  A.  545,  16  Am.  St.  Eep.  449;  Bradshaw  v. 
Frazier,  113  Iowa  579,  85  N.  W.  752,  55  L.  R.  A.  258,  86  Am. 
St.  Rep.  394 ;  Westerfield  v.  Levis  Bros.,  43  La.  Ann.  64,  9  South. 
52 ;  Norfolk,  etc.,  By.  Co.  v.  Oroseclose's  Adm'r,  88  Va.  267,  13 
S.  E.  454,  29  Am.  St.  Rep.  718;  Wilmot  v.  McPadden,  78  Conn. 
276,  61  Atl.  1069;  Southern  By.  v.  Shipp,  169  Ala.  327,  53  South. 
150;  Ploof  V.  Traction  Co.,  70  Vt.  509,  41  Atl.  1017,  43  L.  R.  A. 
108;  Nashville  Lumber  Co.  v.  Busbee,  (Ark.)  139  S.  W.  301. 
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The  case  of  Feldman  v.  D.  U.  R.,  162  Mich.  486,  127  N.  W. 
687,  was  under  the  Death  Act,  so  called  (sections  10,427,  10,428, 
3  Compiled  Laws),  where 

"  the  jury  may  give  such  damages  aa  they  shall  deem  fair  and  just  with  refer- 
ence to  the  pecuniary  injury  resulting  from  such  death,  to  those  persons  who 
may  be  entitled  to  such  damages  when  recovered." 

It  was  held  that  negligence  of  the  parents  would  bar  their  re- 
covery. That  case  is  clearly  distinguishable  from  the  present  case, 
in  that  there  the  declaration  must  aver  and  the  proofs  establish  a 
pecuniary  injury  or  loss  to  the  persons  specified  in  the  statute,  con- 
stituting a  separate  and  distinct  cause  of  action  from  that  countecl 
on  in  the  instant  case.  Hurst  v.  Det.  City  By.  Co.,  84  Mich.  539, 
48  N.  W.  44;  Ploof  v.  TracHon  Co.,  70  Vt.  609,  41  Atl.  1017,  43 
L.  R.  A.  108;  Tucker  v.  Draper,  62  Neb.  66,  86  N.  W.  917,  54 
L.  R.  A.  321. 

It  is  further  to  be  observed  that  the  plaintiff  was  guilty  of  no 
negligence  whatever  contributing  to  the  accident,  and,  in  our 
opinion,  the  negligence  of  one  parent  is  not  imputable  to  the  other 
and  therefore  furnishes  no  bar  to  his  recovery.  Atlanta,  etc..  Air 
Line  Co.  v.  Oravitt,  93  Qa.  369,  20  S.  E.  660,  26  L.  R  A.  553, 
44  Am.  St.  Rep.  145 ;  Macdonald  v.  O'Beilly,  45  Oreg.  589,  78 
Pac.  753 ;  Donk  Bros.  v.  Leavitt,  109  111.  App.  385 ;  Wolf  v.  Bail- 
road  Co.,  55  Ohio  St.  517,  45  N.  E.  708,  36  L.  R.  A.  812;  CUve- 
land,  etc.,  B.  B.  Co.  v.  Workman,  66  Ohio  St.  50©,  64  N.  E.  582, 
90  Am.  St.  Rep.  602 ;  Con.  Trac.  Co.  v.  Hone,  59  N.  J.  Law  275, 
35  Atl.  899 ;  Lewin  v.  Bailway  Co.,  52  App.  Div.  69,  65  N.  Y. 
Supp.  49. 

2.  Assignments  1  and  2  are  not  based  upon  exceptions.  Assign- 
ments 3  and  8  are  based  upon  exceptions  to  rulings  of  the  court 
permitting  an  answer  to  the  following  question  by  the  father: 
State  whether  or  not  your  grandparents  are  living,  and  in  per- 
mitting the  mother  to  testify  as  to  the  age  of  her  father  and  other 
ancestors.  Such  testimony  was  competent  Sterling  v.  Union 
Carbide  Co.,  142  Mich.  284,  105  N.  W.  755. 

The  fourth,  fifth,  sixth  and  seventh  are  grouped  and  considered 
together  in  appellant's  brief.  The  fourth  assigns  error  in  per- 
mitting the  father  to  testify  to  the  amount  of  his  salary.  The 
fifth,  upon  denial  of  appellant's  motion  to  strike  out  the  testimony 
of  plaintiff  as  to  his  salary  and  his  financial  ability  and  prospects 
of  financial  ability  to  educate  his  child.      The  sixth,  upon  per- 
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mittiiig  testimony  as  to  the  wages  of  common  laborers.  The 
seventh,  upon  permitting  testimony  as  to  the  wages  of  carpenters. 

From  the  nature  of  the  case,  the  amount  of  the  damages  cannot 
be  estimated  with  certainty  either,  as  to  the  element  of  pain  and 
suffering  or  the  element  of  future  earnings  after  the  age  of  twenty- 
one;  but  this  does  not,  a^  we  have  repeatedly  held,  deprive  the 
injured  person  of  all  damages.  Hart  v.  Village  of  New  Haven, 
and  cases  cited,  130  Mich.  181,  89  N.  W.  677. 

The  measure  of  damages  is  well  settled  in  cases  for  negligent 
injuries  under  the  Survival  Act.  Olivier  v.  8t.  By.,  3  St.  Ry. 
Rep.  452,  138  Mich.  242,  101  N.  W.  630;  Davis  v.  Railroad  Co., 
147  Mich.  479,  111  N.  W.  76;  Rouse  v.  M.  U.  R.,  164  Mich.  475, 
129  N.  W.  719. 

The  fact  that  the  child's  death  has  occurred  before  he  has  become 
a  wage-earner  does  not  foreclose  inquiry  as  to  the  probable  value  of 
his  services  for  the  years  ensuing  his  death.  Black  v.  Railroad 
Co.,  146  Mich.  568,  IQfi  K  W.  1062 ;  Braasch  v.  Stove  Co.,  153 
Mich.  652,  118  N.  W.  366,  20  L.  R  A.  (K  S.)  600. 

To  enable  the  jury  to  determine  the  probable  earning  capacity 
of  the  child  for  the  period  of  his  probable  life  after  arriving  at 
the  age  of  twenty-one,  a  wide  latitude  must  necessarily  be  allowed 
in  the  admission  of  testimony  asr  to  the  child's  status  and  future 
prospects  and  the  vocations  and  their  remuneration  which  might 
reasonably  be  expected  to  be  open  to  him.  We  are,  therefore,  of 
the  opinion  that  the  rulings  complained  of  were  not  erroneous. 
Snyder  v.  Railway  Co.,  131  Mich.  418,  91  N.  W.  643 ;  Jeffiies  v. 
Airline  Ry.,  129  N.  C.  236,  39  S.  E.  836;  WaHers  v.  Railway 
Co.,  41  Iowa  71 ;  Fishbum  v.  Railway  Co.,  127  Iowa  483,  103 
N.  W.  481. 

Counsel  for  appellant  also  argue  in  their  brief  that  the  court 
erred  in  admitting  the  testimony  of  an  insurance  expert  as  to  the 
child's  expectancy  of  life.  We  are  unable  to  find  any  assignment 
of  error  presenting  this  point.  We  are  all  of  the  opinion,  how- 
ever, that  such  testimony  was  competent.  Walters  v.  Railway  Co,, 
41  Iowa  71. 

3.  Counsel  argue  in  their  brief  that 

^i&e  fourth,  fifth,  sixth  and  seventh  requests  to  charge  were  entirely  reason- 
able. These  requests  contained  a  fair  statement  of  defendant's  theory  of  the 
case,  and  the  court's  refusal  to  submit  thecn  to  the  jury  was  prejudicial  to  the 
rights  of  the  defendant.'' 
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The  motonnan  testified  that  when  about  125  feet  from  the  west 
crosswalk  on  Twelfth  street  he  got  a  signal  to  stop  on  the  east  side 
of  the  street ;  that  at  the  same  time  he  saw  the  child  come  out  on 
Twelfth  street  and  afterwards  stop  about  fifteen  feet  from  the 
track;  that  as  soon  as  he  got  the  signal  he  shut  off  the  current^ 
applied  the  brakes^  and  began  to  slow  down;  that  when  he  got 
within  about  sixty  feet  of  the  west  crosswalk,  seeing  the  child  stop, 
he  turned  on  the  power  again  to  carry  him  across  Twelfth  street 
for  his  signaled  stop,  running  at  about  four  miles  an  hour;  that 
when  he  got  within  about  fifteen  feet  of  the  crosswalk  the  child 
suddenly  started  across,  and  thereupon  he  did  everything  in  his 
power  to  stop  the  car,  but  it  was  then  impossible  to  do  so.  The 
four  requests  referred  to  were  based  upon  this  testimony  and  were 
not  given  unless,  as  claimed  by  plaintiff,  they  were  covered  by  the 
following  portion  of  the  charge : 

"  If  you  find  from  the  evidence  that  the  motorman  in  charge  of  defendant's 
oar  saw  the  plaintiff's  intestate  in  time  to  have  avoided  the  accident  by  re- 
versing the  power,  and  did  not  do  so,  and  that  by  reason  thereof  the  accident 
occurred,  this  constituted  negligence,  and  your  verdict  must  be  for  the  plaintiff. 
Unless  you  And  from  the  evidence  that  the  child  stopped  when  he  saw  the  car 
approaching,  and  that  the  motorman  in  the  exercise  of  due  care  and  prudence 
under  all  the  circumstances  of  the  case  had  good  reason  to  believe,  and  did 
believe,  that  the  child  did  not  intend  to  cross  the  track  until  after  the  car  had 
passed,  if  you  find  from  the  evidence  that  the  motorman  was  justified  in 
believing  that  the  child  did  not  intend  to  cross  the  track,  and  that  the  car  was 
not  running  at  more  than  eight  miles  an  hour,  and  the  motorman,  when  he 
saw  that  the  child  did  intend  to  cross  the  track,  reversed  the  car  and  did  all  in 
his  power  to  avert  the  accident,  then  the  defendant  would  not  be  liable  in  this 
case,  unless  you  find  from  the  evidence  that  the  defendant  was  guilty  of  other 
acts  of  negligence  which  caused  the  accident.  If  you  find  from  the  evidence 
that  this  accident  was  unavoidable  and  not  due  to  any  fault  or  negligence  on 
the  part  of  the  defendant,  then  the  verdict  should  be  for  the  defendant.'' 

We  think  the  portion  of  the  charge  sufficiently  stated  defend- 
ant's theory  of  the  case,  provided  such  statement  was  not  nullified 
by  the  qualification 

"  unless  you  find  from  the  evidence  that  the  defendant  was  guilty  of  other 
acts  of  negligence  which  caused  the  aocideat.'' 

This  question  we  consider  under  the  next  head. 

4.  We  consider,  in  connection  with  the  question  last  above  re- 
ferred to,  the  assignment  of  error  upon  the  following  portion  of 
the  charge : 
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**  It  is  the  duty  of  the  defendant  in  equipping  its  cars  to  provide  reasonable 
and  proper  safeguards  in  general  use  in  order  to  pre^vent  or  minimize  injuiy, 
in  case  of  accident.  In  this  connection  you  may  consider  the  effect  of  the 
absence  of  a  fender  upon  the  oar  which  did  the  damage,  upon  the  duty  of  the 
motorman  to  use  more  care  in  controlling  the  car  without  such  device." 

Among  other  duties  of  defendant  averred  in  the  declaration  is 
the  following: 

(( •  •  •  j^^  ||.  |)ecame  and  was  the  duty  of  said  defendant  so  to  equip 
its  said  cars  with  fenders  on  the  front  end  thereof  that  in  the  event  of  striking 
any  such  child  upon  said  crossing  said  child  would  be  picked  up  by  and  would 
fall  upon  any  such  fender,  and  thus  avoid  the  serious  injury  of  any  such  child, 
or  would  thereby  have  been  warded  off  and  away  from  said  track  without 
serious  injury." 

The  testimony  discloses  that  there  was  no  fender  on  the  •ar  at 
the  time  of  the  accident.  This  court  will  take  judicial  notice  of 
the  fact  that  it  is  the  custom  of  electric  railvay  companies  operat- 
ing their  cars  in  the  public  streets  to  equip  them  with  fenders  or 
some  similar  device,  and  that  their  object  is  the  protection  of  the 
public  engaged  in  ordinary  business  or  travel  upon  the  streets, 
whence  arises  a  duty  on  the  part  of  defendant  as  averred  in  the 
declaration  and  charged  by  the  court  Spiking  v.  Consol.  By.  Co., 
6  St.  Ey.  Rep.  320,  33  Utah  313,  93  Pac.  838;  iVoe  v.  Rapid  By. 
Co.,  1  St.  Ey.  Eep.  339,  133  Mich.  152,  94  N.  W.  743 ;  Ensley  v. 
D.  U.  B.,  1  St.  Ey.  Eep.  380,  134  Mich.  195,  96  N.  W.  34;  Mayer 
V.  Bailway,  4  St.  Ey.  Eep.  491,  142  Mich.  459,  105  N.  W.  888; 
Mayer  v.  Bailway,  152  Mich.  276,  116  N.  W.  429.  The  defend- 
ant's requests  covered  by  this  portion  of  the  charge  required  a  ver- 
dict regardless  of  its  negligence  in  failing  to  equip  the  car  with  a 
fender,  although  the  jury  might  have  found,  accepting  the  motor- 
man's  testimony  as  true,  that  at  the  slow  rate  of  speed  testified  to 
by  him  the  presence  of  a  fender  would  have  prevented  or  very 
much  lessened  the  injuries.  We  find  no  error  in  this  part  of  the 
charge. 

Error  is  also  assigned  upon  the  following  portion  of  the  charge : 

"At  the  time  the  accident  occurred  the  defendant  was  operating  heavy,  rap- 
idly moving  cars  propelled  by  electricity,  dangerous  to  persons  and  property 
in  the  streets  where  men,  women  and  children  were  and  had  a  right  to  be,  and 
capable  of  causing  serious  injury  and  death  unless  properly  controlled.  It  was 
therefore  the  duty  of  the  defendant  to  exercise  in  the  control  and  management 
of  its  cars  at  this  time  and  place  a  degree  of  care  commensurate  with  the  peril 
involved." 

Vol.  8—25 
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We  do  not  think  this  portion  of  the  charge  is  subject  to  the  criti- 
cism made  by  counsel  for  defendant,  that  it  gave  the  jury  to  under- 
stand that  in  the  opinion  of  the  court  the  particular  car  which 
struck  the  child  was  at  that  time  running  rapidly. 

5.  Our  examination  of  the  record  has  fully  satisfied  us  that  the 
objection  that  the  verdict  is  against  the  weight  of  the  evidence  is 
without  foundation.  Neither  do  we  think  that  we  would  be  justi- 
fied in  holding  that  the  verdict  was  excessive  as  to  the  amount 
allowed  for  pain  and  suffering.     The  family  physician  testified : 

''  The  right  1^  was  virtually  severed  above  the  knee,  the  left  leg  was  badly 
bruised  and  the  pelvis  and  hips  on  both  sides  were  badly  bruised.  I  found  a 
young  medical  student  had  placed  a  tourniquet  upon  the  limb  above  the  point 
of  the  injury  close  to  the  body  to  control  the  hemorrhage.  •  •  ♦  I  had 
known  this  boy  ever  since  he  was  bom.  He  was  a  vigorous,  healthy  boy,  and 
had  been  during  his  whole  life.  The  boy  recognized  me  before  I  did  him  in  his 
dirty,  mangled  condition.  In  connection  with  his  crying  out  in  pain,  he  said 
to  me,  'Dr.  Kinyon,  can't  you  do  something  for  me?'  That  was  the  first  I 
knew  anybody  knew  me.  He  was  groaning  and  complaining  of  pain.  Crying 
out  with  pain." 

The  father  testified: 

"My  boy  died  at  four  minutes  before  midnight  on  May  14,  1909,  and  his 
age  was  five  years  and  five  months.  Q.  State  whether  or  not  you  were  present 
at  the  time  he  died.  A.  I  was.  Q.  State  how  long  before  he  died  you  had 
been  with  him,  inunediately  belore.  A.  Since  about  half-past  four.  Q.  State 
whether  or  not  he  suffered  during  that  period  of  time.  A.  He  did.  Q.  State 
what  indication  of  suffering  he  gave.  A.  He  moaned  and  cried  out.  A  little 
later,  after  he  had  returned  from  the  operating  room,  he  put  his  hand  down 
towards  his  leg,  and  cried  out  very  strongly,  'Let  go!  Let  go! '  and  con- 
tinued doing  that  for  some  time.  Q.  State  whether  or  not  you  had  any  con- 
versation with  him  or  anything  of  that  sort.  A.  Yes;  I  asked  him  if  he 
knew  us  and  perhaps  two  or  three  or  four  other  questions,  and  he  answered 
them  by  nodding  his  head.  Q.  State  whether  or  not  he  was  conscious  after 
the  operation  and  before  his  death.  A.  If  I  understand  exactly  what  oonsti* 
tutes  consciousness  he  certainly  was." 

Whether  a  verdict  is  excessive  or  not  in  a  case  like  this  presents 
a  question  of  fact  and  not  of  law.  There  is  no  definite  standard 
for  measuring  in  dollars  and  cents  the  extent  of  pain  and  suffering 
and  mental  anguish,  and  although  the  statute  casts  upon  this  court 
the  duty  of  reviewing  the  estimate  of  the  jury,  we  are  not  inclined 
to  substitute  our  estimate  for  that  of  the  jury  except  in  cases  where 
the  damages  are  so  clearly  excessive  as  to  justify  the  conclusion 
that  they  were  the  result  of  partiality  or  prejudice.  Johnson  v. 
City  of  Bay  City,  164  Mich.  261,  129  N.  W.  29. 
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6.  The  point  presents  no  question  for  review.      Orand  Rapids 
Bd.  of  Education  v.  Brown,  159  Mich.  148,  123  N.  W.  562. 
The  judgment  is  affirmed. 


Di  Benedetto  v.  Milwaukee  Electric  By.  &  Light  Co. 

( Wiaconsin  —  Supreme  Court. ) 

Bjeotion  of  Passengeb  by  Conductob;  Consistency  of  Findings;  Daicagbs, 
PUMITIVB,  CoMPENSATOBY ;  Malice.  —  Plaintiff  seeks  to  recover  com- 
pensatory and  punitive  damages  by  reason  of  having  been  violently  and 
maliciously  ejected  by  the  conductor  from  a  street  oar  belonging  to  the 
defendant. 

Eeld,  that  negative  answers  of  the  jury  to  the  following  questions, 
''Was  the  conduct  of  the  plaintiff  such  as  to  justify  the  conductor  in 
ejecting  him  from  the  car?''  *'Was  the  plaintiff  ejected  from  the  car, 
imder  circumstances  of  aggravation  or  cruelty,  with  vindictiveness  or 
malice?"  were  not  inconsistent; 

That  the  fact  that  under  the  e^denoe  the  jury  found  that  plaintiff  was 
wrongfully  ejected  from  the  car  by  the  conductor,  did  not  necessitate  a 
finding  that  the  conductor  acted  with  such  cruelty,  vindictiveness  and 
malice  as  to  render  defendant  liable  for  punitive  damages; 

That  the  jury  were  justified  in  finding  that  the  plaintiff's  ejection  from 
the  car  was  free  from  such  aggravated  acts  as  amounted  to  cruelty,  and 
that  the  conductor  did  not  act  maliciously  in  the  matter. 

Vindictiveness  and  malice  must  expressly  appear,  and  are  not  to  be 
presumed  from  the  fact  that  the  plaintiff  was  wrongfully  ejected  from 
the  car. 

The  allowance  of  punitive  damages  in  such  cases  is  never  a  matter  of 
right. 

Defendant  appeals  from  an  order  granting  a  new  trial.    Reported  136  N.  W. 

2S2. 

STATEMENT  OF  FACTS  BY  THE  COURT. 

The  plaintiff  seeks  to  recover  compensatory  and  punitory  dam- 
ages by  reason  of  having  been  violently  and  maliciously  ejected  by 
the  conductor  from  a  street  car  belonging  to  the  defendant.  The 
answer  is  a  general  denial. 

Ezetnplary  Daatac^a  for  BJeetlon  of  Pasaenser.  —  For  a  discussion 
of  the  liability  of  a  street  railway  company  for  exemplary  damages  for  an 
assault  or  ejection  of  a  passenger  from  a  street  car,  see  the  note  to  White  v. 
Covington,  etc,  Ry.  Co.,  p.  362. 
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The  teetimony  of  the  plaintiff,  in  which  he  was  corroborated, 
was  that  the  car  he  wished  to  take  did  not  stop  at  the  comer,  and 
he  was  compelled  to  walk  a  number  of  steps  to  board  it.  That  the 
conductor  said  to  him :  "  Get  on,  Ginney.  Why  donH  you  get  the 
car  on  the  comer  ?  '*  That  he  replied  that  the  car  was  not  on  the 
comer.  That  when  the  conductor  asked  him  for  his  fare  he  asked 
the  conductor  to  wait  a  minute,  because  he  had  his  overalls  and 
heavy  coat  on,  and  the  conductor  said,  "  You  God  damn  Ginney, 
go  on;  I  can't  wait  for  you.*'  That  he  gave  the  conductor  a 
quarter  and  received  back  five  tickets,  and  then  said  to  the  con- 
ductor, "  So  your  father  could  not  learn  you  to  talk  a  little  better, 
a  man  like  you."  That  the  conductor  then  said :  "  Shut  up,  you 
Ginney;  I  will  throw  you  out  of  the  car."  That  the  conductor 
grabbed  him  from  the  back  and  pushed  him  out.  That  he  held 
onto  the  car  with  his  hand,  and  that  the  conductor  fell  off  with  him 
and  on  top  of  him.  That  the  conductor  went  to  the  front  of  the 
car,  got  the  switch  hook,  and  came  back  with  it  raised  in  a 
threatening  manner.  That  the  conductor  refused  to  allow  him 
to  get  back  on  the  car,  and  that  the  conductor  at  first  refused  to 
meet  his  demand  for  a  return  of  his  ticket,  on  the  ground  that  he 
had  punched  it,  but  that  when,  another  conductor  advised  him  to 
give  back  a  ticket  the  conductor  did  so.  The  plaintiff  also  testified 
as  to  his  bodily  injuries,  the  amount  of  his  doctor  and  medicine 
bills,  his  weekly  earnings,  and  the  time  he  was  out  of  work  because 
of  his  injuries. 

The  conductor  testified  that  the  plaintiff  gave  him  less  than  a 
half  ticket  for  his  fare;  that  he  demanded  another  ticket  or  a 
nickel,  and  reached  for  the  bell  cord  to  stop  the  car  to  put  the 
plaintiff  off;  that  the  plaintiff  drew  a  knife  from  his  pocket  and 
raised  it  to  strike  him ;  that  he  grabbed  the  plaintiff's  wrist,  and 
they  got  off  of  the  car  together;  that  the  plaintiff  chased  him 
toward  the  front  of  the  car,  where  the  motorman  handed  him  the 
switch  hook ;  that  he  did  not  strike  the  plaintiff,  but  told  him  he 
could  not  come  back  on  the  car;  and  that  he  gave  the  plaintiff  a 
ticket,  when  advised  by  another  conductor  so  to  do.  He  also  testi- 
fied that  he  did  not  report  the  trouble  at  the  company's  oflBce. 
Other  witnesses  for  the  defendant  testified  that  the  plaintiff  had 
something  eight  or  nine  inches  long  in  his  hand,  but  that  they 
could  not  distinguish  what  it  was;  that  the  conductor  appeared 
frightened;  and  that  the  conductor  held  the  switch  hook  aloft 
ready  to  staike  the  plaintiff  on  returning  from  the  front  of  the 
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car,  and  desisted  when  a  passenger  called  to  him  not  to  strike  the 
plaintiff. 

The  jury  returned  the  following  special  verdict : 

**  Questicm  1.  Did  the  conductor  of  the  defendant  company  eject  the  plaintiff 
frdm  a  car  on  January  31/1911^  on  East  Water  street,  in  the  city  of  Mil- 
waukee T    Answer :    Yes. 

"  Queetion  2.  If  you  answer  the  first  question  '  Yes/  then  answer  this  ques- 
tion: Was  the  conduct  of  the  plaintiff  such  as  to  justify  the  conductor  in 
ejecting  him  from  the  car?    Answer:    No. 

"  Question  3.  If  you  answer  question  2  '  No/  you  need  not  answer  question  3. 
If  you  answer  question  3  'Yes/  then  answer  this  question:  Did  the  conductor 
use  any  more  force  than  was  reasonably  necessary  to  use  in  ejecting  the  plain- 
tiff?   Answer:    •     ♦     ♦ 

"Question  4.  If  you  answer  question  2  'No/  then  answer  the  following 
question:  Was  the  plaintiff  ejected  from  the  car,  under  circumstances  of 
aggravation  or  cruelty,  with  vindictiveness  or  malice  ?    Answer :   No. 

''Question  5.  If  you  answer  queetion  4  'Yes/  then  answer  this  question: 
Did  the  defendant  ratify  the  act  of  the  conductor?    Answer:    ♦     ♦    ♦ 

"Question  6.  If  you  answer  question  1  'Yes/  then  answer  this:  Was  the 
conductor,  at  the  time  he  ejected  the  plaintiff  from  the  car,  in  the  perform- 
ance of  his  duties  as  a  conductor  for  the  defendant  company?    Answer:   Yes. 

"  Question  7.  If  the  court  should  be  of  the  opinion  that  the  plaintiff  is  enti- 
tled to  recover  damages,  in  what  sum  do  you  assess  such  damages?  Answer: 
Compensatory,  $69.25;  punitory,  $500." 


The  plaintiff  moved  the  court  to  change  the  answer  to  question  4, 
to  answer  question  5  "  Yes/^  and,  in  the  event  that  this  motion 
should  be  denied,  for  a  new  trial.  The  defendant  moved  for  judg- 
ment on  the  verdict.  The  court  granted  a  new  trial,  on  the  ground 
that  the  answers  to  questions  2  and  4  could  not  be  reconciled,  and, 
if  it  were  assumed  that  the  account  of  the  plaintiff  was  true,  the 
fourth  question  should  have  been  answered  in  the  aflSrmative.  The 
court  held  that  the  answers  to  questions  2  and  4  were  irreconcilable, 
since  the  jury  found  that  the  plaintiff's  testimony  as  to  the  con- 
ductor's conduct  in  ejecting  the  plaintiff  was  true.  It  followed 
that  such  evidence  showed  facts  necessarily  establishing  that  the 
conductor  acted  cruelly  and  with  malice ;  and  hence  that  this  evi- 
dence required  an  aflSrmative  answer  to  question  4.  For  this  rea- 
son the  court  held  that  justice  would  be  promoted  by  granting  a 
new  trial.  Upon  the  appeal  from  the  civil  court  to  the  Circuit 
Court,  the  order  granting  a  new  trial  was  affirmed.  This  is  an 
appeal  from  the  order  of  the  Circuit  Court  aflSrming  the  order  of 
the  civil  court 
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Van  Dyke,  Rosecraniz,  Shaw  &  Van  Dyke,  for  appellant. 
O'Connor,  SchnUtz,  Wild  &  Cross,  for  respondent 

Opinion  by  Siebecker,  J. : 

The  defendant  contends  that  the  Cirenit  Court  erred  in  aflBrm- 
ing  the  order  of  the  civil  court  granting  a  new  trial.  It  is  claimed 
that  the  civil  court  erroneously  granted  the  new  trial  upon  alleged 
inconsistencies  in  the  jury^s  answers  to  questions  2  and  4.  It  is 
manifest  that  the  new  trial  was  not  granted  by  the  trial  court  in 
its  discretion  or  because  the  court  entertained  an  opinion  that 
justice  had  not  been  done  in  compensating  the  plaintiff  for  the 
injuries  he  had  sustained.  The  verdict  found  separately  the  items 
of  compensatory  and  punitory  damages,  so  that  the  court  might 
award  judgment  on  either  or  both  amounts,  according  to  plaintiff's 
rights  as  established  by  the  facts  found  by  the  jury  in  their  special 
verdict.  The  defendant  asked  that  judgment  be  awarded  the 
plaintiff  upon  the  verdict  for  the  amount  of  the  compensatory  dam- 
ages and  costs  of  the  action.  The  plaintiff  objected  to  such  judg- 
ment, and  made  a  motion  in  the  alternative,  requesting  that  the 
court  change  the  answer  of  the  jury  to  question  4  from  "  No  "  to 
"  Yes,"  and,  in  the  event  of  a  denial  of  such  request,  that  the  court 
grant  a  new  trial.  The  court  refused  to  change  the  jury's  answer 
to  this  question  as  requested,  but  granted  a  new  trial  upon  the 
ground  stated.  It  is  obvious  from  the  court's  ruling  and  the 
grounds  assigned  therefor  that  he  concluded  that,  if  the  jury,  imder 
the  evidence  in  the  case,  found  that  the  plaintiff  was  wrongfully 
ejected  from  the  car  by  the  conductor,  they  must  find  that  the 
conductor  acted  with  such  cruelty,  vindictiveness  and  malice  as  to 
render  defendant  liable  for  punitory  damages.  We  are  persuaded 
that  the  trial  court  and  the  Circuit  Court  on  appeal  erred  in  this 
respect.  The  evidence  in  many  respects  is  in  sharp  conflict.  The 
jury  evidently  believed  that  the  conductor  provoked  the  altercation 
with  the  plaintiff  by  using  abusive  language  toward  him  when 
seeking  to  collect  the  car  fare,  and  that  the  plaintiff's  conduct  did 
not  call  for  his  ejection  from  the  car.  This  does  not  necessarily 
imply,  however,  that  all  the  plaintiff  testified  to  as  to  the  manner 
of  his  ejection  must  be  taken  as  true.  The  evidence  on  this  phase 
of  the  affair  is  in  sharp  conflict.  It  was  witnessed  by  persons  on 
the  car,  who  testified  in  the  case ;  and  from  the  whole  evidence  the 
jury  had  good  grounds  to  conclude  that  the  conductor  acted  wrong- 


Digitized  by 


Googk 


Di  Benedetto  v.  Milwaukee  Elec.  Ry.  &  L.  Co.       391 

fully  in  the  matter,  but  that  there  were  no  such  aggravated  acts 
as  the  plaintiff  testified  to,  and  that  the  conductor's  acts  were  free 
from  cruelty,  and  evinced  no  vindictiveness  or  malice. 

The  jury  were  not  compelled  to  believe,  in  their  entirety,  the 
statements  of  either  of  the  participants.  Hopkins  v.  C,  M.  <Sc  8L 
P.  R.  Co.,  128  Wis.  403,  107  N.  W.  330.  The  facts  and  circum- 
stances adduced  in  the  evidence  tend  to  support  the  conclusion  that 
both  parties  became  actively  involved  in  the  affray  before  it  con- 
cluded, and  that  both  of  the  participants  became  aggressive  com- 
batants before  it  ended.  In  the  light  of  such  a  situation,  the  jury 
were  justified  in  finding  that  the  plaintiff's  ejection  from  the  car 
was  free  from  such  aggravated  acts  as  amounted  to  cruelty,  and 
that  the  conductor  did  not  act  maliciously  in  the  matter. 

The  facts  of  vindictiveness  and  malice  must  expressly  appear, 
and  are  not  to  be  presumed  from  the  fact  that  the  plaintiff  was 
wrongfully  ejected  from  the  car.  Their  existence  is  one  of  infer- 
ence for  the  jury  from  the  whole  case,  and  not  for  the  court,  as 
matter  of  law,  under  the  facts  and  circumstances  adduced  in 
evidence. 

The  allowance  of  punitory  damages  in  such  cases  is  never  a 
matter  of  right.  As  stated  in  Topolewski  v.  Plankinton  Packing 
Co.,  143  Wis.  52,  opinion  71,  126  N.  W.  554,  561: 

"In  all  cases  the  court  should  decide  whether^  in  any  reasonable  view  of 
the  evidence^  punitory  damages  would  be  proper,  and,  if  so,  to  then  instruct 
the  jury  what  elements  of  fact  are  requisite  to  justify  such  damages,  and 
make  it  plain  that  whether  to  allow  them  or  not  is  lelt  to  their  sound 
discretion." 

We  are  led  to  the  conclusion  that  the  jury  were  well  justified, 
tinder  the  evidence,  in  answering  question  4  in  the  negative ;  that, 
in  the  light  of  the  facts  and  circumstances  of  the  case,  such  answer 
in  no  way  conflicts  with  an  aflSrmative  answer  to  question  2 ;  and 
that  the  trial  court  erred  in  holding  that  there  was  such  conflict  in 
the  verdict  as  required  a  new  trial.  The  Circuit  Court  on  appeal 
should  have  corrected  such  error,  and  have  awarded  plaintiff  judg- 
ment for  the  amount  of  the  compensatory  damages  allowed  by  the 
jury,  with  costs. 

The  order  appealed  from  is  reversed  and  the  cause  remanded, 
with  directions  to  award  judgment  as  indicated  in  this  opinion. 
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Underwood  v.  OskalooBa  Traction  &  Lighi-Co. 
(Iowa  —  Supreme  Court.) 

1.  C6LLISI0N  OF  Automobile  with  Stbeet  Cab;  Contbibutobt  Nbguoshgb 

OF  Dbiveb.  —  If  a  driver  of  an  automobile  could  not  have  failed  to  see  an 
approaching  street  car  if  he  had  looked  to  the  front  instead  of  to  the 
rear,  and  his  car  was  under  control,  and  he  was  confronted  with  no 
emergency  which  caused  him  to  nm  into  a  street  car,  he  must  be  deemed 
guilty  of  contributory  negligence. 

2.  Last  Clbab  Chakce.  —  Since  the  driver  of  the  automobile  was   in  no 

apparent  peril  up  to  a  mere  moment  before  the  actual  collision,  and  it 
was  not  claimed  that  the  motorman  knew  that  the  driver  was  not  looking 
to  the  front,  the  plaintiff  was  not  entitled  to  recovery  under  the  "  last 
clear  chance  "  doctrine. 

I>EFBin)ANT  appeals  from  verdict  for  plaintiff.    Beported  137  N.  W.  933. 

John  F.  &  Wm.  B.  Lacey,  of  Oskaloosa,  for  appellant 

McCoy  &  McCoy  and  8.  V.  Reynolds,  all  of  Oskaloosa,  for 
appellee. 

Opinion  by  Evans,  J. : 

The  accident  in  question  occurred  on  September  6,  1910,  at  4 
p.  M.,  on  one  of  the  principal  business  streets  of  Oskaloosa,  known 
as  High  avenue.  This  avenue  extends  east  and  west,  and  street 
cars  are  operated  upon  it.  The  plaintiff  in  his  automobile  ap- 
proached the  avenue  at  right  angles  over  C  street.  High  avenue 
is  eighty  feet  wide,  and  the  street  car  track  is  laid  upon  its  center 
line.  C  street  is  sixty-six  feet  wide.  The  structures  on  C  street 
prevented  a  view  east  or  west  on  High  avenue,  except  upon  near 
approach  to  its  crossing.  Arriving  at  the  C  street  crossing  on  the 
north  line  of  High  avenue,  there  was  nothing  at  the  time  of  the 
accident  to  obstruct  a  clear  view  of  High  avenue  either  east  or  west. 
The  street  car  in  question  was  coming  from  the  west.  The  col- 
lision resulted  from  the  failure  of  the  plaintiff  to  observe  the  street 
car.  He  so  failed  because  his  attention  was  directed  in  another 
direction,  and  he  was  looking  backward,  instead  of  forward.     The 

Collision  with  Automobile.  —  As  to  the  liability  of  a  street  railway 
company  for  collisions  with  vehicles  in  the  street,  see  Nellis  on  Street  Railways 
(2d  Ed.),  §§  400-402,  414-417.  See  also  Huddy  on  Automobiles  (3d  Ed.), 
§102. 
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petition  charged  various  specifications  of  negligence  on  the  part 
of  the  defendant,  viz.,  that  the  car  was  operated  at  a  reckless  rate 
of  speed ;  that  no  gong  or  bell  was  sounded ;  that  the  motorman  was 
old  and  incompetent ;  that  the  car  and  its  equipments  were  old  and 
out  of  repair;  that  the  motorman  was  negligent  in  failing  to  stop 
the  car  after  discovering  the  peril  of  plaintiff,  and  in  failing  to 
discover  such  peril  in  time  to  stop  the  car.  The  trial  court  with- 
drew the  specifications  in  relation  to  the  competency  of  the  motor- 
man  and  the  condition  of  the  car.  The  other  specifications  were 
submitted  to  the  jury. 

It  is  the  contention  of  apellant  that  the  evidence  did  not  warrant 
a  submission  of  the  case  to  the  jury  at  all,  and  that  a  verdict  should 
have  been  directed  for  the  defendant.  We  give  our  first  attention 
to  this  question.     The  plaintiff  testified  as  follows : 

"  I  was  runing  south  on  G  street  when  I  came  to  within  about  sixty  feet  of 
the  north  line  of  West  High  avenue.  I  saw  a  man  on  the  crossing  going  east. 
When  I  first  noticed  him  he  was  directly  in  front  of  me.  I  called  out  to  him 
to  call  his  attention  so  he  could  see  I  was  coming.  Instead  of  quickening  his 
speed  he  rather  slowed  up.  I  went  past  him,  and  as  I  passed  I  turned  and 
looked  over  my  left  shoulder,  but  he  still  kept  moving  on,  but  seemed  to  be 
muttering  something.  As  I  drove  by  him  I  had  slowed  up  considerably,  so  that 
he  would  have  time  to  get  out  of  my  way.  His  peculiar  actions  drew  my 
attention  to  him,  and  when  I  turned  my  eyes  in  front  I  was  right  on  the 
street  car  line,  and  the  street  car  was  very  close  to  me«.  I  did  not  have  time 
to  quicken  my  speed,  and  it  was  too  late  to  shut  down.  I  had  heard  no  gong  or 
bell  sounding.  If  I.  had  heard  a  bell  I  would  have  turned  to  the  east  or  west, 
or  stopped  my  car.  I  could  have  turned  either  east  or  west.  I  could  have 
stopped  easier  than  anything  else,  as  I  was  running  slow.  I  was  running  about 
ten  miles  an  hour.  I  had  been  looking  towards  High  avenue  until  this  man 
attracted  my  attention.  When  I  first  saw  the  street  car  it  was  right  close  to 
me,  and  my  front  wheels  were  close  to  if  not  on  the  street  car  line.  The  street 
oar  was  virtually  on  me  when  I  first  saw  it.  I  had  a  clear  track  in  going  into 
High  street.  I  was  going  south  on  G  street,  which  crosses  High.  When  I 
first  saw  the  fellow  in  my  way  he  was  fifty  or  sixty  feet  from  me.  He  was 
coming  east  down  the  High  street  sidewalk.  He  was  going  east  on  High 
street.  He  was  in  the  crossing  when  I  first  noticed  him,  and  I  was  then 
running  about  ten  miles  an  hour.  He  turned  and  commenced  to  talk.  I  could 
see  from  the  way  his  mouth  worked  and  his  peculiar  actions  that  he  was  not 
pleased.  I  understood  from  his  muttering  that  he  was  not  pleased  with  my 
actions.  When  he  started  in  front  of  me  I  slowed  up  and  gave  the  alarm.  I 
supposed  he  would  quicken  his  speed,  but  he  slowed  up,  and  I  slowed  up  and 
probably  down  to  eight  miles  an  hour.  If  it  had  not  been  for  the  trouble  with 
this  man  I  would  have  seen  the  car,  but  he  was  making  a  disturbance  and 
attracted  my  attention.  He  followed  me  down  after  the  accident.  I  rather 
think  he  was  drunk.    He  caused  me  to  slow  up.    His  action  caused  me  to  look 
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at  him,  rather  than  io  see  whether  the  street  was  clear  or  not.  If  I  had  seen 
the  car  I  probably  would  have  stopped,  or  I  could  have  turned  either  east  or 
west  and  missed  it.  This  drunken  man  attracted  my  attention  until  it  was 
too  late  for  me  to  turn.  When  I  got  through  with  him  the  car  was  right 
on  me." 

Plaintiffs  witness  Parks  testified  on  cross-examination  as 
follows : 

'*  There  was  nothing  to  obstruct  the  view  of  anybody  in  the  auto  from  seeing 
or  anybody  from  seeing  the  auto;  nothing  to  obstruct  the  view  of  the  street 
car ;  nothing  to  prevent  Underwood  from  turning  to  east  or  west  in  the  street 
if  he  had  been  looking.  He  may  have  been  looking  at  this  man.  They  came 
together  quick,  and  it  was  all  done.  Underwood  could  have  turned  either  to 
the  right  or  left.  I  do  not  remember  hearing  the  gong  sounded.  There  was 
nothing  to  attract  my  attention  either  to  the  street  car  or  the  auo.  I  saw 
the  car  going  east  and  the  auto  going  south.  The  auto  did  not  turn  either 
right  or  left,  but  ran  straight  at  the  car.  I  think  the  car  hit  it.  Both  of  the 
heads  came  together.  The  southwest  comer  of  Underwood's  machine  struck 
the  northeast  comer  of  the  car.    The  fender  was  knocked  to  one  side." 

Plaintiff's  witness  Dobbyns  testified  as  follows : 

"I  think  the  car  was  running  seven  or  eight  miles  an  hour.  Underwood 
was  coming  at  a  fair  gait.  The  street  car  was  running  faster  than  Under- 
wood. The  motorman  did  nothing  that  I  noticed  to  slacken  the  speed  of  the 
car.  There  was  no  obstruction  west  of  G  street  to  obstruct  tiie  view  from  the 
platform  of  the  car." 

Other  witnesses  testified  for  the  plaintiff  in  substantial  con- 
sistency with  the  foregoing.  There  was  no  evidence  of  any  reck- 
less or  undue  rate  of  speed  on  the  part  of  the  street  car,  nor  evi- 
dence of  any  other  negligence,  except  the  alleged  failure  to  sound 
the  gong  or  bell. 

It  is  undisputed  that  the  plaintiff  could  not  have  failed  to  see 
the  approaching  street  car  if  he  kept  his  face  to  the  front  instead 
of  to  the  rear.  His  car  was  under  control.  He  had  a  space  of 
forty  feet  after  entering  High  street  to  turn  either  to  the  east  or 
west.  There  was  no  excuse  for  his  looking  over  his  left  shoulder 
except  the  merest  curiosity.  He  was  confronted  with,  no  emer- 
gency, real  or  apparent,  which  caused  him  to  do  an  act  so  reckless. 
The  case  presented  is  one  of  simple  and  conclusive  negligence  on 
the  part  of  the  plaintiff. 

The  appellee  contends  that  he  was  entitled  to  recover  on  the 
theory  of  "  last  clear  chance."  This  theory  was  submitted  to  the 
jury  by  the  instructions  of  the  court,  and  a  recovery  permitted 
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thereunder.  There  is  no  claim  of  evidence  that  the  motorman 
actually  discovered  the  peril  of  the  plaintiff,  but  it  is  contended 
that  he  was  in  a  position  wherein  he  ought  to  have  discovered  it. 
The  question  was  submitted  to  the  jury  in  this  form.  The  plain- 
tiff was  in  control  of  his  automobile.  It  is  conceded  that  he  could 
have  turned  to  east  or  west  or  could  have  stopped.  He  was  in  no 
apparent  peril  up  to  a  mere  moment  before  the  actual  collision.  It 
is  not  claimed  that  the  motorman  knew  that  plaintiff's  attention 
was  directed  away  from  his  duty.  The  trial  court  properly  in- 
structed, in  substance,  that  the  motorman  had  a  right  to  presume 
that  the  plaintiff  would  turn  east  or  west  or  stop  until  the  contrary 
was  apparent.  Nothing  to  the  contrary  was  apparent  until  the 
automobile  was  within  ten  or  fifteen  feet  of  the  track,  when  the 
collision  was  confessedly  unavoidable.  There  was  no  basis  in  the 
evidence  for  the  application  of  the  "last  clear  chance"  theory. 
The  incongruity  of  its  attempted  application  is  illustrated  by  an- 
other feature  of  the  case.  The  street  car  was  also  damaged  in  the 
collision,  and  a  counterclaim  was  filed  to  recover  such  damages 
from  the  plaintiff.  Now,  if  the  defendant  could  be  made  liable 
to  the  plaintiff  notwithstanding  plaintiff's  negligence  on  the  theory 
that  the  defendant's  motorman,  by  exercise  of  reasonable  diligence, 
ought  to  have  discovered  the  plaintiff's  negligence  and  peril,  as 
set  forth  in  the  instructions  to  the  jury,  then,  upon  the  same  rea- 
soning, appellant  contends  that  the  plaintiff  should  be  held  liable 
to  the  defendant  for  its  damages  because  by  the  exercise  of  ordinary 
diligence  he  also  could  have  discovered  the  defendant's  peril.  The 
logic  is  quite  compelling,  and  would  result  in  holding  each  party 
liable  to  the  other  for  the  respective  damages  sustained.  It  is 
sufficient  to  say  that  the  plaintiff  was  not  entitled  to  recovery  on 
the  "  last  clear  chance  "  theory,  and  that  a  verdict  for  the  defend- 
ant ought  to  have  been  directed  on  the  ground  that  the  n^ligence 
of  the  plaintiff  clearly  contributed  to,  if  it  did  not  exclusively 
cause,  his  injury.* 

*  Portion  of  opinion  not  material  to  street  railway  law  omitted. 
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Oaedis  v.  Metropolitan  St.  By,  Co. 

(Missouri  —  Kansas  City  Court  of  Appeals.) 

1.  COLLISIOIT  WITH  CHILD ;  EVIDENCE ;  NBGLIOENOE  OF  MOTOBMAN.  —  Action  tO 

recover  for  injuries  to  a  child  from  being  struck  by  a  street  car.  EvidenoB 
held  to  present  a  clear  case  of  negligence  on  the  part  of  the  motorman. 

2.  Pleading;  Petition;  Inconsistent  Allegations.  —  In  an  action  for  in- 

juries to  a  child  struck  by  a  street  car  allegations  that  the  motorman 
was  running  the  car  at  a  dangerous  rate  of  speed,  that  he  did  not  sound 
t^e  bell,  and  that  he  saw  or  should  have  seen  the  peril  of  the  boy  in 
time  to  have  stopped  the  car  had  he  been  in  the  exercise  of  reasonable 
oare,  are  not  inconsistent. 

All  of  these  facts  could  be  coexistent,  and  therefore  proof  of  one  would 
not  even  tend  to  disprove  the  other. 

There  is  no  inconsistency  between  the  allegations  that  the  injury  was 
caused  by  moving  the  car  at  excessive  speed  and  that  the  defendant  failed 
to  stop  the  car  in  time  to  avoid  the  collision  after  the  danger  was  apparent. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  143  S.  W.  566. 

John  H.  Lucas  and  H.  H.  McClvsr,  for  appellant. 

H.  J.  Laishaw,  for  respondent. 

Opinion  by  Johnson,  J. : 

This  suit  is  prosecuted  by  August  Gkiedis,  as  next  friend  of  his 
infant  son,  Frank  Gaedis,  to  recover  damages  for  personal  injuries 
sustained  by  Frank  in  being  struck  by  an  electric  street  car 
operated  by  defendant  on  one  of  its  lines  of  street  railway  in 
Kansas  City,  Kan.  A  trial  in  the  Circuit  Court  resulted  in  a 
verdict  and  judgment  for  plaintiff  in  the  sum  of  $2,000,  and,  after 
unsuccessfully  moving  for  a  new  trial  and  in  arrest  of  judgment, 
defendant  brought  the  case  here  by  appeal. 

The  injury  occurred  in  the  afternoon  of  September  18,  1908,  on 
North  Fifth  street  in  Kansas  City,  Kan.,  near  the  intersection  of 
Elizabeth  avenue.  This  street  runs  north  and  south,  and  going 
north  from  Elizabeth  avenue  is  on  a  slight  upward  grade  for  sev- 
eral blocks.  Defendant  operates  a  double-track  electric  railway 
on  Fifth  street,  and  a  south-bound  electric  street  car  of  the  single- 
Pleading  Neslisenoe  in  Injnrins  Child.  —  As  to  pleading  negligence 
of  the  street  railway  company  in  an  action  for  an  injury  to  a  child,  see  Nellis 
on  Street  Railways  (2d  Ed.),  §  473. 
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truck  type  inflicted  the  injury  in  question.  August  Gaedis  con- 
ducted a  grocery  store  on  the  west  side  of  Fifth  street  and  with  his 
family  resided  over  the  store.  He  had  two  children,  Annie,  who 
was  between  six  and  seven  years  old,  and  Frank,  four  years  and 
ten  months  of  age.  The  evidence  of  plaintiff  tends  to  show  that, 
a  short  time  before  the  injury,  these  children  went  into  the  street 
and  engaged  in  play  on  the  west  track  on  which  south-bound  cars 
were  run.  They  played  with  sand  dropped  by  passing  cars  and 
were  on  or  near  the  east  raiL  While  thus  engaged,  a  car  came 
from  the  north  at  a  speed  of  eight  or  ten  miles  per  hour,  and  ran 
by  without  slackening  speed  or  sounding  the  bell.  Both  children 
failed  to  notice  the  car  until  it  came  very  near.  The  little  girl  suc- 
ceeded in  jumping  out  of  the  way  and  escaped;  but  the  boy  was 
less  fortunate,  and  was  struck  by  the  end  of  the  fender  as  he  was 
trying  to  escape  and  was  thrown  down.  One  of  his  hands  was  run 
over  and  so  crushed  that  it  became  necessary  to  amputate  all  the 
fingers  except  one.     The  car  ran  a  block  before  it  was  stopped. 

The  evidence  of  defendant  tends  to  show  that  the  children  were 
not  playing  on  the  track;  but,  while  the  car  was  advancing  at  a 
speed  not  to  exceed  five  miles  per  hour,  they  first  attempted  to 
cross  the  track  in  front  of  the  car,  and,  being  warned  away,  they 
stood  on  the  east  side  of  the  track  apparently  in  the  clear  while 
the  car  ran  by.  No  one  on  the  car  knew  that  the  child  had  been 
struck  until  the  car  stopped  a  block  away,  when,  looking  back,  they 
discovered  that  something  had  happened.  An  expert  witness  in- 
troduced by  plaintiff  testified  that  the  car  could  have  been  stopped 
in  thirty  or  forty  feet  if  it  had  been  running  eight  miles  per  hour, 
and  in  fifty  or  fifty-five  feet  if  its  speed  had  been  ten  miles.  Dur- 
ing the  aproach  of  the  car  the  children  were  in  the  view  of  the 
motorman  a  distance  of  three  or  four  blocks. 

The  evidence  of  plaintiff  presents  a  dear  case  of  negligence  on 
the  part  of  the  motorman.  The  plaintiff  was  so  young  he  could 
not  have  been  guilty  of  contributory  negligence,  and  the  presence 
of  him  and  his  sister  on  the  track,  or  in  proximity  to  it,  unattended 
by  an  older  person,  in  itself,  was  a  danger  signal  that  should  have 
put  the  motorman  on  his  guard.  Seeing  them  there  absorbed  in 
play,  he  should  have  reduced  speed  and  brought  the  car  under  com- 
plete control,  so  that  if  necessary  it  could  be  stopped  before  reach- 
ing the  place  where  they  were  playing. 

Defendant  does  not  contend  that  the  facts  disclosed  by  the  plain- 
tiff's evidence  do  not  show  that  negligence  of  the  motorman  was 
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the  proximate  cause  of  the  injury,  but  does  contend  that  its  de- 
murrer to  the  evidaice  should  have  been  sustained  because  of  vital 
defects  in  the  petition.  The  specifications  of  negligaice  in  the 
petition  were  as  follows : 

**  First.  The  servants  and  agents  then  and  there  in  charge  of  said  car  care- 
lessly and  negligently  failed  and  neglected  to  have  said  oar  under  control  at 
the  time  it  struck  plaintiff,  and  as  it  approached  plaintiff  at  said  time  and 
place.  Second.  The  seorants  and  agents  then  and  there  in  charge  of  said  car 
carelessly  and  negligently  ran  said  car  at  a  dangerous  rate  of  speed  under  all 
the  circumstances,  at  the  time  and  place  said  car  struck  plaintiff  and  as  it 
approached  plaintiff,  as  above  set  forth.  Third.  The  servants  and  agents  of 
defendant  then  and  there  in  charge  of  said  car  carelessly  and  negligently  failed 
and  neglected  to  ring  the  gong  of  said  car,  or  to  otherwise  warn  plaintiff  of 
the  approach  of  said  car,  at  said  time  and  place,  although  said  servants  and 
agents  of  defendant  knew,  or  by  the  exercise  of  ordinary  care  and  caution 
could  have  known,  that  plaintiff  was  in  a  perilous,  or  approaching  a  position 
of  peril,  or  attempting  to  get  out  of  a  position  of  peril,  within  reasonable  time 
to  thereafter  have  rung  said  gong  or  bell  of  said  car,  or  to  have  otherwise 
warned  plaintiff  of  the  approach  of  said  car,  and  to  have  thereby  avoided  strik- 
ing and  injuring  plaintiff.  Fourth.  Said  servants  and  agents  of  defendant 
then  and  there  in  charge  of  said  car  saw  plaintiff,  or. by  the  exercise  of  ordinary 
eare  and  caution  could  have  seen  plaintiff,  in  his  perilous  position  upon  or  near 
said  track,  or  approaching  his  perilous  position  upon  or  near  said  track,  or 
attempting  to  get  out  of  his  perilous  position  upon  or  near  said  track,  within 
reasonable  time  to  thereafter  have  stopped  said  car,  or  slackened  the  speed 
thereof,  without  injury  to  the  people  upon  said  car,  and  thereby  to  have  pre- 
vented striking  and  injuring  plaintiff,  as  above  set  forth;  but  said  servants 
and  agents  of  defendant  carelessly  and  negligently  failed  and  neglected  to 
do  80." 

The  negligence  pleaded  in  the  fourth  paragraph  was  the  only 
act  of  negligence  submitted  to  the  jury  in  the  instructions  given  at 
the  request  of  plaintiff.  The  principal  one  of  these  instructions 
was  as  follows : 

"  The  court  instructs  the  jury  that  if  you  find  and  believe  from  the  evidence 
in  this  case  that  plaintiff,  Frank  Gaedis,  is  a  minor  of  about  seven  years  of 
age,  and  that  August  Gaedis  is  legally  acting  as  next  friend  of  said  Frank 
Gaedis  for  the  prosecution  of  this  suit,  and  if  you  further  find  and  believe 
from  the  evidence  that  on  September  18,  1908,  North  Fifth  street  was  a  puUio 
street  and  thoroughfare  in  Kansas  City,  Kan.,  and  that  upon  said  September 
18,  1008,  at  about  2  o'clock  P.  ic.  tiiereof,  Frank  Gaedis  was  playing  with  his 
sister  upon  the  west  street  railway  track  on  said  North  Fifth  street,  near  and 
a  short  distance  north  of  Elizabeth  street,  and  that  while  so  playing  one  of 
defendant's  south-bound  electric  cars  ran  against  plaintiff  and  over  his  left 
hand,  thereby  so  injuring  and  mashing  said  left  hand  that  three  fingers 
thereof  had  to  be  and  were  on  account  thereof  and  as  a  direct  result  thereof 
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amputated,  and  if  you  further  find  and  believe  from  the  evidence  that  the 
motorman  in  charge  of  said  car  saw  plaintiff,  or  by  the  exercise  of  ordinary 
care  and  caution  he  could  have  seen  plaintiff,  upon  said  track,  and  apparently 
unconscious  of  the  approach  of  said  car,  and  in  a  position  upon  said  trade  of 
imminent  peril  of  being  struck  by  said  car,  within  reasonable  time  to  have 
tiiereafter  stopped  said  car  without  injury  to  the  people  upon  said  car  before 
striking  plaintiff  and  injuring  him,  and  failed  to  do  so,  then  your  verdict  must 
be  for  plaintiff  and  against  defendant." 

Necessarily  the  verdict  was  based  on  the  sole  ground  that  the 
motorman  failed  to  exercise  reasonable  care  to  discover  the  perilous 
situation  of  plaintiff  and  to  avoid  injuring  him  by  stopping  the 
car,  since  the  issues  of  negligence  in  running  the  car  at  a  danger- 
ous speed  and  in  not  ringing  the  bell  were  not  submitted  to  the 
jury. 

Counsel  for  defendant  argue  that  the  different  acts  of  negligence 
alleged  are  so  repugnant  that  the  petition  is  self-destructive  and 
must  be  regarded  as  pleading  no  cause  of  action.  The  rule  is  well 
settled  that,  where  the  pleaded  acts  of  negligence  are  so  incon- 
sistent that  the  proof  of  one  would  disprove  the  existence  of  the 
others,  the  petition  on  its  face  is  felo  de  se  and  will  not  support  a 
judgment  Baming  v.  Railway,  167  Mo.  477,  57  S.  W.  268; 
Oairiel  v.  Railway,  130  Mo.  App.  661,  109  S.  W.  1042.  With 
this  rule  in  mind,  we  proceed  to  an  analysis  of  the  petition  to  ascer- 
tain if  it  contain  self-destructive  averments. 

At  the  outset  it  would  be  well  to  speak  of  the  rules  of  construc- 
tion that  should  guide  us  in  the  interpretation  of  the  language  of 
the  petition.     Section  1831,  Rev.  Stat.  1909,  provides  that: 

"  In  the  construction  of  a  pleading  for  the  purpose  of  determining  its  effect^ 
its  allegations  shall  be  liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties." 

Speaking  of  this  statute,  the  Supreme  Court  say,  in  Sharp  v. 
Railroad,  213  Mo.,  loc.  cit.  625,  111  S.  W.  1156: 

"That  section  of  the  statute  does  not  change  the  fundamentals  of  good 
pleading  where  Justice  demands  their  strict  enforcement.  It  does  not  dispense 
with  the  necessity  of  stating  directly,  or  inferentially,  the  facts  on  which  the 
pleader  depends  to  secure  the  objects  of  his  pleading.  It  does  not  throw  on 
an  adversary  the  hazard  of  correctly  interpreting  the  meanings  of  a  pleading 
containing  doubtful  allegations,  on  one  or  the  other  of  which  such  adversary 
might  fairly  act.  But  it  does  mean  that  allegations  should  be  liberally  con- 
strued with  a  view  to  substantial  justice.  It  does  mean  that  superrefinement 
in  gloss,  a  penchant  or  bias  to  superfine  analysis,  the  mere  arriving  at  possible 
and  strained  constructions,  are  out  of  place  in  getting  at  the  meaning  of  an 
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allegmtion  in  a  petition.  That  language  employed  in  pleadings  should  be  con- 
strued with  reference  to  time  and  place  of  utterance,  should  be  taken  in  its 
plain,  ordinary  hearthstone  meaning,  and  such  interpretation  given  as  fairly 
appears  within  the  intendment  of  the  (deader.  That  is,  the  intendment  most 
favorable  to  him  shall  be  allowed  —  at  least,  absent  a  demurrer  and  present 
a  verdict  in  his  favor,  as  here.  See  authorities  odllated  by  the  learned  anno- 
tators  of  Mo.  Ann.  Stat.  1906,  p.  652." 

The  courts  of  this  State  do  not  favor  the  practice  of  defendants, 
still  much  indulged,  of  answering  to  the  merits  without  challenging 
the  sufficiency  of  the  petition,  of  accepting  the  hazard  of  a  trial 
on  the  theory  that  the  petition  is  sufficient,  and  then,  when  the 
battle  is  lost,  of  harking  back  to  the  once  abandoned  ground  that 
the  petition  does  not  plead  a  cause  of  action.  In  the  present  case 
the  petition  was  not  attacked  by  demurrer  or  motion.  Defendant 
answered  tendering  the  issue  to  each  and  all  of  the  asserted  acts 
of  negligence.  In  such  state  of  case,  it  is  our  duty  to  give  the  peti- 
tion the  most  liberal  construction,  and,  if  it  may  be  done  without 
violence  to  reason,  to  reconcile  and  harmonize  the  several  allega- 
tions of  negligence. 

The  application  of  these  canons  of  construction  demonstrate  the 
fallacy  of  defendant's  argument  against  the  petition.  There  is 
no  repugnancy  between  the  charges  that  the  motorman  was  running 
the  car  at  a  dangerous  rate  of  speed,  did  not  sound  the  bell,  and 
that  he  saw  or  should  have  seen  the  peril  of  the  boy  in  time  to  have 
stoped  the  car  had  he  been  in  the  exercise  of  reasonable  care.  All 
of  these  facts  could  be  coexistent,  and  therefore  proof  of  one  would 
not  even  tend  to  disprove  the  other.  It  was  possible  for  the  car 
to  have  been  run  down  the  slope  at  thirty  miles  per  hour  —  a 
highly  dangerous  speed  —  and  for  the  motorman,  who  had  a  clear 
view  of  the  children  for  a  thousand  feet  or  more,  to  have  dis- 
covered their  peril  in  time  to  have  avoided  injuring  the  plaintiff 
by  stopping  the  car.  The  case  of  Orout  v.  Railway,  6  St.  Ky.  Rep. 
827,  125  Mo.  App.  552,  102  S.  W.  1026,  does  not  aid  the  position 
of  counsel  for  defendant.  We  held  in  that  case  that  the  humani- 
tarian duty  of  the  motorman  of  a  street  car  relates  only  to  the 
peculiar  circumstances  of  the  given  situation,  and  therefore  that 
the  allegation  in  the  petition  that  the  motorman,  had  the  car  been 
running  at  a  proper  speed,  would  have  had  a  reasonable  oppor- 
tunity to  discover  the  peril  and  avoid  the  injury,  was  not  a  good 
plea  of  negligence  under  the  last-chance  rule.  But  in  the  peti- 
tion before  us  the  fourth  specification  of  negligence  did  not  assume 
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to  deal  with  a  theoretical,  but  with  an  actual,  situation,  and  based 
a  right  of  recovery  on  the  ground  that,  under  the  existent  facts  and 
circumstances,  the  motorman  would  have  discovered  the  danger 
to  plaintiff  and  would  have  prevented  the  injury  by  stopping,  had 
he  exercised  ordinary  care.  In  Haley  v.  Railroad,  197  Mo.  25, 
93  S.  W.  1123,  114  Am.  St.  Rep.  743,  the  Supreme  Court  say: 

''The  petition  charged  that  the  defendant  was  n^ligent  in  the  matter  of 
speed,  and  it  also  charged  that  the  defendant  negligently  failed  to  stop  the 
train  in  time  to  avoid  the  collision  after  the  danger  was  apparent.  These  two 
charges  are  not  necessarily  inconsistent,  because  they  might  both  be  true; 
that  is,  the  train  might  have  been  moving  at  a  rate  of  speed  that  under  the 
circumstances  was  negligent,  and  yet  it  might  be  that  the  engineer  could  have 
stopped  it  in  time  to  have  avoided  the  accident  by  the  use  of  ordinary  care. 
But  the  defendant  would  not  be  liable,  under  what  we  call  the  humanitarian 
doctrine,  if  the  speed  of  the  train  was  such  as  to  render  it  impossible  for  the 
engineer  by  the  exercise  of  ordinary  care  to  have  stopped  it  in  time,  although 
the  speed  may  have  been  negligent.  Therefore,  whilst  it  is  negligence  to  run 
a  train  into  a  place  where  danger  of  collision  is  to  be  expected,  at  such  a  rate 
of  speed  that  it  could  not  be  quickly  stopped  on  appearance  of  danger,  still  it 
cannot  be  said  that  the  defendant  is  liable  for  failing  to  stop  the  train  after 
discovering  the  peril,  if  in  fact  the  speed  was  such  that  the  engineer  could  not 
stop  it" 

The  last  part  of  this  quotation  recognizes  the  rule  we  declared 
and  applied  in  the  Grout  Case,  and  the  first  part  clearly  supports 
the  view  we  are  discussing,  that  there  is  no  inconsistency  between 
the  allegations  that  the  injury  was  caused  by  moving  the  car  at 
excessive  speed,  and  that  the  defendant  failed  to  stop  the  car  in 
time  to  avoid  the  collision  after  the  danger  was  apparent  To  the 
same  effect  are  the  opinions  in  the  following  cases:  Heinzle  v. 
Railway,  213  Mo.  102,  loc.  cit  118,  111  S.  W.  536;  Nipper  v. 
Railway,  146  Mo.  App.  224, 129  S.  W.  439 ;  McQuade  v.  Railway, 
200  Mo.,  loc  cit  155,  98  S.  W.  552 ;  Thompson  v.  Livery  Co.,  214 
Ho.  487,  113  S.  W.  1128;  BlystovrSpencer  v.  Railroad,  152  Mo. 
App.  118,  132  S.  W.  1175 ;  Childress  v.  Railroad,  141  Mo.  App., 
loc  cit  685,  126  S.  W.  169. 

Stress  is  laid  by  defendant  on  the  effect  to  be  given  the  aver- 
ment in  the  first  specification  that  defendant  negligently  "  failed 
to  have  said  car  under  control."  The  context  demonstrates  that 
the  pleader  did  not  intend  to  charge  that  the  car  could  not  have 
been  controlled  by  the  motorman  —  was  running  wild  —  but  that 
it  was  being  run  at  a  dangerous  rate  of  speed  under  the  circum- 
stances of  the  situation.  The  petition  is  sufficient  to  support  the 
Vol.  8—26 
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judgment,  and  the  court  did  not  err  in  overruling  defendants 
request  for  a  peremptory  instruction.  In  what  has  been  said  we 
have  answered  the  principal  objections  to  the  instructions  given 
at  the  request  of  plaintiff.  The  other  objections  are  not  well  taken. 
The  judgment  is  affirmed.     All  concur. 


CoAighell  v.  Indianapolis  Traction  dk  Terminal  Co* 

*  (Lidiana — Appellate  Court.) 

Ihjubt  ix>  Passengeb  Aliqhtiito  froic  Cab;  Cabb  Reqxjibed  of  Ehplotebs; 
Duty  of  Conductob.  —  Employees  of  street  railways  must  use  the  highest 
degree  of  care  to  see  and  know  that  no  passenger  is  alighting  from  a  car 
before  putting  it  in  motion,  but  are  not  required  absolutely  to  see  and 
know. 

The  duty  of  the  conductor  of  a  street  oar  who  stops  his  car  for  passen- 
gers to  alight  is  twofold.  He  must  wait  a  reasonable  length  of  time  for 
the  passenger  to  alight,  and  then  he  must  exercise  the  highest  degree  of 
care  consistent  with  the  proper  transaction  of  the  business  to  see  and 
know  that  no  passenger  is  in  the  act  of  alighting  before  putting  the  car 
in  motion. 

In  an  action  by  a  passenger  to  recover  for  personal  injuries  sustained 
while  alighting  from  one  of  defendant's  cars,  an  instruction  based  on  the 
assumption  that,  when  tiie  conductor  had  waited  a  reasonable  length  of 
time,  the  defendant  was  not  liable  unless  the  conductor  actually  saw 
plaintiff  attempting  to  alight  when  he  started  the  car,  whether  or  not  he 
was  exercising  the  proper  degree  of  care  to  see  and  know  that  no  one  was 
alighting  at  that  time,  was  improper.  The  jury  should  have  been  in- 
structed on  the  duty  of  the  conductor  to  exercise  the  highest  degree  of 
care  to  see  and  know  that  no  one  was  in  the  act  of  alighting  before  start- 
ing the  car. 

PUkinriFF  appeals  from  a  judgment  for  defendant.  Reported  97  N.  E.  1028. 
F.  F.  James,  James  &  Martin  and  J).  J,  Hefron,  for  appellant. 
F.  Winter  and  W.  H.  Latta,  for  appellee. 

Opinion  by  Ibach,  P.  J. : 

Appellant  sued  appellee  for  personal  injuries  alleged  to  have 
been  caused  by  appellee's  conductor  negligently  starting  a  street 

Xnjury  to  Pasflemser  Widle  AlislitlBs  f^m  0«r.  —  As  to  tl^e  liability 
of  a  street  railway  company  for  injuries  receired  by  a  passenger  while  alight- 
ing from  its  car,  see  the  note  to  Champayne  ▼.  La  Crosse  City  Ry.  Co.,  2  St. 
Sy.  Bep.  988. 
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car  on  which  she  was  a  passenger  while  she  was  in  the  act  of  alight- 
ing therefrom,  thus  throwing  her  to  the  street  and  severely  injuring 
her.  Trial  by  jury  resulted  in  a  verdict  for  appellee.  Appel- 
lant's evidence  tended  to  support  the  theory  of  her  complaint ;  that 
of  appellee  tended  to  show  that  she  had  jumped  off  after  the  car 
was  started. 

The  only  errors  argued  are  that  the  court  erred  in  refusing  to 
give  to  the  jury  instruction  1  at  appellant's  request,  and  in  giving 
instructions  7  and  9  upon  its  own  motion. 

Instruction  1  is: 

"  The  court  instructs  the  jury  that  the  law  requires  the  employees  of  street 
railways  to  do  more  than  to  stop  reasonably  long  enough  for  passengers  to 
safely  alight  from  cars.  They  are  bound  and  required  to  ascertain  and  know 
that  no  passenger  is  in  the  act  of  alighting  from  the  car  before  putting  it  in 
motion  again.  If  the  employee  fails  in  that  respect,  then  such  failure  is 
imputed  to  his  employer,  and  is  actionabia  negligence  on  the  part  of  the 
employer,  and  it  is  no  excuse  for  the  employee  or  his  employer  to  show  that 
the  car  on  the  particular  occasion  was  operated  in  the  usual  manner." 

This  instruction  would  be  justified  on  the  authority  of  Anderson 
V.  Citizen^  St.  R.  Co.,  12  Ind.  App.  194,  38  N.  E.  1109 ;  Crump 
V.  Davis,  33  Ind.  App.  88,  70  N.  E.  886,  and  Union  Traction  Co. 
V.  Siceloff,  3  St.  By.  Rep.  230,  34  Ind.  App.  511,  72  N.  E.  266. 
But  in  the  case  of  Louisville,  etc..  Traction  Co.  v.  Korhe,  93  N.  E. 
6,  94  N.  E.  768,  the  Supreme  Court  of  this  State  disapproved 
such  an  instruction,  upon  the  ground  that  employees  of  street  rail- 
ways must  use  the  highest  degree  of  care  to  see  and  know  that  no 
passenger  is  alighting  from  a  car  before  putting  it  in  motion,  but 
are  not  required  absolutely  to  see  and  know.  The  Appellate 
Court  cases  above  cited  have  been  superseded  by  this  decision.  No 
error  was  committed  by  the  trial  court  in  refusing  to  give 
instruction  1. 

By  his  instruction  7,  the  court  told  the  jury  that  if  plaintiff,  a 
passenger  on  appellee's  car,  who  had  paid  her  fare,  had  given 
signals  to  stop  said  car  at  Twenty-third  street,  and  the  car  was 
stopped  for  the  purpose  of  allowing  her  to  alight  at  said  place, 
then, 

"  under  the  law,  it  was  the  duty  of  the  conductor  and  the  motorman  of  said 
car  to  aUow  the  plaintiff  sufficient  time  to  safely  alight  upon  the  street  at 
said  crossing,  and  if  you  find  that  while  said  oar  was  standing  still  and  the 
plaintiff  was  in  the  act  of  leaving  said  car,  and  in  plain  view  of  the  conductor 
of  the  defendant,  in  control  of  said  car,  the  said  conductor  gave  the  starting 
signal," 
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and  the  car  was  started,  and  bj  reason  of  the  starting  of  the  car 
plaintiff  was  thrown  to  the  street  and  injured,  and  defendant  was 
guilty  of  negligence  in  starting  the  car,  and  plaintiff's  negligence 
did  not  contribute  thereto,  then  the  starting  of  the  car  would  be 
the  proximate  cause  of  her  injury,  and  the  verdict  should  be  for 
the  plaintiff.  This  was  the  only  instruction  given  embracing  the 
theory  of  plaintiff's  action,  and  it  did  not  adequately  state  the  duty 
of  appellee's  conductor  toward  appellant.  The  duty  of  the  con- 
ductor of  a  street  car  who  stops  his  car  for  passengers  to  alight  is 
twofold.  He  must  wait  a  reasonable  length  of  time  for  the  pas- 
senger to  alight,  and  then  he  must  exercise  the  highest  degree  of 
care  consistent  with  the  proper  transaction  of  the  business  to  see 
and  know  that  no  passenger  is  in  the  act  of  alighting  before  putting 
the  car  in  motion.  Lomsville,  etc..  Traction  Co.  v.  Korhe,  supra, 
and  cases  cited;  Indiana  Union  Traction  Co.  v.  Keiter,  (Sup.)  92 
N.  E.  982 ;  Citizens'  St.  B.  Co.  v.  Hoffbauer,  23  Ind.  App.  615, 
627,  56  N.  E.  54.  In  the  present  case  the  conductor's  duty  to  use 
the  highest  degree  of  care  towards  plaintiff,  a  passenger,  was  not 
completed  when  he  had  waited  what  he  regarded  a  sufficient  time 
assumption  that,  when  a  conductor  had  waited  a  reasonable  length 
of  time  for  plaintiff  to  alight,  appellee  would  be  liable  for  plain- 
tiff's injury  caused  by  starting  the  car,  not  only  if  she  was  in  the 
act  of  alighting  in  plain  view  of  the  conductor,  but  also  if  she  was 
in  the  act  of  alighting,  and  the  conductor,  in  the  use  of  the  highest 
degree  of  care,  could  have  seen  her.  Instruction  7  is  based  on  the 
assumption  that,  when  a  conductor  had  waited  a  reasonable  length 
of  time,  appellee  was  not  liable  unless  the  conductor  actually  saw 
plaintiff  attempting  to  alight  when  he  started  the  car,  whether  or 
not  he  was  exercising  the  proper  degree  of  care  to  see  and  know 
that  no  one  was  alighting  at  that  time.  Appellant's  contention  was 
that  the  conductor  could  have  seen  her  attempting  to  alight  from 
the  car  at  the  time  he  started  it  if  he  had  been  in  the  exercise  of 
due  care,  and  not  that  he  actually  saw  her.  The  issue  ignored  by 
instruction  7,  as  to  whether  the  conductor  was  in  the  exercise  of 
due  care  to  see  that  no  passengers  were  attempting  to  alight  when 
he  started  the  car,  is  the  one  issue  most  material  to  plaintiff's  case, 
and  the  jury  should  have  been  instructed  thereon.  Appellee  claims 
that  instruction  7  is  not  a  positive  misstatement  of  the  law,  but 
does  state  facts  upon  which  appellant  could  have  recovered,  and 
that,  if  it  did  not  go  far  enough  in  one  direction  to  conform  to  the 
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views  of  counsel  for  appellant,  they  should  have  presented  a  cor- 
rect instruction  which  did. 

This  is  a  well-recognized  rule,  founded  on  the  doctrine  of  waiver, 
and  we  do  not  wish  to  be  understood  as  relaxing  that  rule,  but  here 
we  find  a  case  marked  with  peculiar  circumstances.  Counsel  for 
appellant  presented  upon  this  issue  instruction  1  at  that  time  fully 
supported  by  authority,  though  superseded  since  the  trial.  Since 
the  court  refused  this  instruction  which  expressed  the  law,  as  it 
had  been  declared  by  this  court  up  to  the  time  of  the  trial  of  this 
case,  counsel  should  be  excused  from  tendering  other  instructions 
upon  the  same  branch  of  the  case,  and  should  not  be  held  to  have 
waived  the  right  to  instruction  upon  the  omitted  branch  of  the  case. 

Instruction  7  gave  undue  prominence  to  the  questions  whether 
the  conductor  waited  what  he  regarded  a  sufficient  time  for  pas- 
sengers to  alight  before  starting  the  car,  and  whether  he  actually 
saw  appellant  attempting  to  alight  when  he  started  it.  Both  of 
these  issues  were  less  material  in  the  present  case  than  the  question 
whether  he  was  exercising  the  highest  degree  of  care  to  see  and 
know  that  no  one  was  in  the  act  of  alighting  before  starting  the 
oar.  There  is  no  evidence  that  he  actually  saw  her  attempting  to 
alight,  but  there  is  testimony  to  the  effect  that  she  was  attempting 
to  alight  at  the  time  the  car  was  started,  and  that  the  conductor 
in  the  use  of  due  care  could  have  seen  her.  In  the  absence  of  an 
instruction  upon  this  issue,  instruction  7,  which  singled  out  other 
issues,  about  which  there  was  no  dispute,  and  directed  the  attention 
of  the  jury  specially  to  them,  without  mention  of  the  one  most 
material  to  the  case,  must  be  held  to  have  misled  the  jury,  for  they 
may  well  have  believed  that  the  facts  therein  stated  were  the  only 
ones  upon  which  appellant  could  recover. 

We  have  read  the  evidence,  and  while  we  cannot  say  that  there 
is  no  evidence  which  would  tend  to  support  a  verdict  for  defend- 
ant had  the  jury  been  properly  instructed,  yet,  taking  into  con- 
sideration all  the  instructions  given  to  the  jury,  and  all  the  evi- 
dence in  the  case,  we  feel  that  substantial  justice  was  not  done,  and 
that  the  interests  of  justice  will  be  best  subserved  by  granting  a 
new  trial. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 
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Bodin  V.  Dtduth  8t.  By.  Co. 
(Minnesota  —  Supreme  Court.) 

In  JUST  TO  Pkdestbian  Gbossino  Street;  Ordinabt  Cabb;  Qubbtion  vob 
JuBT;  Eyidenob;  Ezoessivb  Speed;  Failube  to  Give  Wabnino;  Dam- 
ages. —  Where  it  appears  that  a  pedestrian,  about  to  cross  street  railway 
tracks  at  a  regular  street  crossing,  looked  twice  after  he  left  the  curb 
toward  the  approaching  car,  but  the  night  was  dark,  the  speed  of  the  car 
was  unusually  high,  the  noise  on  the  rails  as  then  laid  not  great,  the  head- 
light on  the  car  was  smaller  and  dimmer  than  ordinarily  used  on  the 
cars  there  operated,  the  street  was  being  paved  with  paving  stones,  and 
debris  scattered  around,  the  rails  being  raised  six  or  seven  inches  from 
the  concrete  base,  then  partly  laid,  requiring  attention  to  avoid  the  ob- 
structions, it  becomes  a  question  for  the  jury  whether  such  pedestrian, 
after  he  so  looked  and  saw  the  car,  was  justified,  in  the  exercise  of  ordi- 
nary care,  to  conclude  that  he  could  cross  the  track  in  safety. 

The  finding  that  defendant  ran  the  car  at  a  negligently  high  speed  and 
failed  to  give  the  usual  warning  of  its  approach  is  sustained  by  the 
evidence. 

Where  the  only  next  of  kin  was  decedent's  mother,  sixty-seven  years 
old,  and  to  whose  support  he  had  regularly  contributed  for  the  last  three 
years,  held,  that  $2,000  damages  for  his  death  was  not  excessive. 

(Syllabus  by  the  Court.) 

DErEin>AKT  appeals  from  a  judgment  for  plaintiff.    Reported  136  N.  W.  302. 

Thomas  8.  Wood,  of  Duluth,  for  appellant 

Andrew  Nelson,  of  Duluth  (Geo.  B.  Sjoselius,  of  Duluth,  of 
counsel),  for  respondent. 

Opinion  by  Holt,  J. : 

The  action  is  for  injuries  resulting  in  the  death  of  plaintiffs 
intestate  through  the  alleged  n^ligence  of  the  defendant.  The 
trial  resulted  in  a  verdict  of  $4,000.  The  defendant's  motion  for 
judgment  notwithstanding  the  verdict  was  denied ;  also  the  altern- 
ative motion  for  a  new  trial,  if  plaintiff  remitted  $2,000  from  the 
verdict.    Plaintiff  remitted,  and  defendant  appeals. 

The  defendant  is  a  street  railway  company  operating  by  electric 
power  a  line,  among  others,  between  Duluth  and  West  Superior 

Injiuy  to  PedestrlAiL.  —  For  a  discussion  of  the  liability  of  a  street 
railway  for  injuries  received  by  a  pedestrian  struck  by  a  street  car,  see  NelliB 
on  Street  Railways  (2d  Ed.),  §§  404-406,  419-424. 
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upon  a  street  called  Garfield  avenue.  The  north-bound  track  of 
the  line  is  east  of  the  center  of  the  street,  and  the  south-bound  on 
the  west  thereof.  At  about  10 :20  o'clock  on  the  night  of  Septem- 
ber 12,  1910,  a  car  of  the  defendant  running  north  collided  with 
Carl  Upstrom,  plaintiflF's  intestate,  inflicting  injuries  resulting  in 
death  the  next  day.  The  testimony  tended  to  show  that  the  night 
was  dark  and  cloudy ;  one  witness  claiming  it  was  somewhat  foggy. 
The  usual  street  light  was  not  burning.  The  street  was  being 
paved  with  sandstone  blocks,  laid  on  a  concrete  base.  The  testi- 
mony is  somewhat  obscure  as  to  whether  the  paving  of  Garfield 
avenue  was  completed  further  than  to  the  east  rail  of  the  south- 
bound track.  At  any  rate,  all  of  the  avenue  east  of  the  west  rail 
of  the  north-bound  track  had  only  the  base.  The  rails  were  six  or 
seven  inches  higher  than  the  concrete.  The  testimony  also  tended 
to  show  that  there  were  sandstone  blocks  and  debris  between  the 
tracks  and  rails.  Where  the  accident  occurred  is  a  short  cross 
street,  called  600.  The  collision  took  place  on  the  north  crossing 
of  this  street.  Upstrom  and  a  companion,  since  deceased,  imme- 
diately before  the  accident,  came  out  of  the  boarding  house,  where 
they  lived,  at  the  northwest  comer  made  by  the  intersection  of  the 
street  600  with  Garfield  avenue,  and  were  observed  by  a  witness, 
who  stood  on  the  sidewalk  at  the  northeast  comer.  This  witness 
testified  that  he  heard  Upstrom  and  his  companion,  when  they 
were  about  three  feet  east  of  the  west  curb  of  the  avenue,  talk 
about  whether  the  car  then  approaching  from  the  south  on  the 
north-bound  track  was  so  far  away  that  they  could  safely  cross, 
and  that  they  looked  toward  the  car,  one  observing  that  there  was 
ample  time;  Upstrom  saying  to  his  companion,  Anderson,  as  he 
pointed  to  the  coming  car,  "  There  is  one  of  them  coming  away 
down  there,"  and  Anderson,  responding,  said :  "  We  can  make  that 
one  easy;  it  is  so  far  away."  They  then  walked  right  across,  or, 
perhaps,  a  little  slanting,  since  they  started  a  few  feet  north  of  the 
north  crossing.  This  witness  also  states  that  he  observed  that 
Upstrom,  who  was  about  three  feet  in  the  lead,  again  looked  toward 
the  car  when  about  nine  feet  from  the  track,  walking  from  the 
time  he  started  at  a  steady,  brisk  gait.  When  Upstrom  looked  the 
first  time,  the  car  appeared  to  this  witness  to  be  a  block  and  a  half 
away,  and  when  the  second  time  about  half  a  block.  Upstrom  was 
struck,  this  witness  says,  when  he  was  stepping  over  the  west  rail. 
The  deceased  was  thrown  a  few  feet  forward  and  away  from  the 
car,  and  the  car  was  stopped,  so  that  the  rear  vestibule  was  about 
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eighteen  feet  further  north  than  the  body ;  the  car  having  traveled 
some  sixty-eight  feet  after  the  collision.  There  was  also  testimony 
tending  to  show  that  the  rails  were  new  and  dry,  and  that  not 
much  noise  was  made  by  the  car  in  coming;  that  the  headlight  was 
not  one  of  the  ordinary  ones  used  on  cars  traveling  there,  but  one 
of  smaller  size  and  power ;  and,  further,  that  the  car  was  run  at  a 
speed  of  over  twenty  miles  per  hour  without  slacking  up  for  cross- 
ings. The  avenue  was  straight  for  about  a  mile  towards  the  south, 
and  all  the  way  closely  built ;  the  buildings  extending  to  the  side- 
walk. 

We  have  set  out  the  evidence  tending  most  strongly  to  show  that 
the  deceased  was  not  guilty  of  negligence,  because,  the  jury  having 
found  that  he  was  not,  and  this  finding  having  been  approved  by 
the  trial  court,  this  court  must  consider  the  evidence  in  the  most 
favorable  aspect,  so  far  as  Upstrom's  freedom  from  contributory 
negligence  is  concerned.  While  it  is  the  settled  law  in  this  State 
that  a  person  crossing  a  street  railway  at  a  street  crossing  is  not 
required  to  use  the  same  degree  of  care  as  one  crossing  the  ordinary 
steam  railway,  still  it  is  held  that  a  person  about  to  cross  a  street 
railway  track  must  use  his  senses  to  discover  if  a  car  be  in  danger- 
ous proximity.  To  fail  to  look,  or  to  heedlessly  proceed  when  the 
look  disclosed  the  danger,  is  negligence  which  defeats  recovery. 
Either  is  manifest  negligence  where  no  excuse  appears  for  failure 
to  look,  or  for  not  acting  on  the  information  imparted  by  the  sense. 
In  this  case,  the  testimony  disclosed  that  the  deceased  did  look, 
and  was  aware  of  the  approach  of  the  car.  It  thus  narrows  down 
to  this  proposition:  Would  the  ordinary  prudent  person  in  XJp- 
strom's  situation,  by  the  information  obtained  by  his  senses  of 
sight  and  hearing,  have  come  to  the  conclusion  that  the  crossing 
could  not  be  made  with  safety  ?  We  may  concede  that  if  it  had 
been  daylight  the  inference  would  be  irresistible  that  it  would  have 
been  negligence  to  attempt  the  crossing  under  the  circumstances. 
One  can  judge  of  the  speed  of  an  approaching  object  in  daylight 
with  some  degree  of  exactness ;  but  it  is  very  diflScult,  if  not  im- 
possible, so  to  do  in  the  dark,  when  the  only  thing  visible  of  the 
moving  object  is  a  headlight. 

Defendant  contends  that  this  case  is  an  exact  counterpart  of 
Metz  V.  St.  Paid  City  By.  Co.,  88  Minn.  48,  92  K  W.  602.  But 
we  note  that  Metz,  on  a  clear,  still  night,  only  looked  once  when  he 
stepped  off  the  curb;  there  was  no  obstruction  in  the  street;  he 
coiild  have  had  his  eyes  on  the  approaching  car  all  the  time.    In 
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the  instant  case^  the  testimony  tends  to  show  that  the  deceased 
looked  twice  after  he  was  three  feet  from  the  curb ;  that  the  street 
was  torn  up,  so  that  some  attention  was  necessary  to  see  where  he 
stepped ;  that  the  noise  made  by  the  car  on  the  rails  as  then  laid 
was  not  great;  that  the  speed  was  greatly  in  excess  of  the  usual; 
that  the  night  was  dark,  the  street  poorly  lighted,  and  the  head- 
light smaller  than  the  one  ordinarily  in  use.  All  these  considera- 
tions, we  think,  make  it  a  question  of  fact  for  the  jury  to  say  if 
the  conduct  of  the  deceased,  in  attempting  the  crossing,  was  negli- 
gence. The  deceased  had  the  right  to  assume,  until  informed  to 
the  contrary  by  such  observation  as  a  prudent  person  could  then 
have  made,  that  the  car  was  running  at  the  ordinary  speed,  and 
under  the  ordinary  rules,  which  require  the  motorman  to  have  the 
car  within  control  on  passing  over  crossings  where  he  may  antici- 
pate, not  only  that  people  are  using  the  crossings,  but  that  he  may 
be  required  to  stop  for  passengers.  As  stated  in  Bremer  v.  St. 
Paul  City  By.  Co.,  6  St.  Ky.  Rep.  543, 107  Minn.  326, 120  N.  W. 
382,  21L.  R.  A.  (N.  S.)  887: 

'^Tbe  pedestrian's  duty  is  to  be  considered  in  connection  with  his  justified 
presumption  that  the  street  car  company,  having  no  priority  of  way,  will  be 
careful,  especially  at  a  crossing." 

And,  again,  in  O'Brien  v.  8t.  Paul  City  By.  Co.,  4  St.  Ry.  Rep. 
853,  98  Minn.  205,  108  N.  W.  805,  it  is  said: 

''It  is  settled  law  that  it  is  the  duty  of  a  street  car  company  to  keep  its 
cars  under  reasonable  control,  and  to  run  them  at  a  reasonable  rate  of  speed, 
when  they  are  near  street  crossings  in  crowded  parts  of  a  city;  that  it  is  not 
negligence  in  law  to  cross  a  street  railway  track  in  front  of  an  approaching 
car  which  a  person  using  the  highway  has  seen,  and  which  does  not  appear  to 
him  to  be  dangerously  near,  and  which  would  not  have  been  so  in  fact  had  it 
been  running  at  its  ordinary  rate  of  speed  and  imder  proper  control ;  and  that 
such  a  person  is  not  bound  to  anticipate  that  the  motoneer  would  be  negligent, 
reckless  or  wilful." 

So  to  the  same  effect  in  Albee  v.  Boston  Elevated  By.,  209  Mass. 
6,  95  N.  E.  110  ;Deitring  v.  8t.  Louis  Transit  Co.,  3  St.  Ry.  Rep. 
580,  109  Mo.  App.  524,  85  S.  W.  140 ;  Consolidated  Traction  Co. 
V.  Olynn,  59  K  J.  Law  432,  37  Atl.  66 ;  Tesch  v.  Electric  Bailway 
Company,  108  Wis.  593,  84  N.  W.  823,  53  L.  R.  A.  618 ;  Saunders 
V.  City  Bailroad  Co.,  99  Tenn.  130,  41  S.  W.  1031. 

The  cases  cited  by  appellant,  to  the  effect  that  the  motorman  has 
a  right  to  assume  that  a  pedestrian,  about  to  cross  the  track  in 
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front  of  the  approaching  car,  will  exercise  due  care,  state  proposi- 
tions of  well-established  law ;  also  the  cases  holding  that  it  is  n^li- 
gence  to  fail  to  use  one's  senses,  or  where  it  is  clear  that  the  in- 
formation gained  by  the  use  of  the  senses  was  heedlessly  disre- 
garded. But  such  is  not  the  case  at  bar,  if  the  jury  believed,  as  it 
had  a  right  to  do,  the  testimony  most  favorable  to  plaintiflF's  con- 
tention that  Upstrom  was  using  ordinary  care  in  attempting  to 
make  the  crossing. 

No  argument  in  appellant's  brief  is  presented  on  the  error  as- 
signed that  defendant's  negligence  was  not  proven.  It  is  sufficient 
to  say  that,  both  as  to  speed  and  absence  of  warning,  the  evidence 
amply  sustains  the  finding  of  such  negligence.  The  issues,  both 
as  to  defendant's  negligence  and  plaintiff's  contributory  negli- 
gence, were  clearly  and  with  great  impartiality  submitted  to  the 
jury;  and,  their  findings  thereon  having  been  approved  by  the 
trial  court,  we  find  no  legal  cause  to  disturb  them. 

Error  is  assigned  on  the  amount  of  damages  as  reduced,  on  the 
claim  that  they  are  excessive.  The  only  argument  presented  is 
this: 

"  Th0  damages  were  clearly  excesaives  even  as  reduced.  Plaintiff's  intestate 
had  only  contributed,  all  told,  a  sum  less  than  $100  to  the  support  of  hia 
mother." 

Plaintiff's  intestate  was  48  years  old,  industrious,  strong,  and 
healthy.  His  mother  was  67  years  old,  with  a  life  expectancy  of 
over  ten  years.  It  was  shown  that  each  year  for  three  years  be- 
fore his  death  he  had  sent  her  money,  the  last  in  July,  1910, 
$40.35.  His  stepbrother  testified  to  knowledge  of  these  three  re- 
mittances. Whether  he  had  sent  other  moneys  when  such  step- 
brother was  not  present  does  not  appear.  In  the  following  cases, 
Thomas  v.  Chicago  Oreat  Western  Ry.  Co.,  112  Minn.  360,  128 
K  W.  297;  Holden  v.  Oreat  Northen  By.  Co.,  103  Minn.  98,  114 
N.  W.  365,  and  Bremer  v.  Bailway  Co.,  96  Minn.  469,  105  N.  W. 
494,  amounts  have  been  approved  which  indicate  that  we  cannot 
now  hold  that  $2,000  is  excessive  in  the  present  case. 
The  order  appealed  from  is  affirmed. 


Digitized  by 


Googk 


Lebneb  v.  Public  Sbbvioe  Ry.  Co.  411 

Lemer  v.  Pvblic  Service  Ry.  Co. 
(New  Jersey  —  Supreme  Court.) 

1.  TBE8PA88EB;  No  DuTT  TO  Obsebve  REASONABLE  Cabe  Towabd.  —  While,  as 

against  a  trespasser,  a  malicious  or  intentional  injury  is  actionable,  a 
merely  negligent  act  will  not  form  the  basis  of  recovery,  because  the  duty 
to  observe  reasonable  care  is  not  owing  to  a  trespasser. 

2.  Injtjbt  to  Tbbspasseb  on  Cab;  Whetheb  Actionable  Question  fob  Jubt. 

—  Tt^e  question  whether  an  injury  to  a  trespasser  (an  able-bodied  man), 
sustained  by  reason  of  his  being  forced  from  a  slowly  moving  street  car, 
nothing   more   appearing,   was   malicious   or   intentional,   and   therefore 
actionable,  is  for  the  jury. 
(Syllabus  by  the  Court.) 

Defendant  appeals  from  judgment  for  plaintiff.    Reported*  84  Atl.  618. 

Lefferts  8.  Hoffman  and  Leonard  J.  Tynan,  botk  of  Newark,  for 
appellant. 

Philip  J.  Schotland,  of  Newark,  for  appellee. 

Opinion  by  Tbenchabd,  J. : 

The  plain tiflF  below  sued  to  recover  for  injuries  sustained  while 
attempting  to  enter  a  street  car  of  the  defendant  company.  The 
action  was  tried  in  the  District  Court  with  a  jury,  and  the  defend- 
ant appeals  from  the  judgment  entered  upon  the  verdict  for  the 
plaintiff. 

At  the  trial  it  appeared  from  the  evidence  produced  by  both 
sides  that  the  plaintiff,  an  able-bodied  man,  attempted  to  board  the 
car  against  the  will  of  the  conductor,  but  that  he  got  no  farther 

BemoTal  of  Trespasser  from  Street  Car.  —  In  Nellis  on  Street  Rail- 
ways (2d  Ed.),  §  322,  it  is  said:  "A  street  railroad  company  owes  a  tres- 
passer no  duty  of  protection.  Its  servants  have  the  right  to  remove  him 
from  the  car,  but  in  so  doing  they  are  required  to  subject  him  to  no  unnecessary 
hazard.  They  have  no  right  to  seize  him  and  throw  him  from  the  car  while  it 
is  in  motion,  or  to  so  violently  assault  or  frighten  him  as  to  cause  him  to  fall 
from  the  car.  In  order  to  justify  a  recovery,  however,  the  acts  of  the 
defendant's  servants  must  have  been  improper,  unnecessarily  dangerous,  the 
proximate  cause  of  the  injury,  and  done  for  the  purpose  of  removing  plaintiff 
from  the  car.  A  railway  company  owes  to  a  trespasser  the  duty  of  using 
ordinary  care  in  removing  him  from  its  oars,  and  not  to  wilfully  or  recklessly 
injure  him  after  discovering  him  on  the  cars.  If  the  employees  use  more  force 
than  is  reasonably  necessary,  no  matter  whether  they  think  they  are  not 
using  excessive  force,  the  company  is  liable  for  their  acts." 
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than  the  step,  from  which  position  he  fell  to  the  ground  and  was 
injured  by  th^  fall.  The  proof  upon  the  part  of  the  plaintiflF 
tended  to  show  that  the  car  had  stopped  to  take  on  passengers,  and 
that  while  the  plaintiflF  was  on  the  step,  and  was  about  to  get  on 
the  platform,  the  conductor  told  him  he  could  not  get  on,  pushed 
him  back,  shut  the  gate  in  his  face,  r^ng  the  bell  to  go  ahead,  and 
"  pushed  the  plaintiflF  with  his  fingers."  On  the  part  of  the  de- 
fendant the  proof,  on  the  contrary,  tended  to  show  that  the  car  was 
crowded  with  passengers,  and  that  the  "  car  full "  sign  was  dis- 
played ;  that  the  car  stopped,  not  to  take  on  more  passengers,  but 
to  discharge  passengers ;  that,  after  the  car  started,  and  after  the 
conductor  had  closed  the  gate,  the  plaintiflF  "  put  his  foot  upon  the 
bottom  step  and  hung  on  to  the  gate ;  "  that  the  plaintiflF  was  then 
told  by  the  conductor  that  he  "  had  better  get  oflF  and  that  he  could 
not  get  in ;  "  and  that  the  conductor  did  nothing  further  to  inter- 
fere with  the  plaintiflF. 

While  the  testimony  is  conflicting  upon  the  question  of  the  speed 
of  the  car,  nevertheless  it  was  clearly  open  to  the  jury  to  find  that, 
from  the  time  the  plaintiflF  attempted  to  board  the  car  until  he  fell, 
it  was  moving  slowly. 

In  his  charge  to  the  jury  the  judge  said  that  "  the  plaintiflF  was 
a  trespasser  on  the  car,"  and  therefore,  in  dealing  with  the  ques- 
tion about  to  be  considered,  that  must  be  regarded  as  the  law  of  the 
case.    The  learned  trial  judge  then  further  charged  as  follows : 

^Whether  or  not  the  conductor  did  eject  this  man  from  the  car  while  the 
car  was  in  motion,  whether  he  did  something  to  force  this  man  off  this  step 
and  loosened  his  grasp  on  the  gate  so  that  the  man  fell  off  while  the  car  was 
in  motion,  is  for  you  to  say.  If  he  did,  I  charge  you  he  is  entitled  to  dam- 
ages." 

We  are  of  opinion  that  the  contention  of  the  defendant  that  such 
instruction  was  erroneous,  and  requires  a  reversal  of  this  judg- 
ment, must  prevail. 

While,  as  a  trespasser,  a  malicious  or  intentional  injury  is  ac- 
tionable, a  merely  negligent  act  will  not  form  the  basis  of  recovery, 
because  the  duty  to  observe  reasonable  care  is  not  owing  to  a  tres- 
passer. Hoberg  v.  Collins,  Lavery  &  Co.,  80  N.  J.  Law  426,  78 
Atl.  166,  31  L.  R.  A.  (N.  S.)  1064;  Powell  v.  Erie  Railroad  Co., 
70  N.  J.  Law  290,  68  Atl.  930,  1  Ann.  Cas.  774.  In  Hoberg  v. 
Collins.  Lavery  £  Co.,  Mr.  Justice  Voorhees,  in  the  course  of  his 
opinion,  said: 
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"To  force  a  man  from  a  rapidly  moving  railway  train,  it  is  well  known, 
is  to  subject  him  to  a  hazard  almost  certain  to  result  in  loss  of  life  or  severe 
bodily  harm.  Such  an  act,  therefore,  if  conditions  are  known,  is  malicious 
and  wrongful.  To  remove  one  from  a  railway  car  at  rest  is  not  an  inherently 
dangerous  act,  nor  one  which  commonly  does,  or  is  likely  to,  eventuate  in  harm, 
so  that,  if  in  fact  an  injury  should  result,  it  could  be  said  to  be  wanton  or 
wilful  and  intentional." 

It  logically  follows  that  the  question  whether  an  injury  to  a 
trespasser  (an  able-bodied  man),  sustained  by  reason  of  his  being 
forced  from  a  slowly  moving  street  car,  nothing  more  appearing, 
was  malicious  or  intentional,  and  therefore  actionable,  is  for  the 
jury.  So  the  cases  hold.  Southern  Kansas  R.  Co.  v.  Sanford,  45 
Kan.  372,  25  Pac.  891,  11  L.  R.  A.  432 ;  Doggett  v.  Chicago,  B. 
£  Q.  B.  Co.,  134  Iowa  690,  112  K  W.  171,  13  L.  R.  A.  (K  S.) 
364,  13  Ann.  Cas.  588;  Toledo,  8t.  L.  £  W.  B.  Co.  v.  Gordon,  143 
Fed.  95,  74  C.  C.  A.  289 ;  Johnson  v.  Chicago,  8t.  P.,  M.  &  0.  B. 
Co.,  123  Iowa  224,  98  N.  W.  642. 

In  Krueger  v.  Chicago  &  A.  B.  Co.,  84  Mo.  App.  358,  judgment 
in  favor  of  the  trespasser  was  reversed  because  the  jury  was 
charged  that  he  could  recover  if  he  received  the  injury  by  reason 
of  being  forced  to  leave  the  train  while  it  was  in  motion,  this  being 
held  erroneous,  since  the  motion  might  have  been  slow  enough  for 
the  jury  to  say  that  it  did  not  involve  hazard. 

No  doubt  a  court  question  might  be  presented  by  undisputed 
proof  of  excessive  or  improper  force  {Powell  v.  Erie  Bailroad  Co., 
70  N.  J.  Law  290,  58  Atl.  930,  1  Ann.  Cas.  774),  or  by  like  proof 
that  the  act  was  done  under  conditions  known  to  be  almost  certain 
to  result  in  loss  of  life  or  severe  bodily  harm  (Hoberg  v.  Collins, 
Lavery  &  Co.,  80  K  J.  Law  425,  78  Atl.  166)  ;  but  there  was  no 
such  undisputed  proof  in  the  present  case. 

The  result  is  that  the  judgment  of  the  court  below  will  be  re- 
versed and  a  venire  de  novo  awarded. 
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Langdon  v.  Minneapolis  8L  Ry.  Co. 
(Minnesota  —  Supreme  Court.) 

1.  Ooixisioif  WITH  Cabbiagb  OB  Cab;  Neguoence;  EVIDENCE.  —  In  an  aotioiL 

for  damages  for  injuries  received  by  plaintiffs  as  a  result  of  a  collision 
between  one  of  defendant's  street  cars  and  plaintiffs'  carriage  or  cab,  the 
evidence  is  held  sufficient  to  sustain  a  verdict  of  negligence  against  de- 
fendant. 

2.  WiiJiTL  Neouqence;  Question  fob  Jubt.  —  There  was  evidence  tending 

in  a  measure  to  support  the  charge  of  wilful  negligence,  and  it  is  held, 
though  the  evidence  in  this  respect  left  the  question  in  some  doubt,  that 
there  was  no  reversible  error  in  its  submission  to  the  jury. 

3.  Evidence;  Documents  Pbepabed  bt  Motobican;  Pbivileoed  Commxtnica- 

TiONS.  —  The  general  objection  that  certain  documents  prepared  by  de- 
fendant's motorman,  offered  in  evidence  by  plaintiffs,  were  immaterial  and 
incompetent,  and  not  impeaching,  held  not  to  raise  the  question  whether 
the  documents  were  privileged  communications  between  defendant  and  ita 
employee. 

(Syllabus  by  the  Court.) 

Plaintiff  appeals  from  an  order  denying  defendant's  alternative  motion  for 
judgment  or  a  new  trial.    Reported  138  N.  W.  790. 

John  F.  Dahl  and  W,  0.  Stout,  both  of  Minneapolis  (N.  M^ 
Thygeson,  of  Minneapolis,  of  counsel),  for  appellant 

Butler  &  Mitchell,  of  St.  Paul,  for  respondents. 

Opinion  by  Brown,  J. : 

These  two  actions,  brought  to  recover  damages  for  personal  in* 
juries  alleged  to  have  been  caused  by  the  negligence  of  defendant, 
were  consolidated  and  tried  together  in  the  court  below,  resulting 
in  verdicts  for  plaintiffs.  Defendant  appealed  from  an  order  deny- 
ing its  alternative  motion  for  judgment  or  a  new  trial. 

On  November  20,  1908,  at  about  7  o'clock  in  the  evening,  plain- 
tiffs, husband  and  wife,  were  proceeding  from  their  residence  in 
the  city  of  Minneapolis,  in  a  cab  or  closed  carriage  hired  by  the 
husband  for  the  particular  occasion,  to  the  residence  of  a  neighbor 
residing  a  short  distance  away,  and  while  crossing  Nicollet  avenue, 
along  and  upon  which  defendant  operates  its  line  of  street  railway, 

ColUsiom  with  VeUole.  —  As  to  the  liability  of  a  street  railway  company 
for  injuries  arising  out  of  the  collision  with  a  vehicle,  see  Nellis  on  Street 
Hallways  (2d  Ed.),  §§  400^02,  414^18. 
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at  the  intersection  thereof  with  Franklin  avenue,  the  cab  was 
struck  by  a  street  car  with  such  force  and  violence  as  to  totally 
d^nolish  the  vehicle  and  inflict  upon  plaintiffs  serious  and  per- 
manent injuries.  Plaintiffs  charged  in  their  complaints  that  the 
accident  and  resulting  injury  to  them  was  caused  solely  from  the 
negligent  operation  of  the  street  car,  in  this:  (1)  That  it  was  run 
at  an  excessive  and  unlawful  rate  of  speed;  (2)  that  no  warning 
of  the  approach  of  the  car  was  given  by  sounding  the  car  bell  or 
otherwise;  (3)  that  the  car  was  not  under  proper  control  as  it 
approached  the  street  crossing;  and  (4)  that  defendant  was  guilty 
of  wilful  negligence,  in  that  the  motorman  in  charge  of  the  car 
failed  to  exercise  reasonable  care  to  avert  the  collision  after  dis- 
covering plaintiffs'  peril.  Defendant  by  its  answer  put  in  issue 
the  charge  of  negligence  on  its  part,  and  affirmatively  alleged  that 
the  accident  was  occasioned  by  the  negligence  of  plaintiffs  and  the 
driver  of  the  cab,  who,  the  answer  further  alleged,  was  their  agent 
and  servant.  The  trial  below  centered  around  the  question  of  de- 
fendant's negligence  in  the  respects  alleged  in  the  complaint,  and 
the  damages  suffered  by  plaintiffs.  There  was  no  evidence  of 
negligence  on  the  part  of  plaintiffs,  and  the  court  instructed  the 
jury  that  the  negligence  of  the  cab  driver  was  not  imputable  to 
them;  so  that  the  defense  of  contributory  negligence  was  elim- 
inated from  the  case.  The  jury  returned  verdicts  for  both  plain- 
tiffs. 

It  is  contended  on  this  appeal,  in  support  of  the  claim  that  the 
court  below  erred  in  denying  defendant's  motion  for  judgment  not- 
withstanding the  verdict,  that  the  evidence  wholly  fails  to  make  a 
case  of  negligence  on  the  part  of  defendant  in  any  of  the  respects 
alleged  in  the  complaint.  In  support  of  the  motion  for  a  new  trial 
it  is  contended:  (1)  That  the  court  below  erred  in  certain  of  its 
rulings  on  the  admission  and  exclusion  of  evidence,  and  in  its 
charge  to  the  jury;  and  (2)  misconduct  on  the  part  of  plaintiffs' 
counsel. 

1.  We  find  no  difficulty  in  concurring  with  the  trial  court  that  the 
evidence  made  the  question  of  defendant's  negligence  one  of  fact 
for  the  consideration  of  the  jury.  The  street  car  causing  the  in- 
jury to  plaintiffs  was  being  operated  upon  Nicollet  avenue,  over 
and  across  which  are  extended  numerous  streets  and  avenues  much 
frequented  and  used  by  the  public,  though  the  evidence  of  the 
motorman  was  to  the  effect  that  there  was  little  travel  upon  the 
side  streets  at  that  particular  hour  of  the  day.    The  car  was  pro- 
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ceeding  south,  and  at  the  intersection  with  Franklin  avenue,  the 
place  of  the  accident,  and  for  some  distance  below,  up  a  grade. 
The  evidence  tends  to  show  that  the  car  was  being  run  at  an  ex- 
cessive rate  of  speed ;  the  witnesses  differing  in  their  estimates  all 
the  way  from  fifteen  to  thirty-three  miles  an  hour.  It  also  tends 
to  show  that  the  motorman  in  charge  failed  to  sound  the  gong  or 
bell  of  his  car,  or  otherwise  give  warning  of  the  approach  of  the 
car,  as  he  neared  the  street  crossing;  that  the  same  speed  of  the 
car  was  maintained  up  to  the  time  of  the  collision ;  hence  that  the 
car  was  not  under  proper  control.  This  evidence,  if  satisfactory 
to  the  jury,  justified  the  conclusion  of  a  negligent  operation  of  the 
car,  and  that  such  negligence  was  the  proximate  cause  of  the  in- 
jury to  plaintiffs.  Shea  v.  Railway  Co.,  50  Minn.  395,  52  N.  W. 
902;  Holmgren  v.  Railway  Co.,  61  Minn.  85,  63  N.  W.  270; 
Smith  V.  Railway  Co.,  4  St.  Ry.  Rep.  535,  95  Minn.  254,  104  N. 
W.  16. 

A  further  discussion  of  the  evidence  upon  this  subject  would 
serve  no  useful  purpose.  There  is  nothing  unusual  in  the  facts 
presented,  or  which  differentiates  the  case  from  the  ordinary  case 
of  a  collision  at  a  street  intersection  between  a  street  car  and  a 
passing  vehicle.  The  evidence  tended  to  show  the  excessive  speed 
of  the  car,  the  failure  to  give  the  usual  warnings  of  its  approach, 
and  the  failure  of  the  motorman  to  have  proper  control  of  the  car, 
where  control  was  necessary.  The  motorman  was  bound  to  .an- 
ticipate the  probable  presence  of  pedestrians  or  vehicles  at  street 
crossings  of  the  location  and  character  of  this  one,  and  it  was  in- 
cumbent upon  him  to  so  manage  his  car  that  a  collision  with  a 
vehicle,  should  one  appear,  could  if  possible  be  averted.  It  was 
also  his  duty  to  give  the  usual  warnings  of  the  approach  of  the 
car,  and  to  limit  the  speed  thereof  to  that  prescribed  by  law  as  not 
dangerous  or  excessive.  It  is  urged  that  the  signals  alleged  to  have 
been  omitted  by  the  motorman  would  have  been  unavailing,  had 
they  been  given;  that  it  was  not  negligence  to  fail  to  give  such 
warning,  for  the  approaching  car  could  plainly  have  been  seen  by 
the  driver  of  the  cab  long  before  he  reached  the  car  track.  It  is 
probable,  had  the  action  been  by  the  driver  of  the  cab  to  recover 
for  his  injuries,  defendant's  contention  would  be  well  founded; 
but  the  cab  driver's  conduct  is  not  involved  in  the  action.  The 
court  below  charged  the  jury  that  his  negligence  could  not  be 
charged  to  plaintiffs,  and  of  that  instruction  no  complaint  is  made. 
Plaintiffs,  within  the  closed  carriage,  had  the  right  to  assume  that 
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defendant  would  discharge  its  full  duty  to  the  traveling  public; 
that  it  would  give  timely  warning  of  the  approach  of  its  cars  at 
street  intersections,  operate  its  cars  at  a  proper  rate  of  speed,  and 
keep  them  under  reasonable  control  at  points  where  pedestrians  or 
vehicles  might  be  expected  to  suddenly  emerge  from  side  streets. 
The  negligence  of  the  cab  driver  may  be  conceded,  but  that  does 
not  relieve  the  defendant  from  its  negligence,  under  the  law  of  the 
case  as  stated  in  the  instructions  of  the  court. 

2.  Defendant  complains  of  the  reception  in  evidence  of  Ex- 
hibits I  and  J.  Exhibit  I  was  a  report  of  the  accident  made  by 
the  motorman  to  defendant  the  day  following,  and  stated  from  the 
viewpoint  of  the  motorman  the  facts  and  conditions  surroimding 
the  same.  Exhibit  J  was  a  chart  or  plat  made  by  the  motorman 
showing  the  situation,  the  location  of  the  car  following  the  col- 
lision, the  location  of  the  cab  and  the  bodies  of  the  injured  parties, 
and,  as  we  understand  it,  the  point  at  which  the  motorman  first 
noticed  the  oncoming  cab.  It  was  brought  out  on  the  cross- 
examination  of  the  motorman  that  these  documents  had  been  made 
by  him  or  under  his  direction;  and,  upon  request  of  counsel  for 
plaintiffs,  counsel  for  defendant  produced  them.  They  were  made 
the  basis  of  some  further  cross-examination,  and  were  then  offered 
in  evidence.  They  were  objected  to  by  defendant  as  incompetent 
and  immaterial,  and  not  impeaching  in  character.  We  think  the 
documents,  as  against  the  particular  objection,  were  properly  re- 
ceived in  evidence.  They  were  in  substance  and  effect  declara- 
tions of  the  witness  made  soon  after  the  accident,  and  were  in  some 
respects  at  least  at  variance  with  the  testimony  given  by  him  at  the 
trial.  Exhibit  I,  the  report  of  the  accident,  contained  no  reference 
to  the  claim  made  by  the  witness  on  the  trial  that  the  horses  at- 
tached to  the  cab  were  ruiming  away,  or  approaching  the  street 
on  "  the  jump,''  and  tended  to  contradict  him  in  that  respect.  If 
the  horses  were  in  fact  running  away,  it  is  fair  to  assume  that 
witness  would  have  referred  to  that  fact  in  his  written  report  to 
the  company.  We  hold  that  the  documents  were,  as  against  the 
particular  objection,  properly  received  in  evidence.  The  further 
contention  that  they  were  inadmissible,  because  in  the  nature  of 
a  confidential  commimication,  and  therefore  privileged  (Booth, 
Street  Railways,  399),  was  not  included  in  the  objection  made  on 
the  trial,  and  cannot,  therefore,  be  considered.  The  objection  that 
the  documents  were  "  incompetent  and  immaterial,  and  not  im- 
VoL.  8—27 
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peachment/'  did  not  call  to  the  attention  of  the  trial  court  the 
point  now  made  that  they  were  privil^ed.  Oraves  t?.  Bonness,  97 
Minn.  278,  107  N.  W.  163. 

3.  The  question  whether  the  court  erred  in  submitting  to  the 
jury  the  issue  of  wilful  negligence  presents  the  only  other  sub- 
ject requiring  special  mention.  Our  examination  of  the  record 
discloses  no  error  of  a  character  to  justify  a  new  trial,  unless  it  be 
this  particular  instruction.  We  have  given  this  feature  of  the  case 
careful  consideration,  and  as  a  result  thereof  hold,  conceding  the 
doubtfulness  of  plaintiffs'  claim  that  they  were  entitled  to  a  sub- 
mission of  the  question  to  the  jury,  that  no  prejudice  resulted 
therefrom.  There  was  some  evidence  tending  directly  to  show  a 
failure  on  the  part  of  the  motorman  to  exercise  reasonable  care  to 
avert  the  collision  after  discovering  plaintiffs'  peril.  He  dis- 
covered the  carriage  coming  toward  the  car  track  on  a  run,  a  clear 
indication  that  the  driver  thereof  did  not  intend  to  stop  for  the  car 
to  pass,  if  he  noticed  it  coming,  or  could  not  do  so  because  the 
horses  were  running  away,  as  the  motorman  supposed,  and  it  was, 
in  view  of  the  situation,  incumbent  upon  the  motorman  imme- 
diately to  take  measures  to  avoid  a  collision,  or  in  some  manner 
draw  the  attention  of  the  cab  driver  to  the  fact  that  the  car  was 
approaching.  The  precise  distance  between  the  cab  and  car  when 
the  motorman  was  first  appraised  of  the  situation  was  a  question 
in  some  dispute  on  the  evidence.  But  there  was  evidence  that  no 
effort  to  stop  the  car  was  made  until  the  time  of  the  collision. 
Passengers  on  the  car  testified  that  efforts  to  stop  the  car  were 
made  at  the  moment  the  collision  occurred,  and  not  before.  The 
witnesses  so  testifying,  particularly  one  of  them,  who  through  the 
car  window  noticed  the  approaching  cab,  were  in  position  to  judge 
with  some  degree  of  accuracy  whether  the  efforts  to  stop  the  car 
and  the  collision  were  simultaneous.  The  force  and  effect  of  this 
evidence,  considered  in  connection  with  the  circumstances  pre- 
sented, and  the  testimony  of  the  motorman  on  the  subject,  was  for 
the  jury  to  determine.  It  may  be  conceded  that  the  evidence,  taken 
as  a  whole,  does  not  leave  the  question  entirely  free  from  doubt. 

But  since  the  negligence  of  defendant  in  other  respects  charged 
in  the  complaint  was,  as  to  plaintiffs,  shown  by  ample  and  suffi- 
cient evidence,  it  seems  beyond  question  that  no  prejudice  resulted 
from  the  submission  of  the  particular  question.  It  is  not  at  all 
probable  that  the  jury  considered  that  feature  of  the  case;  the  evi- 
dence upon  the  other  branches  of  negligence,  as  to  plaintiffs,  who 
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were  not  responsible  for  the  conduct  of  the  cab  driver,  being  so 
clear  and  free  from  doubt.  Had  the  evidence  of  negligence  in  the 
other  respects  been  doubtful,  an  entirely  different  question  would 
be  presented.  There  was  no  fair  doubt  in  that  respect.  The  case 
of  Bloomquist  v.  Railway  Co.,  7  St  Ry.  Rep.  496,  113  Minn.  12, 
129  N.  W.  130,  is  not  in  point.  The  trial  court  there  refused  to 
submit  the  question  of  wilful  negligence,  and  the  refusal  was  sus- 
tained. Wilful  negligence  was  in  that  case  the  only  basis  upon 
which  plaintiff  therein  could  recover;  the  jury  having  found  ad- 
versely to  him  upon  all  other  questions.  That  is  not  the  situation 
in  the  case  at  bar.  We  therefore  hold  that  there  was  no  error  in  the 
submission  of  the  particular  question  to  the  jury.  There  was  some 
evidence  to  support  it,  and,  in  any  event,  we  are  clear  that  it  was 
not  prejudicial. 

4.  We  find  no  ground  for  reversal  in  the  alleged  misconduct  of 
plaintiffs'  coimsel  in  his  address  to  the  jury.  The  attention  of  the 
trial  court  was  not  directly  called  to  any  prejudicial  statements, 
no  ruling  invoked,  nor  exception  noted,  and  the  case  comes  within 
the  rule  applied  in  State  v.  Frelinghuysen,  43  Minn.  265,  45  N. 
W.  432 ;  Corrigan  v.  Elsinger,  81  Minn.  42,  83  N.  W.  492,  and 
Ludwig  v.  Spicer,  99  Minn.  400,  109  N.  W.  832. 

This  covers  all  the  assignments  calling  for  special  mention,  and 
results  in  the  conclusion  that  no  reversible  errors  were  committed 
on  the  trial,  and  the  order  appealed  from  must  be  affirmed. 

Order  affirmed. 


Valdosta  St.  Ry.  Co.  v.  Fenn. 

(Georgia  —  Court  of  Appeals.) 

1.  Cabs  RsQunaED  Towabd  Passengebs;  Towabd  Chudben;  Nbgugbnob  or 

MOTOBICAN  IN  LbAVINQ   CaB  SO  THAT  rP  CoULD  BB  EaSILT  StABTED.  —  A 

street  raflway  company  may  be  held  liable  for  an  injury  due  to  the  failure 
of  its  motorman  to  exercise  extraordinary  care  in  protecting  a  passenger 
from  injury;  and  a  jury  may  be  authorized  to  find  that  a  motorman  who 
left  his  car,  which  was  operated  by  electricity,  in  such  condition  that  the 
car  could  be  easily  started  or  set  in  motion  by  a  passer-by,  was  guilty 
of  culpable  negligence  as  to  passengers  who  were  permitted  to  remain  in 
the  car,  while  awaiting  the  arrival  of  a  connecting  car  of  the  same  street 
car  company  on  which  they  were  to  proceed  to  their  destination. 

IHitlM  of  EmployeM  im  IffaMAsenemt  of  Car.  —  For  a  discussion  of 
the  duties  of  the  employees  of  a  street  railway  company  in  the  management 
of  a  street  oar,  see  Nellis  on  Street  Railways  (2d  Ed.),  §§  294-297. 
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A  carrier  is  required  to  use  such  precautions  as  maj  be  necessary 
to  prevent  any  danger  to  his  passengers  which  can  be  anticipated  in  the 
use  of  extraordinary  diligence.  In  the  exercise  of  extraordinary  diligence, 
the  carrier  is  required  to  anticipate  that  children  of  tender  years  will  not 
act  with  the  prudence  of  maturity,  and  are  generally  inclined  to  be  in- 
quisitive, meddlesome,  and  venturesome,  and  it  is  required  to  foresee  that 
a  very  high  degree  of  diligence  may  be  necessary  for  tiie  safety  of  those 
who  may  be  injured  by  the  thoughtlessness  of  children. 

2.  Cabb  Requibkd  Towabd  Passbngebs;  Who  Abb  Passbngbbs. — The  car> 
rier  is  charged  with  the  duty  of  using  that  extreme  care  and  caution  which 
every  prudent  and  thoughtful  person  would  use  under  similar  circum- 
stances. A  passenger  upon  a  street  oar,  who  has  not  reached  his  destina- 
tion, and  who,  in  order  to  reach  his  destination,  must  change  from  one 
car  of  the  carrier  to  another  car  of  the  same  carrier,  and  who  is  permitted 
to  remain  in  the  car  while  awaiting  the  arrival  of  the  connecting  car,  is 
still  a  passenger. 

8.  Pboxiicatb  Causb;  Motobman  Lcavinq  Cab  in  8uch  Condition  that 
Child  Could  Stabt  it.  —  The  question  of  proximate  cause  depends  upon 
the  facts  of  each  particular  case,  and  in  ascertaining  in  a  particular  case 
what  was  the  proximate  cause  of  the  injury  the  conclusion  reached  depends 
upon  whether  the  injury  alleged  was  such  a  natural  and  probable  conse- 
quence, under  the  circumstances  of  the  case,  as  that  it  might  and  ought 
to  have  been  foreseen  by  the  wrongdoer  as  likely  to  ensue  from  his  act. 

The  jury  were  authorized  to  find  in  this  case  that  the  act  of  the  child 
was  not  a  proximate  cause,  but  that  the  motorman,  in  leaving  his  car  in 
such  condition  that  a  child  could  set  it  in  motion,  was  the  prime  and 
underlying  essential  and  efficient  cause  of  the  injury;  for  ''if  the  char- 
acter of  the  intervening  act  claimed  to  break  the  connection  between 
original  wrongful  act  and  the  subsequent  injury  was  such  that  its  prob- 
able and  natural  consequences  could  reasonably  have  been  anticipated, 
apprehended,  or  foreseen  by  the  original  wrongdoer,  the  casual  connec- 
tioi>  is  not  broken,  and  the  original  wrongdoer  is  responsible  for  all  of 
the  consequences  resulting  from  the  intervening  act."  Southern  Railway 
Co.  V.  Webb,  116  Ga.  162,  42  S.  E.  395,  59  L.  R.  A.  109. 

4.  EviDBNCE ;  New  Tbial  Refused.  —  The  court  did  not  err  in  overruling  the 
defendant's  demurrers,  nor  in  refusing  to  award  a  nonsuit  or  direct  a 
verdict.    The  evidence  authorized  the  jury's  finding,  and  there  was  no 
error  in  refusing  a  new  trial. 
(Syllabus  by  the  Court.) 

Befendant  brings  error  from  judgment  for  plaintiff.    Reported  75  S.  E.  984. 

E.  K.  Wilcox,  of  Valdosta,  for  plaintiff  in  error. 

Toomer  &  Reynolds,  of  Jacksonville,  Fla.,  and  WhUaker  d 
Dukes,  of  Valdosta,  for  defendant  in  error. 

Opinion  by  Russell,  J. 
Judgment  affirmed. 
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Public  Service  Commission,  Second  District  et  al.,  v.  Westchester 
Street  Railroad  Company. 

(New  York  —  Court  of  Appeals.) 

Fbaitohise;  Effect  of  Additional  Franchise  Granted  on  Condition  or 
Reduced  Fare;  When  Purchaser  of  Street  Railroad  at  Foreclosure 
Sale  Bound  bt  Such  Conditions;  Remedy  for  Purchaser's  Failure 
TO  Comply  Therewith.  —  Where  a  village  had  granted  a  franchise  to  a 
trolley  company  under  which  it  was  entitled  to  charge  a  ten-cent  fare 
and  thereafter  granted  it  an  additional  franchise  on  condition  of  a  re- 
duced fare  over  that  portion  of  the  road  covered  and  affected  by  the  first 
franchise,  which  additional  franchise  was  accepted  by  the  company,  this 
constituted  a  valid  contract  and  the  old  franchise  was  effectively  modi- 
fied or  superseded  by  the  new  contract  so  far  as  the  village  authoritiee 
were  interested  therein. 

Where  such  latter  franchise  was  granted  after  the  execution  of  a  mort- 
gage on  the  property  of  the  trolley  company,  which  mortgage  by  express 
terms  covered  property  and  franchises  to  be  acquired  after  its  execution, 
and  the  trustee  under  the  mortgage  elected  to  enforce  such  lien  against 
such  subsequently  acquired  property  and  franchises  and  secured  a  judg- 
ment directing  the  sale  thereof,  the  mortgagee  thereby  affirmed  the  act 
of  the  mortgagor  in  obtaining  the  additional  franchise  and  the  terms  on 
which  it  was  secured.  A  purchaser  of  that  part  of  the  property  granted 
under  the  first  franchise  and  originally  included  in  the  mortgage,  who  is 
chargeable  with  notice  of  these  facts,  took  it  subject  to  the  terms  of  the 
second  franchise  for  a  reduced  fare  although  he  did  not  buy  the  later 
acquired  property. 

The  remedy  of  the  village  is  not  restricted  to  an  action  for  the  for- 
feiture of  the  franchise,  nor  can  the  court  refuse  to  enforce  the  obligations 
imposed  by  the  contract  involved,  because  one  of  the  parties  had  agreed 
to  unprofitable  terms,  but  an  injunction  and  mandamus  may  be  granted 
under  the  provisions  of  section  57  of  the  Public  Service  Commissions  Law 
restraining  the  purchaser  from  violating  the  contract  and  oompelling  it 
to  carry  passengers  at  the  reduced  fara 

Betindant  appeals  from  an  order  granting  an  injunction  and  mandamus. 
Reported  99  N.  E.  536,  206  N.  Y.  209. 

STATEMENT  OF  FACTS. 

On  and  after  February  1,  1898,  a  corporation  known  as  the 
Tarrytown,  White  Plains  and  Mamaroneck  Railway  Company 

Comditiom  Imposed  im  FraBol&ise  as  to  Rate  of  Faro.  —  For  a  dis- 
cussion of  the  imposition  in  a  franchise  of  a  condition  as  to  the  rate  of  fare 
to  be  charged  by  the  company,  see  Nellis  on  Street  Railways  (2d  Ed.),  §  52. 
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owned  and  operated  a  line  of  street  railroad  extending  from  a 
point  westerly  thereof  into  the  village  of  White  Plains  with 
various  branches.  In  January  of  that  year  its  predecessor  in  name 
applied  to  the  proper  officials  for  a  franchise  authorizing  it  to  con- 
struct and  operate  an  extension  of  the  line  first  mentioned  from 
the  village  of  White  Plains  to  a  point  in  the  village  of  Mamaro- 
neck^  and  such  officials  granted  such  franchise  on  the  condition^ 
amongst  others^  that  a  fare  not  exceeding  ten  cents  should  be 
charged  over  the  road  so  constructed  between  said  villages.  The 
Tarrytown  Company  accepted  said  franchise  and  thereafter  con- 
structed its  railroad  and  operated  the  same  in  accordance  there- 
with, and  the  conditions  thereof. 

On  March  1,  1898,  said  company  duly  executed  to  the  Knicker- 
bocker Trust  Company,  as  trustee,  a  mortgage  covering  property 
and  franchises  then  owned  and  thereafter  to  be  acquired  to  secure 
an  issue  of  bonds  amounting  to  $300,000,  and  said  mortgage  duly 
provided  amongst  other  things  that  the  proceeds  of  said  bonds  were 
to  be  used  in  part  in  acquiring  franchises  and  making  extensions 
of  the  road  then  owned  by  said  mortgagor. 

Some  time  after  the  execution  of  said  mortgage  and  the  issue 
of  bonds  thereby  secured  said  company  made  application  for  a 
franchise  for  the  extension  of  its  road  from  the  terminus  in  the 
village  of  Mamaroneck  over  what  was  known  as  the  Boston  post 
road,  and  which  proposed  extension  lay  both  in  the  village  and  m 
the  town  of  Mamaroneck.  Said  franchise  for  such  extension  was 
granted  by  the  authorities  both  of  the  town  and  the  village  but  on 
the  condition,  amongst  others,  as  construed  by  both  parties,  that 
the  company  should  carry  passengers  between  the  farther  terminus 
of  the  proposed  extension  and  said  village  of  White  Plains  for  a 
single  fare  of  five  cents.  The  railroad  subsequently  by  formal  in- 
strument duly  filed  in  the  proper  public  office  accepted  and  agreed 
to  conform  to  the  conditions  of  the  franchise  and  thereafter  con- 
structed said  extension  and  operated  its  road  between  the  terminus 
of  the  extension  and  the  village  of  White  Plains  for  a  single  fare 
of  five  cents  as  in  the  franchise  provided. 

In  January,  1908,  a  receiver  of  the  road  was  appointed  in  pro- 
ceedings for  its  dissolution  and  immediately  took  possession  of  its 
property  and  entered  upon  its  operation.  In  September,  1908, 
the  company  having  failed  to  pay  the  interest  on  its  bonds  secured 
by  the  mortgage  above  mentioned,  foreclosure  of  the  latter  was 
fiammenced  by  the  trustee  which  proceeded  to  a  judgment  of  fore- 
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closure  and  sale.  Neither  the  village  nor  the  town  of  Mamaroneck 
which  granted  the  franchises  over  the  Boston  post  road  were  made 
parties  to  this  foreclosure  action  except  for  a  specified  purpose 
which  is  not  of  importance  in  this  proceeding.  The  judgment  in 
said  action  awarded  a  sale  of  the  entire  line  of  railroad  and  of  the 
franchises  therefor  and  the  rights  therewith  connected,  including 
the  extension  above  mentioned. .  It  provided  for  a  provisional  sale 
of  the  road  both  as  an  entirety  and  in  three  parcels  and  in  the  end 
the  sale  in  parcels  was  accepted  and  approved.  By  this  sale  the 
last  extension  which  has  been  referred  to  was  sold  for  $110,000 
to  one  Babcock,  who  thereafter  assigned  to  a  company  other  than 
the  appellant,  and  the  other  two  parcels,  one  of  which  embraced  the 
road  between  the  village  of  White  Plains  and  the  village  of  Ma- 
maroneck, were  sold  to  one  Sutro  for  the  sum  of  upwards  of  $800,- 
000.  Thereafter  Sutro  assigned  and  transferred  his  bids  and 
rights  to  the  appellant  which  had  in  the  meantime  been  organized 
and  which  thus  became  the  owner  and  operator  of  said  line  of 
road.  There  was  a  large  amount  of  indebtedness,  aside  from  bonds, 
to  be  paid  from  the  proceeds  of  said  sale. 

Thereafter  the  appellant,  in  disregard  of  the  conditions  of  the 
franchises  granting  the  extension  over  the  Boston  post  road,  if 
such  conditions  are  applicable  to  it,  commenced  to  charge  a  fare  of 
ten  cents  between  the  village  of  Mamaroneck  and  White  Plains. 
The  judgment  of  foreclosure  above  mentioned  provided  that  the 
purchaser  or  purchasers  might  within  ninety  days  after  the  con- 
firmation of  the  sale  of  the  entire  property  or  any  part  thereof  dis- 
avow, renounce  and  relinquish  any  contract,  franchise  or  agree- 
ment with  the  defendant  in  that  action,  the  Tarrytown  Company, 
and  after  purchase  and  transfer  to  it  of  the  parcels  above  men- 
tioned appellant  did  exectue  and  file  an  instrument  in  writing 
purporting  to  be  a  disavowal  and  relinquishment  of  the  five-cent 
franchise  granted  by  the  town  and  village  of  Mamaroneck,  but  said 
town  and  village  refused  to  accept  such  disavowal  or  relinquish- 
ment and  on  the  contrary  have  insisted  that  the  conditions  of  said 
franchises  are  binding  on  the  defendant. 

In  addition  to  the  foregoing  facts  it  was  found  by  the  court  that 
under  a  five-cent  fare  under  present  conditions  the  appellant  will 
not  receive  the  actual  cost  to  it  of  its  public  service  between  the 
villages  of  Mamaroneck  and  White  Plains. 

William  Oreenough  and  Charles  F.  Mathewson,  for  appellant. 
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Ledyard  P.  Hale,  for  Public  Service  Commission^  respondent. 
William  L.  Bumsey,  for  village  of  Mamaroneck^  respondent 

Opinion  by  Hiscock,  J. : 

The  decision  in  this  proceeding  affirms  the  obligation  of  the 
appellant  to  carry  passengers  on  a  continuous  passage  between  the 
village  of  White  Plains  and  the  steamboat  landing,  so  called,  in 
the  village  of  Mamaroneck  for  a  single  fare  of  five  cents. 

As  more  fully  appears  in  the  forgoing  statement  of  facts,  its 
predecessor,  the  Tarrytown,  White  Plains  and  Mamaroneck  Rail- 
way Company,  owned  and  operated  a  railroad  between  said  points 
under  franchises  granted  by  said  village  of  Mamaroneck  and  others 
under  which  it  was  entitled  to  charge  a  fare  of  ten  cents.  While 
thus  situated  it  executed  a  mortgage  covering  property  and  fran- 
chises then  owned  and  thereafter  to  be  acquired.  Later  it  obtained 
from  the  town  and  village  of  Mamaroneck,  respectively,  franchises 
for  an  extension  beyond  the  steamboat  landing  on  the  condition, 
amongst  others,  that  it  would  carry  passengers  between  points  on 
said  extension  and  the  village  of  White  Plains,  and  which  included 
the  original  section  now  owned  by  appellant  and  involved  here,  for 
a  single  fare  of  five  cents,  and  by  formal  instrument  it  duly  ac- 
cepted said  franchises  and  agreed  to  all  their  conditions  and  en- 
tered upon  their  enjoyment  Thereafter  judgment  of  foreclosure 
and  sale  was  obtained  under  said  mortgage  under  which  the  road 
of  said  Tarrytown  Company,  including  said  extension,  was  sold  in 
parcels,  the  appellant  by  assignment  of  bids  becoming  the  owner 
of  the  parcel  involved  here,  and  some  one  else  of  the  extension 
above  mentioned. 

It  will  only  be  necessary  in  this  case  to  consider  the  effect  of 
the  franchises  granted  by  the  village  of  Mamaroneck  and  of  the 
acceptance  thereof.  When  the  village  granted  appellant's  pre- 
decessor an  extension  of  its  franchise  it  had  the  right  as  a  con- 
sideration therefor  to  exact  suitable  conditions  and  agreements 
from  the  company  in  the  interest  of  its  inhabitants.  There  is  no 
doubt  that  the  rate  of  fare  to  be  charged  to  and  from  points  in  the 
village  was  a  matter  of  such  municipal  and  public  interest  that  the 
municipal  authorities  might  bargain  with  reference  thereto. 
Therefore  the  grant  of  the  new  franchise  on  the  condition  and  con- 
sideration, amongst  others,  of  a  five-cent  fare  between  the  points 
now  involved  and  the  acceptance  by  the  company  thereof  and  its 
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agreement  to  observe  all  the  *^  oonditionsy  regulations  and  restric- 
tions ^*  thereof  made  a  valid  contract 

It  is  urged  that  this  did  not  have  the  effect  to  modify  the  original 
or  ten-cent  franchise  covering  the  section  of  road  here  involved.  I 
do  not  know  that  particular  terms  are  indispensable,  but  it  seems 
to  me  that  such  was  the  result.  The  village  had  granted  a  prior 
franchise  duly  accepted  by  the  company  under  which  the  latter 
was  entitled  to  charge  a  ten-cent  fare.  The  village  then  granted 
an  additional  franchise  on  condition  of  a  reduced  fare  over  that 
portion  of  the  road  covered  and  affected  by  the  first  franchise,  and 
the  company  accepted  it  and  agreed  to  abide  by  its  conditions  and 
entered  on  its  enjoyment.  It  seems  to  me  that  thereby  the  old 
franchise  was  presently  and  effectively  modified  or  superseded  by 
the  new  contract  so  far  as  the  village  authorities  were  interested 
in  and  could  contract  for  a  reduced  fare.  It  is  not  necessary  here 
to  determine  whether  the  latter  could  contract  for  a  reduced  fare 
on  a  continuous  passage  between  White  Plains  and  some  point 
short  of  or  beyond  the  village. 

I  do  not  understand  that  there  is  any  serious  question  that  so 
long  as  the  Tarrytown  Company  operated  its  road  including  the 
extension,  it  was  bound  to  afford  a  continuous  passage  for  five 
cents  as  it  had  agreed.  But  it  is  insisted  with  much  earnestness 
and  ability  by  appellant's  counsel  that  this  obligation  has  been  cut 
off  by  the  foreclosure  of  the  prior  mortgage  and  by  the  sale  of  the 
road  in  parcels  whereunder  appellant  did  not  acquire  any  part  of 
the  extension. 

There  is  no  doubt  that  the  agreement  of  the  Tarrytown  Company 
to  subject  part  of  its  original  road  covered  by  its  mortgage  to  a 
reduced  fare  was  subordinate  to  the  lien  of  the  mortgage  and 
might  have  been  rejected  by  the  mortgage  trustee  or  bondholders. 
I  doubt  if  it  would  have  been  necessary  for  them  to  take  any 
affirmative  action  in  this  direction  or  do  more  than  ignore  the  ex- 
tension in  the  foreclosure.  But  they  did  not  by  any  means  as- 
sume this  attitude.  The  mortgage  by  express  terms  covered  prop- 
erty and  franchises  acquired  after  its  execution  and  it  was 
provided  therein  that  part  of  the  proceeds  of  the  bond  issue  should 
be  devoted  to  development  of  extensions.  Under  these  circum- 
stances, the  trustee  in  foreclosing  its  mortgage  elected  to  enforce 
its  lien  on  the  newly  acquired  property  and  secured  a  judgment 
directing  a  sale  of  the  extension  which  was  later  made  for  upwards 
of  one  hundred  thousand  dollars.    Certainly  and  too  obviously  for 
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argument  this  was  not  a  repudiation  by  the  mortgagee  but  an 
affirmance  of  the  act  of  the  mortgagor  in  procuring  the  extension 
and,  therefore,  of  the  terms  on  which  it  was  secured.  For  again 
I  suppose  it  will  hardly  be  claimed  that  the  mortgagee  could  thus 
get  the  benefit  of  the  extension  and  at  the  same  time  escape  the 
burdens  undertaken  in  its  acquisition.  If  the  bondholders  had  bid 
off  the  entire  road  I  think  one  would  not  seriously  claim  that  they 
could  at  the  same  time  cling  to  the  extension  and  push  away  the 
obligations  which  it  imposed  on  the  balance  of  the  road.  Did  the 
purchaser  acquire  any  greater  rights  even  though  it  bid  off  a  parcel 
not  included  in  the  extension  but  subjected  to  its  conditions? 

The  appellant  is  in  no  position  to  claim  that  the  trustees  acted 
improvidently  or  in  violation  of  the  rights  of  the  bondholders  in 
affirming  the  action  of  the  mortgagor  in  subjecting  the  mortgaged 
property  to  an  undesirable  burden.  That  is  a  question  between 
the  trustee  and  the  bondholders  with  which  the  appellant  has  no 
concern.  It  is  bound  by  the  sale  as  it  took  place  and  the  only 
question  is  as  to  what  it  secured  thereunder.  Its  assignor  and  it 
were  chargeable  with  notice  and  knowledge  of  the  franchises  and 
terms  under  which  the  mortgagor  operated  its  road,  both  the 
original  part  and  the  extension.  They  of  course  knew  that  fran- 
chises from  the  village  were  necessary,  and  those  franchises  and 
the  consents  of  the  company  thereto  were  public  records  in  the 
proper  office.  In  addition  the  road  being  sold  had  been  operated 
in  accordance  with  the  fare  provision  for  years.  This  appellant 
and  its  assignor,  therefore,  were  chargeable  with  knowledge  that 
the  parcel  which  it  was  procuring  was  subjected  to  certain  obliga- 
tions or  burdens  in  consideration  of  the  extension  franchise.  It 
was  likewise  chargeable  with  knowledge  of  the  provisions  of  the 
judgment  of  foreclosure  under  which  its  assignor  purchased,  and 
that  judgment  told  it  that  the  mortgagee  had  ratified  and  proposed 
to  take  advantage  of  the  action  of  its  mortgagor  in  procuring  the 
extension  and  imposing  obligations  on  the  parcel  which  it  was 
obtaining.  Thus  it  seems  clear  that  the  mortgagor  and  mortgagee 
united  in  a  modification  of  the  original  franchise  or  right  to  ope- 
rate the  parcel  of  road  which  appellant  has  purchased,  and  that  the 
latter  bought  with  full  knowledge  thereof  and  subject  thereto.  In 
this  respect  the  case  differs  from  the  one  of  Caccia  v.  Brooklyn 
Union  Elevated  R.  R.  Co.,  98  App.  Div.  294,  cited  by  appellant, 
where  it  was  held  that  a  purchaser  at  a  foreclosure  sale  was  not 
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affected  by  the  release  of  certain  rights  from  the  lien  of  the  mort- 
gage of  which  he  had  no  notice. 

The  remaining  question  in  this  connection  is  as  to  the  manner 
of  enforcement  of  die  conditions  of  the  five-cent  franchise,  because 
if  appellant's  counsel  is  right  in  his  view  upon  this  his  client  is 
saved  anyway. 

It  is  argued  that  the  franchise  for  the  extension  was  granted  oa 
a  condition  as  to  fares  and  on  failure  to  comply  with  the  condition 
the  remedy  is  simply  a  forfeiture  of  the  franchise  which  rested  on 
it,  namely,  for  the  extension.  This,  of  course,  would  not  hurt 
appellant.  It  will  be  assumed  that  this  remedy  is  open,  but  if  I 
have  been  right  in  my  prior  reasoning  it  is  not  the  only  remedy. 
If  the  later  franchise  and  the  acceptance  thereof  and  agreement 
thereto  by  the  apellant's  predecessor  then  effected  a  modification 
of  its  prior  franchise  and  rights  so  that  only  a  lower  fare  could  be 
charged  between  the  points  here  involved,  that  modification  neces- 
sarily  controls  the  operation  of  the  road  in  the  possession  of  one 
taking  under  the  circumstances  detailed.  The  road  cannot  be 
operated  without  a  franchise  and  the  franchise  consists  in  part  of 
the  modification.  If  the  appellant  is  operating  its  road  in  viola- 
tion of  its  franchise  and  obligation  there  is  no  doubt  that  it  can  be 
stopped  by  a  proper  proceeding  at  the  instigation  of  a  proper  party, 
and  such  I  think  are  the  present  ones.     Public  Service  Law,  §  67. 

The  only  substantial  objection  to  the  present  proceeding,  assum- 
ing that  the  petitioners  are  correct  in  their  claims  respecting  the 
legal  rights  of  the  parties,  is  that  it  appears  that  the  appellant 
cannot  carry  passengers  between  the  points  in  question  for  five 
cents  and  that,  therefore,  this  application  should  be  denied  as  a 
matter  of  equity. 

If  we  regard  this  proceeding  as  the  equivalent  of  an  action  for 
specific  performance,  the  rule  undoubtedly  is  that  courts  may 
refuse  the  prayer  for  such  relief  when  because  of  special  circum- 
stances it  would  be  inequitable  to  grant  it.  But  the  statute 
expressly  authorizes  this  form  of  proceeding,  and  I  am  not  aware 
of  any  principle  or  authority  which  compelled  the  court  to  refuse 
to  enforce  the  obligations  imposed  by  the  contract  involved  simply 
because  one  of  the  parties  had  ill  advisedly  agreed  to  unprofitable 
terms. 

There  may  be  considerable  force  in  the  appellant's  argument 
that  sound  public  policy  is  not  best  subserved  by  compelling  a 
public  service  corporation  to  furnish  service  at  a  loss.      But  even 
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if  that  be  the  fact  here  we  see  no  opportunity  to  give  relief  from 
it  in  this  proceeding. 

The  order  appealed  from  should  be  affirmed^  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Werner,  Willard  Bartlett.  Chass 
and  Collin,  JJ.,  concur. 

Order  affirmed. 


Oklahoma  By.  Co.  v.  PoweU. 

(Oklahoma  —  Supreme  Court.) 

Teansfebs;  Ordeb  Requibing  the  Gitino  of  Tbansfebs;  Traffic  Regula- 
tions.—  The  Corporation  Commission  ordered:  "That  on  all  days  ex- 
cept Sundays,  between  the  hours  of  six  and  eight  a.  m.  and  five-thirty  and 
eight  P.  M.,  the  defendant  (appellant),  the  Oklahoma  Railway  Company, 
shall  give  transfers  when  requested  by  the  passenger  and  that  said  trans- 
fers should  be  honored  at  any  point  on  the  line  for  which  they  are  marked. 
Between  the  hours  of  six  and  eight  a.  m.,  when  two  cars  meet  on  a  parallel 
track,  they  shall  stop  for  the  transfer  of  passengers.  Example:  If  a 
University  car  going  west  on  Main  street  between  Broadway  and  the 
terminal  should  meet  a  Capitol  Hill  or  Stock  Yards  car,  both  cars  shall 
stop  to  transfer  passengers  if  they  have  any.  Between  six  and  eight 
A.  M.,  as  one  car  is  entering  the  terminal  from  Main  street,  if  at  the 
same  time  another  car  is  coming  out  on  Main  street,  and  passengers  on 
the  incoming  car  desire  to  transfer  to  the  outgoing  car,  the  same  as  to 
Grand  avenue,  both  cars  should  be  stopped  until  passengers  can  transfer. 
At  all  other  hours  of  the  day  the  rules  now  in  force  by  the  company 
may  be  enforced.  Transfers  given  to  passengers  on  the  outside  of  the 
terminal  station  may  be  different  to  those  given  on  the  inside."  Held, 
that  the  Commission  had  jurisdiction  to  make  this  order. 

(a)  Said  order  on  review  here  is  not  shown  to  be  unreasonable  and 
unjust. 

(Syllabus  by  the  Court.) 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  127  Pac.  1080. 

Shartel,  Keaton  &  WcZZs  and  Asf,  Snyder,  Owen  &  Lyhrand, 
all  of  Oklahoma  City,  for  appellant. 

Chas.  West,  Atty.-Gen.,  and  Chas.  L.  Moore,  Asst.  Atty.-Gen., 
for  appellees. 

Resvlation  mm  to  Traasfevs.  —  For  a  discussion  of  the  power  to  rega* 
late  the  issuance  of  transfers,  see  Nellis  on  Street  Railways  (2d  Ed.),  §  139. 
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Opinion  by  Williams,  J. : 

This  proceeding  seeks  to  review  an  order  of  the  Corporation 
Commission,  which  is  in  words  and  figures  as  follows : 

''The  CommiBsion  will  isstte  the  following  order  and  should  the  same  be 
abused  by  either  the  railway  company  or  the  patrons  thereof,  or  any  part 
thereof  work  unsatisfactory  to  the  public,  the  Commission  will  modify  the 
same  at  any  time  upon  application  of  either  party,  with  a  view  of  ultimately 
working  out  a  satisfactory  arrangement  to  aU  concerned.  It  is  therefore  or- 
dered that  on  all  days  except  Sundays,  between  the  hours  of  six  and  eight 
A.  iL  and  five-thirty  and  eight  P.  H.  the  defendant,  the  Oklahoma  Railway 
Company,  shall  give  transfers  when  requested  by  the  passenger  and  that  said 
transfers  should  be  honored  at  any  point  on  the  line  for  which  they  are 
marked.  Between  the  hours  of  six  and  eight  A.  m.  when  two  cars  meet  on 
a  parallel  track,  they  shall  stop  for  the  transfer  of  passengers.  Example: 
If  a  University  car  going  west  on  Main  street  between  Broadway  and  the 
terminal  should  meet  a  Capitol  Hill  or  Stock  Yards  car,  both  cars  shall  stop 
to  transfer  passengers  if  they  have  any.  Between  six  and  eight  a.  m.,  as  one 
car  is  entering  the  terminal  from  Main  street,  if  at  the  same  time  another 
car  is  coming  out  on  Main  street,  and  passengers  on  the  incoming  car  desire 
to  transfer  to  the  outgoing  car,  the  same  as  to  Grand  avenue,  both  cars  should 
be  stopped  until  passengers  can  transfer.  At  all  other  hours  of  the  day  the 
rules  now  in  force  by  the  company  may  be  enforced.  Transfers  given  to  pas- 
sengers on  the  outside  of  the  terminal  station  may  be  different  to  those  given 
on  the  inside." 

The  appellant  insists  that  (1)  the  Commission  was  without 
jurisdiction  to  make  said  order,  and  (2)  that  if  it  had  such  juris- 
diction the  order  is  unreasonable  and  unjust. 

1.  The  provision  contained  in  section  18,  article  9,  of  the  Con- 
stitution (section  234,  Williams'  Anno.  Const.),  is  as  follows: 

"Provided,  however,  that  nothing  in  this  section  shall  impair  the  rights 
which  have  heretofore  been,  or  may  hereafter  be,  conferred  by  law  upon  the 
authorities  of  any  city,  town,  or  county  to  prescribe  rules,  regulations,  or 
rates  of  charges  to  be  observed  by  any  public  service  corporation  in  conneo- 
tion  with  any  services  performed  by  it  under  a  municipal  or  county  franchise 
granted  by  such  city,  town,  or  county,  so  far  as  such  services  may  be  wholly 
within  the  limits  of  the  city,  town,  or  county  granting  the  franchise." 

On  January  30,  1902,  the  mayor  and  council  of  Oklahoma  City 
passed  an  ordinance  (No.  281),  entitled: 

"An  ordinance  authorizing  the  Metropolitan  Kailway  Company,  of  Okla- 
homa City,  its  successors  and  assigns,  to  construct  afid  maintain  an  electric 
railway  system  in  the  streets  and  alleys  of  Oklahoma  City  and  regulating  the 
construction,  operation  and  maintenance  thereof  "  — 
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authorizing  said  railway  company,  among  other  things,  to  build 
and  construct  a  system  of  electric  street  railways  over  and  along 
the  streets  of  said  city,  and  defining  the  conditions  of  the  exercise 
of  the  authority  therein  conferred.  On  February  8,  1902,  the 
said  railway  company,  in  accordance  with  the  requirements  of  said 
ordinance,  filed  with  the  city  clerk  of  said  city  its  acceptance  of 
the  terms  and  conditions  thereof.  On  June  15, 1904,  said  railway 
company  sold,  conveyed  and  assigned  its  said  railway  system, 
together  with  the  franchise  rights  and  privileges  existing  in  its 
favor  by  virtue  of  said  ordinance,  to  the  Oklahoma  Railway  Com- 
pany, the  appellant  herein. 

Section  6  of  the  said  ordinance  provides : 

"The  mayor  and  oouncilmen  of  said  city  shall  not  be  deemed  by  the  grant- 
ing of  the  privileges  contained  in  this  ordinance  to  have  waived  or  abandoned 
the  right  to  make  any  and  all  needful  police  regulations  with  reference  to  the 
operation  or  maintenance  of  said  street  car  system,  and  shall  at  all  times 
have  the  power  to  pass  ordinances  regulating  the  use  of  headlights,  gongs 
and  fenders  and  all  other  needful  rules  and  regulations  for  the  protection  of 
the  inhaHitants  of  said  city,  in  connection  with  the  operation  of  said  railway." 

At  the  time  said  ordinance  was  passed  granting  said  franchise, 
said  Oklahoma  City,  being  a  city  of  the  first  class,  possessed  no 
corporate  authority  to  pass  such  ordinance.  Such  authority  was 
then  possessed  only  by  incorporated  towns.  Section  512,  Wilson^s 
Eev.  &  Anno.  Stats,  of  Oklahoma,  subd.  20;  South  McAleder- 
Eufavla  Tel  Co.  v.  State  ex  rel,  26  Okl.  624,  106  Pac.  962. 

The  Legislature  of  Oklahoma  territory  in  1903  passed  an  act 
entitled : 

''An  act  authorizing  the  organization  of  corporations  for  the  construction 
of  electric  railways  and  defining  the  power  of  such  corporations." 

Section  3  of  said  act,  which  was  approved  March  16,  1903, 
provides : 

"All  licensee  or  franchises  heretofore  granted  to  any  street  railway  com- 
pany authorizing  the  construction  and  operation  of  an  electric  street  railroad 
in  any  city  of  the  first  class  in  the  Territory  of  Oklahoma,  and  which  have 
not  become  forfeited  or  lapsed  by  their  terms,  are  hereby  ratified,  legalized  and 
confirmed." 

Section  3,  art.  4,  c.  9,  p.  141,  Session  Laws  of  1903.  Section  2 
of  said  act  (Session  Laws  of  1903,  p.  141)  also  provides: 

"  Such  corporations  in  addition  to  the  powers  exercised  by  railroad  corpora- 
tions  generally,  may,  with  the  consent  of  the  authoritiee  of  any  city  or  town 
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in  the  Territory  of  Oklahoma  located  upon  or  along  its  lines,  construct  sys- 
tem of  street  railways  upon  such  streets  and  upon  such  terms  and  conditions 
as  may  be  agreed  upon  between  such  corporations  and  such  city  or  town,  and 
may  also  accept  lighting  contracts  with  such  cities  or  towns,  to  supply  the 
said  cities  or  the  inhabitants  thereof,  with  light  or  electric  current  for  power 
or  such  railways  or  such  corporation  may  also  acquire  by  purchase  or  con- 
solidation, plants,  franchises,  contracts,  good  will  and  other  property  of  any 
existing  street  railway  or  lighting  company." 

It  is  insisted  that  section  6  of  the  ordinance  hereinbefore  set  out 
has  the  effect,  by  virtue  of  said  section  3  of  the  Act  of  March  16, 
1903,  of  granting  such  power  to  the  municipality  of  Oklahoma 
City.  It  is  not  essential  to  determine  whether  section  3  of  the 
Act  of  March  16,  1903,  in  ratifying  said  franchise,  could  operate 
to  have  such  effect  by  virtue  of  the  ordinance,  as  we  do  not  construe 
section  6  as  conferring  upon  the  authorities  of  the  city  of  Okla- 
homa City  the  right  to  prescribe  rules,  regulations  or  charges  to  be 
observed  by  said  railway  corporation  in  connection  with  any  ser- 
vices to  be  performed  by  it  for  the  patronizing  public.  Section  6 
relates  to  the  municipality's  ordinary  general  power  and  authority 
over  its  streets  and  highways  within  its  limits  for  the  promotion 
of  the  health,  safety,  morals  and  general  welfare  of  its  inhabitants. 
SoiUh  McAlester-Eufaula  Tel.  Co.  v.  State  ex  rel.,  supra;  Dillon 
on  Municipal  Corporations  (5th  Ed.),  vol.  1,  §  237,  p.  450;  State 
ex  rel.  v.  M.  &  K.  Tel.  Co.,  189  Mo.  83,  88  S.  W.  41.  Such  power 
every  municipality  may  exercise,  and,  if  said  proviso  of  said  sec- 
tion 18  contemplated  such  powers  on  the  part  of  municipalities, 
then  the  Corporation  Commission  could  under  no  state  of  facts 
prescribe  rules  and  regulations  for  street  railways  in  munici- 
palities. 

In  South  McAlester-Eufaula  Tel.  Co.  v.  State  ex  rel.,  supra,  this 
court  held  that  the  municipality  of  Hartshome,  under  its  ordi- 
nary and  general  authority  within  its  limits,  for  the  promotion  of 
the  health,  safety  and  morals  and  general  welfare  of  its  inhabi- 
tants, had  no  right  to  impose  conditions  upon  the  telephone  com- 
pany in  consideration  for  the  grant  of  the  use  of  its  streets,  unless 
such  authority  was  expressly  granted  by  the  sovereign  power.  In 
the  same  case  it  was  held  that  the  power  to  regulate  the  manner 
of  construction  of  a  telephone  line  did  not  grant  the  authority  to 
fix  rates  by  contract,  franchise  or  ordinance. 

We  conclude  that,  at  the  time  of  the  erection  of  the  State,  no 
right  had  theretofore  been  conferred  by  law  upon  the  authorities 
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of  Oklahoma  City  to  prescribe  rules  and  regulations  to  be  observed 
by  said  street  railway  company,  as  the  terms  are  used  in  said 
proviso  to  section  18,  article  9,  supra. 

a.  Since  the  erection  of  the  State,  said  city  has  adopted  a  charter 
by  virtue  of  the  provisions  of  article  18  of  the  Constitution.  Sec- 
tion 5  of  article  1  of  the  charter  authorizes  said  municipality 
within  its  limits  and  within  fifteen  miles  without  to  construct, 
condemn  and  purchase,  acquire,  lease,  improve,  add  to,  maintain 
and  conduct  and  operate,  in  whole  or  in  part,  a  street  railway 
system.     Said  section  contains  the  following  proviso: 

''Provided,  however,  that  the  power  to  condemn  shaU  not  be  exercised  for 
the  purpose  of  acquiring  such  utilities  now  existing  and  operating  under  fran- 
chises granted  by  the  city,  except  under  the  terms  of  said  franchises.  Pro- 
vided, further,  that  the  same  exemption  from  the  power  to  condemn  may  be 
embodied  in  any  franchise  for  any  other  public  service  utility  corporation 
that  may  hereafter  be  submitted  to  a  vote  of  the  people." 

Section  7  of  article  18  of  the  Constitution  is  substantially  incor- 
porated in  said  charter  as  section  1,  article  8,  thereof.  Section  2 
of  the  same  article  of  said  charter  is  as  follows: 

''The  board  of  commissioners  shaU  be  vested  with  the  power  of  adopting 
all  laws  and  ordinances  not  inconsistent  with  the  Constitution  and  laws  of 
this  State  for  the  taxation,  regulation  and  control  of  all  public  service  and 
public  utility  corporations  now  or  hereafter  existing  or  operating  in  whole  or 
in  part  within  the  city." 

Section  7  of  article  18  of  the  Constitution  provides: 

"No  grant,  extension,  or  renewal  of  any  franchise  or  other  use  of  the 
streets,  alleys,  or  other  public  grounds  or  ways  of  any  municipality,  shall 
divest  the  State,  or  any  of  its  subordinate  subdivisions,  of  their  control  and 
regulation  of  such  use  and  enjoyment.  Nor  shall  the  power  to  regulate  the 
charges  for  public  services  be  surrendered;  and  no  exclusive  franchise  shall 
ever  be  granted." 

This  is  a  limitation  (not  a  grant  of  power)  and  prevents  the 
municipality  from  ever  surrendering  or  contracting  away  such 
power  when  it  may  be  granted  to  it  by  the  sovereign  power. 
Thompson  et  al.  v.  Rearick,  124  Pac  951. 

Missouri  has  substantially  the  same  constitutional  provision  as 
this  State  for  framing  charters  of  municipalities.  Section  16, 
art.  9,  Const,  of  Missouri,  1875,  Paragraphs  1  and  2  of  the 
syllabus  in  State  ex  rel.  v.  M.  &  K.  Tel  Co.,  189  Mo.  83,  88  S.  W. 
41,  are  as  follows : 
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"Const.  Mo.  art.  9^  §  10,  provides  that  any  city  having  a  population  of 
more  than  100,000  may  frame  a  diarter  for  its  own  government,  '  consistent 
with  and  subject  to  the  Constitution  and  laws  of  this  State/  etc  The  so- 
called  'Enabling  Act'  of  1887,  providing  the  means  for  cities  to  avail  them- 
selves of  that  constitutional  privilege,  provides  (Acts  1887,  p.  61,  §  50;  Rev. 
St.  1899,  §  6408)  that  such  city  shall  have  exclusive  control  over  its  public 
highways,  streets,  etc,  section  51  (Rev.  St  1899,  §  6409)  declares  that  it 
shall  be  lawful  for  any  such  city  in  such  charter,  or  by  amendment  thereof, 
to  provide  for  regulating  and  controlling  the  exercise  l^  any  person  or  cor- 
poration of  any  public  franchise  or  privilege  in  any  of  the  streets  or  public 
places  of  such  dty,  whether  such  franchises  or  privileges  have  been  granted 
by  said  city,  or  by  or  under  the  State  or  any  other  authority.  Under  such 
act  and  constitutional  provision,  Kansas  City  in  1889  adopted  its  charter 
literally  embodying  therein  said  two  sections.  Article  3,  §  1,  of  the  charter, 
provides  that  the  city  shall  have  power  by  ordinance  to  regulate  the  prices 
to  be  chaiged  by  telephone  companies  and  to  compel  them  and  all  persons 
and  corporations  using,  controlling,  or  managing  electric  wires  for  any  pur- 
pose to  put  and  keep  their  wires  under  ground,  and  to  regulate  the  manner 
of  doing  the  same.  The  'general  welfare'  clause  of  the  charter  authorizes 
the  city  to  pass  any  ordinance  that  'may  be  expedient  in  maintaining  the 
peace,  order,  good  government,  health,  and  welfare  of  the  city,  *  *  *  or 
that  may  be  necessary  and  proper  for  carrying  into  effect  the  provisions  of 
this  diarter.'  Held  that,  while  the  enactment  by  the  city  of  an  ordinance 
fixing  the  maximum  rate  to  be  charged  by  telephone  companies  for  telephone 
service  in  the  city  was  expressly  authorized  by  the  charter,  the  State  had  not 
delegated  to  the  city  the  power  to  exercise  such  authority  in  framing  its 
charter,  and  the  ordinance  was  void.     (1) 

"The  regulation  of  prices  to  be  chaiged  l^  a  corporation  intrusted  with  a 
franchise  of  a  public  utility  character  is  within  the  sovereign  power  of  the 
State  granting  the  franchise  of  suffering  it  to  be  exercised  within  its  borders, 
which  power  may  be  conferred  on  a  mimicipal  corporation;  but  it  is  not  a 
power  appertaining  to  the  government  of  the  city,  and  does  not  follow  as  an 
incident  to  a  grant  of  power  to  frame  a  charter  for  a  city  government."     (2) 

In  the  opinion  it  is  said : 

"But  under  that  Constitution  cities  of  certain  descriptions  were  author- 
ized to  frame  their  own  charters.  A  charter  framed  under  that  clause  of  the 
Constitution,  within  the  limits  therein  contemplated,  has  a  force  and  effect 
equal  to  one  granted  by  an  act  of  the  Legislature.  But  it  is  not  every  power 
that  may  be  essayed  to  be  conferred  on  the  city  by  such  a  charter  that  is  of 
the  same  force  and  effect  as  if  it  were  conferred  by  an  act  of  the  jQeneral 
Assembly,  because  the  (Constitution  does  not  confer  on  the  city  the  right  to 
assume  all  the  powers  that  the  State  may  exercise  within  the  city  limits,  but 
only  powers  incident  to  its  municipality,  yet  the  Legislature  may,  if  it  should 
see  fit,  confer  on  the  city  powers  not  necessary  or  incident  to  the  city  govern- 
ment. There  are  governmental  powers,  the  just  exercise  of  which  is  essential 
to  the  happiness  and  well-being  of  the  people  of  a  particular  city,  yet  which 
are  not  of  a  character  essentially  appertaining  to  the  city  government.    Such 
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powers  the  State  may  reserve  to  be  exercised  by  itself,  or  it  may  delegate 
them  to  the  city,  but  until  so  delegated  they  are  reserved.  The  words  in 
the  Constitution,  '  may  frame  a  charter  for  its  own  government,*  mean,  *  may 
frame  a  charter  for  the  government  of  itself  as  a  city,'  which  includes  aU 
that  is  necessary  or  incident  to  the  government  of  the  municipality,  but  not 
all  the  power  that  the  State  has  for  the  protection  of  the  rights  and  regula- 
tion of  the  duties  of  the  inhabitants  in  the  dty,  as  between  themselves.  Nor 
does  the  Constitution  confer  unlimited  power  on  the  city  to  regulate  by  its 
charter  all  matters  that  are  strictly  local,  for  there  are  many  matters  local 
to  the  city,  requiring  governmental  protection,  which  are  foreign  to  the  scope 
of  municipal  government.  In  none  of  the  cases  that  have  been  before  this 
court,  bringing  into  question  the  charters  of  St.  Louis  and  Kansas  City 
under  the  Constitution  of  1876,  have  we  given  to  this  constitutional  pro- 
vision any  broader  meaning  than  above  indicated.  St.  Louis  v.  Bell  Tel.  Co., 
96  Mo.  623,  10  S.  W.  197,  2  L.  R.  A.  278,  9  Am.  St  Rep.  370;  State  v.  Field, 
99  Mo.  353,  12  S.  W.  802;  Kansas  City  v.  Scarntt,  127  Mo.  646,  29  S.  W.  845, 
80  S.  W.  Ill;  Stote  ew  rel.  Subway  Co.  v.  St.  Louis,  145  Mo.  574,  46  S.  W. 
981,  42  L.  R.  A.  113;  Kansas  City  v.  Stegmiller,  151  Mo.  189,  52  S.  W.  723; 
Young  V.  Kansas  City,  152  Mo.  662,  54  S.  W.  535.  The  r^^lation  of  pricies 
to  be  charged  by  a  corporation  intrusted  with  a  franchise  of  a  public  utility 
character  is  within  the  sovereign  power  of  the  State  that  grants  the  fran- 
chise or  that  suffers  it  to  be  exercised  within  its  borders,  and  that  power 
may  be  with  wisdom  and  propriety  conferred  on  a  municipal  corporation; 
but  it  is  not  a  power  appertaining  to  the  government  of  the  city,  and  does 
not  follow  as  an  incident  to  a  grant  of  power  to  frame  a  charter  for  a  city 
government.  The  authority  of  Kansas  City  to  insert  in  its  charter  the  power 
to  r^^late  the  price  to  be  charged  for  telephone  service  within  the  city  is 
not  conferred  by  the  constitutional  provision  above  quoted.  Is  it  conferred 
by  what  is  called  the  'Enabling  Act'  of  1887?  The  purpose  of  that  act  was 
to  enable  cities  of  the  class  named  to  avail  themselves  of  that  constitutional 
provision.  It  is  entitled:  'An  act  providing  that  any  city  having  a  popula- 
tion of  more  than  one  hundred  thousand  inhabitants  may  frame  a  charter  for 
its  own  government  and  regulating  the  same.'  There  is  nothing,  therefore,,  in 
the  title  that  indicates  an  intention  to  confer  on  such  cities  any  power  except 
that  conferred  by  the  Constitution.  In  its  grant  of  power  it  so  closely  copies 
the  language  of  the  Constitution  that  its  meaning  to  keep  within  the  lines 
there  drawn  is  obvious.  There  is  nothing  in  the  whole  act  of  54  sections 
that  purports  to  confer  on  the  city  any  powers  except  those  appertaining 
essentially  to  the  government  of  the  city,  unless,  as  is  contended  by  the 
relator,  sections  50  and  51  above  quoted  confer  such  powers.  Section  50  con- 
fers on  the  city  'exclusive  control  over  its  public  highways,  streets,  avenues, 
alleys  and  public  places,'  etc.,  and  section  51  authorizes  the  city  to  provide 
in  its  charter  '  for  regulating  and  controlling  the  exercise  by  any  person  or 
corporation  of  any  public  franchise  or  privilege  in  any  of  the  streets  or  public 
places  of  such  city,  whether  such  franchises  or  privileges  have  been  granted 
by  said  city,  or  by  or  imder  the  State  of  Missouri,  or  any  other  authority.' 
The  exclusive  control  of  its  streets  as  granted  in  section  50  is  an  attribute 
of  municipal  authority,  and  could  have  been  adopted  in  the  charter,  under 
the  authority  of  the  Constitution,  without  the  express  sanction  of  the  Gen- 
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eiml  Assembly.  The  word  'exclusive/  however,  in  that  eonnection,  is  not  to 
be  given  its  unlimited  meaning,  but  must  be  understood  as  subject  to  the 
control  of  the  State  whenever  the  State  chooses  to  assume  controL  The  con- 
stitutional  grant  of  power  under  which  the  charter  is  formed  says  that  it  must 
always  be  subject  to  the  Constitution  and  laws  of  the  State,  which  we  inter- 
pret to  mean  that,  in  all  m&tters  not  appertaining  to  city  government,  the 
charter  is  subordinate  to  the  will  of  the  General  Assembly.  The  Legislature, 
in  conferring  on  the  city  the  exclusive  control  of  its  streets,  meant  exclusive 
control  for  the  purposes  of  the  city  government,  not  to  the  exclusion  of  the 
State  in  other  matters.  The  General  Assembly,  except  as  limited  in  the 
Constitution,  has  jurisdiction  to  grant  franchises  to  be  exercised  in  the  streets 
of  the  cities  and  other  public  highways  in  the  State,  and  that  jurisdiction  has 
not  been  surrendered  either  to  cities  with  charters  under  the  Constitution 
or  to  other  municipalities.  In  adopting  these  two  sections  (50  and  61)  of 
the  so-called  'Enabling  Act,'  the  Legislature  had  in  view  the  necessity  of 
power  in  the  city  to  control  its  streets  and  other  public  places,  and  the  power 
in  the  State  to  grant  franchises  to  be  exercised  by  the  grantee  in  the  streets 
Ind  other  public  places  of  the  city,  and  it  was  not  difficult  to  foresee  that  a 
obwh  might  occur  between  the  city  in  its  exclusive  control  of  the  street,  and 
the  private  corporation  in  the  exercise  of  the  franchise  granted  by  the  State. 
Therefore,  after  granting  to  the  city,  as  it  did  in  section  50,  control  of  its 
streets,  the  thought  occurred  to  the  lawmakers  that  there  were  private  cor- 
porati<ms  organized  and  to  be  organized  under  the  laws  of  this  State  with 
express  authority  to  use  the  streets  and  other  public  highways  in  the  exer- 
cise of  their  franchises,  and,  in  order  to  prevent  any  clash  that  might  occur  ' 
between  the  dty  in  its  control  of  the  streets  and  the  private  corporation  in 
its  use  of  the  same,  section  51  was  added,  which  gave  the  city  power  to  regu- 
late and  control  the  private  corporation  in  its  use  of  the  street.  Under  the 
power,  the  city  may  regulate  the  planting  of  poles,  wires,  etc,  or  require  the 
wires  to  be  put  under  ground,  or  do  anything  within  reason  to  render  the  use 
of  the  street  by  the  private  corporation  as  little  of  injury  to  the  public  as 
may  be.  But  the  section  does  not  confer  on  the  city  the  power  to  regulate 
the  prices  to  be  charged  l^  the  telephone  company  for  its  service  to  the  in- 
habitants of  the  <Aty." 

See  also  Straw  v,  Harris,  54  Oreg.  424,  103  Pac.  777 ;  Kieman  v. 
City  of  PoHland,  57  Oreg.  464,  111  Pac.  379,  112  Pac.  402,  37 
L.  E.  A.  (K  S.)  339. 

In  Lackey  et  al.  v.  State  ex  rel.  Orani  et  al.,  29  Okla.  255,  116 
Pac.  913,  this  court  in  construing  section  3a  of  article  18  of  the 
Constitution  of  this  State,  under  which  provision  the  present 
charter  of  Oklahoma  City  was  framed,  the  doctrine  of  the  Missouri 
Case  in  construing  the  charter  provision  of  the  Missouri  Consti- 
tution was  approved. 

In  Mitchel  v.  Carter,  31  Okl.  592,  122  Pac.  691 ;  Lackey  et  al. 
V.  State  ex  rel.  Orani  et  al.,  supra,  was  followed.  In  the  opinion 
it  is  said: 
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"In  Lackey  ▼.  State,  29  Okl.  255,  116  Pac.  913,  this  court,  in  constniing 
said  statute,  said:  'It  is  clear  that  the  foregoing  statute  intends  to  pro- 
vide thaty  wherever  a  freeholders'  charter  has  been  adopted  under  the  pro- 
visions of  the  Constitution,  and  conflicts  with  any  law  of  the  State  relating 
to  municipal  matters  of  cities  of  the  first  class,  the  provisions  of  sudi  charter 
shall  prevail.'  In  other  words,  the  effect  of  said  statute  was  to  declare  the 
law  as  it  already  existed  in  the  €k)nstitution,  merely  setting  out  the  same 
in  greater  detail  than  as  contained  in  article  18.  In  Lackey  v.  State,  aupra, 
the  rule  was  declared  that,  whenever  any  matter  fell  'within  the  domain  of 
municipal  government'  or  related  solely  to  municipal  affairs,  such  provision 
of  a  nninicipal  charter,  adopted  pursuant  to  the  provisions  of  article  18, 
superseded  the  general  State  laws." 

Mitchell  V.  Carter,  supra,  is  cited  with  approval  in  Cotteral 
et  al.  V.  Barker  et  al.,  126  Pac.  211.  It  follows  that  any  pro- 
vision contained  in  said  charter,  unless  the  same  relates  purely  to 
municipal  matters,  is  not  within  the  grant,  unless  the  Act  of 
Legislature  of  May  28,  1908,  entitled : 

"An  act  to  enable  all  cities  containing  a  population  of  more  than  two 
thousand  inhabitants  to  frame  and  adopt  charters  for  their  own  government, 
and  to  extend  and  define  their  powers," 

has  such  effect.  Session  Laws  1908,  c.  12,  art.  4.  Section  4  of 
said  act  is  as  follows: 

"  When  a  charter  for  any  city  of  this  State  shall  have  been  framed,  adopted 
and  approved  according  to  the  provisions  of  this  act,  any  provisions  of  such 
charter  shall  be  in  conflict  with  any  law  or  laws  relating  to  cities  of  the  first 
class  in  force  at  the  time  of  the  adoption  and  approval  of  such  charter,  the 
provisions  of  such  charter  shall  prevail  and  be  in  full  force,  notwithstanding 
such  conflict,  and  shall  operate  as  a  repeal  or  suspension  of  such  State  law 
or  laws  to  the  extent  of  such  conflict;  and  such  State  law  or  laws  shall  not 
thereafter  be  operative  in  so  far  as  they  are  in  conflict  with  such  charter: 
Provided,  that  such  charter  shall  be  consistent  with  and  subject  to  the  pro- 
visions of  the  Constitution,  and  not  in  conflict  with  the  provisions  of  the 
Ck>nstitution  and  laws  relating  to  the  exercise  of  the  initiative  and  referendum, 
and  other  general  laws  of  the  State  not  relative  to  cities  of  the  first  class." 

That  all  legislative  grants  of  powers  to  municipal  bodies  which 
are 

''out  of  the  usual  range,  or  which  grant  franchises,  or  rights  of  that  nature, 
or  which  may  result  in  public  burdens,  or  which  in  their  exercise  touch  the 
right  to  liberty  or  property,  or,  as  it  may  be  compendiously  expressed,  any 
common-law  right  of  the  citizen  or  inhabitant,  must  be  strictly  construed." 

1  Dillon  on  Municipal  Corporations  (5th  Ed.),  §  239,  p.  452,  and 
authorities  cited  in  footnotes  1  and  2, 
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As  was  said  in  Mitchell  v.  Carter,  supra,  said  section  4  was 
merely  declaratory  of  the  rights  that  already  existed  under  the 
Constitution  elaborating  and  setting  out  the  same  more  in  detail. 
It  does  not  appear  that  it  was  the  intention  of  the  Legislature  to 
gi*ant  any  greater  powers  of  sovereignty  than  had  already  been 
granted  under  provisions  of  article  18  of  the  Constitution,  which 
is  self-executing.  State  ex  rel.  v.  Scales,  Mayor  et  al.,  21  Okl. 
683,  97  Pac.  584 ;  Steams,  Mayor  et  al.  v.  State  ex  rel.,  23  Okl. 
462,  100  Pac.  909.  In  view  of  said  rule  of  strict  construction  of 
corporate  powers  being  applicable  to  grants  of  power  to  municipal 
bodies,  which  are  out  of  the  usual  range,  we  must  conclude  that 
Oklahoma  City  under  its  charter,  adopted  by  virtue  of  sections  3a 
and  3b,  art.  18,  Const,  without  further  authorization  by  the  Legis- 
lature, may  not  prescribe  rules  and  regulations  to  be  observed  and 
fix  rates  to  be  charged  by  the  appellant  in  the  performance  of  its 
duties  towards  the  patronizing  public  as  a  public  service  cor- 
poration. 

2.  The  Commission  heard  the  evidence  and  made  the  order 
against  the  appellant  The  matters  under  consideration  here  in- 
volve the  management  of  a  street  railway  system  and  are  largely 
administrative  in  their  nature.  Corporation  commissioners,  by 
experience  and  study  and  application,  become  skilled  and  pro- 
ficient in  such  matters;  at  least,  they  are  presumed  so  to  be. 
There  are  matters  connected  with  the  management  and  operation 
of  such  plants  that  are  very  difficult  to  be  brought  out  or  made  to 
appear  on  the  record ;  hence  one  of  the  reasons  for  incorporating 
the  provision  in  said  section  that  the  action  of  the  Commission 
appealed  from  shall  be  r^arded  as  prima  facie  just,  reasonable 
and  correct.  This  court  has  time  and  again  held  that  such  action, 
when  sustained  by  any  evidence,  must  be  overcome  or  rebutted  by 
facts  in  the  record  as  weighed  and  found  by  this  court  on  review 
before  it  will  disturb  the  same.  See  authorities  cited  under  sec- 
tion 240  of  Williams'  Annotated  Constitution  of  Oklahoma. 

The  only  part  of  the  order  about  which  we  have  any  doubt  is 
that  which  requires: 

**  Between  the  hours  of  six  and  eight  A.  M.  when  two  oars  meet  on  a  parallel 
track,  they  shall  stop  for  the  transfer  of  passengers.  Example:  If  a  Uni- 
versity car  going  west  on  Main  street  between  Broadway  and  the  terminal 
shonld  meet  a  Capitol  Hill  or  Stock  Yards  car,  both  cars  shall  stop  to  trans- 
fer passengers  if  they  have  any.    «    •    «  » 
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Obviously  it  is  intended  by  this  that  the  ears  are  to  stop  only 
in  the  event  there  are  passengers  who  desire  to  transfer  from  one 
to  the  other  car.  This  could  be  done  by  signals,  and,  if  after  a 
test  it  is  impractical  to  stop  these  cars  except  at  regular  stations 
or  stops  on  application,  this  part  of  the  order  may  be  modified. 

This  appeal  has  been  pending  in  this  court  for  five  months,  the 
order  not  having  been  superseded ;  and,  had  the  practical  opera- 
tion under  this  order  shown  that  it  was  impractical  to  stop  the 
cars  to  transfer  from  one  to  another  on  signals,  it  could  have  been 
brought  to  the  attention  of  this  court  by  a  proper  petition  to  have 
the  cause  remanded  to  have  such  evidence  taken  and  incorporated 
in  the  record.  Such  not  having  been  done,  it  is  assumed  that  the 
practical  operation  of  the  cars  in  this  respect  has  not  brought  about 
any  serious  inconvenience.  As  to  matters  that  involve  the  prac- 
tical operation  of  trains  and  cars,  the  commissioners  who  are 
brought  directly  and  in  intimate  contact  with  such  matters  in  the 
performance  of  their  duties  are  in  a  far  better  position  to  pass  on 
this  question  than  we  are,  and  the  Conmiission  having  made  this 
finding,  in  view  of  the  presumption  that  the  law  makes  in  its  favor, 
we  will  not  disturb  the  same. 

This  order  cannot  be  reasonably  construed  so  as  to  require  stop- 
over privileges  on  transfer  slips,  to  be  allowed.  No  such  question 
is  presented  on  this  record.     All  justices  concur. 


Oklahoma  Ry.  Co.  v.  State. 
(Oklahoma  —  Supreme  Court.) 

l^AFFIC  ReQULATIONS;   FAn^UBE  TO  COMPLY  WTTH  ObDEB  REQUniNQ  CaBS  TD 

Be  Stopped  at  Cebtain  Points.  —  Where  a  street  railway  company  Ib 
charged  with  not  having  complied  with  the  order  of  the  Corporation 
Commission,  which  required  it  to  stop  its  cars  at  certain  stations  or 
street  crossings,  such  omission  having  been  proved  to  have  been  wilful 
on  the  part  of  the  parties  in  control  of  said  car,  held  that,  although  the 
general  manager  of  said  company  may  have  instructed  its  employees  in 
control  of  such  car  or  cars  to  observe  said  order  and  make  said  stops, 
such  instructions  did  not  exonerate  the  appellant. 
(Syllabus  by  the  Court.) 

Defendant  appeals  from  judgment  for  plaintiff.    Reported   127  Pac   1085. 

Otber  Cases  in  Tills  Volume.  —  For  other  cases  in  this  volume  relative 
to  orders  of  Corporation  Commission  of  Oklahoma,  see  Oklahoma  Ry.  Co.  v. 
Powell,  ante,  p.  428;  Oklahoma  Jly.  Co.  v.  St  Joseph's  Parochial  School, 
post,  p.  441. 
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Asp,  Snyder,  Owen  &  Lybrand,  of  Oklahoma  City,  for  appellant 

Chas.  West,  Atty.-Gen.,  and  Chas.  L.  Moore,  Asst.  Atty.-Gen., 
for  the  State. 

Opinion  by  Williams,  J. : 

The  appellant  after  a  trial  before  the  Corporation  Commission 
was  adjudged  guilty  of  violating  order  No.  436,  which  is  as 
follows : 

''It  18  therefore  ordered  that  the  defendant,  the  Oklahoma  Railway  Com- 
pany, stop  its  local  cars  upon  the  customary  signal  for  the  purpose  of  taking 
on  and  letting  off  passengers  at  each  street  crossing  on  what  is  known  as  its 
Belle  Isle  line  until  further  ordered  by  the  Commission." 

The  complaint  charged  the  violation  of  the  order  in  that  it 
failed  to  stop  its  south-bound  car  No.  129  at  Fourteenth  street  and 
Classen  boulevard  for  the  purpose  of  receiving  and  allowing  pas- 
sengers to  board  the  car,  at  or  about  12 :55  p.  m.,  on  September  1, 
1911. 

The  evidence,  without  contradiction,  shows  that  the  motorman 
and  conductor  of  the  car  at  the  time  failed  to  stop  said  car.  Ed  C. 
Bixse,  the  complaining  witness,  testified  that  he  ran  alongside  the 
car  for  forty  feet  expecting  it  to  stop  so  that  he  could  board  it. 
W.  R.  Perkins  testified  as  follows: 

"*  *  *  The  car  slowed  down,  and  I  took  hold  of  the  rail  and  stepped 
on  it  and  it  started  out  and  left  him  (Rixse)  standing  there.  •  •  •  I 
stepped  on  and  said  to  the  conductor,  'Wait  a  minute,  there  is  another  man 
wants  to  get  on,'  anx)  he  says,  'Don't  make  any  difference,  there  is  another 
car  coming  right  behind  this  one.'  Q.  Tou  were  both  standing  at  the  curb, 
were  you?  A.  Yes,  sir.  Q.  The  car  wouldn't  have  had  to  wait  a  second? 
A.  No,  sir;  it  didn't  come  to  a  full  stop.  Q.  Do  you  know  whether  the  car 
stopped  at  any  stations  after  yours  before  it  arrived  at  town?  A.  It  passed 
Fourteenth  and  stopped  on  Thirteenth." 

The  evidence  also  showed  that  there  was  not  another  car  for 
between  eight  and  ten  minutes,  which  was  No.  128,  and  for  which 
the  passenger  Rixse  waited.  Neither  the  conductor  nor  the  motor- 
man  were  produced  as  witnesses  at  the  hearing. 

J.  J.  Johnson,  assistant  general  manager  of  the  appellant,  testi- 
fied that,  on  the  date  of  the  violation,  the  company  had  a  break- 
down at  the  power  house,  but  that  operators  of  the  cars  had  general 
instructions  to  stop  at  all  street  crossing  where  necessary  to  take 
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on  or  let  off  passengers;  tkat  tbe  failure  to  stop,  as  alleged  in  the 
complaints,  was  in  violation  of  the  company's  orders ;  that  Ri^en- 
berg,  the  conductor,  had  been  discharged  for  this  offense,  and  for 
his  carelessness  in  the  service,  his  violation  of  orders,  and  his  gen- 
eral disregard  of  orders ;  that  Foote,  the  motorman,  had  not  been 
discharged  for  this,  his  first  offense,  but  let  off  with  a  severe  repri- 
mand ;  that  it  is  a  joint  duty  of  the  conductor  and  motorman  to  see 
that  a  car  stops  on  signal  from  the  passenger  or  intending  pas- 
senger. 

Section  19  of  article  9  of  the  Constitution  provides : 

"In  aU  matters  pertaining  to  the  public  visitation,  regulation,  or  control 
of  corporations,  and  within  the  jurisdiction  of  the  Commission,  it  shaU  have 
the  powers  and  authority  of  a  court  of  record,  to  administer  oaths,  to  compel 
the  attendance  of  witnesses,  and  the  production  of  papers,  to  punish  for  con- 
tempt any  person  guilty  of  disrespectful  or  disorderly  conduct  in  the  presence 
of  the  Commission  while  in  session,  and  to  enforce  compliance  with  any  of 
its  lawful  orders  or  requirements  by  adjudging,  and  by  enforcing  its  own  ap- 
propriate process,  against  the  delinquent  or  offending  parly  or  company 
(after  it  shall  have  been  first  duly  cited,  proceeded  against  by  due  process 
of  law  before  the  Commission  sitting  as  a  court,  and  afforded  opportunity  to 
introduce  evidence  and  to  be  heard,  as  well  against  the  validity,  justness,  or 
reasonableness  of  the  order  or  requirement  alleged  to  have  been  violated, 
as  against  the  liability  of  the  company  for  the  alleged  violation),  such  fines 
or  other  penalties  as  may  be  prescribed  or  authorized  by  this  Constitution 
or  by  law." 

It  is  insisted  that,  as  the  general  manager  had  instructed  the 
motorman  and  conductor  of  this  car  to  comply  with  the  order,  upon 
which  this  prosecution  was  predicated,  that  that  absolves  the  appel- 
lant from  punishment.  The  motorman  and  conductor,  as  agents 
of  the  appellant,  were  in  control  of  this  car  at  the  time  the  order 
of  the  Commission  was  violated  by  failure  to  stop  same  to  receive 
passengers.  Said  omission  of  duty  was  by  the  act  of  said  agents 
in  the  course  and  scope  of  their  employment. 

In  State  v.  Railroad,  91  Tenn.  446,  19  S.  W.  229,  in  an  opinion 
by  Judge  Lurton,  whilst  a  member  of  the  Supreme  Court  of  that 
State,  it  is  said : 

''Being  a  corporation,  it  necessarily  acts  only  through  its  agents.  If  the 
obstruction  is  the  act  of  its  agent,  it  is  the  act  of  the  corporation;  provided 
the  agent  did  the  act  in  the  course  and  scope  of  his  duty  as  an  agent.  It  is 
immaterial  that  the  agent  was,  by  the  rules  of  the  company,  instructed  not 
to  permit  such  obstruction  to  continue  for  a  time  deemed  by  the  corporation 
to  be  unreasonable.  If  such  agent  disobeys  the  reasonable  requirement  of  the 
corporation,  it  becomes  liable  for  the  nuisance,  because  the  agent  was  within 
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the  scope  of  his  duty  in  operating  the  train  and  in  stopping  it  across  a  public 
road.  This  principle  is  necessary  to  be  enforced  in  regard  to  acts  of  mis- 
feasance by  corporations  of  this  character.  Otherwise  the  public  would  be 
required  to  look  alone  to  subordinates,  in  general  unknown  and  irresponsible. 
2  Woods,  Railway  Law,  pp.  1383,  1384,  and  authorities  dted." 

See  also  A.,  T.  d  8.  F.  By.  Co.  v.  State  (No.  3,318),  125  Pac. 
721,  decided  by  this  court  on  July  23,  1912. 

The  question  of  jurisdiction  of  the  Corporation  Commission 
has  been  determined  adversely  to  the  contention  of  the  appellant 
in  Oklahoma  Railway  Co.  v.  Powell  et  al.  (No.  3,544),  127  Pac. 
1080,  decided  on  November  7,  1912. 

The  order  of  the  Commission  is  affirmed.  All  the  justices 
concur. 


Oklahoma  Ry.  Co.  v.  St.  Joseph's  Parochial  School. 

(Oklahoma — Supreme  Court.) 

Reduced  Fares  fob  School  Children;  "Pubuc  Schools  or  SAn>  Crrr," 
What  Constitutb.  —  The  Corporation  Commission  ordered:  "That  the 
defendant  (appellant),  the  Oklahoma  Railway  dJompany,  furnish  to  chil- 
dren under  the  age  of  fifteen  years,  going  to  or  from  St.  Joseph's  Parochial 
School,  as  pupils  the^rein,  tickets  at  the  rate  of  two  and  one-half  cents 
each  in  quantities  of  twenty  tickets  at  one  time.  Such  tickets  to  be  used 
only  in  going  to  and  returning  from  said  school,  to  be  honored  for  con- 
tinuous passage  and  transfer  on  connecting  lines  over  any  other  tracks 
of  said  defendant  within  the  corporate  limits  of  Oklahoma  City.  That 
such  book  of  tickets  shall  not  be  limited  to  use  on  any  particular  day, 
but  may  be  used  any  day  on  which  the  school  may  be  in  session."  Sec- 
tion 7  of  the  ordinance  granting  the  franchise  under  which  the  appellant 
operates  its  line  of  street  railway  provides:  "lockets  for  the  use  of 
school  children  shall  be  furnished  good  for  one  continuous  passage,  in 
quantities  of  not  less  than  twenty  ride«  at  the  rate  of  two  and  one-half 
cents  each,  under  any  reasonable  regulations  which  the  company  may  im- 
pose to  prevent  the  abuse  of  such  privilege  or  the  use  of  such  tickets  by 
others  than  children  under  fifteen  years  of  age  in  actual  attendance  on 
the  public  schools  of  said  city."  Beldy  that  "public  schools  of  said 
city"  include  the  public  schools  of  said  city  whether  maintained  by  the 
public  by  taxation  or  by  private  agencies  for  the  public  by  private 
benevolence. 

(Syllabus  by  the  Court) 

Defendant  appeals  from  a  decree  for  plaintiff.    Reported  127  Pac.  1087. 

Resvlation  of  Fares.  —  For  a  discussion  of  the  power  to  regulate  fares 
to  be  charged  by  a  street  railway  company,  see  Kellis  on  Street  Railways  (2d 
W.),  §§  137,  138. 
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Asp,  Snyder,  Owen  &  Lybrand,  of  Oklahoma  City,  for  appellant 

Chas.  Wed,  Atty.-Gen.,  and  Chas.  L.  Moore,  Asst  Atty.-GwL, 
for  appellees. 

Opinion  by  Willlams,  J. : 

On  September  25,  1911,  St  Joseph's  Parochial  School,  by  its 
agents,  filed  complaint  against  the  appellant  before  the  Corporation 
Commission  asking,  that  the  appellant  be  required  to  carry  school 
children,  imder  the  age  of  fifteen  years,  to  its  school  at  the  rate 
of  two  and  one-half  cents  each  fare.  After  a  hearing,  the  Corpo- 
ration Commission  made  the  following  order: 

''It  is  therefore  ordered  that  the  defendant,  the  Oklahoma  Railway  Com- 
pany, furnish  to  children  under  the  age  of  fifteen  years,  going  to  or  from  St 
Joseph's  Parochial  School,  as  pupils  therein,  tickets  at  the  rate  of  two  and 
one-half  cents  each  in  quantities  of  twenty  tickets  at  one  time.  Such  tickets 
to  be  used  only  in  going  to  and  returning  from  said  school,  to  be  honored 
for  continuous  passage  and  transfer  on  connecting  lines  oTer  any  other  tracks 
of  said  defendant  within  the  corporate  limits  of  Oklahoma  City.  That  such 
book  of  tickets  shall  not  be  limited  to  use  on  any  particular  day,  but  may  be 
used  any  day  on  which  the  school  may  be  in  session." 

Section  7  of  the  ordinance  granting  the  franchise  under  which 
the  appellant  operates  its  line  of  street  railway  provides  as  follows : 

"  Tickets  for  the  use  of  school  children  shall  be  furnished  good  for  one  con- 
tinuous passage,  in  quantities  of  not  less  than  twenty  rides  at  the  rate  of 
two  and  one-half  cents  each,  under  any  reasonable  regulations  which  the  com- 
pany may  impose  to  pret^ent  the  abuse  of  such  privil^e  or  the  use  of  such 
tickets  by  others  than  children  under  fifteen  years  of  age  in  actual  attend- 
ance on  the  public  schools  of  said  city.  United  States  mail  carriers,  police- 
men, and  members  of  the  fire  department,  while  in  the  discharge  of  their 
duties,  shall  be  carried  free.  Children  under  five  years  of  age  when  accom- 
panied by  parents  or  guardians  shall  be  carried  free." 

Said  section  also  provides : 

"The  charges  for  transporting  passengers  to  be  exacted  by  said  railway 
company  shall  not  exceed  the  sum  of  five  cents  for  one  continuous  passage 
over  the  said  company's  lines  from  points  within  the  city  limits  to  any  other 
point  in  such  city;  such  limit  in  price  shall  not  prevent  the  exacti<m  of  an 
additional  fare  for  return  journeys,  nor  shall  transfer  slips  be  good  for  stop- 
over privileges." 

This  section  was  ratified  by  the  Legislature  of  the  territory  of 
Oklahoma  by  Act  of  March  16,  1903.      Sess.  Laws  of  1903,  p. 
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141;  Oklahoma  Railway  Co.  v.  Powell  (No.  3,544),  127  Pac 
1080,  decided  November  7,  1912. 

Section  18,  article  9  of  the  Constitution,  provides : 

''The  Cominissioii  sball  have  the  power  and  authority  and  be  charged  with 
the  duty  of  supervising,  regulating,  and  controlling  all  transportation  and 
transmission  companies  doing  business  in  this  State,  in  all  matters  relating 
to  the  performance  of  their  public  duties  and  their  charges  therefor,  and  of 
correcting  abuses  and  preventing  unjust  discrimination  and  extortion  by  such 
companies ;  and  to  that  end  the  Ck>mmis8ion  shall,  from  time  to  time,  prescribe 
and  enforce  against  such  companies,  in  the  manner  hereinafter  authorized, 
such  rates,  charges,  classifications  of  traffic,  and  rules  and  regulations,  and 
shall  require  them  to  establish  and  maintain  all  such  public  service,  facilities, 
and  conveniences  as  may  be  reasonable  and  just,  which  said  rates,  charges, 
classifications,  rules,  regulations,  and  requirements,  the  Commission  may, 
from  time  to  time,  alter  or  amend.  All  rates,  charges,  classifications,  rules 
and  regulations  adopted,  or  acted  upon,  by  any  such  company,  inconsistent 
with  those  prescribed  by  the  Commission,  within  the  scope  of  its  authority, 
shall  be  imlawful  and  void." 

The  appellant  is  a  transmission  company.  Section  24,  art.  9, 
Const. ;  section  252,  Williams'  Anno.  Const.  That  the  Commis- 
sion has  jurisdiction  to  prescribe  rales  and  regulations  to  be 
observed  by  the  appellant  is  settled  by  Oklahoma  Railway  Co.  v. 
Powell  et  al.  (No.  3,544),  127  Pac.  1080,  decided  November  7, 
1912.  Under  appellant's  franchise,  in  the  performance  of  its 
public  duty  and  its  charges  therefor,  it  must  furnish  tickets  for 
the  use  of  school  children. 

The  free  public  school  system,  which  the  Legislature  of  this 
State  was  directed  to  establish  by  section  1  of  article  13  of  the 
Constitution,  is  a  matter  of  State  concern  and  not  a  municipal 
affair.  Olson,  County  Clerk,  v.  Logan  County  Bank,  29  Okl.  391, 
118  Pac.  572 ;  Board  of  Education  of  the  City  of  Ardnwre  v.  State, 
26  Okl.  366, 109  Pac.  563.  Prior  to  the  erection  of  the  State,  the 
public  schools  were  of  general  territorial  concern.  They  were 
agencies  of  the  territory  doing  the  work  of  the  territory.  School 
Dist.  No.  17  V.  ZediJcer,  4  Okl.  599,  47  Pac.  482.  To  say  that 
the  State  is  hostile  to  all  schools  except  the  public  schools  of  the 
State  or  those  carried  on  in  State  institutions  is  not  borne  out  by 
the  record.  True,  section  5  of  article  2  of  the  Constitution  pro- 
hibits money  or  property  from  being  appropriated,  applied, 
donated  or  used,  directly  or  indirectly,  for  the  use,  benefit  or  sup- 
port of  any  sect,  church,  denomination  or  system  of  religion,  or  for 
the  use,  benefit  or  support  of  any  priest,  preacher,  minister  or  other 


Digitized  by 


Googk 


444  Street  Railway  Ebpoetb.  [Vol.  8 

religious  teacher  or  dignitary,  or  sectarian  institution  as  such 
{Connell  et  al.  v.  Oray  [No.  4,342],  127  Pac  417,  decided  by  this 
court  on  October  8,  1912),  and  section  5  of  article  1  also  provides, 
that  provisions  shall  be  made  for  the  establishment  and  mainte- 
nance of  a  system  of  public  schools,  which  shall  be  open  to  all  the 
children  of  the  State  and  free  from  sectarian  control ;  but  section 
4  of  article  13  provides: 

**  The  Legislature  shall  provide  for  the  compulsory  attendance  at  some  public 
school  or  other  school,  unless  other  means  of  education  are  provided",  of  all 
the  children  in  the  State  who  are  soimd  in  mind  and  body,  between  the  agea 
of  eight  and  sixteen  years,  for  at  least  three  months  in  each  year." 

In  said  section  4  the  makers  of  the  Constitution  recognized  that 
parents  might  prefer  their  children  to  attend  sectarian,  denomi- 
national or  private  schools  rather  than  the  public  schools  main- 
tained by  the  State,  and  such  is  permitted.  It  is  beyond  the 
power  of  the  l^slative  agencies  of  this  State,  under  our  Constitu- 
tion, to  require  a  parent  to  send  his  child  to  the  public  schools  if 
he  a£Pords  him  reasonable  educational  facilities  at  a  sectarian,  de- 
nominational or  private  school.  The  city  of  Oklahoma  City,  as  a 
municipality,  had  no  schools. 

A  franchise  of  whatever  kind,  being  against  common  right,  must 
be  strictly  construed.  Such  franchises  grant  away  to  private  per- 
sons or  corporations  property  or  rights  in  which  the  whole  public 
is  interested.  Such  grant  cannot  be  presumed,  and  can  only  be 
established  when  the  same  is  unequivocally  expressed  or  is  neces- 
sarily implied  by  the  terms  of  the  granting  act.  The  grant  is 
made  at  the  solicitation  of  the  grantee,  supposed  to  be  drawn  up 
by  him  or  hia  agents.  The  words  used,  therefore,  should  be 
treated  as  those  of  the  grantee  and  be  construed  most  strongly 
against  him.  This  rule  of  construction  is  a  salutary  safeguard  of 
the  interest  of  the  public  against  any  attempt  of  the  grantee  by 
the  insertion  of  ambiguous  language,  to  take  what  could  not  be 
obtained  in  express  and  plain  terms.  Minneapolis  v.  Street  Rail- 
way  Co.,  215  U.  S.  417,  30  Sup.  Ct.  118,  54  L.  Ed.  259 ;  3  Thomp- 
son on  Corporations  (2d  Ed.),  §  2874,  and  authorities  cited. 

In  the  ordinance  or  grant  under  consideration,  the  half-fare 
tickets  were  to  be  furnished  for  the  use  of  school  children.  The 
council  of  Oklahoma  City  in  adopting  this  ordinance,  which  was 
afterwards  ratified  by  the  Legislature  of  the  territory,  were  acting 
as  agents  of  the  people  of  the  municipality.     In  attempting  to 
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grant  away  certain  privileges  or  rights,  they  exacted  certain  obli- 
gations from  the  grantee,  and  that  was  that  school  children  should 
be  furnished  tickets  for  their  use  in  quantities  of  not  less  than 
twenty  rides  at  the  rate  of  two  and  one-half  cents  each,  under  any 
reasonable  regulation  which  the  company  may  impose  to  prevent 
the  abuse  of  such  privil^e  or  the  use  of  such  tickets  by  others  than 
children  imder  fifteen  years  of  age  in  actual  attendance  on  the 
public  schools  of  said  city.  The  object  in  view  was  to  facilitate 
the  education  of  the  children  of  the  city.  Is  it  to  be  assumed  that 
the  mayor  and  council  of  said  city  would  enter  into  a  contract  with 
the  grantee  which  could  not  be  impaired  in  certain  respects  to 
extend  over  a  long  period  of  years  —  it  may  be  in  perpetuity  — 
by  which  children  of  a  certain  age  should  be  transported  to  the 
public  schools  maintained  by  public  taxation  at  half  price  when 
other  children,  going  to  schools  that  were  maintained  by  private 
agencies  by  private  benevolence  for  the  benefit  of  the  public, 
should  pay  full  fare?  Such  discrimination  in  making  the  con- 
tract is  not  to  be  presumed.  A  fair  interpretation  of  this  contract 
leads  to  the  conclusion  that  it  covers  children  imder  the  age  of 
fifteen  years  attending  schools  in  Oklahoma  City,  whether  main- 
tained by  the  public  by  taxation  or  by  private  agencies  for  the 
public  by  private  benevolence. 

The  order  of  the  Commission  was  entered  upon  the  theory  that 
it  had  authority  to  regulate  the  rates  to  be  charged  by  the  appel- 
lant. The  Commission  has  no  such  power  when  it  has  the  effect 
of  impairing  the  franchise  contract  as  ratified  by  the  Legislature 
of  Oklahoma  territory.  That  question  is  unequivocally  settled 
by  the  Supreme  Court  of  the  United  States  in  Minneapolis  v. 
Minneapolis  Street  Railway  Co.,  215  TJ.  S.  417,  30  Sup.  Ct.  118, 
54  L.  Ed.  259.  An  order  on  appeal  from  said  Commission  will 
not  be  vacated  if  the  record  shows  proper  ground  to  sustain  same, 
though  the  Commission,  in  entering  same,  gives  a  ground  therefor 
not  tenable  under  the  law.  Hancock  v.  Youree  et  al.,  25  Okl. 
460,  106  Pac.  841. 

It  follows  that  the  order  will  be  affirmed.  All  the  justices 
concur. 
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O'Leary  r.  Metropolitan  8t  By.  Co. 
(Kansas  —  Supreme  Court.) 

Ck>N811KUCnON  AlTD  MAINTENANCE;   CHANGES  IN   StBEBTS  PuBSUANT  TO  OlDI* 

NANCES;  Estoppel  or  Citt  to  Question  Lbgautt  of  Changes;  Rights 
OF  Abutting  Owners.  —  Under  the  circumstanoes  stated  in  the  opinion, 
it  is  held  tha.t  the  dty  of  Kansas  Cit^  should  be  estopped  from  now  ques- 
tioning the  legality  of  certain  completed  changes  in  one  of  its  sti^ets 
made  by  the  street  railway  *  company,  under  color  of  ordinances  of  the 
city,  to  accommodate  its  railway. 

In  such  a  case  the  street  changes,  although  not  warranted  by  the  ordi- 
nances, are  to  be  considered  as  having  been  lawfully  made,  the  city  having 
had  power  in  the  first  instance  to  authorize  them,  and  an  abutting  prop- 
erly owner  should  not  be  allowed  damages  for  resulting  injury  to  his 
property  on  the  theory  that  the  work  was  unlawful  and  created  a 
nuisance. 

(Syllabus  by  the  Court.) 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  123  Pac  746. 

0.  L.  Miller,  Samuel  Maker  and  C.  A.  Miller,  all  of  Kansas 
City,  for  appellant. 

James  F.  Getty,  of  Kansas  City,  for  appellee. 

Opinion  by  Btjbch,  J. : 

The  plaintiff  sued  the  defendant  for  damages  to  her  property 
resulting  from  changes  in  the  street  made  by  the  defendant  to 
accommodate  its  railway.  The  plaintiff  recovered,  and  the  de- 
fendant appeals. 

Street  traflSc  on  James  street  in  Kansas  City  was  carried  over 
Pacific  avenue  on  a  viaduct  reached  from  the  north  by  an  approach. 
The  defendants  right  originated  in  two  ordinances  numbered 
6,634  and  6,102,  passed  in  September,  1903,  and  March,  1905, 
respectively,  and  which  read  as  follows: 

"Section  1.  *  *  *  There  is  hereby  granted  unto  the  Metropolitan 
Street  Railway  Company,  its  successors  and  assigns^  the  right  and  privilege 
to  cross  over  James  street  upon  the  James  street  wagon  viaduct  in  Kansas 
City,  Kansas,  to  the  Kansas  and  Missouri  State  line;  and  the  further  right, 
privilege  and  authority  is  hereby  given  to  build,  construct  and  operate  a 
double  track  street  railway  thereon.    ♦    ♦    ♦ 

Abnttins  Owners.  —  As  to  the  rights  of  abutting  owners  in  the  streets 
used  by  a  street  railway  company,  see  Nellis  on  Street  Railways  (2d  Ed.), 
S§  77-91. 
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"Seo.  2.  *  *  *  The  said  grantee,  its  successors  and  assigns,  shall  at 
their  own  expense  *  *  *  complete  the  strengthening  and  reconstruction 
of  said  James  street  viaduct  by  placing  additional  or  stronger  columns  there- 
under making  said  structure  safe  and  secure  for  carrying  cars  of  the  grantee 
and  the  traveling  public  and  shall  widen  said  viaduct  to  a  width  of  not  less 
than  twenty-six  feet.    •    •     • "    No.  6634. 

"Sec  1.  That  the  Metropolitan  Street  Railway  Company  *  *  *  is 
hereby  given  the  right,  power  and  authority  to  construct  a  double  track  street 
railway  beginning  at  or  near  a  point  in  the  center  line  of  Central  avenue  on 
James  street  connecting  with  the  line  of  said  company  as  now  located  and 
operated  on  James  street;  thence  south  on  the  surface  of  James  street  to  the 
south  line  of  Bimker  avenue,  thence  south  on  an  approach  to  a  viaduct  to  a 
point  approximately  sixteen  (16)  feet  above  the  surface  of  the  south  line  o( 
Pacific  avenue,  thence  south  on  a  private  elevated  structure  to  the  State  line 
between  the  States  of  Kansas  and  Missouri."    No.  6102. 

If  the  approach  were  to  begin  at  grade  at  Bunker  avenue,  it 
would  of  course  obstruct  travel  as  far  north  as  it  reached.  Con- 
sequently, the  grade  of  the  entire  street  was  raised  for  some  dis- 
tance, and  then  returned  to  the  established  level,  and  the  rise  of 
the  approach  was  made  to  begin  some  eighty-two  feet  south  of 
Bunker  avenue  at  the  point  where  the  old  approach  commenced. 
In  front  of  the  plaintiff's  property  the  surface  of  the  street  was 
raised  seventeen  inches  at  the  north  line  of  the  lot  and  twelve 
inches  at  the  south  line.  James  street  is  eighty  feet  wide.  Before 
the  work  complained  of  was  done,  the  space  for  travel  between  the 
old  approach  and  the  street  curb  was  twenty  feet.  The  space 
between  the  curb  and  the  plaintiff's  property  line  was  ten  feet, 
six  feet  of  which  was  occupied  by  a  sidewalk  and  four  feet  of 
which,  next  to  the  curb,  was  vacant  When  the  approach  was 
reconstructed,  it  was  widened  to  forty  feet,  and  consequently  the 
roadway  on  each  side  was  narrowed.  To  make  room  for  ordinary 
traflSc,  the  curbing  was  moved  in  three  feet,  making  the  roadway  in 
front  of  the  plaintiff's  property  thirteen  feet  wide,  and  the  space 
between  the  curbing  and  the  property  line  seven  feet.  A  new  side- 
walk was  laid  filling  this  space. 

In  her  petition  the  plaintiff  claimed  damages  because  the  grade 
of  the  street  was  raised,  because  the  street  was  narrowed,  thereby 
impeding  free  ingress  and  egress,  and  because  the  space  between 
the  curbing  and  the  property  line  was  narrowed.  The  answer 
pleaded  the  ordinances  referred  to  and  alleged  that  the  new  struc- 
ture in  James  street  was  built  with  the  consent  of  the  mayor  and 
councilmen  of  the  city  and  the  city  engineer,  all  of  whom  ap- 
neer ;  that  the  plans  and  specifications  for  the  new  structure  were 
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prepared  by  the  defendant  and  were  submitted  to  the  mayor  and 
oouncUmen  of  the  city  and  under  the  direction  of  the  city  engi- 
proved  the  same;  that  the  structure  was  built  in  accordance  with 
such  plans  and  specifications;  that  the  change  of  grade  was  made 
with  the  knowledge  and  consent  of  the  mayor  and  councilmen  of 
the  city  and  under  the  direction  of  the  city  engineer;  that  the 
change  of  grade,  the  resetting  of  the  curb,  and  the  relaying  of  the 
sidewalk  in  fact  improved  the  street,  left  it  in  better  condition 
than  before,  and  benefited  the  plaintiff's  property,  all  of  which 
changes  were  made  with  the  consent  of  the  mayor  and  council  of 
the  city  and  of  the  city  engineer. 

There  was  evidence  that  elaborate  plans  and  specifications 
showing  every  detail  of  the  proposed  work  were  prepared  by  the 
defendant  and  submitted  to  the  city;  that  the  plans  were  pre- 
sented to  the  mayor  and  council  in  open  session  and  shown  to  them 
in  detail;  that  the  city  engineer  indorsed  his  approval  upon  the 
plans,  which  offered  the  best  practical  way  of  doing  the  work; 
and  that  the  work  was  done  strictly  according  to  the  plans.  A 
councilman  who  had  continued  in  office  until  the  time  of  the  trial 
testified  that  he  personally  knew  of  the  changes  made  in  recon- 
structing the  viaduct.  The  making  of  the  proposed  changes  was 
also  brought  to  the  attention  of  the  mayor  and  council  by  a  written 
protest  against  them  signed  by  property  owners  along  the  street. 
The  presentation  of  the  plans  to  the  mayor  and  council  was  shown 
by  oral  testimony,  and  no  record  of  official  action  thereon  was 
offered.  Although  the  action  was  commenced  in  December,  1906, 
shortly  after  the  work  was  completed,  it  was  not  tried  imtil  in 
January,  1910.  Meanwhile  the  approach  and  viaduct  as  rebuilt 
were  used  by  the  defendant  for  the  tracks  of  the  Metropolitan 
Street  Eailway  system  and,  so  far  as  the  record  shows,  without 
any  complaint  or  objection  by  the  city.  The  city  was  made  a 
defendant  in  the  action.  In  its  answer  the  city  pleaded  the 
enactment  of  ordinance  No.  6,102,  and  alleged  that  the  structure 
of  which  the  plaintiff  complained  was  erected  pursuant  to  its 
provisions. 

The  court  instructed  the  jury  that  express  authority  for  the 
changes  complained  of,  either  by  ordinance  or  resolution,  was 
necessary  to  make  them  lawful,  excluded  from  the  jury's  considera- 
tion the  subject  of  assent  and  acquiescence  on  the  part  of  the  city, 
and  refused  instructions  permitting  the  inference  of  authority  for 
the  defendant's  conduct  from  the  facts  stated. 
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It  will  be  observed  that  the  ordinances  themselves  contained  no 
specifications  concerning  the  width  of  the  approach.  While  it  is 
familiar  law  that  grants  of  this  character  are  construed  strictly 
against  the  grantee,  it  is  also  well  settled  that  they  must  be  con- 
strued reasonably  with  reference  to  the  subject-matter  and  the 
purpose  of  the  grant.  2  Elliott  Roads  &  Streets,  p.  575,  §  1052. 
Under  the  first  ordinance  the  old  wagon  viaduct  was  to  be  widened 
imtil  it  should  be  not  less  than  twenty-six  feet  in  width.  No 
maximum  width  was  prescribed.  If  anything  beyond  that  width 
were  reasonably  necessary  to  accomplish  the  desided  ends,  it  cer- 
tainly was  not  prohibited,  and  in  any  event  it  was  indispensable 
that  the  approach  be  widened.  Under  the  second  ordinance,  the 
approach  was  left  to  connect  with  the  old  wagon  viaduct  and  with 
the  private  elevated  structure  on  which  the  railway  tracks  were  to 
be  carried.  Evidently  a  widened  approach  was  still  contem- 
plated, and  whatever  was  reasonably  necessary  or  proper  to  make 
the  grant  effective  was  implied.  Thus,  in  the  case  of  Prince  v. 
Crocker,  166  Mass.  348,  44  N.  E.  446,  32  L.  R  A.  610,  authority 
to  build  a  subway  in  Boston  impliedly  authorized  an  entry  upon 
the  Boston  Public  Garden  to  make  suitable  connections  with  sur- 
face tracks,  and  impliedly  authorized  the  erection  on  the  Public 
Garden  of  such  a  structure  as  might  be  neoessary  for  subway 
purposes. 

The  plan  which  the  defendant  adopted  for  the  work  was,  in 
the  opinion  of  the  city  engineer,  the  best  practicable  for  the  pur- 
pose, and  his  judgment  was  not  questioned  at  the  trial.  To  build 
an  approach  of  the  proposed  width  it  appeared  to  be  necessary  to 
include  within  the  way  traveled  by  vehicles  a  portion  of  the 
unused  space  between  the  curb  and  the  property  line.  The  de- 
fendant interpreted  the  ordinance,  presented  its  interpretation  to 
the  city,  obtained  the  approval  of  the  city  engineer,  and  received 
no  intimation  of  any  disapproval  by  the  mayor  and  council.  The 
defendant  then  completed  the  work.  Up  to  the  present  time  the 
defendant  has  received  no  suggestion  from  the  city  that  a  nuisance 
was  created  in  the  street ;  but,  on  the  other  hand,  the  city  by  its 
answer  in  the  case  justified  the  approach  as  having  been  erected 
under  one  of  its  own  ordinances.  The  city  had  power  to  au- 
thorize all  that  the  defendant  did.  It  might  itself  have  changed 
the  grade,  removed  the  curbing,  and  widened  and  rebuilt  the  side- 
walk, or  it  might  have  required  the  defendant  to  make  such 
changes  as  conditions  of  the  street  railway  license.  In  order  that 
Vol.  8—29 


Digitized  by 


Googk 


460  Stbeet  Railway  Bepobts.  [Vol,  8 

street  changes  of  this  character  may  be  legal,  they  should  have 
the  sanction  of  an  ordinance  or  resolution;  but  it  does  not  follow 
that  a  city  may  in  every  case  deny  legality  because  the  prescribed 
procedure  has  not  been  observed.  On  the  other  hand,  in  cases  like 
the  present  one  the  city  should  not  be  allowed  to  assail  the  con- 
duct of  the  defendant  as  unauthorized. 

"  It  is  true  that  obetructions  of  thia  kind  acquire  no  legality  from  the  fact 
that  they  are  put  in  place  and  operated  without  interference,  and  that  mere 
time  does  not  cure  their  illegal  character;  but  in  the  case  of  a  quaai-^uhlic 
institution,  like  a  railroad  or  street  railroad,  there  are  some  exertions  to 
this  rule.  A  municipal  corporation  should  not  be  permitted  to  stand  by  and 
see  large  amounts  of  money  invested  in  enterprises  of  this  sort  by  persons 
who  act  under  the  mistaken  view  that  they  have  legal  authority.  In  this  case 
the  appellant  had  authority  by  ordinance  to  lay  down  a  street  railroad  upon 
a  number  of  streets;  it  mistook  its  rights  and  placed  a  part  of  its  track  in  a 
place  not  designed  in  the  ordinance.  Technically,  it  had  no  right  to  put  its 
track  where  it  did,  but  the  complaint  shows  that  the  municipal  officers,  from 
the  mayor  down,  and  including  the  superintendent  of  streets,  knew  that  the 
track  was  being  laid  on  Division  street,  and  no  objection  was  made,  and  the 
superintendent  of  streets  himself  directed  the  method  of  laying  the  track 
upon  that  street.  Subsequently  the  road  was  put  in  operation,  and  continued 
to  be  used  for  upwards  of  two  years,  during  which  time  the  corporation  made 
no  objection,  and  from  year  to  year  levied'  and  collected  taxes  upon  this  very 
property,  and  up  to  this  time/  so  far  as  the  complaint  shows,  no  objection 
has  been  made  to  the  operation  of  a  street  railroad  upon  Division  street.  The 
only  interference  which  has  been  undertaken  is  not  one  for  the  purpose  of 
clearing  the  street  of  an  obstruction,  but  one  to  enable  another  street  rail- 
road company  to  lay  down  and  maintain  a  track  in  the  same  place.  •  •  • 
The  principal  point  urged  by  respondent  imder  this  head  is  that  the  city 
charter  provided  that  contracts  should  be  made  only  by  ordinance,  and  that, 
inasmuch  as  a  street  railroad  franchise  is  in  the  nation  of  a  contract,  the 
right  to  maintain  its  track  could  arise  in  no  other  way  than  by  express  pro- 
vision of  an  ordinance.  Charter  of  1886,  §  85.  But  it  is  evident  from  the 
reading  of  that  entire  section  that  the  contracts  there  intended  are  those 
which  would  bind  the  city  to  the  payment  of  money.  The  general  rule  would, 
of  course,  be  that  a  franchise  of  this  kind  could  not  be  acquired  except  by  the 
action  of  the  corporation,  which  must  be  taken  by  ordinance,  but  the  statute 
in  question  does  not  prohibit  the  courts  from  declaring  an  estoppel  against 
the  city  in  other  matters  in  the  same  manner  that  they  would  as  against 
private  persons." 

Spokane  Street  Ry.  Co.  v.  Spokane  Falls,  6  Wash.  521,  523,  525, 
33  Pac.  1072,  1073. 

"While  the  statute  must  be  followed  in  all  essential  particulars  in  order 
that  the  consent  of  the  electors  to  the  occupation  of  the  streets  of  the  city  by 
a  railway  company  shall  be  valid  and  beyond  recall,  it  does  not  follow  that 
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ftn  irregular  exercise  of  the  power  posseeeed  by  the  electors  is  absolutely 
void  and  wholly  without  force.  The  maimer  in  which  the  question  of  the  con- 
sent of  the  electors  of  the  city  was  submitted  was  clearly  irr^^ar,  and  the 
affirmative  vote  cast  thereon  just  as  clearly  conferred  no  power  upon  the 
railway  companies  to  use  the  streets  of  the  city  beyond  the  time  when  that 
right  should  be  questioned  by  some  proper  authority.  But  we  are  not  pre- 
pared to  say  that,  where  the  companies  acted  in  good  faith  and  c&pended 
their  money  in  the  construction  of  lilies  under  a  supposed  right  to  occupy 
the  streets,  and  this  right  was  not  questioned  until  the  bringing  of  the  present 
action,  they  or  those  claiming  imder  them  should  be  ousted  from  the  pos- 
session of  such  streets  as  are  now  occupied  by  their  lines,  and  their  property 
rendered  worthless.  Under  the  circumstances  of  this  case,  we  do  not  think 
it  would  be  a  wholesome  public  poli<7^  to  hold  that,  because  of  the  irregularity 
which  occurred  in  granting  the  right  which  the  people  had  power  to  confer, 
such  irregularity  renders  all  proceedings  under  the  vote  void  and  of  no  effect." 

State  V.  Citizen^  Street  R.  Co.,  80  Neb.  357,  114  N.  W,  429. 

"  The  only  objection  to  the  first  ordinance  is  the  fact  that  it  received  its 
first  reading  at  a  special  meeting,  notice  of  which,  it  is  alleged,  was  not 
given  to  the  absent  members,  and  which  was  held  pursuant  to  an  ordinance 
relating  to  special  meetings  under  which  the  coimcil  had  acted  for  several' 
years,  but  which,  it  is  claimed,  was  never  legally  adopted.  Conceding  these 
irregularities  to  have  existed',  the  city  is  not  in  position  to  assert  them  to  the 
manifest  injury  of  the  plaintiff.  It  is  estopped  from  doing  so  by  the  conduct 
of  its  council  at  the  regular  meeting,  when  the  first  ordinance  was  passed, 
all  the  aldermen  being  present;  by  the  conduct  of  its  mayor  in  indorsing  his 
approval,  thereby  certifying  under  the  sanction  of  his  official  oath  that  the 
ordinance  was  legally  adopted;  by  the  conduct  of  its  committee  in  designat- 
ing the  location  of  the  plaintiff's  poles;  and  by  the  publication  of  the  ordi- 
nance. That  the  plaintiff  in  good  faith  expended  large  sums  of  money,  rely- 
ing upon  the  validity  of  the  ordinance,  is  undisputed.  That  the  municipal 
authorities  intended  to  consent  to  the  construction  of  the  plaintiff's  line  is 
established  beyond  the  possibility  of  a  doubt.  The  mayor  and  council  were 
authorised  to  give  the  required  consent,  they  led  the  plaintiff  to  believe  they 
had  given  it,  and  by  every  rule  of  right  and  justice  they  should-  not  now  be 
permitted  to  avoid  the  consequences  of  their  action  by  asserting  technical 
objections  to  the  method  of  their  procedure." 

Telephone  Co.  v.  City  of  Mitchell,  22  S.  D.  191,  199,  116  N.  W. 
67,  70.  In  such  cases  the  estoppel  is  mutual  between  the  city 
and  its  grantee.  v 

"But  it  is  also  urged  by  counsel  for  appellant  (the  street  railway  com- 
pany) that  It  had  no  grant  or  privilege  or  franchise  from  the  city  or  county 
to  operate  its  tracks  upon  the  public  streets,  and  has  simply  a  license  from  the 
owners  of  the  additions  through  which  these  streets  ran.  But  it  has  continu- 
ously occupied  these  streets,  since  1892,  with  Its  lines,  and  no  objection  has 
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been  made  by  the  city  or  ooiinty  authorities  to  such  occupation,  and  it  is  in 
undisputed  use  and  occupation  of  these  streets.  The  dty  could  not  object 
now." 

State  ex  rel.  Orinsf elder  v.  Street  By.  Co.,  19  Wash.  518,  631,  68 
Pac  719,  723,  41  L.  R.  A.  615,  67  Am.  St.  Rep.  739. 

Lapse  of  time  may  be  sufficient  to  raise  a  presumption  of 
acquiescence  or  of  ratification. 

"  Where  a  street  railway  company  in  laying  its  tracks  on  a  borough  street 
has  slightly  deflected  from  the  line  for  the  track  established  by  the  borough, 
and  the  borough  has  acquiesced  in  this  location  of  the  track  for  ten  years, 
it  will  be  presumed  to  have  ratified  the  deflected  line,  and  if  the  railway 
company  in  reconstructing  its  track  lays  it  upon  the  deflected  line  the  borough 
has  no  standing  to  object** 

Bridgewater  Borough  v.  Traction  Co.,  214  Pa-  343,  63  AtL  796, 
syllabus. 

But  lapse  of  time  is  onlj  one  of  the  elements  to  be  considered 
in  determining  whether  or  not  the  municipal  corporation  ought  to 
be  estopped. 

**  Whilst  municipal  corporations  are  not,  as  respects  public  rights,  within 
ordinary  limitation  statutes,  still  the  principle  of  an  estoppel  in  pai9  is  appli- 
cable in  such  cases,  as  this  leaves  the  court  to  decide  the  question,  not  by 
mere  lapse  of  time,  but  by  all  the  circumstances  of  the  case,  and  to  hold  the 
public  estopped  or  not,  as  rig^t  and  justice  may  require." 


C,  B.  I.  £  P.  By.  Co.  v.  City  of  Joliet,  79  HI.  25,  26,  syllabus. 

This  court  on  numerous  occasions  has  recognized  the  applica- 
bility of  the  doctrine  of  estoppel  to  municipal  corporations. 
Sleeper  v.  Bullen  &  Dustin  et  ah,  6  Kan.  300;  City  of  Belleville 
V.  HaJloweU,  41  Kan.  192,  21  Pac.  105 ;  H.  &  8.  B.  Co.  v.  Corners 
of  Kingman  Co.,  48  Kan.  70,  28  Pac.  1078,  15  L.  R.  A.  401,  30 
Am.  St.  Rep.  273. 

Inaction,  acquiescence,  tacit  consent,  and  the  like,  on  the  part  of 
city  officials,  cannot  be  invoked  to  justify  private  invasions  of 
public  property  or  rights,  and  lapse  of  time  cannot  bar  remedies 
appropriate  for  the  protection  of  public  interests.  Nor  can 
estoppel  be  invoked  in  cases  where  the  city  was  powerless,  under 
the  law,  to  do  the  disputed  thing  in  the  first  instance.  But  no 
such  questions  are  presented  here.  The  grant  of  the  defendant's 
lionise  was  made  in  the  interest  of  the  public  welfare.     The  pur- 
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poee  was  to  meet  the  need  of  the  traveling  public  for  additional 
facilities  in  the  way  of  street  car  service  and  to  adjust  the  street 
in  such  a  way  that  old  uses  might  be  subserved  while  new  possi- 
bilities of  use  were  realized.  Therefore,  in  undertaking  the  street 
changes  complained  of,  the  defendant  acted  in  a  certain  sense  for 
the  city  in  the  accomplishment  of  the  desired  public  ends ;  and,  all 
the  circumstances  considered,  the  city  ought  to  be  precluded  from 
questioning  the  defendant's  interpretation  of  the  scope  of  the  ordi- 
nance under  which  the  improvements  were  made. 

Nothing  that  was  said  in  the  case  of  Longnecker  v.  Railroad  Co., 
6  St  Ry.  Rep.  364,  80  Kan.  413, 102  Pac  492,  conflicts  with  this 
doctrine.  In  that  case  the  abutting  property  owner  asked  in 
advance  for  an  injunction  to  prevent  the  laying  of  a  street  car 
track  contrary  to  the  express  provisions  of  a  plain  grant  In  this 
case  the  plaintiff  waited  until  the  result  of  the  work  had  taken 
permanent  form  under  conditions  which  were  the  just  equivalent 
of  a  warrant  of  authority  from  the  city. 

The  jury  should  have  been  allow^  to  consider  the  evid^ice 
bearing  upon  the  question  of  estoppel  and  should  have  been 
instructed  that  if  they  found  the  facts  to  be  as  stated  above,  or 
otherwise  sufficient  to  constitute  estoppel,  the  street  changes  com* 
plained  of  were  to  be  regarded  as  if  lawfully  made  in  regular 
manner  under  authority  duly  conferred,  but  that  if  they  found 
otherwise  such  changes  should  be  regarded  as  unauthorized  and 
wrongful;  and  the  rules  relating  to  the  right  of  an  abutting  prop* 
erty  owner  to  recover  damages  applicable  to  each  view  should  have 
be^  stated. 

The  case  having  been  submitted  upon  a  wholly  different  theory, 
the  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial     All  the  justices  concurring. 
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Alexander  v.  New  Orleans  By.  &  Light  Co. 

(Louisiana  —  Supreme  Court.) 

8EPABATE  Accommodations  fob  Whitb  and  Colored  Races;  Moyino  Pab- 
TmoN  IN  Cab;  Duty  of  Stbeet  Railway  Company  to  Pbotbct  Passbn- 
GBB8  FBOM  Injuby.  —  Act  No.  64  of  1902,  requiring  street  railway  oom- 
panies  to  provide  separate  accommodations  for  the  white  and  colored 
races,  is  properly  interpreted  to  mean  that  the  position  of  the  movable 
partition  in  a  car  may  be  changed  as  occasion  may  require;  that  Ib  to 
say,  should  it  be  found  that,  at  a  particular  time,  there  is  more  space 
assigned  to  the  one  race  and  less  to  the  other  than  is  needed  for  the  accom- 
modation of  the  respective  classes  of  passengers,  the  officer  in  charge  of 
the  car  may  move  the  partition  to  meet  that  condition  and  may  require 
the  passengers  to  move  their  seats  accordingly.  But,  where  a  passenger 
has  found  a  seat  in  the  compartment  assigned  to  his  race,  the  officer  has 
no  right,  by  moving  the  partition,  to  put  him  in  th^  wrong  compartment, 
when  there  is  no  seat  to  be  found  in  the  compartment  thus  newly  estab- 
lished for  his  race. 

The  obligation  of  a  carrier  of  passengers  is  to  carry  them  safely  and 
protect  them  from  insult  and  injury,  and  a  fortiori,  from  injury  at  the 
hands  of  its  own  officers  and  employees. 
(Syllabus  by  the  Court.) 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  57  So.  283. 
Oeorge  W.  Flynn,  for  appellant. 
Dart,  Keman  &  Dart,  for  appellee. 

STATEMENT  OF  FACTS. 

Plaintiff  sues  for  damages  resulting  from  an  assault  committed 
upon  him  by  a  street  car  conductor,  in  defendant's  employ,  whilst 
he  (plaintiff)  was  a  passenger  on  the  car. 

SeparatioiL  of  Races.  —  In  Nellis  on  Street  Railways  (2d  Ed.) ,  §  142,  it  is 
said:  "A  statute  which  provides  for  the  separation  of  races  upon  street  cars, 
and  which  subjects  both  to  the  same  restraints  and  affords  them  equal  priv- 
ileges and  accommodations,  does  not  abridge  the  privileges  and  immunities  of 
the  citizen  and  deprive  him  of  the  equal  protection  of  the  laws  to  which  he  is 
entitled  by  the  Constitution  of  the  United  States.  Such  legislation  violates  no 
principle  of  organic  law,  and  is  valid  and  enforceable  as  a  proper  exercise  of 
the  police  power.  And  it  has  been  held  that  such  an  act  is  not  invalid  as 
being  a  delegation  of  police  power  because  it  authorizes  conductors  in  charge 
of  street  cars  to  change  the  line  of  division  between  white  and  colored  pas- 
sengers and  to  assign  seats  in  accordance  with  such  change." 
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Plaintiff,  who  is  a  negro  longshoreman,  boarded  a  Tulane  Belt 
car,  at  Carrollton,  at  about  half-past  7  o'clock  in  the  morning,  in 
order  to  get  to  his  work.  All  the  seats  were  then  occupied;  the 
two  rear  seats  on  each  side  being  occupied  by  negroes,  and  the 
screens  being  in  front  of  the  rear  cross-seats.  At  Calhoun  street 
a  negro  woman  vacated  one  of  the  cross-seats  and  plaintiff  took 
her  place.  A  few  squares  down,  the  other  occupant  of  the  cross- 
seat  left  the  car,  whereupon  the  conductor  moved  the  screen  to  the 
back  of  the  seat  and  told  plaintiff  to  get  up,  at  which  plaintiff 
demurred,  as,  with  the  change  in  the  position  of  the  screen,  there 
was  no  vacant  seat  in  that  part  of  the  car  assigned  to  people  of 
his  race.  He,  however,  vacated,  but,  retiring  to  the  platform,  he 
informed  the  conductor  that  he  had  wronged  him  and  that  he 
would  report  the  matter  to  the  company,  and  he  proceeded  to  take 
the  conductor's  number  and  the  number  of  the  car.  The  conductor 
then  struck  him  in  the  face  with  his  bell  punch,  cutting  a  gash  an 
inch  long,  from  which  the  blood  flowed  freely,  and,  when  the  car 
reached  Canal  street,  plaintiff  got  off,  returned  to  his  home  and 
changed  his  shirt,  and  then  went  to  the  oflSce  of  the  defendant, 
where  he  was  referred  to  the  company's  surgeon,  who  dressed  his 
wound.  He  testifies  that  his  face  was  bandaged  for  two  weeks 
and  remained  disfigured  for  some  three  weeks  more,  so  that  he  did 
not  like  to  go  to  his  work.  We,  however,  find  no  suflScient  reason, 
arising  from  his  wound,  for  such  an  extended  holiday.  Defendant 
produced  one  witness  who  tells  a  story  somewhat  different  from 
the  foregoing,  but  he  also  states  ^hat,  when  the  conductor  requested 
plaintiff  to  vacate  his  seat,  the  screen  was  in  front  of  him,  and, 
upon  the  whole,  our  conclusions,  as  to  the  facts,  are  as  above  stated. 
Plaintiff  says  that  he  was  earning  from  six  dollars  to  ten  dollars 
a  day,  and  that  he  expected  fifteen  or  twenty  dollars  for  "  medi- 
cines "  on  account  of  his  injury.  The  evidence  shows  that  there 
were  two  negro  men  standing  on  the  platform  at  the  time  of  the 
occurrence  in  question,  and  possibly  a  few  white  men,  for  whom 
there  were  no  seats.  There  was  judgment  in  the  District  Court 
in  favor  of  plaintiff  awarding  him  fifty  dollars,  and  he  has  ap- 
pealed and  complains  that  the  amount  is  insufficient. 

Opinion  by  Moneoe,  J. : 

The  law  (Act  No.  64  of  1902)  requires  street  railway  com- 
panies, carrying  passengers,  "  to  provide  equal,  but  separate,  ac- 
commodations for  the  white  and  colored  races,  by  providing  two 
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or  more  cars,  or  by  dividing  their  cars  by  wooden  or  wire  screen 
partitions/'  and  further  provides  that: 

"No  peraon  •  •  •  shall  be  permitted  to  occupy  seats  in  cars  or  com- 
partments other  than  the  ones  assigned  to  them  on  account  of  the  race  th^ 
belong  to. 

"  Sec.  2.  *  *  *  That  the  officers  of  such  street  cars  shall  have  the  power 
and  are  hereby  required  to  assign  each  passenger  to  the  car  or  compartment 
used  for  the  race  to  which  such  passenger  belongs.  Any  passenger  insisting 
upon  going  into  a  car  or  compartment  to  which,  by  race,  he  or  she  does  not 
belong  shall  be  liable  to  a  fine  ♦♦♦or  •••be  imprisoned,  ♦  •  • 
and  any  officer  of  any  street  railway  insisting  on  assigning  a  passenger  to  a 
car  or  compartment  other  than  the  one  set  aside  for  the  race  to  which  said 
passenger  belongs  shall  be  liable  to  a  fine  •  •  *  or  •  •  •  imprison- 
ment; and,  should  any  passenger  refuse  to  occupy  the  car  or  compartment  to 
which  he  or  she  is  assigned  by  the  officer  of  such  street  railway,  said  officer 
shall  have  the  power  to  refuse  to  carry  such  passenger  on  his  car.    •    *    *  ** 

Defendant,*  with  a  view  of  complying  with  the  law  thus  quoted, 
has  provided  its  cars  with  wire  screen  partitions,  which  can  be 
moved  so  as  to  give  the  large  and  smaller  spaces  in  the  cars  to  the 
white  or  colored  people,  as  occasion  may  require,  and  we  think 
the  law  is  properly  interpreted  to  mean  that  the  position  of  the 
partition  may  also  be  changed  as  occasion  may  require ;  that  is  to 
say,  should  it  be  found  that,  at  a  particular  time,  there  is  more 
space  assigned  to  the  one  race  and  less  to  the  other  than  is  needed 
for  the  accommodation  of  the  respective  classes  of  passengers,  the 
officer  in  charge  of  the  car  may  move  the  partition  to  meet  that 
condition,  and  may  require  the  passengers  to  move  their  seats  ac- 
cordingly* But  where,  as  in  this  case,  a  passenger  has  found  a 
seat  in  the  compartment  assigned  to  his  race,  the  officer  has  no 
right,  by  moving  the  partition,  to  put  him  in  the  wrong  compart- 
ment, when  there  is  no  seat  to  be  found  in  the  compartment  thus 
newly  established  for  his  race;  and  still  less  has  the  officer  the 
right  to  assault  the  passenger  who  complains  of  such  treatment 
The  obligation  of  defendant  is  to  carry  its  passengers  safely  and 
protect  them  from  insult  and  injury,  and,  a  fortiori,  from  injury 
at  the  hands  of  its  own  officers  and  employees.  We  concur  with 
plaintiff  in  the  view  that  the  amount  awarded  him  is  insufficient 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  amended  by  increasing  the  amount  for 
which  defendant  is  condemned  to  $250,  and,  as  thus  amended, 
that  said  judgment  be  affirmed.    Defendant  to  pay  all  costs. 
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Flynn  v.  Metropolitan  St.  By.  Co. 
(Missouri  —  Kansas  City  Court  of  Appeals.) 

1.  Pleadiitg;  Excessive  Speed  and  Negligence  xjndeb  the  Humanitabian 

RuuL  —  Excessive  speed  and  negligence  under  the  humanitarian  rule  are 
not  inconsistent  and  may  be  alleged  in  the  same  petition. 

2.  Humanitarian  Doctbine.  —  Iliis  principle  is  not  for  the  benefit  of  one 

who,  with  full  knowledge  of  danger,  wilfully  or  wantonly  rushes  into  it, 
but  it  does  apply  where  a  party  is.  merely  negligent. 

8.  CoiusiON  WITH  Vehicle;  Evidence;  Negligence  of  Motobman.  —  Where 
it  appears  that  the  driver  of  a  vehicle  was  in  danger  of  which  he  did  not 
become  aware  until  too  late  to  save  himself,  and  that  his  peril  waa  reason- 
ably obvious  to  the  motorman  at  a  time  when  the  latter  had  a  reasonable 
opportunity  to  prevent  the  injury,  a  recovery  should  be  allowed. 

4.  Same;  Last  Chance  Negu^^ce;  Pboxiicatb  Cause.  —  Where  the  plain- 
tiff's evidence  presents  a  dear  case  of  'Mast  chance''  negligence,  such 
negligence  must  be  considered  as  the  sole  producing  cause  of  the  injury. 

6.  iNSTBUcnoNS.  —  An  instruction  that  if  the  jury  find  for  the  plaintiff  th^ 
''may  allow  him  such  a  reasonable  amount,  not  to  exceed  the  sum  of 
$6,050,"  is  not  a  reversible  error  on  the  theory  that  it  told  the  jury  that 
such  sum  would  be  a  reasonable  assessment  of  damages. 

Defendant  appeal^  from  a  judgment  for  plaintiff.    Reported  148  S.  W.  122. 

John  H.  Lucas  and  Chas.  N.  Sadler,  botk  of  Kansas  City,  for 
appellant 

H.  J.  Latshaw,  of  Kansas  City,  for  respondent 

Opinion  by  Johnson,  J. : 

Plaintiff,  a  teamster,  was  injured  in  a  collision  between  his 
team  and  wagon  and  an  electric  street  car  operated  by  defendant, 
and  allies  that  his  injury  was  caused  by  n^ligence  in  the  opera« 
tion  of  the  car.  In  his  petition  for  damages,  he  charges  two  acts 
of  n^ligence,  viz.,  first,  that  defendant  ran  the  car  at  a  high  and 
dangerous  rate  of  speed ;  and,  second,  that  the  operators  of  the  car 
saw,  or  should  have  seen,  the  peril  of  plaintiff  in  time  to  have 
avoided  the  injury  by  stopping  the  car,  had  they  been  in  the  exer- 
cise of  reasonable  care.     The  answer  of  defendant  is  a  general 

Ooniaioa  wHh  Veldele.  —  As  to  the  liability  of  a  street  railway  com- 
pany for  a  collision  with  a  vehicle,  see  Nellis  on  Street  Railways  (2d  Ed.), 
§§  400-402,  414-418. 
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deniaL  A  trial  of  the  issues  resulted  in  a  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $3,000,  and  the  cause  is  here  on  the 
appeal  of  defendant 

The  injury  occurred  in  the  forenoon  of  November  9,  1909,  on 
Nineteenth  street,  between  Cherry  and  Holmes  streets,  in  Kansas 
City,  at  a  point  twenty-five  or  thirty  feet  east  of  Cherry  street 
Nineteenth  street  runs  east  and  west,  is  paved,  and  its  pavement 
for  vehicles  is  thirty-three  feet  six  inches  wide.  Defendant  ope- 
rates a  single-track  street  railway  along  the  middle  of  the  pave- 
ment, and  all  cars  run  on  that  track  are  east-bound.  The  distance 
between  the  north  rail  of  the  track  and  the  curb  on  the  north  side 
of  the  street  is  fourteen  feet  seven  inches.  Going  eastward.  Nine- 
teenth street  crosses  Locust,  Cherry  and  Holmes  streets  in  the 
order  named.  There  is  an  alley  in  the  block  between  Locust  and 
Cherry  streets,  and  the  distance  from  the  alley  to  Cherry  street 
is  142  feet.    Cherry  street  is  about  fifty-five  feet  wide. 

Plaintiff  was  driving  a  two-horse  dirt  wagon,  loaded  with  a 
stone  that  weighed  about  3,000  poimds.  He  was  going  west  on 
Nineteenth  street  on  the  pavement  north  of  the  track.  A  two- 
horse  wAgon,  belonging  to  the  street-cleaning  department  of  the 
city,  was  standing,  headed  east,  on  this  part  of  the  pavement,  at  a 
point  twenty-five  or  thirty  feet  east  of  Cherry  street,  and  it  became 
necessary  for  plaintiff  to  drive  on  the  track  to  go  around  this  team 
and  wagon.  He  deflected  his  horses  towards  the  track  when  they 
were  fourteen  or  fifteen  feet  east  of  the  standing  team,  and  states 
that  just  before  he  did  this  he  looked  up  and  saw  a  car  coming 
from  the  west  at  rapid  speed,  but  concluded  that  he  would  have 
time  to  go  around  the  obstruction  and  clear  the  track  before  the 
arrival  of  the  car,  and  went  onto  the  track,  his  team  and  wagon 
astride  the  north  rail.  It  was  his  purpose  to  keep  on  the  track 
while  passing  around  the  obstruction,  and  to  allow  only  a  sufficient 
clearance  space  between  his  wagon  and  the  other.  Thinking  no 
danger  from  the  car  was  to  be  anticipated,  he  bestowed  his  atten- 
tion on  the  wheels  of  the  other  wagon  to  prevent  colliding  with 
them,  and  did  not  discover  his  danger  from  the  car  until  he  looked 
up  and  saw  it  just  in  front  of  his  team,  coming  on  at  high  speed. 
At  this  time  the  rear  wheels  of  his  wagon  were  about  opposite  the 
middle  of  the  other  wagon,  and  he  was  just  beginning  to  turn  his 
horses  off  the  track.  A  violent  collision  occurred,  and  plaintiff  was 
severely  injured. 

Plaintiff's  team  and  wagon  were  from  twenty  to  twenty-five 
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feet  long,  and  the  conclusion  is  reasonable  that  the  distance 
traveled  by  the  team  from  the  point  where  they  were  turned  to- 
wards the  track  to  the  point  of  collision  approximately  was  forty- 
five  or  fifty  feet  Another  reasonable  conclusion  from  the  evi- 
dence is  that  the  team  walked  at  a  speed  of  about  three  miles  per 
hour.  There  is  evidence  to  the  effect  that  the  car  was  at  the  alley 
between  Cherry  and  Locust  streets  when  it  became  apparent  that 
plaintiff  intended  to  go  around  the  stationary  wagon  by  driving 
on  and  along  the  track,  and  that  therefore  the  car  was  200  feet  or 
more  west  of  the  place  of  the  collision.  At  that  time  the  speed 
of  the  car  was  from  twelve  to  fifteen  miles  per  hour,  and  witnesses 
introduced  by  plaintiff  testified  that  no  effort  was  made  by  the 
motorman  to  stop  or  reduce  speed.  The  car  was  of  the  double- 
truck  type,  and  was  equipped  with  air  brakes  and  other  appliances 
for  keeping  it  under  control.'  It  was  well  filled  with  passengers; 
and,  while  the  rails  were  wet,  there  is  some  evidence  tending  to 
show  they  were  not  slippery.  Plaintiff's  expert  evidence  states 
that  the  car  could  have  been  stopped  in  fifty-five  or  sixty  feet  with 
safety  to  the  passengers;  while  experts  introduced  by  defendant 
say  that  from  100  to  200  feet  would  have  been  required.  Plain- 
tiff, who  was  64  years  of  age,  was  sitting  on  the  front  end  of  the 
wagon  bed,  and  made  no  effort  to  escape.  He  explains  that  the 
diversion  of  his  attention  from  the  car  to  the  wagon  he  was  pass- 
ing prevented  him  from  making  any  effort  to  escape  by  jumping 
off  his  wagon. 

The  court  refused  defendant's  instructions  in  the  nature  of  a 
demurrer  to  the  evidence,  and  on  behalf  of  plaintiff  gave  the  fol- 
lowing instructions: 

''  The  court  instructs  the  jury  that,  if  you  find  for  plaintiff,  then  you  may 
allow  him  such  a  reasonable  amount,  not  to  exceed  the  sum  of  $6,950,  as  you 
may  find  and  believe  from  the  evidence  and  under  the  instructions  of  the 
court  would  fairly  and  reasonably  compensate  him  for  the  injuries,  if  any,  to 
plaintiff's  left  leg  or  left  shoulder,  received  on  November  9,  1909,  on  East 
Nineteenth  street,  between  Cherry  and  Holmes  streets,  in  Kansas  City,  Mis- 
souri, by  reason  of  a  collision  between  his  wagon  and  one  of  defendant's  street 
cars." 

"The  court  instructs  the  jury  that,  even  though  you  may  find  and  believe 
from  the  evidence  in  this  case  that  plaintiff  was  negligent  and  careless  in 
driving  upon  defendant's  track,  under  the  facts  and  circumstances  in  evidence, 
still,  if  you  further  find  and  believe  from  the  evidence  that  defendant's  motor- 
man  saw,  or  by  the  exercise  of  ordinary  care  and  caution  could  have  seen, 
plaintiff  with  his  wagon  in  a  perilous  position  upon  said  track,  and  in  a  posi- 
tion upon  said  traok  where  his  horses  and  wagon  would  necessarily  be  struck 
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by  an  east-boimd  car,  within  reasonable  time  for  said  motorman  to  thereafter 
have  stopped  his  ear,  and  with  due  regard  to  the  safety  of  the  people  upon 
said  car,  and  before  striking  plaintiflT's  said  horses  and  wagon,  and  tiius 
avoided  injuring  plaintiff,  but  that  said  motorman  negligently  failed  to  do  so, 
and  as  a  direct  result  thereof  plaintiff's  horses  and  wagon  were  struck  by 
said  car,  in  direct  consequence  of  which  plaintiff  was  injured,  then  your  verdict 
must  be  for  the  plaintiff." 

**  By  '  ordinary  care,'  as  used  in  these  instructions,  is  meant  such  care  as  an 
ordinarily  prudent  person  would  exercise  under  similar  circumstances.  And 
by  '  negligence,'  as  used  in  these  instructions,  is  meant  a  lack  or  want  of  said 
ordinary  care." 

First,  we  shall  consider  the  points  argued  by  counsel  for  de- 
fendant in  support  of  their  contention  that  the  court  should  have 
directed  a  verdict  for  defendant 

The  first  of  these  points  is  that  the  two  acts  of  negligence  alleged 
in  the  petition,  viz.,  excessive  speed  and  negligence  under  the 
humanitarian  rule,  are  so  inconsistent  that  each  destroys  the  other; 
and  therefore  the  petition  should  be  regarded  as  stating  no  cause 
of  action.  We  disposed  of  the  precise  question  in  the  recent  case 
of  Oaedis  v.  Railway,  143  S.  W.  565,  where  we  held  that  such  acts 
are  not  inconsistent,  and  may  be  alleged  in  the  same  petition.  We 
have  nothing  to  add  to  what  was  said  in  that  opinion,  and  refer  to 
it  for  an  expression  of  the  views  we  hold  on  this  subject. 

Next,  it  is  urged  that  plaintiff's  own  evidence  discloses  that  his 
negligence,  and  not  any  negligence  of  defendant,  was  the  proxi- 
mate cause  of  his  injury.  It  will  be  observed  that  in  his  instruc- 
tions plaintiff  abandoned  the  first  charge  of  n^ligence,  i,  e.,  run- 
ning the  car  at  excessive  speed,  and  submitted  the  case  only  on  the 
issue  of  whether  or  not  his  injury  was  caused  by  negligence  under 
the  rules  of  the  humanitarian  doctrine.  Since  the  verdict  was 
based  entirely  on  the  finding  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury,  we  shall  start  with  the  concession  that 
the  peril  of  plaintiff  was  created  by  his  own  n^ligence  in  driving 
on  the  track  in  front  of  a  rapidly  approaching  car,  and  in  suffer- 
ing his  attention  to  become  diverted  from  the  car.  Let  us  see  if 
this  concession  compels  us  to  reach  the  conclusion  advocated  by 
defendant  that  the  facts  and  circumstances  of  the  case  afford  no 
room  for  the  application  of  the  humanitarian  rule. 

The  beneficent  principle  of  the  humanitarian  doctrine  does  not 
take  into  consideration  the  origin  of  the  peril  of  the  plaintiff  which 
culminated  in  his  injury,  but,  whether  he  was  careful  or  negli- 
gent, requires  of  the  operator  of  the  car  the  exercise  of  reasonable 
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care  to  discover  the  peril,  and  to  avoid  the  threatened  injury. 
The  principle  is  not  for  the  benefit  of  one  who,  with  full  knowledge 
of  the  danger,  wilfully  or  wantonly  rushes  into  it-  Kinlen  v. 
Railway,  216  Mo.,  loc.  cit.  164,  115  S.  W.  523.  But  it  must  be 
borne  in  mind  that  knowledge  of  the  presence  of  a  force  that  may 
or  may  not  be  injurious  does  not  necessarily  imply  knowledge  of 
the  actual  peril  caused  by  such  presence*  Frequently  the  negli- 
gent, and  sometimes  even  the  careful,  ^^have  eyes  and  see  not," 
hold  in  envisagement  all  of  the  elements  of  a  dangerous  situation, 
but  are  oblivioiis  to  the  danger.  Such  a  person  so  entering  into 
peril  of  his  own  volition  cannot  be  called  wilful  or  wanton,  but 
only  negligent ;  and  he  becomes  an  object  of  solicitude  to  the  vital 
principle  of  the  humanitarian  rules* 

The  inference  is  clear  that  plaintiff  passed  from  a  position  of 
safety  to  one  of  danger  when  he  turned  his  horses  on  to  the  track. 
The  car  then  was,  perhaps,  250  feet  away,  and  there  was  nothing 
to  prevent  the  motorman,  who  could  have  stopped  within  100  feet, 
from  seeing  and  knowing  that  plaintiff  was  driving  into  the  path 
of  the  car  with  a  heavily  loaded  and  slowly  moving  vehicle ;  and 
we  say  that  the  negligence  of  plaintiff  in  acting  on  the  erroneous 
supposition  that  he  could  drive  around  the  obstruction  in  safety 
did  not  make  him  an  outlaw,  and  justify  the  motorman  in  casting 
all  care  to  the  winds  and,  without  putting  forth  any  effort  to  save 
him,  deliberately  rimning  with  unabated  speed  to  a  collision  with 
the  team  and  wagon* 

There  are  two  principal  tests  in  cases  of  this  character :  First, 
was  the  plaintiff  in  danger  of  which  he  did  not  become  aware  until 
too  late  to  save  himself?  And,  second,  was  his  peril  obvious  to  a 
reasonably  careful  man  in  the  position  of  the  motorman  at  a  time 
when  the  latter  had  a  reasonable  opportunity  to  prevent  the  in- 
jury? That  plaintiff  was  oblivious  to  his  danger  is  manifest;  and 
we  think  all  of  the  appearances  combined  to  proclaim  to  the  motor- 
man  the  existence  of  a  real  danger  and  the  inability  of  plaintiff, 
on  account  of  his  inattention,  to  save  himself.  In  the  first  place, 
the  motorman  must  have  realized  that  in  going  on  at  a  speed  of 
fifteen  miles  per  hour  —  and  he  states  that  was  the  speed  of  the 
car  —  a  collision  would  be  inevitable,  unless  he  reduced  speed. 
The  initial  movement  of  the  team  disclosed  the  purpose  of  plain- 
tiff to  drive  along  the  track;  and  the  slow  speed  of  his  team  and 
the  visible  directing  of  his  attention  to  the  wagon  he  was  passing 
were  outward,  obvious  signs  that  he  was  neglecting  his  own  safety, 
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and  would  be  injured,  if  the  motorman  made  no  effort  to  save  kim. 

The  evidence  of  plaintiff  presents  a  clear  case  of  '^  last  chance  " 
negligence;  and,  as  we  have  said  in  other  cases^  such  negligence, 
when  existent,  occupies  the  whole  field  of  culpability,  and  must  Be 
considered  as  the  sole  producing  cause  of  the  injury.  The  facts 
of  this  case  are  essentially  different  from  the  facts  in  the  cases 
relied  on  by  defendant,  e.  g.,  Barnard  v.  Railway,  137  Mo.  App. 
684,  119  S.  W.  458,  where  the  evidence  disclosed  that  the  plain- 
tiff was  not  oblivious  to  the  danger;  nor  was  the  actual  danger 
apparent  to  the  motorman  until  it  was  too  late  to  avoid  the  injury. 
The  court  did  not  err  in  overruling  the  demurrer  to  the  evidence. 

Objection  is  offered  to  the  first  instruction  given  at  the  request 
of  plaintiff,  on  the  ground  that,  in  effect,  it  told  the  jury  that 
$6,950,  the  maximum  of  the  damages  plaintiff  could  recover  under 
his  petition,  would  be  a  reasonable  assessment  of  damages.  Prac- 
tically this  is  the  same  question  ruled  on  in  the  case  of  8tid  v. 
Railway,  236  Mo.  382,  139  S.  W.  172 ;  and,  following  the  decision 
in  that  case,  we  hold  the  objection  not  well  taken. 

A  second  objection  to  the  instruction  is  dismissed,  with  the  ob- 
servation that  the  alleged  error  is  shown  by  the  verdict  to  have 
been  harmless,  and  therefore  cannot  be  considered  as  a  ground  for 
disturbing  the  judgment. 

The  criticism  of  plaintiff's  second  instruction  is  answered  in 
what  we  have  said  in  ruling  on  the  demurrer  to  the  evidence. 
Complaint  is  made  of  the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  defendant;  but  we  find  they  were  properly 
refused.  They  present  the  issue  of  contributory  negligence  as  a 
defense  to  a  cause  of  action  solely  based  on  a  breach  of  defendant's 
humanitarian  duty.  This  defense  is  not  pleaded  in  the  answer, 
and  might  be  dismissed  on  that  ground ;  but  we  will  add  that  con- 
tributory negligence  that  co-operated  in  the  production  of  the 
perilous  situation  is  no  defense  to  the  negligence  of  the  defendant 
in  failing  to  exercise  reasonable  care  to  discover  the  peril  and 
avoid  the  injury. 

We  find  no  prejudicial  error  was  committed  in  the  rulings  on 
the  admission  of  evidence;  nor  does  there  appear  to  be  any  good 
ground  for  the  point  that  the  verdict  was  excessive. 

The  case  was  fairly  tried,  and  the  judgment  is  affirmed.  All 
ooncur. 
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Oreen  v.  Umted  Rys.  Co.  of  8L  Louis. 
(Missouri  —  St.  Louis  Court  of  Appeals.) 

1.  Vkhioles;  Collision  with  Hose  Wagon;  Death  of  Dbivbb;  Nequgence; 

Violation  of  Ordinances;  Instructions;  Contributobt  Neougence; 
Question  fob.Jubt.i — In  an  action  for  the  death  of  a  hose  wagon  driver 
killed  by  the  collision  of  defendant's  street  car  with  the  wagon  which  he 
was  driving,  the  negligence  relied  upon  by  the  plaintiffs  was  the  violation 
of  city  ordinances  giving  the  right  of  way  to  fire  apparatus  and  regulat- 
ing the  speed  and  operation  of  cars.  Hie  defendant's  answe4r  consisted 
of  a' general  denial,  followed  by  a  plea  of  contributory  negligence.  Held, 
that  instructions  requiring  the  jury  to  find  for  the  plaintiffs,  if  they  found 
that  defendant's  negligent  acts  "directly  contributed  to  cause"  the  in- 
juries, instead  of  that  such  acts  caused  the  injuries,  was  erroneous. 

Instructions  should  be  so  framed  as  to  limit  the  jury  in  their  consid- 
eration of  defendant's  n'7gligence,  to  a  consideration  of  the  specific  acts 
and  omissions  relied  upon  as  contributory  negligence. 

Whether  the  driver  of  the  hose  wagon  was  guilty  of  contributory  negli- 
gence in  driving  on  the  street  car  track  at  excessive  speed  was  a  proper 
question  for  the  jury. 

2.  Use  of  Streets;  bt  Obdinabt  Teaveusr;  bt  Driver  of  Hose  Wagon. — 

Although  an  ordinary  traveler  should  approach  a  street  railroad  track 
cautiously,  with  his  vehicle  under  control,  looking  and  listening,  ready  to 
stop  and  give  way  to  a  street  car,  a  driver  of  a  hose  wagon  is  not  required 
to  proceed  with  such  deliberation  and  caution. 

Defendant  appeals  from  judgment  for  plaintiffs.    Reported  145  S.  W.  861. 

STATEMENT  OF  FACTS  BY  COURT. 

Plaintiffs,  who  are  minors,  sue  for  the  death  of  their  father, 
hose  wagon  driver  of  the  city  fire  department,  who  was  killed  in  a 
collision  between  the  hose  wagon  and  defendant's  street  car  at 
Twenty-second  and  Olive  streets,  in  the  city  of  St.  Louis.  Plain- 
tiffs had  verdict  and  judgment  for  $5,000,  and  defendant  has 
appealed. 

The  negligence  relied  upon  as  grounds  of  recovery  in  plaintiffs* 
petition  is  the  violation  by  defendant  of  three  city  ordinances, 
which  were  introduced  in  evidence.  The  first  gives  fire  apparatus 
the  right  of  way  upon  any  street  when  going  to  an  alarm  of  fire, 
and  makes  it  a  misdemeanor  for  any  street  car  operative  to  care- 

Oolliaton  wHk  Fire  Apparatiui.  —  As  to  the  liability  of  a  street  railway 
company  for  a  collision  with  fire  apparatus,  see  the  note  to  Dole  v.  New 
Orleans  Ry.  k  Light  Co.,  6  St.  Ry.  Rep.  29a 
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lessly  obstruct  or  intercept  such  right  of  way.  The  second  requires 
motormen  to  keep  a  vigilant  watch  for  all  vehicles  moving  towards 
the  track,  and  on  the  first  appearance  of  danger  to  a  vehicle  to  stop 
the  car  in  the  shortest  time  and  space  possible*  The  third  pro- 
hibits the  running  of  cars  at  a  rate  of  speed  exceeding  ten  miles 
per  hour  in  a  certain  defined  district,  or  at  any  other  speed  danger- 
ous to  persons  on  the  streets.  The  defend^t's  answer  consisted 
of  a  general  denial,  followed  by  a  plea  of  contributory  negligence. 
The  reply  was  a  general  denial. 

At  the  time  with  which  this  case  is  concerned,  Olive  street  and 
Twenty-second  street  were,  and  for  a  long  time  had  been,  open  and 
intersecting  public  streets  in  the  city  of  St  Louis.  Defendant 
operated  a  double-track  street  railroad  along  Olive  street  and  across 
Twenty-second  street;  the  east-bound  cars  running  cm  the  south 
track,  and  the  west-bound  cars  on  the  north  track.  Each  of  the 
streets,  at  the  point  of  their  intersection,  were  thirty-six  feet  wide 
from  curb  to  curb,  and  sixty  feet  wide  from  building  line  to  build- 
ing line.  Olive  street  sloped  downward  with  rather  a  steep  grade 
from  the  west  into  Twenty-second  street,  and  Twenty-second  street 
sloped  downward  with  a  steeper  grade  from  the  north  into  Olive 
street  Olive  street  was  paved  with  granite ;  Twenty-second  street 
with  brick.  Locust  and  St.  Charles  streets  and  Washington  ave- 
nue ran  parallel  to  Olive  street,  and  were  also  crossed  or  inter- 
sected by  Twenty-second  street.  Locust  street  was  the  first  street 
north  of  Olive  street,  St.  Charles  the  second,  and  Washington  ave- 
nue the  third.  Pine  street  also  ran  parallel  with  Olive  street,  and 
was  the  first  street  south  of  Olive  street.  Plaintiffs'  evidence 
tends  to  prove  that  their  father,  James  Green,  who  was  young  and 
of  powerful  build,  great  strength,  and  good  habits,  was  an  ex- 
perienced fireman,  driver  of  a  hose  wagon  in  the  fire  department 
of  the  city  of  St.  Louis.  On  January  30,  1905,  about  4 :30  o'clock 
in  the  afternoon,  the  hose  wagon  and  its  crew,  returning  to  quar- 
ters from  a  fire  at  Jefferson  avenue  and  Olive  street,  had  reached 
Twenty-second  street  and  Washington  avenue,  and  were  proceed- 
ing northwardly  along  Twenty-second  street,  when  another  alarm 
reached  them,  this  time  from  Twenty-second  and  Pine  streets,  due 
south  along  Twenty-second  street  Green,  who  was  driving,  swung 
the  team  around  and  started  south  along  Twenty-second  street; 
Casserly  sat  on  the  seat  beside  him,  with  his  foot  working  the  fire 
gong.  This  seat  was  over  the  front  axle,  and  some  ten  feet  back 
of  the  horses'  heads.    Captain  Brennan  and  Moore  stood  on  the 
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rear  step.  Shiveley  stood  up  in  the  wagon.  The  hose  lay  colied 
in  the  bottom  of  the  wagon.  The  wagon  with  its  load  weighed 
two  and  one-half  tons,  and  was  six  or  seven  feet  long,  and  had  a 
wheel  gauge  of  four  feet  ten  inches. 

The  team  trotted  up  an  incline  to  St.  Charles  street,  where  the 
down  slope  of  Twenty-second  street  toward  the  south  began.  Down 
this  incline,  the  team  went  at  a  gallop,  but  not  exceeding  the  usual 
rate  of  speed  going  to  a  fire.  Green,  holding  the  lines,  had  his 
legs  braced.  Casserly  was  ringing  the  fire  gong  continuously.  It 
was  a  dry,  rather  clear  day;  the  gong  rang  loudly,  and  could  be 
heard  for  three  blocks  aroimd.  They  passed  Locust  street  and 
started  on  toward  Olive.  But  in  Olive  street  a  man  stood  waving 
westwardly,  as  if  at  some  one  coming  eastwardly  along  Olive 
street.  Green  slowed  down  the  team  at  the  alley,  105  feet  north 
of  Olive  street,  until  a  coal  wagon  on  Olive  street  hove  into  view 
from  the  west  and  passed  eastwardly  across  Twenty-second  street. 
All  this  time  the  fire  gong  rang  continuously.  When  the  coal 
wagon  passed,  Gh'een,  as  if  he  supposed  that  this  was  what  the  man 
had  been  waving  at,  let  his  horses  go  again,  and  they  started  toward 
Olive  street  in  a  lope,  though  not  so  fast  as  they  had  been  going 
before  reaching  the  alley.  When  the  wagon  got  near  Olive  street, 
Green  started  again  to  pull  down  his  team;  but  the  ground  was 
sleety  and  slippery,  the  hose  wagon  heavy,  and  the  horses'  heads 
had  reached  the  defendant's  north  track  when  those  on  the  hose 
wagon  saw  defendant's  east-boimd  car  close  by,  coming  from  the 
west.  Green  was  trying  to  stop  the  team,  pulling  so  hard  he 
seemed  literally  to  lift  them  oflf  their  feet.  He  could  not  stop 
them.  It  was  too  late  to  swing  them  due  east  along  the  north 
track,  so  with  a  great  pull  on  the  lines  he  lifted  the  horses  around 
and  started  them  toward  the  southeast,  and  tried  to  get  across  in 
front  of  the  car.  This  maneuver  was  unsuccessful.  At  about  the 
east  building  line  of  Twenty-second  street,  the  left  front  corner  of 
the  car  struck  the  right  front  wheel  of  the  wagon,  broke  it  and 
broke  the  tongue  from  the  wagon,  the  horses  escaping  in  safety 
on  the  south  side  of  the  car,  leaving  the  wagon  on  the  north  side. 
The  wagon  tipped,  Gh-een  fell,  the  car  passed  on  until  its  rear  end 
was  about  fifteen  feet  east  of  the  east  crossing  over  Twenty-second 
street.  Green  was  under  the  front  truck  of  the  car,  suffering  from 
injuries  which  caused  his  death  some  two  months  later. 

Plaintiffs'  evidence  tended  to  prove  that  defendant's  street  car 
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approached  Twenty-second  street  at  a  very  high  and  dangerous 
rate  of  speedy  fifteen  or  twenty  miles  an  hour,  and,  though  signaled 
to  by  the  man  in  the  street,  paid  no  attention  and  gave  no  signal, 
by  bell  or  otherwise,  of  its  approach,  and  made  no  effort  to  stop 
or  slacken  speed  until  the  collision  was  imminent  and  unavoidable. 
The  evidence  on  the  part  of  the  defendant  tended  to  prove  that 
Green  drove  down  Twenty-second  street  from  Locust  street  to 
Olive  street  at  breakneck  speed  without  a  pause  or  care,  urging 
the  horses  along  imtil  the  collision  was  inevitable ;  that  the  street 
car  approached  Twenty-second  street  at  a  speed  of  between  nine 
and  ten  miles  an  hour;  that  the  hose  wagon  was  twenty-five  or 
thirty  feet  north  of  Olive  street  when  the  motorman  discovered  it; 
that  the  front  end  of  the  car  was  then  about  forty  feet  west  of 
Twenty-second  street;  that  the  motorman  reversed  the  power  on 
the  car ;  that  the  reverse  action  commenced  and  continued,  but  the 
tracks  were  muddy  and  slippery,  and  the  car  slid  some  seventy- 
five  feet,  struck  the  hose  wagon,  and  slid  thirty  feet  farther;  that 
the  vestibule  in  which  the  motorman  stood  was  inclosed  in  glass, 
and  he  could  not  hear  the  fire  gong  above  the  noise  and  ringing  of 
the  bell  of  the  street  car ;  that  it  was  a  dark  day,  with  flurries  of 
snow  in  the  air;  that  the  motorman  did  not  see  the  man  waiving 
to  him. 

Boyle  &  Priest  and  Olendy  B.  Arnold,  for  appellant 
A.  R.  £  Howard  Taylor,  for  respondents. 

Opinion  by  Caulfield,  J. : 

1.  Respondents'  counsel  concede,  and  we  are  constrained  by  the 
decisions  of  our  Supreme  Court  to  hold,  that  the  judgment  must 
be  reversed,  because  the  instructions  for  plaintiffs  required  the 
jury  to  find  for  the  plaintiffs,  if  they  found  that  defendant's  negli- 
gent acts  or  omissions  complained  of  "  directly  contributed  to 
cause''  the  injuries  of  which  plaintiffs'  father  died,  instead  of 
that  such  acts  and  omissions  caused  the  injuries.  Where  the  plead- 
ings and  the  evidence  were  substantially  in  the  same  State  as  in 
the  case  at  bar,  like  instructions  have  been  emphatically  con- 
demned and  held  to  be  reversible  error.  Hoff  v.  Transit  Co,,  213 
Mo.  445,  111  S.  W.  1166;  Krehmeyer  v.  Transit  Co.,  220  Mo. 
639,  120  S.  W.  78;  Schmidt  v.  Transit  Co.,  140  Mo.  App.  182, 
120  S.  W.  96 ;  Wilson  v.  Transit  Co.,  142  Mo.  App.  676,  121  S. 
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W.  1088.  So  far  as  their  effect  on  this  appeal  is  concerned,  it  is 
mmecessary  to  further  discuss  the  instructions;  but,  to  avoid 
further  error  upon  a  retrial,  the  first  and  second  instructions  should 
be  reframed,  not  only  to  avoid  the  error  for>,  which  the  judgment 
is  reversed,  but  also  so  as  to  limit  the  jury,  in  their  consideration 
of  defendant's  negligence,  to  a  consideration  of  the  specific  acts 
and  omissions  relied  upon  as  constituting  defendant's  negligence. 
In  their  present  form,  they  tend  to  broaden  the  issues  in  that  re- 
spect. It  would  also  obviate  the  necessity  of  meeting  another  point 
if  the  plaintiffs  prove  that  the  collision  occurred  within  the  district 
defined  by  the  speed  ordinance. 

2.  The  real  controversy  between  the  parties  on  this  appeal  is 
as  to  whether  the  cause  should  be  remanded ;  defendant's  conten- 
tion being  that  the  conduct  of  plaintiffs'  father,  as  shown  without 
conflict  by  their  own  evidence,  in  approaching  the  crossing  at  such 
a  rate  of  speed  that  it  was  impossible  to  stop  in  time  to  avoid  the 
collision  after  discovering  the  close  proximity  of  the  car,  con- 
stituted contributory  negligence  per  se  as  matter  of  law.  Such 
conduct  on  the  part  of  an  ordinary  traveler  in  a  vehicle,  under 
ordinary  circumstances,  has  been  held  to  be  negligence  per  se  as 
matter  of  law  (see  Wheeler  v.  Wall,  157  Mo.  App.  38,  137  S.  W. 
63)  ;  but  it  does  not  follow  that  it  is  to  be  denounced  as  negligence 
under  any  and  all  circumstances, 

"The  true  legal  rule  is  that  one  approaching  a  railway  oroesing  must  exer- 
cise reasonable  and  ordinary  prudence  to  avoid  the  danger  necessarily  to  be 
apprehended  there.** 

Kenney  v.  Hannibdl  &  St.  J.  R.  Co.,  105  Mo.  270,  288,  16  S.  W. 
983,  16  S,  W.  837,  And  it  is  elementary  that  the  same  act  may 
be  careful  or  negligent,  according  to  the  variant  facts  and  circum- 
stances. This  is  true  of  the  act  of  one  approaching  a  railroad 
crossing,  as  well  as  of  the  act  of  one  in  any  other  situation.  As 
was  said  by  our  Supreme  Court,  in  Jennings  v.  St.  Louis,  I.  M.  & 
8.  R.  Co.,  112  Mo.  268,  20  S.  W.  490,  concerning  the  rule  requir- 
ing the  traveler  to  look  and  listen, 

**  such  a  general  rule  of  conduct  must  have  grown  out  of  experience  and  obser- 
vations that  were  common  and  ordinary;  hence  the  rule,  like  most  others,  it 
not  of  universal  application,  but  has  exceptions  under  exceptional  cireum- 
•ianoes.'' 

The  case  of  Kenney  v.  Railroad  Co.,  supra,  is  to  the  same  effect. 
Let  us  consider,  then,  whether  the  facts  and  circumstances  sur- 
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rounding  Green,  the  plaintiffs'  father,  at  the  time  of  and  just  be- 
fore the  collision,  were  so  different  from  those  usually  surrounding 
the  ordinary  traveler  that  what  would  have  been  negligence  in  the 
latter  per  se  might,  by  reasonable  minds,  be  deemed  consistent  with 
the  care  to  be  expected  of  the  ordinarily  prudent  man  under  such 
circumstances  here  disclosed. 

Whether  he  be  an  ordinary  traveler  or  a  fireman,  the  ordinarily 
prudent  man  acts  in  the  light  of  his  experience  of  what  is  cus- 
tomary and  usual;  and  whether  he  has  acted  carefully  or  negli- 
gently must  be  adjudged  in  that  light.  Great  speed  on  the  part  of 
the  ordinary  traveler  is  usually  needless  and  of  no  public  interest. 
Not  being  usual,  he  must  know  that  it  is  not  to  be  expected  of  him 
by  others  lawfully  on  the  streets.  It  is  of  very  slight  inconvenience 
to  him,  and  none  to  the  public,  if  he  be  compelled  to  approach  a 
street  railroad  track  at  slackened  speed,  ready  to  stop  on  the  slight- 
est warning.  No  alarm  precedes  his  coming.  No  necessity  exists 
for  giving  way  to  him.  It  is  not  customary  to  do  so.  He  cannot 
reasonably  expect  it.  On  the  contrary,  it  is  his  duty  to  give  way 
to  street  cars,  which  have  a  public  duty  to  perform  with  reason- 
able dispatch.  Hickman  v.  Union  Depot  Railway  Co.,  47  Mo. 
App.  65.  Therefore  it  is  proper  to  exact  of  him  that  he  approach 
a  street  railroad  track  cautiously,  with  his  vehicle  under  control, 
looking  and  listening,  ready  to  stop  and  give  way  to  the  street  car ; 
and  any  contrary  course  may  well  be  deemed  negligence  per  se  as 
matter  of  law. 

With  plaintiffs'  father,  the  driver  of  this  hose  wagon,  the 
circumstances  were  entirely  different.  He  must  of  necessity  have  re- 
sponded to  the  alarm  of  fire  with  the  greatest  practicable  speed ;  for 
the  safety  of  life  and  property  might,  and  often  does,  depend  upon 
his  apparatus  and  the  firemen  on  it  arriving  promptly  at  the  fire. 
He  drove  down  Twenty-second  street  at  the  speed  usual  in  going 
to  a  fire.  This  cannot  be  considered  negligence  per  se.  It  was  not 
reasonably  to  be  expected  that  he  should  proceed  with  the  delibera- 
tion and  caution  of  an  ordinary  traveler.  He  was  bound  only  to 
drive  with  that  care  which  a  prudent  person  would  exercise  under 
similar  circumstances.  By  ordinance  and  public  necessity,  his 
hose  wagon  had  the  right  of  way,  and  street  cars  had  no  right  to 
intercept  or  obstruct  it.  The  vehicle  on  its  way  down  Twenty- 
second  street  was  preceded  by  a  continuous  clamor  of  the  gong,  a 
sound  so  loud  and  penetrating  that  it  could  be  heard  far  ahead  and 
for  blocks  around.    He  slowed  down  at  the  alley  just  before  reach- 
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ing  Oliye  street,  evidently  seeing  the  man  waving.  A  coal  wagon 
went  by  as  if  it  was  the  thing  waived  at.  The  way  seemed  clear. 
The  gong  was  sounding,  and  those  on  Olive  street  could  well  hear 
it  in  ample  time  to  hold  back,  if  they  would.  It  was  their  duty 
to  hold  back ;  it  was  customary  for  them  to  hold  back.  He  had  the 
right  of  way  by  ordinance ;  and  there  was  nothing  to  indicate  that 
any  one  was  about  to  deny  it  to  him.  He  was  justified  in  assum- 
ing that  those  in  charge  of  vehicles  and  cars  on  Olive  street  knew 
of  his  coming;  he  had  a  right  to  assume  that  they  would  heed  the 
warning  and  give  him  the  right  of  way.  It  was  his  duty  to  proceed 
in  haste;  he  decided  to  proceed;  he  did  proceed  with  moderate 
haste,  and  if  defendant's  motorman  had  heeded  the  warning  gong, 
and,  heeding  it,  had  observed  the  ordinance  and  held  back  from  the 
hose  wagon's  way,  he  would  have  made  the  crossing  in  safety. 
We  are  not  prepared  to  hold  that  his  decision  to  proceed  was  un- 
reasonable under  the  circumstances.  Although  it  would  have  been 
negligence  in  law  for  a  traveler,  under  ordinary  conditions,  to  have 
approached  the  crossing  at  the  speed  with  which  Green  drove,  still 
the  circumstances  surrounding  Gh*een  so  differ  that  reasonable 
minds  might  consider  the  same  conduct  by  him  within  the  bounds 
of  due  care;  hence  we  are  of  the  opinion  that  the  question  was  one 
properly  for  the  jury.  There  is  ample  authority  for  this  holding. 
See  Michael  v.  Kansa:s  CUy  Western  By.  Co.,  148  S.  W.  67 ;  Hanr 
lof$  V.  Milwaukee  E.  R.  <&  L.  Co.,  1  St.  Ry.  Rep.  821,  118  Wis. 
210,  95  N.  W.  100;  Warren  v.  Mendenhall,  77  Minn.  145,  79  K 
W.  661 ;  Geary  v.  Metropolitan  St.  Ry.  Co.,  1  St.  Ry.  Rep.  681, 

84  App.  Div.  514,  82  N.  Y.  Supp.  1016;  City  of  New  York  v. 
Metropolitan  St.  Ry.  Co.,  2  St  Ry.  Rep.  781,  90  App.  Div.  66, 

85  N.  Y.  Supp.  698,  aff'd  in  182  K  Y.  636,  75  K  E.  1128;  Far- 
ley V.  Mayor,  etc.,  152  N.  Y.  222,  46  N.  E.  506,  57  Am.  St.  Rep. 
511 ;  Chicago  City  R.  R.  Co.  v.  McDonough,  125  111.  App.  223, 
aff'd  221  HI.  69,  77  N.  E.  677;  Flynn  v.  LotdeviUe  Ry.  Co.,  110 
Ky.  662,  62  S.  W.  490. 

The  defendant  cites  us  to  Oviney  v.  Southern  E.  Ry.  Co.,  167 
Mo.  595,  67  S.  W.  296,  as  sanctioning  a  contrary  view ;  but  we  are 
not  persuaded  to  so  construe  it  In  that  case  our  Supreme  Court 
did  nothing  more  in  this  respect  than  construe  an  instruction  and 
hold  that  it  did  not  declare,  as  a  matter  of  law,  that  the  failure  of 
the  driver  of  a  fire  department  fuel  wagon  to  look  and  listen  is, 
under  all  circumstances,  neglig^ice,  but  required  of  him  nothing 
more  than  the  exercise  of  ordinary  care. 
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For  the  reason  stated  in  the  first  paragraph  of  this  opinion^  the 
judgment  in  the  case  at  bar  is  reversed,  and  the  cause  is  remanded. 
Reynolds,  P.  J.,  and  Nobtoni,  J.,  concur. 


Schlauder  v.  Chicago  &  Southern  Traction  Co. 
(Illinois  —  Supreme  Crourt.) 

1.  Intebubban  Tbollet  Railway;  Ck)MHEBciAL  Railboad;  Rights  and  Lia- 

bilities.—  An  interurban  trolley  railway,  organized  under  the  general 
act  for  the  incorporation  of  railroads,  is  a  commercial  railroad,  and  has 
the  rights  and  is  subject  to  the  burdens  imposed  by  law  upon  railroads 
so  organized,  and  the  statute  concerning  fencing  and  operating  railroads 
applies  to  it. 

2.  Injubt  to  Pasbengeb;  Collision  of  Tbollet  Cab  with  Steak  Cab  at 

Cbossino;  Nbglioence  of  Both  CoiiPAinss.  —  Where  a  passenger  in  an 
interurban  trolley  car  was  injured  by  the  car  being  struck  by  a  steam 
car  at  a  railroad  crossing,  the  fact  that  the  railroad  company  Was  negli- 
gent  does  not  relieve  the  trolley  company  from  its  negligence. 

3.  Same;  Pbesumption  That  Otheb  Company  Will  Pebfobm  Its  Duty. — 

Although  the  presumption  that  eveiy  person  will  perform  the  duty  en- 
joined by  law  or  imposed  by  contract  is  to  have  due  weight  in  determining 
questions  of  negligence,  it  is  not  conclusive,  and  no  one  has  a  right  to  rely 
solely  upon  it  in  regulating  his  own  conduct. 

4.  Same;  Negligence;  Question  fob  Jubt.  —  Where  in  an  action  for  injuries 

to  a  passenger  in  a  trolley  car  which  was  struck  by  a  train  at  a  railroad 
crossing,  there  were  charges  of  n^ligent  management  of  the  car,  the 
question  whether  it  was  n^ligence  to  have  the  car  standing  from  three  to 
five  minutes  on  the  track  of  the  steam  railroad  without  any  precaution 
to  ascertain  whether  a  train  was  approaching,  or  to  give  notice  to  such  a 
train  that  the  track  was  blocked,  was  properly  submitted  to  the  jury. 

6.  Same  ;  Evidence  ;  Opinion  of  Witness.  —  Where  in  an  action  for  personal 
injuries  the  defendant  denied  that  the  plaintiff  was  injured,  the  physician 
who  attended  the  plaintiff  will  not  be  permitted  to  state  his  opinion  as  to 
whether  the  plaintiff  was  permanently  injured  as  a  result  of  the  accident. 

6.  Same;  Instbuctions.  —  An  instruction  which  refers  the  jury  to  several 
counts  of  the  declaration  is  not  improper,  although  there  is  no  evidence 
to  sustain  some  of  the  counts. 

The  practice  of  giving  instructions  referring  the  jury  to  the  declaration 
is  not  approved. 

Defendant  brings  error  from  judgment  for  plaintiff.    Reported  97  N.  E.  233. 

Injury  to  Passenger  from  Collision  witli  Steam  Railroad  Train.  — 

For  a  discussion  of  the  liability  for  the  collision  between  a  street  car  and  rail- 
road train  resulting  in  an  injury  to  a  passenger  of  the  street  oar,  see  Nellis  on 
Street  Railways  (2d  Ed.),  §  398. 
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Lowes  &  Richards  (Mayer,  Meyer,  Austrian  &  Piatt  and 
Frederick  D.  Jordan,  of  counsel) ,  for  plaintiff  in  error. 

/.  L.  O'Donnell,  T.  F.  Donovan  and  J.  A.  Bray,  for  defendant 
in  error. 

Opinion  by  Cabtwbioht,  J. : 

The  Appellate  Court  for  the  Second  District  aflfirmed  the  judg- 
ment for  $6,000  and  costs  recovered  by  defendant  in  error  against 
plaintiff  in  error  in  the  Circuit  Court  of  Will  county,  and  a  writ 
of  certiorari  was  granted  by  this  court  for  the  purpose  of  review- 
ing the  judgment  of  the  Appellate  Court 

The  suit  was  an  action  on  the  case  for  personal  injuries  re- 
ceived by  plaintiff  while  a  passenger  on  the  car  of  defendant.  The 
plea  was  not  guilty,  and  the  defendant  asked  the  court  to  direct  a 
verdict  of  not  guilty,  which  the  court  refused  to  do.  The  evidence 
from  which  the  correctness  of  that  ruling  must  be  determined  was 
as  follows : 

The  defendant  is  a  railroad  company  organized  under  the  gen- 
eral act  for  the  incorporation  of  railroad  companies  and  operates 
a  railroad  from  Chicago  to  Kankakee.  The  power  used  is  elec- 
tricity, applied  by  means  of  an  overhead  trolley  wire  and  pole. 
On  August  30,  1909,  the  plaintiff,  with  her  husband,  took  passage 
from  Chicago  to  go  to  Peotone.  After  passing  Blue  Island  the 
car  approached  a  crossing  of  the  Grand  Trunk  Railroad  on  the 
same  level.  The  trolley  pole  became  disconnected  from  the  wire, 
and  the  car  stopped  on  the  crossing  and  stood  there  from  three  to 
five  minutes,  as  testified  to  by  several  of  the  plaintiff's  witnesses, 
and  there  was  no  contradictory  evidence  on  that  question.  There 
were  about  thirty  passengers,  who  remained  seated  in  the  car  until 
a  train  on  the  Grand  Trunk  Railroad  was  seen  coming  around  a 
curve  from  the  west  at  a  distance  of  from  600  to  800  feet  from 
the  car.  The  defendant's  conductor  ran  out  on  the  track  and 
signaled  to  the  approaching  train,  and  the  engineer  made  every 
effort  to  stop  it.  An  alarm  being  given,  the  passengers  made  a  gen- 
eral rush  for  the  door  to  get  out.  A  number  of  them  were  crowded 
at  the  door  to  the  vestibule  when  the  other  train  reached  the  car. 
The  train  was  almost  stopped  and  moving  not  faster  than  a  slow 
walk,  but  it  pushed  the  end  of  the  car  around  and  stopped  beyond 
the  car  somewhere  from  fourteen  feet  up  to  the  length  of  the 
engine,  or  perhaps  forty  or  fifty  feet.     As  a  result  of  the  collision 
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the  plaintiff  was  thrown  forward  into  the  yestibnle,  which  was  con- 
siderably lower  than  the  floor  of  the  car,  and  several  other  women 
fell  on  her.  There  was  a  bruise  on  her  hip  three  or  four  inches 
in  diameter^  where  considerable  swelling  followed,  and  this  was 
the  only  external  sign  of  Injury.  She  was  treated  for  some  time 
by  a  physician  and  suffered  from  other  disabilities  which  the  evi- 
dence in  her  behalf  tended  to  prove  had  not  existed  before  the 
accident. 

There  were  five  counts  in  the  declaration.  The  negligence 
charged  in  the  original  declaration  was  that  the  defendant  care- 
lessly, recklessly,  negligently  and  improperly  propelled  and  ran 
the  car  and  permitted  and  allowed  it  to  stand  on  the  railroad  track 
on  which  the  train  was  approaching.  The  first  of  four  additional 
counts  afterward  filed  charged  as  negligence  that  the  defendant 
did  not  use  due,  proper  or  reasonable  care  that  the  plaintiff  should 
be  safely  carried  on  the  car.  The  second  alleged  that  the  defend- 
ant did  not  use  due  care  and  caution  that  the  plaintiff  should  be 
safely  carried,  but  so  recklessly  and  improperly  drove  and  man- 
aged the  car  that  it  collided  with  the  locomotive  and  train  pro- 
pelled by  steam  on  the  other  road.  The  negligence  charged  in  the 
third  was  that  the  defendant  failed  to  bring  its  car  to  a  stop  at  a 
reasonably  safe  distance  from  the  steam  railroad,  and  failed  to  use 
any  reasonable  precaution  to  ascertain  whether  or  not  any  train  or 
locomotive  was  approaching  thereon,  and  carelessly  and  negligently 
ran  and  propelled  its  car  over  and  upon  said  steam  railroad  tracks. 
The  fourth  charged  that  the  defendant  so  carelessly  and  negli- 
gently managed,  conducted  and  propelled  its  car  that  the  car  was 
struck  and  came  in  collision  with  the  passenger  train. 

It  is  not  claimed  that  there  was  any  want  of  care  on  the  part 
of  the  plaintiff,  but  it  is  insisted  that  the  defendant  was  entitled 
to  the  benefit  of  the  presumption  of  law  that  the  other  railroad 
would  obey  the  statute  and  comply  with  the  law  which  required  it 
to  stop  within  800  feet  of  the  crossing  of  another  railroad  on  the 
same  level  and  to  positively  ascertain  that  the  way  was  clear  and 
that  the  train  could  safely  resume  its  course  before  proceeding  to 
pass  over  the  crossing.  Basing  their  argument  on  that  presump- 
tion, counsel  contend  that  the  defendant  was  not  guilty  of  any 
negligence  in  failing  to  anticipate  a  disregard  of  the  statute  by 
those  in  charge  of  the  train. 

The  defendant  being  organized  under  the  general  act  for  the 
incorporation  of  railroads,  its  railroad  is  a  commercial  railroad, 
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and  we  so  decided  in  Bradley  Mfg.  Co.  v.  Chicago  &  Sovihem 
Traction  Co.,  229  IlL  170,  82  N.  E.  210.  It  has  the  rights  and 
is  subject  to  the  burdens  imposed  by  law  upon  railroads  so  organ- 
ized, and  the  statute  concerning  fencing  and  operating  railroads 
applies  to  it  Butler  v.  Aurora,  Elgin  &  Chicago  Railroad  Co., 
250  111.  47,  95  N.  E.  44. 

The  train  on  the  Grand  Trunk  Eailroad  was  not  stopped  as 
required  by  the  statute,  and  if  it  had  been  the  accident  would  not 
have  happened,  but  if  defendant  was  negligent  the  fact  that  the 
other  railroad  company  was  also  negligent  was  no  defense. 
Chicago  &  Eastern  Illinois  Railroad  Co.  v.  MocheU,  193  HI.  208, 
61  N.  E.  1028,  86  Am.  St  Rep.  318. 

There  is  a  presumption  of  law  that  every  person  will  perform 
the  duty  enjoined  by  law  or  imposed  by  contract,  and  anticipation 
of  negligence  in  others  is  not  a  duty  which  the  law  imposes. 
Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Ounderson,  174 
HI.  495,  51  N.  E.  708;  Chicago  City  Railway  Co.  v.  Fennimore, 
199  HI.  9,  64  N.  E.  985.  While  that  statement  has  often  been 
made  and  the  presumption  is  to  have  due  weight  in  determining 
questions  of  negligence,  it  is  manifest  that  the  presumption  is 
not  a  conclusive  one  and  that  no  one  has  a  right  to  rely  solely  upon 
it  in  regulating  his  own  conduct.  The  presumption  does  not 
absolve  one  from  exercising  such  care  and  prudence  as  a  reasonably 
prudent  person  would  under  the  same  circumstances,  nor  relieve 
a  carrier  of  passengers  from  the  duty  of  exercising  that  degree  of 
care  demanded  by  the  law  in  view  of  the  circumstances  and  sur^ 
roundings.  One  who  has  an  unobstructed  view  of  an  approaching 
train  would  not  be  justified  in  closing  his  eyes  and  crossing  a  rail- 
road track  in  reliance  upon  the  presumption  that  a  bell  would  be 
rung  or  a  whistle  sounded.  No  one  can  assume  that  there  will 
not  be  violations  of  the  law  or  negligence  of  others  and  offer  the 
presumption  as  an  excuse  of  failure  to  exercise  care.  Although 
the  presumption  is  to  be  considered,  it  is  not  conclusive  that  the 
defendant  was  not  guilty  of  negligence. 

Counsel  who  seek  to  sustain  the  ruling  say  that  there  was  evi- 
dence that  the  car  jiggled  and  jerked  in  coming  up  an  incline 
under  the  tracks  of  another  railroad  which  tended  to  show  that 
the  equipment  of  the  car  was  out  of  order,  but  there  was  no  charge 
of  that  kind  in  the  declaration.  It  is  also  contended  that  there  was 
negligence  in  not  stopping  the  car  before  reaching  the  railroad; 
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but  if  it  was  not  stopped  the  fact  had  nothing  to  do  with  the 
accident. 

There  were,  however,  very  general  charges  of  negligent  manage- 
ment of  the  car  —  so  general,  in  fact,  as  to  admit  of  almost  any 
evidence  respecting  what  was  done  in  its  management  —  and  also 
general  charges  of  the  want  of  proper  care  to  safely  carry  the 
plaintiff. 

Under  these  charges  the  question  whether  it  was  negligence  to 
have  the  car  standing  from  three  to  five  minutes  on  the  track  of 
the  steam  railroad  without  any  precaution  to  ascertain  whether 
a  train  was  approaching  or  to  give  notice  to  such  a  train  that  the 
track  was  blocked  was  properly  submitted  to  the  jury,  and  the 
court  did  not  err  in  refusing  to  direct  a  verdict 

On  the  examination  of  the  physician  who  attended  the  plaintiff 
he  testified  to  the  existence  of  the  bruise  on  the  right  thigh  which 
existed  for  a  few  weeks,  and  said  that  the  plaintiff  had  soreness 
over  the  lower  part  of  the  abdomen  and  other  physical  troubles 
peculiar  to  women;  that  she  became  depressed,  morbid,  melan- 
choly and  hysterical ;  and  that  she  had  a  sense  of  suffocation,  and 
suffered  from  a  loss  of  memory,  morbidness,  brooding,  worry  and 
fear  that  some  calamity  would  happen.  He  had  received  an 
account  of  the  accident  from  her  and  her  husband,  and  he  was 
asked  this  question: 

''Have  you  an  opinion  whether  or  not  Mrs.  Schlauder  is  or  is  not  pernui- 
nently  injured  as  a  result  of  that  accident?  " 

The  question  was  objected  to  on  the  ground  that  it  placed  the 
doctor  in  the  position  of  the  court  and  jury  to  determine  one  of 
the  issues  in  the  case,  but  the  objection  was  overruled.  He  an- 
swered that  he  had  an  opinion,  and  that  he  thought  she  was  perma- 
nently injured.  The  rule  is  that  a  witness  cannot  be  permitted 
to  give  his  opinion  on  the  very  fact  which  the  jury  is  to  determine. 
Illinms  Central  Railroad  Co.  v.  Smith,  208  111.  608,  70  N.  E.  628. 
In  City  of  Chicago  v.  Didier,  227  HI.  571,  81  N.  E.  698,  it  was 
explained  that,  where  there  is  a  conflict  in  the  evidence  as  to 
whether  the  plaintiff  was  injured  in  the  manner  claimed,  it  is  not 
competent  for  witnesses  to  give  their  opinions  on  that  subject ;  but 
in  that  case  there  was  no  dispute  as  to  the  manner  and  cause  of 
the  injury,  nor  any  dispute  that  the  injury  to  the  plaintiff's  knee 
was  caused  by  the  fall.  Inasmuch  as  there  was  no  controversy  on 
those  questions,  it  was  not  considered  improper  to  ask  the  doctor 
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what  he  would  say  was  the  cause  of  the  condition  in  which  he 
found  the  knee.  There  were  the  same  admissions  in  Chicago 
Union  Traction  Co.  v.  BdbeHs,  229  IlL  481,  82  N,  E.  401,  and 
Fvhry  v.  Chicago  City  Railway  Co.,  239  111.  548,  88  N.  E.  221. 
That  was  not  the  case  here.  The  evidence  was  admitted  while  the 
plaintiff  was  making  out  her  case  to  establish  the  cause  of  action 
alleged,  and  the  plea  was  not  guilty.  The  record  shows  no  admis- 
sion of  an  injury  to  the  plaintiff ;  but,  while  it  was  not  denied  that 
the  plaintiff  fell,  the  fact  that  she  was  injured  was  disputed,  and 
the  evidence  for  the  defendant  tended  to  prove  that  she  was  not 
injured.  Two  physicians  testifying  for  the  defendant,  in  answer 
to  hypothetical  questions  embracing  conditions  and  symptoms 
testified  to  by  the  plaintiff's  doctor,  gave  it  as  their  opinion  that 
they  had  no  relation  to  or  connection  with  the  accident.  Under 
the  rule  stated  in  the  Didier  Case  the  ruling  was  wrong. 

The  second  instruction  given  at  the  request  of  the  plaintiff 
stated  that  if  she  had  proved  the  allegations  in  one  or  more  counts 
of  her  declaration  and  was  injured  as  therein  alleged,  and  the 
injury  was  caused  by  or  through  the  negligence  of  the  defendant  as 
alleged  in  such  count,  she  was  entitled  to  recover.  The  third  told 
the  jury  that  if  they  believed  the  plaintiff  was  injured,  as  alleged 
in  some  one  count  of  the  declaration,  by  reason  of  the  failure  of 
the  defendant's  servants,  as  alleged  in  the  declaration  or  some 
count  thereof,  to  exercise  the  degree  of  care  stated  in  the  instruc- 
tion, while  she  was  in  the  exercise  of  ordinary  care  and  caution, 
she  was  entitled  to  recover,  and  they  should  find  the  defendant 
guilty.  The  fourth  stated  that  if  the  defendant  was  guilty  of 
negligence  as  charged  in  some  one  count  of  the  plaintiff's  declara- 
tion, and  by  reason  of  such  negligence  the  plaintiff  was  injured 
while  in  the  exercise  of  ordinary  care,  they  should  find  the  defend- 
ant guilty.  It  is  contended  that  there  was  no  evidence  tending  to 
sustain  the  allegations  of  the  second  or  third  additional  counts, 
and,  therefore,  the  instructions  were  erroneous. 

It  has  always  been  the  rule  that  it  is  error  to  give  an  instruction 
telling  the  jury  that  if  a  certain  fact  exists  a  certain  rule  of  law 
applies  or  a  certain  verdict  is  to  be  returned,  if  there  is  no  evi- 
dence of  the  fact.  Such  instructions  must  be  based  upon  evidence 
in  the  case,  and  a  statement  of  an  hypothesis  of  fact  virtually  tells 
the  jury  that  there  is  evidence  from  which  they  may  believe  in  the 
existence  of  the  fact,  and  if  there  is  no  evidence  the  instruction  is 
misleading.      Alexander  v.  Town  of  Mt.  Sterling,  71  111.  366; 
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Indianapolis  &  St.  Lovis  Railroad  Co.  v.  Miller,  71  111,  463;] 
Nienum  v.  Schnitker,  181  HL  400,  55  N.  E.  151;  Spring  Valley 
Coal  Co.  V.  Bobizas,  207  III  226,  69  N.  E.  925. 

If  the  court,  instead  of  stating  an  hypothesis  of  fact  and  basing 
thereon  a  rule  of  law  or  direction  to  the  jury,  refers  the  jury  to 
the  declaration  or  to  the  several  counts,  the  instruction  is  equiva- 
lent to  one  embodying  facts  stated  in  the  declaration  as  such  an 
hypothesis.  The  jury  must  go  to  the  declaration  or  the  several 
counts  to  learn  the  facts  which  the  court  says  they  are  to  believe 
from  the'  evidence;  but,  if  that  method  is  employed,  it  is  held  not 
improper  to  give  the  instruction,  although  there  is  not  evidence  to 
sustain  some  of  the  counts.  That  rule  was  stated  in  the  recent 
case  of  Chicago  City  Railway  Co.  v.  Foster,  226  HI.  288,  80  K  E. 
762,  where  several  cases  holding  the  same  doctrine  were  reviewed. 
The  argument,  therefore,  that  these  instructions  were  erroneous 
because  there  was  no  evidence  tending  to  support  some  of  the 
counts  referred  to  in  them,  cannot  be  sustained. 

There  was  at  least  one  count,  however,  which  alleged  a  fact  and 
charged  it  to  be  negligence  which  was  proved  by  the  evidence  but 
did  not  entitle  the  plaintiff  to  recover  or  authorize  a  verdict  of 
guilty.  The  charge  in  the  third  additional  count  was  that  the 
defendant  failed  to  bring  its  car  to  a  stop  at  a  reasonable  distance 
from  the  steam  railroad  and  then  and  there  failed  to  use  any 
reasonable  precaution  to  ascertain  whether  or  not  any  train  or 
locomotive  was  then  and  there  approaching  on  said  steam  railroad 
and  carelessly  and  negligently  ran  and  propelled  its  car  over  and 
onto  said  railroad  tracks.  Witnesses  testified  that  the  car  did  not 
stop  before  reaching  the  tracks  of  the  Grand  Trunk  Railroad ;  but 
there  was  an  utter  failure  to  connect  the  act  with  the  injury  to  the 
plaintiff.  According  to  the  uncontradicted  testimony  of  the  plain- 
tiff's witnesses,  the  car  stood  on  the  tracks  from  three  to  five 
minutes,  and  it  would  have  availed  nothing  if  it  had  been  stopped 
and  the  conductor  had  looked  for  the  train,  which  was  from  a  mile 
and  a  half  to  two  miles  distant  If  he  had  looked  he  would  have 
seen  nothing;  but  the  failure  to  stop  the  car  and  look  was  alleged 
as  a  fact  and  charged  as  negligence,  and  there  was  evidence  to 
prove  the  fact.  The  first  point  made  by  counsel  in  support  of 
the  refusal  to  direct  a  verdict  is  that  the  evidence  conclusively 
established  the  negligence  of  the  defendant  in  not  bringing  its  car 
to  a  stop  before  it  reached  the  railroad  tracks,  and  the  testimony 
of  witnesses  is  recited  at  l^igth  to  show  that  the  fact  was  proved. 
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If  learned  counsel  take  that  view  of  the  liability  of  the  defendant 
for  the  accident,  it  certainly  cannot  be  said  that  the  instructions 
were  not  calculated  to  mislead  the  jury  and  induce  them  to  adopt 
the  same  theory. 

Furthermore,  the  practice  of  giving  instructions  referring  the 
jury  to  the  declaration  has  been  repeatedly  disapproved.  The 
evidence  as  to  whether  there  was  any  substantial  injury  to  the 
plaintiff,  and  the  extent  of  such  injury,  if  there  was  any,  was  con- 
flicting, and  the  errors  pointed  out  were  prejudicial  to  the 
defendant 

The  judgments  of  the  Appellate  and  Circuit  Courts  are  reversed, 
and  the  cause  remanded  to  the  Circuit  Court. 

Reversed  and  remanded. 


Mather  v.  Metropolitan  St.  Ry.  Co. 
(Missouri  —  Kansas  City  Court  of  Appeals.) 

1.  U8S  or  Stber  Cab  Tback  bt  Iteivn  of  Vehiolb.  —  The  driver  of  a  vehicle 

has  no  right  to  appropriate  a  street  car  track  to  his  own  use,  and  hj 
obstinately  remaining  on  the  track  unnecessarily  obstruct  or  hinder  the 
passage  of  street  cars. 

2.  DuTT  OF  Bbiveb  on  Tback  Whbn  Cab  Is  Afpboaohino  fbom  Behind.  — 

It  is  the  duty  of  a  person  driving  on  a  track  in  the  same  direction  oars 
are  operated  thereon  to  give  reasonable  attention  to  the  way  behind  him 
to  discover  the  approach  of  a  car,  and  to  make  a  reasonable  effort  to  give 
way  to  the  car,  in  order  that  its  prograss  may  not  be  unnecessarily 
retarded. 

APPLIOATIOir  OF  ""LAST  GLEAB  OHAKOE''  OB  "'HUKAHI- 
TABIAH**  BOOTRINE  TO  OAilE  OF  OOIXISION  WITH  VEHI- 
CI«E  DRIVEN  ALONG  TBACK  IN  SAME  DIRECTION  A8  CAB 
18  PA88INO. 

It  is  not  negligence  per  se  for  a  person  to  drive  a  vehicle  along  a  street 
railway  track.  See  Nellis  on  Street  Railways  (2d  Ed.),  §  418.  As  the 
'Mast  clear  chance"  or  '^ humanitarian "  doctrine  is  involved  only  where  the 
driver  or  person  injured  has,  to  some  extent,  been  guilty  of  negligence,  the 
doctrine  is  not  always  applicable  to  accidents  arising  from  the  driving  of  a 
vehicle  along  the  track.  In  some  cases,  however,  it  is  held  that  the  driver  or 
person  in  such  a  vehicle  may  be  guilty  of  negligence,  as  where  the  duty  is 
imposed  upon  him  of  occasionally  looking  back  for  approaching  cars  and  he 
fails  to  fulfil  such  duty.  See  Degel  v.  St.  Louis  Transit  Co.,  1  St.  Ry.  Rep. 
469,  101  Mo.  A  pp.  66,  74  S.  W.  166;  Abbott  v.  Kansas  City  Elev.  Ry.  Co.,  6  St. 
Ry.  Rep.  676,  121  Mo.  App.  682,  97  S.  W.  198. 

In  such  a  case,  where  the  driver  of  the  vehicle  or  person  therein  was  guilty 
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3.  DuTT  OF  MaroBMAN  Appboachihg  Vbhicue  Dbivbn  on  Tback;  Nbquqenoi; 

HuMANiTABiAiT  RuLC  —  Where  a  car  was  being  run  at  a  high  speed,  and 
the  motorman  could  see  a  buggy  when  it  was  a  long  distance  ahead,  it 
imposed  on  him  the  active  duty  of  giving  close  attention  to  the  vehicle, 
as  long  as  it  remained  in  the  pathway  of  the  car,  and  of  keeping  the  car 
under  such  control  that  he  could  avert  a  collision  by  stopping,  should  the 
vehicle  not  turn  out  in  time.  The  conduct  of  the  motorman  in  colliding 
with  the  buggy  under  such  circumstances  is  negligence  under  the  human- 
itarian rule. 

4.  iNSTBUcnoN ;  Failubb  to  Define  Wobdb  '^  Cabelbss  "  and  *'  Neouoencb.'' 

—  Where  in  instructions  to  the  juiy  the  words  "  careless "  and  *'  negli- 
gence" are  employed  merely  to  characterize  the  acts  stated  in  a  given 
hypothesis,  a  failure  to  define  them  is  not  reversible  error. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  148  S.  W.  383. 

John  H.  Lucas  and  Hogsett  &  Boyle,  all  of  Kansas  City,  for 
appellant. 

/.  B.  Kimbrell  and  W.  B.  Kelley,  both  of  Kansas  City,  for 
respondent 

Opinion  by  Johnson,  J. : 

Plaintiff  sued  to  recover  damages  for  personal  injuries  received 
in  a  collision  between  a  b]iggy  in  which  he  was  riding  and  an  elec- 
tric street  car  operated  by  defendant     The  petition  alleges  that 

of  negligence,  if  the  motorman  of  the  approaching  street  car  saw  the  danger 
of  the  persons  on  the  track,  or  by  the  exercise  of  reasonable  care  would  have 
seen  such  danger  in  time  to  have  avoided  a  collision,  and  he  failed  in  his 
duty,  the  negligence  of  the  person  injured  does  not  bar  his  recovery  against 
the  street  railway  company.  Degel  v.  St.  Louis  Transit  Co.,  1  St.  Ry.  Rep. 
459,  101  Mo.  App.  56,  74  S.  W.  156;  Kimble  v.  St  Louis,  etc,  Ry.  O).,  3  St 
Ry.  Rep.  579,  108  Mo.  App.  78,  82  S.  W.  1096;  Union  Biscuit  Ck).  v.  St  Louis 
Trfitnsit  Co.,  3  St  Ry.  Rep.  578,  108  Mo.  App.  297,  83  S.  W.  288;  Abbott  v. 
Kansas  City  Elev.  Ry.  Co.,  5  St  Ry.  Rep.  676,  121  Mo.  App.  582,  97  S.  W. 
198;  Redctenwald  v.  Metropolitan  St  Ry.  Co.,  5  St  Ry.  Rep.  681,  121  Mo. 
App.  595,  97  S.  W.  557;  Funck  v.  Metropolitan  St.  Ry.  Co.,  133  Mo.  App. 
419,  113  S.  W.  694;  Maness  v.  Joplin,  etc.,  Ry.  Co.,  149  Mo.  App.  259,  130 

5.  W.  87. 

In  Degel  v.  St  Louis  Transit  Co.,  1  St  Ry.  Rep.  459,  101  Mo.  App.  56,  74 

6.  W.  156,  the  court  said:  ''It  is  a  familiar  and  well  established  legal  prin- 
ciple that,  although  a  person  may  have  negligently  exposed  himself  to  danger, 
the  duty  still  remains  to  refrain  from  killing  or  injuring  him.  The  general 
rule  may  be  deduced  that  a  party  plaintiff  who  has  placed  himself  in  a  dan- 
gerous position,  where  injury  is  likely  to  result,  and  does  ensue,  notwith- 
standing such  negligence  on  his  part,  may  still  recover  for  such  injury,  if  he 
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ike  injury  was  caused  by  negligence  in  the  operation  of  the  car, 
and  includes  negligence  under  the  humanitarian  rule  as  one  of 
the  causes.     The  answer  is  a  general  denial 

The  cause  is  here  on  the  appeal  of  <def endant  from  a  judgment 
of  $2,770,  recovered  by  plaintiff  in  the  Circuit  Court.  The 
injury  occurred  in  the  morning  of  February  15,  1910,  on  Electric 
street,  in  Independence.  The  street  runs  west  from  the  court- 
house several  blocks,  and  then  deflects  to  the  southwest.  Defend- 
ant operates  a  double-track  icar  line  on  this  street,  and  the  injury 
was  inflicted  by  a  west-bound  car  running  on  the  north  track. 

Plaintiff,  who  is  a  physician  living  in  Independence  and 
familiar  with  the  locality  in  question,  was  riding  westward  on 
Electric  street  in  a  single  buggy.  His  driver  was  doing  the  driv- 
ing, and,  according  to  the  evidence  of  plaintiff,  the  buggy  was 
driven  over  the  north  rail  of  the  west-bound  track  a  distance  of 
over  400  feet  They  overtook  a  light  delivery  wagon  that  was 
being  driven  on  the  north  side  of  the  street,  and  had  just  started 
to  turn  a  little  to  the  left  to  pass  the  wagon,  when  some  one  called 
to  them  that  a  car  was  coming  from  behind,  and  the  driver  imme- 
diately turned  the  horse  to  the  right  behind  the  delivery  wagon  to 
allow  the  car  to  go  by.  The  car,  which  was  running  at  a  speed  of 
over  fifteen  miles  per  hour,  overtook  the  buggy  before  it  could  bo 
driven  from  the  track,  and  the  right  side  of  tihe  front  end  of  the 

can  establish  that  the  defendant  knew,  or  by  the  exercise  of  reasonable  dili- 
gence could  have  known,  of  plaintiffs  peril  in  time  to  avoid  injuring  him,  and 
failed  to  exert  reasonable  care  by  whidi  such  injury  might  have  been  averted. 
The  testimony  shows  that  the  plaintiff  herein  was  guilty  of  such  negligence 
as  would  preclude  a  recovery  imless  the  motorman  of  the  defendant  saw,  or 
could  have  seen,  her  exposure  to  danger  in  time  to  have  avoided  the  accident^ 
if  he  had  exercised  reasonable  care.  The  case  falls  within  the  now  well-estab- 
lished exception  in  the  law  of  negligence  permitting  a  recovery,  notwithstand- 
ing the  contributory  negligence  of  the  party  injured,  if  defendant,  after  seeing 
the  party  in  danger,  or  where  such  duty  was  imposed  on  defendant,  by  the 
exercise  of  ordinary  care,  might  have  seen  him  in  time,  and  averted  the  acci- 
dent, failed  to  do  so.  If  defendant's  motorman  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  the  peril  of  plaintiff,  even  though  caused  by  her 
own  contributory  negligence,  in  time  to  avoid  injury  to  her,  the  plaintiff 
was  entitled  to  recover,  and  her  failure  to  look  and  listen  for  the  colliding  car 
was  no  bar." 

If  the  motorman  could  not  have  seen  the  person  in  danger  in  time  to  have 
stopped  the  car  and  avoided  the  injury,  the  doctrine  is  not  applicable,  and  the 
person,  if  guilty  of  contributory  negligence,  cannot  recover.  Abbott  v.  Kansas 
City  Elev.  Ry.  Ck>.,  5  St.  Ry.  Rep.  676,  121  Mo.  App.  582,  07  S.  W.  198.    But 
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car  —  not  the  fender  —  struck  the  rear  axle  of  the  buggy  about 
midway  between  the  wheels.  The  impact  threw  the  buggy  to  the 
right  of  the  track^  and  threw  plaintiff  to  the  pavement,  inflicting 
the  injuries  for  which  he  seeks  to  recover  in  this  action. 

The  buggy  had  a  top,  and  neither  plaintiff  nor  the  driver  looked 
back  to  see  if  a  car  was  approaching;  and  neither  knew  of  the 
presence  of  the  car  imtil  a  bystander  shouted  a  warning  a  moment 
before  the  collision.  Witnesses  introduced  by  plaintiff  say  that 
the  bell  was  not  sounded ;  nor  did  the  motorman  attempt  to  reduce 
speed  until  after  the  collision.  Defendant's  witnesses  give  a  dif- 
ferent version  of  the  injury.  They  say  the  bell  was  sounded  as  the 
car  neared  the  buggy,  and  that,  until  an  instant  before  the  collision 
the  buggy  was  being  driven  on  the  pavement  to  the  right  of  the 
track;  that  suddenly  the  driver  attempted  to  pass  the  wagon  in 
front  by  turning  to  the  left,  and  onto  the  track,  right  in  front  of 
the  car,  and  that  the  car  struck  the  left  side  of  the  buggy  and  threw 
it  off  the  track. 

The  court  overruled  the  demurrer  to  the  evidence  offered  by 
defendant,  and,  at  the  request  of  plaintiff,  gave  instructions  which 
submitted  no  other  issue  of  negligence  than  that  pleaded  as  a 
breach  of  the  humanitarian  duty  defendant  owed  plaintiff.  The 
principal  instruction  was  as  follows : 

it  is  generally  a  questioa  for  the  juiy  whether  the  motonnan  oould  ha^e  seen 
him  in  time  to  have  avoided  the  injury.  Kimble  v.  St  Louis,  etc,  Ry.  Co.,  3 
St.  Ry.  Rep.  579,  108  Mo.  App.  78,  82  S.  W.  1096;  Union  Biscuit  CJo.  v.  St 
Louis  Transit  Co.,  3  St  Ry.  Rep.  578,  108  Mo.  App.  297,  83  S.  W.  288;  Funek 
v.  Metropolitan  St  Ry.  Co.,  133  Mo.  App.  419,  113  S.  W.  694. 

If  the  per8<m  injured  saw  or  heard  the  approaching  ear  in  time  to  have 
driven  off  the  track  and  himself  avoided  the  injury,  he  was  guilty  of  negli- 
gence that  directly  contributed  thereto  and  cannot  recover,  though  the  motor- 
man  saw  or  oould  have  seen  him  in  time  to  have  stopped  the  car  and  avoided 
the  injury.  Kimble  v.  St  Louis,  etc.,  Ry.  Co.,  3  St  Ry.  Rep.  579,  108  Mo.  App. 
78,  82  S.  W.  1096. 

Although  it  is  negligence  for  one  to  drive  along  a  street  car  track  without 
looking  back  for  approaching  ears,  nevertheless,  in  an  action  for  injuries 
received  by  a  collision  from  the  rear  with  such  a  car,  in  daylight  on  a  straight 
track,  where  the  plaintiff's  wagon  was  in  sight  of  the  motorman  for  a  thousand 
feet,  it  is  a  question  for  the  jury  whether  the  motorman  had  the  last  chance 
to  avoid  the  collision,  and,  if  he  had,  the  plaintiff  may  recover. 

In  Pusateri  v.  Chicago  City  Ry.  Co.,  156  HI.  App.  578,  the  court  said: 
"However  irritating  the  slowness  of  a  wagon  driver  in  getting  out  of  the 
track  may  be,  nevertheleedi  the  car  company,  notwithstanding  its  superior  right 
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''The  court  instructs  the  juiy  that,  if  you  believe  from  the  evidence  that 
the  plaintiff,  Joseph  Mather,  was,  at  the  time  and  place  in  question,  in  a  posi- 
tion of  inuninent  peril  of  being  struck  by  the  car  mentioned  in  evidence,  by 
reason  of  the  fact  that  the  buggy  in  which  he  was  seated  was  upon  the  track 
upon  which  said  car  was  running,  and  that  the  motorman  saw  him  in  such 
position  of  danger,  if  any,  or  by  the  exercise  of  reasonable  care  would  have  so 
seen  him  in  time  to  have  slackened  the  speed  of  said  car,  or  to  have  stopped 
the  same,  and  avoided  striking  and  injuring  plaintiff,  but  negligently  and  care- 
lessly failed  to  do  so,  and  if  you  further  believe  and  find  from  the  evidence 
that,  by  reason  of  the  foregoing  careless  and  negligent  acts  of  said  motorman, 
if  you  find  them  to  have  been  careless  and  negligent,  the  buggy  in  which 
plaintiff  was  riding  was  struck,  and  plaintiff  was  thrown  out  of  the  same  and 
injured,  then  your  verdict  must  be  for  the  plaintiff,  even  though  you  believe 
and  find  from  the  evidence  that  plaintiff  negligently  placed  himself  in  danger 
upon  the  street  car  track  mentioned  in  the  evidence." 

Among  the  instructions  given  at  the  request  of  defendant  were 
the  following: 

"The  court  instructs  the  jury  that,  if  you  find  and  believe  from  the  evi- 
dence that  the  plaintiff  either  went  upon  the  track,  or  so  close  to  the  same,  in 
front  of  the  moving  car,  when  the  car  was  so  close  to  him  that  it  could  not  be 
stopped  by  the  exercise  of  ordinary  care  before  it  struck  the  buggy  in  which 
he  was  riding,  your  verdict  must  be  for  the  defendant." 

"If  the  physical  facts,  as  shown  by  the  evidence  in  this  case,  and  common 
observation  and  experience  are  in  conflict  with  and  contrary  to  the  testimony 
of  any  witness  in  this  case,  then  it  is  your  duty  to  take  into  consideration  such 

of  way,  is  bound  to  exercise  ordinary  care  not  to  run  into  the  wagon  and 
injure  even  the  obstreperous  driver;  a  fortiori  does  it  owe  this  duty  to 
another  occupant  of  the  wagon." 

The  driving  of  a  noisy  wagon  along  and  upon  a  street  railway  track  does 
not  in  itself  necessarily  constitute  such  contributory  negligence  as  will  relievi 
the  street  railway  company  from  responsibility  for  an  accident  which  might 
have  been  avoided  by  the  exercise  of  due  care  on  its  part.  Luby  v.  Morris 
County  Tract.  Co.,  (N.  J.)  83  Atl.  184. 

In  Swift  &  Co.  V.  New  York,  etc,  Ry.  Co.,  136  N.  Y.  App.  Div.  34,  120  N.  Y. 
Supp.  203,  where  a  light  was  suspended  from  the  rear  axle  of  a  wagon  which 
was  driven  along  a  street  railway  track,  it  was  held  that  the  company  was 
liable  for  injuries  resulting  from  a  rear  collision  with  a  street  car,  as  the 
motorman  must  have  known  of  the  presence  of  the  wagon.  The  court  said: 
"  It  is  not  the  law  that  a  railway  company  may,  with  knowledge,  yet  without 
effort  to  save,  run  down  any  valuable  animal,  much  lees  man,  upon  railway 
tracks,  however  imlawfully  or  however  negligently  they  may  be  there."  ^ 

In  Brachfeld  v.  Third  Ave.  R.  Co.,  29  Misc.  (N.  Y.)  686,  60  N.  Y.  Supp.  988, 
it  was  held  that  the  presence  of  a  wagon  driven  along  the  track  of  a  street 
railway  company  affords  the  company  no  justification  for  permitting  its  car  to 
collide  with  the  rear  of  the  wagon. 
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physical  facts  and  common  observation  and  experience,  and  to  disregard  ilie 
testimony  of  any  such  witness  in  conflict  therewith  and  contrary  the'reto^  in 
so  far  as  they  so  conflict. 

''If  you  believe  and  find  from  the  evidence  that  at  the  time  and  place  in 
controversy  plaintiff  could,  1^  the  exercise  of  reasonable  and  ordinary  eare» 
have  avoided  injury  fnjm  the  car  in  question,  and  that  he  failed  to  do  so,  and 
by  reason  thereof  he  was  injured,  then  your  verdict  must  be  for  the  defendant.** 

It  is  argued  by  counsel  for  defendant  that  the  court  erred  in 
overruling  the  demurrer  to  the  eyidence.  Much  stress  is  laid  on 
the  theory  of  the  physical  impossibility  of  the  account  of  the  injury 
given  in  the  evidence  of  plaintiff.  It  is  the  idea  of  counsel  that 
if  this  heavy,  double-trucked  street  car,  running  from  fifteen  to 
twenty  miles  per  hour,  had  struck  the  rear  end  of  the  buggy,  it 
would  have  demolished  both  of  the  hind  wheels;  and  that,  since 
no  such  result  followed  the  collision,  we  must  dismiss  plaintiff's 
version  of  the  injury  as  a  story  too  incredible  to  be  believed.  There 
is  evidence  that  the  left  hind  wheel  was  mashed  down,  and  that 
the  rear  axle  was  badly  sprung.  The  position  of  the  buggy,  as 
described  by  the  evidence  of  plaintiff,  left  only  its  rear  end  in  the 
path  of  the  car.  The  right  wheel  was  in  the  clear,  the  left  just 
over  the  north  rail.  The  rear  axle  was  on  a  highly  obtuse  angle 
with  the  rail;  and  it  is  not  difficult  to  believe  that  the  comer  of 
the  car  passed  between  the  wheels  and  struck  the  axle  a  glancing 
blow,  the  result  of  which  was  the  hurling  of  the  buggy  to  the  right 
The  reasoning  of  counsel  for  defendant  applies  with  stronger  and 
more  persuasive  force  to  the  description  of  the  injury  in  defend- 
ant's own  evidence.  If,  as  defendant's  witnesses  aver,  the  driver 
had  turned  the  horse  to  the  left,  and  had  driven  on  the  track  in 
front  of  the  car,  then  not  only  the  broadside  of  the  vehicle,  but  the 
horse  as  well,  was  in  the  path  of  the  car,  and  it  is  hard  to  under- 
stand how  the  buggy  escaped  demolition  and  the  horse  serious 
injury.  We  shall  not  hold  that  the  evidence' of  plaintiff  indis- 
putably is  contradicted  by  th^  conceded  physical  facts.  The  jury 
were  entitled  to  draw  the  conclusion  that  the  buggy  was  being 
driven  along  and  astride  the  north  rail  of  the  track  for  a  distance 
of  over  400  feet,  and  that,  without  giving  any  warning  and  with- 
out checking  speed,  the  motorman  ran  his  car  at  high  speed  into  a 
collision  with  a  buggy  in  plain  view  on  the  track,  and  that,  until 
too  late  for  a  collision  to  be  averted,  the  driver  of  the  buggy  gave 
no  sign  of  turning  out  to  give  the  car  a  clear  track. 

It  has  been  said  by  the  courts  of  this  State  over  and  over  again 
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that  the  public  streets  of  a  city  are  for  the  general  use  of  the 
public^  and  that  no  class  of  vehicles  is  allowed  a  paramount  right 
to  any  part  of  the  street  The  driver  of  a  horse-drawn  vehicle  has 
a  right  to  drive  in  that  part  of  the  street  occupied  by  street  railway 
tracks^  and  cannot  be  convicted  of  negligence  in  so  doing,  as  long 
as  he  exercises  his  right  reasonably  and  with  due  regard  for  the 
rights  of  others  who  are  lawfully  using  the  street.  Inasmuch  as 
street  cars  are  run  on  fixed  tracks  at  higher  speed  than  that  of 
horse  vehicles,  the  driver  of  a  horse,  who  has  the  whole  roadway 
for  his  use,  has  no  right  to  appropriate  a  street  car  track  to  his 
own  use,  and  by  obstinately  remaining  on  the  track  unnecessarily 
obstruct  or  hinder  the  passage  of  street  cars.  To  allow  him  such 
privilege  would  be  to  bestow  on  him  a  superior  right  to  the  use 
of  the  track  It  is  his  duty,  when  he  is  driving  on  a  track  in  the 
same  direction  cars  are  operated  thereon,  to  give  reasonable  atten- 
tion to  the  way  behind  him  to  discover  the  approach  of  a  car,  and 
to  make  a  reasonable  effort  to  give  way  to  the  car,  in  order  that  its 
progress  may  not  be  unnecessarily  retarded.  HicJcs  r.  Railway, 
124  Mo.,  loc  cit.  123,  27  S.  W.  542,  25  L.  R.  A.  508;  Rapp  v. 
Transit  Co.,  190  Mo.  144,  88  S.  W.  865. 

Since  the  judgment  before  us  is  founded  solely  upon  a  breach 
of  the  last-chance  rule,  the  issue  of  whether  or  not  the  peril  of 
plaintiff  was  caused,  in  whole  or  in  part,  by  his  own  negligence  is 
unimportant,  and  we  pass  from  the  duty  of  a  traveler,  such  as  he, 
to  that  of  the  operator  of  the  street  car.  The  car  was  being  run 
at  high  speed,  and  the  motorman  could  see  the  buggy  when  it  was 
a  long  distance  ahead.  He  could  see  the  driver  was  making  no 
effort  to  turn  out.  He  would  have  been  justified  in  assuming  that 
the  occupants  of  the  buggy  would  not  be  remiss  in  the  observance 
of  their  duty ;  but  the  law  did  not  give  him  the  right  to  rely  im- 
plicitly on  such  presumption.  It  imposed  on  him-  the  active  duty 
of  giving  close  attention  to  the  vehicle,  as  long  as  it  remained  in 
the  pathway  of  the  car,  and  of  keeping  the  car  under  such  control 
that  he  could  avert  a  collision  by  stopping,  should  it  turn  out  that 
the  occupants  of  the  vehicle  were  negligent  and  would  not  turn  out 
in  time. 

The  function  of  the  humanitarian  principle  and  its  eflSuent  rules 
18  to  deal  with  just  such  cases  as  this ;  and  to  say  that  the  motor- 
man  had  a  right  to  run  his  car  at  high  speed  to  a  collision  with  a 
buggy,  on  the  excuse  that  he  assumed  the  buggy  would  leave  the 
track  at  the  last  moment,  would  amount  to  a  repudiation  of  the 
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principle,  and  to  a  dedaration  that  the  driver  of  a  horse  vehide 
^could  travel  along  a  street  railroad  only  at  his  own  risk  of  injury. 
The  conduct  of  the  motorman,  as  depicted  in  the  evidence  of 
plaintiff,  clearly  was  negligent,  under  the  humanitarian  rule.  The 
demurrer  to  the  evidence  was  properly  overruled. 

Counsel  for  defendant  object  to  the  principal  instruction  given 
at  the  request  of  plaintiff,  on  the  ground,  first,  that  it  employs 
different  forms  of  the  words  "  careless  "  and  "  negligent,"  with- 
out defining  the  words.  Instructions  for  the  plaintiff,  which, 
without  defining  the  word  "  negligence,"  or  stating  any  hypothesis 
of  facts,  merely  direct  a  verdict  on  the  finding  that  the  injury  was 
negligently  inflicted,  are  erroneous.  As  is  said  in  Hinzenum  v. 
Railroad,  182  Mo.,  loc.  cit.  624,  81  S.  W.  1138: 

''  It  is  the  duty  of  the  court,  by  instructions,  to  submit  to  the  jury  questions 
of  fact  and  enlighten  them  as  to  the  legal  effect  to  be  given  to  the  facts,  when 
fouiid.  When  a  man  has  committed  certain  acts,  we  say  that  he  has  been 
guilty  of  negligence;  but  when  we  submit  the  case  to  a  jury  we  do  not  say, 
*  If  you  find  that  the  defendant  has  been  guilty  of  negligence  you  should  find 
for  the  plaintiff/  but  we  define  negligence  in  the  instructions,  and  say  to  the 
jury,  'If  you  find  that  the  defendant  haa  done  certain  acts  in  the  manner 
covered  by  that  definition,  then  he  has  been  guilty  of  negligence,  and  you 
should  find  accordingly/  " 

But  where,  as  here,  the  terms  are  employed  merely  to  char- 
acterize the  acts  stated  in  a  given  hypothesis,  a  failure  to  define 
the  words  "  careless  '^  and  "  negligent "  is  not  reversible  error. 
The  case  of  Sweeney  v.  Railway,  160  Mo.  385,  51  S.  W.  682,  is 
in  point : 

''  This  [negligence]  is  a  word  the  meaning  of  which  is  well  understood',  and 
no  definition  of  it  was  necessary.  As  used  in  the  instruction,  it  could  not 
have  been  misunderstood  by  the  jury,  or  in  any  way  have  misled  them." 

See  also  Rattan  v.  Railway,  120  Mo.  App.,  loc.  cit.  279,  96  S.  W. 
737. 

The  rule  that  the  term  "  negligence  "  must  be  defined  does  not 
refer  so  much  to  a  mere  law  dictionary  definition  as  to  a  definition 
by  the  statement  of  facts,  or  acts  from  which  the  inference  of  negli- 
gence would  have  to  be  implied.  Or,  to  state  it  differently,  the 
rule  is  merely  corollary  to  the  fundamental  rule  that  the  instruc- 
tions of  the  plaintiff  in  negligence  cases,  which  relate  to  the  issue 
of  negligence,  must  restrict  the  recovery  to  the  precise  acts  of 
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negligence  pleaded  in  the  petition.  This  point  must  be  ruled 
against  the  contention  of  defendant. 

Nor  do  we  agree  with  defendant  that  the  instruction  failed 
to  require  the  jury  to  find  that  plaintiff  was  oblivious  to  his  peril, 
and  that  both  the  peril  and  his  oblivion  were  known,  or  should 
have  been  known,  to  the  motorman.  The  facts  of  the  hypothesis 
submitted  in  the  instruction  suflSciently  embody  those  elements  of 
a  last  chance  cause,  though  they  were  not  stated  in  specific  terms. 
Certainly  the  jury,  following  the  instructions,  were  compelled,  in 
order  to  find  for  plaintiff,  to  believe  that  his  oblivion  to  his  peril 
was  real  and  obvious  to  the  motorman,  had  he  been  in  the  exercise 
of  reasonable  care.    We  find  no  prejudicial  error  in  the  instruction. 

Objections  to  the  rulings  of  the  court  on  evidence  are  argued; 
but  all  clearly  are  without  merit,  and  need  not  be  discussed. 
Point,  also,  is  made  that  the  verdict  is  excessive ;  but  we  think  the 
assessment  of  damages  was  well  within  evidentiary  bounds. 

The  cause  was  fairly  tried,  and  the  judgment  is  aflSrmed.  All 
concur. 


Hymarsh's  Adndnistrator  v.  Paducah  Traction  Co. 
(Kentucky -7  Court  of  Appeals.) 

1.  Injuby  to  Pedestrian  on  Tkack  ;  When  Company  Not  Tjable.  —  In  order 

to  excuse  a  street  railway  company  from  liability  upon  the  ground  that 
the  person  injured  came  upon  the  track  so  close  to  the  car  that  the  motor- 
man,  in  the  exercise  of  ordinary  care,  oould  not  have  stopped  it  in  time  to 
prevent  the  injury,  the  oar  must  have  been  operated  at  a  reasonable  rate 
of  speed. 

2.  Duty  op  Motobman  to  Avoid  Injtjbing  Persons  Using  Track.  — The  duty 

to  keep  a  lookout  and  use  ordinary  care  to  avoid  injuring  persons  using' 
the  track  requires  the  motorman  not  only  to  use  ordinary  care  to  avoid 
injuring  a  pedestrian  after  his  peril  is  discovered,  but  to  use  ordinary  care 
to  discover  his  peril. 

3.  Boy  Killed  on  Track  ;  Instructions.  —  Instructions  in  an  action  for  the 

death  of  a  boy  killed  on  the  track  by  defendant's  car  examined  and  ap- 
proved. 

Plaintiff  appeals  from  a  judgment  for  defendant.    Reported  150  S.  W.  9. 

lajwj  to  Pedestrian.  —  For  a  discussion  of  the  liability  of  a  street  rail« 
way  for  injunes  received  by  a  pedestrian  struck  by  a  street  car,  see  NeUis  on 
Street  Railways  (2d  Ed.),  §§  404-406,  419-424. 
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Berry  &  Orassham,  of  Paducah,  for  appellant 
Wheeler  &  Hughes,  of  Paducah,  for  appellee. 

Opinion  by  Clay,  C.  : 

Albert  Hymarsh,  Jr.,  a  little  boy  six  or  seven  years  of  age,  was 
struck  by  a  car  owned  by  the  Paducah  Traction  Company  and 
killed.  His  administrator  brought  this  action  against  the  Trac- 
tion Company  to  recover  damages.  The  jury  returned  a  verdict 
in  favor  of  defendant.     Plaintiff  appeals. 

It  appears  from  the  evidence  that  Jefferson  street,  in  Paducah, 
runs  practically  east  and  west.  Sixth  street  runs  north  and  south, 
and  is  traversed  by  a  line  of  electric  cars  which  enters  the  street  at 
Broadway,  which  parallels  Jefferson  street,  and  is  one  block  distant 
therefrom.  On  September  30,  1911,  Albert  Hymarsh,  Jr.,  was 
playing  in  the  rear  of  a  building  on  the  northwest  comer  of  Jeffer- 
son and  Sixth  streets.  This  building  is  spoken  of  as  the  garage  or 
"  automobile  house.'^  Playing  with  Albert  Hymarsh,  Jr.,  at  the 
time,  was  a  little  boy  three  or  four  years  his  senior,  by  the  name 
of  Fred  Merry.  After  the  car  had  passed  Jefferson  street,  and 
was  proceeding  along  Sixth  street,  the  two  boys  ran  from  the  rear 
of  the  garage  at  Jefferson  and  Sixth  streets  to  the  center  of  the 
street.  Albert  Hymarsh,  Jr.,  was  in  front,  and  he  alone  was 
struck.  Plaintiff's  evidence  tends  to  show  that  the  motorman  was 
not  keeping  a  lookout;  that  the  car  was  not  run  at  a  reasonable 
rate  of  speed,  and  was  not  under  reasonable  control ;  and  that  the 
motorman  failed  to  use  ordinary  care  to  avoid  injuring  the  deced- 
ent. On  the  other  hand,  the  evidence  for  the  defendant  is  to  the 
effect  that  the  motorman  was  keeping  a  lookout,  that  the  car  was 
running  very  slowly  at  the  time,  and  was  under  proper  control, 
that  he  sounded  his  gong,  put  on  his  brakes,  and  did  everything  in 
his  power  to  avoid  striking  the  boy,  who  had  suddenly  run  in  front 
of  the  car,  and  was  so  close  to  it  that  the  car  could  not  possibly  be 
stopped. 

The  only  ground  urged  for  reversal  is  that  the  court  erred  in  its 
instructions  to  the  jury.  In  addition  to  instructions  defining  ordi- 
nary care  and  negligence,  and  giving  the  measure  of  damages,  the 
court  instructed  the  jury  as  follows : 

''  ( 1 )  The  court  instructs  you  that  it  was  the  duty  of  defendant's  motorman 
in  charge  of  its  street  car  at  the  time  and  place  complained  of  by  plaintiff  to 
keep  a  lookout  ahead,  to  operate  said  car  at  a  reasonable  rate  of  speed,  and 
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to  have  same  under  reasonable  control,  and  to  give  notice  to  others  using  the 
street  of  the  approach  of  said  car  by  sounding  the  gong,  and  to  exercise 
ordinary  care  generally  to  avoid  injuring  other  persons  using  the  street,  and  if 
you  shall  believe  from  the  evidence  in  this  case  that  defendant's  motorman 
in  charge  of  said  car  failed  to  do  either  of  these  things,  and  by  reason  of  such 
failure,  and  as  the  direct  and  proximate  result  of  such  failure,  said  car  was 
run  over  deceased,  Albert  Hymarsh,  and  he  was  thereby  killed,  then  defendant 
is  chargeable  with  negligence,  and  the  law  is  for  the  plaintiff,  and  you  will  so 
find.  But,  unless  you  shall  so  believe  from  the  evidence,  then  the  law  is  for 
the  defendant,  and  you  will  so  find. 

''(2)  If  you  shall  believe  from  the  evidence  in  this  case  that  plaintiff's 
decedent  at  the  time  and  place  complained  of  by  plaintiff  suddenly  or  unex- 
pectedly run  on  defendant's  track  in  front  of  its  moving  car  and  by  reason  of 
which  and  as  the  sole  cause  thereof,  and  not  on  account  of  any  negligence  on 
the  part  of  defendant's  motorman  in  charge  of  said  car,  as  defined  to  you  by 
instruction  No.  1  herein,  said  decedent  was  run  over  and  killed  by  said  car, 
then  the  law  is  for  the  defendant  and  you  will  so  find." 

It  IS  well  settled  that,  in  order  to  excuse  the  company  upon  the 
ground  that  the  person  injured  came  upon  the  track  so  close  to  the 
car  that  the  motorman,  in  the  exercise  of  ordinary  care,  could  not 
have  stopped  it  in  time  to  prevent  the  injury,  the  car  must  have 
been  operated  at  a  reasonable  rate  of  speed.  Netter^s  AdirCr  v. 
Louisville  Railway  Co.,  134  Ky.  678,  121  S.  W.  636;  Louisville^ 
Railway  Co.  v.  Oaar,  112  S,  W.  1130 ;  Louisville  Railway  Co.  v. 
Byer's  Admfx,  130  Ky.  437,  113  S.  W.  463.  The  principal 
objection  urged  to  instruction  No.  4  is  that  the  foregoing  qualifica- 
tion is  not  properly  presented.  For  the  purpose  of  determining 
the  question,  the  two  instructions  must  be  read  together,  and  con- 
sidered as  a  whole.  It  will  be  observed  that  instruction  No.  1 ' 
imposed  upon  the  defendant's  motorman  the  following  duties: 
(1)  To  keep  a  lookout  ahead;  (2)  to  operate  the  car  at  a  reason- 
able rate  of  speed;  (3)  to  have  the  car  under  reasonable  control; 
(4)  to  give  notice  to  others  using  the  street  of  the  approach  of  the 
car  by  sounding  the  gong;  (5)  to  exercise  ordinary  care  generally 
to  avoid  injuring  other  persons  using  the  street.  For  a  failure  in* 
any  one  of  these  respects,  causing  the  death  of  decedent,  a  recovery 
by  plaintiff  was  authorized. 

The  duty  to  keep  a  lookout  and  use  ordinary  care  to  avoid 
injuring  persons  using  the  track  required  the  motorman,  not  only 
to  use  ordinary  care  to  avoid  injuring  decedent  after  his  peril  was 
discovered,  but  to  use  ordinary  care  to  discover  his  peril.  By 
instruction  No.  4  the  jury  were  not  authorized  to  find  for  the 
defendant  unless  they  believed  from  the  evidence  that  decedent 
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suddenly  or  unexpectedly  ran  on  defendant's  track  in  front  of  the 
moving  car^  and  by  reason  thereof^  and  as  the  sole  cause  thereof, 
and  not  on  account  of  any  negligence  on  the  part  of  defendant's 
motorman  in  charge  of  the  car,  as  defined  by  instruction  No.  1, 
the  decedent  was  run  over  and  killed.  In  other  words,  before 
plaintiff  could  recover,  the  jury  were  not  only  required  to  believe 
that  decedent's  running  in  front  of  the  car  was  the  sole  cause  of 
his  death,  but  the  further  fact  that  his  death  was  not  caused  by 
any  negligence  on  the  part  of  the  motorman,  as  defined  in  instruc- 
tion No.  1 ;  that  is,  that  there  was  no  failure  on  his  part  to  keep  a 
lookout,  or  to  operate  the  car  at  a  reasonable  rate  of  speed,  or  to 
have  same  under  reasonable  control,  or  to  give  notice  to  others 
using  the  street  of  the  approach  of  the  car,  by  sounding  the  gong, 
or  to  exercise  ordinary  care  to  avoid  injuring  persons  using  the 
street.  While  it  is  perhaps  the  better  plan  to  follow  the  language 
of  instructions  that  have  been  repeatedly  approved  by  this  court, 
yet  the  law  does  not  require  any  particular  set  of  words.  Just 
so  the  language  employed  clearly  presents  to  the  jury  the  precise 
questions  to  be  determined.  As  under  the  instructions  given,  the 
jury,  before  finding  for  the  defendant,  had  to  believe  not  only  that 
decedent's  running  in  front  of  the  car  was  the  sole  cause  of  his 
death,  but  that  his  death  was  not  occasioned  by  the  fact  that  the 
car  was  not  running  at  a  reasonable  rate  of  speed,  or  by  the  failure 
on  the  part  of  the  motorman  to  use  ordinary  care  to  avoid  injuring 
the  decedent,  both  before  and  after  his  peril  was  discovered,  we 
conclude  that  the  qualification  contended  for  by  counsel  for  defend- 
ant was  properly  included  in  the  instruction ;  that  is,  that  notwith- 
standing the  decedent  ran  in  front  of  the  car  so  close  to  it  that 
the  motorman  could  not,  by  the  exercise  of  ordinary  care,  have 
avoided  injuring  him,  this  inability  on  the  part  of  the  motorman 
to  avoid  the  injury  did  not  excuse  the  defendant,  unless  the  car 
was  being  operated  at  a  reasonable  rate  of  speed. 
Judgment  affirmed. 
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Nehring  v.  CormectictU  Co. 
(Connecticut — Supreme  Court  of  Errors.) 

1.  CoixisiON  WITH  Pedkstbian;  Failusb  to  Look  and  Listen;  CoNnaBUTOBT 

Nbguobncb.  —  A  pedestrian,  who  is  struck  and  killed  by  a  car  while 
crossing  the  street  without  paying  any  apparent  attention  to  «  car  ap- 
proaching from  his  rear,  is  guilty  of  ccmtributory  negligence. 

2.  CoNTRiBUTOBT  Neqliqbnce;   Pboximate  Cause.  —  The  contributory  negli- 

gence rule  has  no  practical  application  save  in  cases  where  the  defendant 
has  been  guilty  of  actionable  n^ligence. 

Contributory  negligence  cannot  be  invoked  as  a  defense  unless  it  was 
the  proximate  cause  of  the  injury. 

3.  Last  Clbab  Chance  Docteinb.  —  The  last  clear  chance  doctrine  embraces 

only  cases  where  the  careless  conduct  of  the  injured  person  cannot  be  said 
to  have  been  the  cause  of  the  injury. 

4.  Pboximate  Cause  Defined.  —  That  only  is  a  proximate  cause  of  an  event 

juridically  considered  which,  in  a  natural  sequence,  unbroken  by  a  new 
and  intervening  cause,  produces  that  event,  and»  without  which  that  event 
would  not  have  occurred.  It  must  be  an  efficient  act  of  causation  sepa- 
rated from  its  effect  by  no  other  act  of  causation. 

5.  Pboximate  Cause,  as  Related  to  Last  Cleab  Chance  Doctbinb,  Defined. 

—  Where,  after  the  plaintifl^s  peril,  to  which  he  has  carelessly  exposed 
himself  or  his  property,  becomes  known  to  the  defendant,  the  latter  intro- 
duces into  the  situation  a  new  and  independent  act  of  negligence  without 
which  there  would  have  been  no  injury  committed,  such  act  must  be  re- 
garded as  the  sole  proximate  cause  of  the  accident. 

Where  a  plaintiff  by  his  lack  of  care  places  himself  in  a  position  of 
danger  from  which  he  either  cannot,  or  cannot  reasonably,  escape  after 
the  discovery  of  his  danger,  if  the  defendant  after  discovering  plaintifl^s 
danger  fails  to  use  reasonable  care  to  save  him  from  harm,  and  harm 
results  from  such  failure,  the  former's  want  of  care  will  be  regarded  as 
the  sole  proximate  cause,  and  the  latter's  a  remote  cause  only. 

Where  a  plaintiff  by  his  lack  of  care  has  placed  himself  in  a  poMtion  of 
danger,  the  means  of  escape  from  which  are  open  to  him  by  the  exercise 
of  reasonable  care,  but  it  is  apparent  to  the  defendant,  in  time  to  avoid 
the  accident  by  the  exercise  of  due  care,  that  the  plaintiff  will  not  avail 
himself  of  them,  the  want  of  care  on  the  part  of  the  plaintiff  will  be 
regarded  as  a  remote  and  not  a  proxima/te  cause. 

Where  a  plaintiff  continued  as  an  active  agent  in  producing  the  con- 
ditions under  which  his  injury  was  received  down  to  the  time  of  its  occur* 

Last  Clear  Oliaiiee.  —  For  a  discussion  of  the  "last  clear  chance"  doe- 
trine,  see  Nellis  on  Street  Railways  (2d  Ed.),  §S  462,  463. 

Kotes  in  Tliis  Series  vpon  Last  Clear  Cliaiiee.— The  'Mast  clear 
chance"  doctrine  has  been  discussed  in  notes  in  this  series  as  follows:  4  St. 
Ry.  Rep.  685;  5  St  Ry.  Rep.  192;  6  St.  Ry.  Rep.  33,  451,  &14-527.  See  also 
the  note  to  Mather  ▼.  Metropolitan  St.  Ry.  Co.,  p.  477. 
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renoe,  or  at  least  until  it  was  too  late  for  the  defendant  with  knowledge 
of  his  peril  to  have  saved  him  by  the  exercise  of  reasonable  care  under 
the  circumstances,  his  n^Hgence  must  be  deemed  the  proximate  cause  of 
his  injury. 

Where  it  is  reasonably  apparent  to  the  one  who  inflicts  the  injury  that 
the  injured  one  is  careless  of  his  safety,  and  that,  in  continuance  of  his 
carelessness,  he  is  about  to  place  himself  in  a  position  of  danger,  which 
he  subsequently  does,  and  where  the  former  thereafter,  having  a  reason- 
able opportunity  to  save  him  from  harm,  fails  to  do  so,  the  conduct  of  the 
latter  must  be  regarded  as  the  proximate  and  not  the  remote  cause  of 
resulting  injury. 
0.  Nbguoence;  Failubb  to  Acquire  Knowledge.  —  Unreasonableness  in  one's 
conduct  as  a  foundation  for  responsibility  to  others  may  be  predicated 
upon  negligence  in  not  having  acquired  more  knowledge. 

Plahttiff  appeals  from  judgment  on  directed  verdict  for  defendant.    Reported 

84  Atl.  301. 


STATEMENT  OF  FACTS  BY  THE  COURT. 

Main  street  in  Ansonia  runs  substantially  north  and  south,  and 
is  about  forty-one  feet  wide  between  curbs.  A  single  line  of  trol- 
ley tracks  extends  through  the  middle  of  it.  Bank  street  crosses 
it  at  substantially  right  angles.  October  11,  1910,  Paul  Nehring, 
the  plaintiff's  intestate,  left  his  horse  and  wagon  standing  beside 
the  west  Main  street  curb  a  short  distance  south  of  Bank  street. 
He  visited  a  baker's  wagon  which  was  standing  by  the  curb  on  the 
opposite  side  of  Main  street  and  some  short  distance  north  of 
Bank  street,  and  there  made  a  purchase.  Having  done  so,  he 
started  with  the  expressed  purpose  of  going  to  his  own  wagon,  and 
walked  in  direct  line  of  it.  The  route  which  he  thus  took,  and 
continued  until  he  was  injured,  would  have  taken  him  diagonally 
across  the  street  and  trolley  tracks,  approaching  the  latter  at  a 
sharp  acute  angle.  He  kept  on  his  way  without  stopping  until  he 
was  struck  by  the  fender  of  a  car  which  came  upon  him  from  the 
north  at  a  fairly  fast  rate  of  speed.  He  was  hit  in  the  rear  upon 
the  right  side.  In  his  fall  he  was  drawn  under  the  car  in  such  a 
way  that  death  resulted.  No  one  of  the  several  witnesses  of  the 
affair,  or  portions  of  it,  saw  him  look  about  him  as  he  walked 
across  the  street,  or  take  any  other  precautions  for  his  safety.  The 
witnesses  all  testified  to  his  going  directly  forward  in  his  course 
without,  as  far  as  they  observed,  giving  apparent  attention  to  any- 
thing about  him.  He  was  somewhat  hard  of  hearing.  The  de- 
fendant introduced  no  evidence,  but  rested  upon  the  close  of  the 
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plaintiff's  oase^  and  asked  that  a  verdict  be  directed  in  its  behalf. 
The  facts  bearing  upon  the  alleged  negligence  of  the  defendant 
need  not  be  recited,  as  they  have  no  pertinence  to  the  opinion.  It 
is  not  claimed  that  the  injury  was  wilfully  or  maliciously  caused. 

Robert  L.  Munger,  of  Ansonia,  for  appellant. 

John  P.  Kellogg,  of  Waterbury,  and  Joseph  F.  Berry,  of  New 
Haven,  for  appellee. 

Opinion  by  Pbentice,  J. : 

It  is  clear  and  unquestioned  that  there  was  evidence,  justifying 
its  submission  to  the  jury,  tending  to  establish  the  defendant's 
negligence  in  the  premises  directly  contributing  to  produce  the 
fatal  injury  which  the  plaintiff's  intestate  suffered.  The  verdict 
for  the  defendant  was  directed  upon  the  ground  that  the  plaintiff 
had  failed  to  present  evidence  suflScient  to  go  to  the  jury  tending 
to  establish  the  intestate's  freedom  from  contributory  negligence. 
Plaintiff's  counsel  in  his  brief  formally  takes  issue  with  this  con- 
clusion of  the  court,  asserting  that  the  evidence  was  such  as  en- 
titled the  plaintiff  to  go  to  the  jury  upon  the  question  of  the 
intestate's  negligence.  It  is  apparent,  however,  that  little  reliance 
is  placed  upon  this  particular  claim,  and  that  the  contention  that 
the  court  erred  must  fail  unless  the  appeal  which  is  made  to  the 
so-called  doctrine  of  "  the  last  clear  chance,"  otherwise  known  as 
supervening  or  intervening  negligence,  is  well  made.  This  appeal 
is  urged  with  vigor,  so  that  the  plaintiff's  main  contention,  which 
alone  calls  for  serious  consideration,  is  that,  notwithstanding  the 
intestate's  failure  to  use  ordinary  care,  the  defendant  is  liable 
through  the  operation  of  the  doctrine  referred  to,  which,  it  is  said, 
the  court  disregarded. 

The  appeal  which  is  thus  made  is  one  which  has  become  quite 
common  of  late,  and  it  is  repeated  in  several  other  cases  pending 
for  decision.  It  is  apparent  from  the  variety  of  circumstances 
umier  which  they  are  made,  and  the  positions  which  are  assumed 
in  support  of  them,  that  there  exists  in  toany  quarters  a  by  no 
means  clear  understanding  of  the  doctrine  thus  invoked.  This 
is  by  no  means  strange  in  view  of  the  lack  of  consistency  and  in- 
telligent statement  which  characterizes  the  numerous  cases  which 
have  dealt  with  the  subject,  and  the  confused  condition  in  which 
many  of  them  have  left  it.     It  is  hard  to  find  a  branch  of  the  law 
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which  has  received  more  unsatisfactory  and  inadequate  treatment 
at  the  hands  of  the  courts  than  has  this,  or  one  which  is  more  in 
need  of  intelligent  and  consistent  determination.  The  cases 
involving  in  some  way  the  matter  are  numerous,  and  one  must  be 
hard  to  suit  who  cannot  find  in  some  of  them  implied  or  express 
support  for  his  preconceived  view.  The  most  diflScult  thing  to 
find  is  a  clear  expression  of  fundamental  principles,  and  logical 
and  consistent  statements  of  their  application  to  varying  condi- 
tions. The  late  Seymour  D.  Thompson,  in  his  work  on  Negli- 
gence, calls  attention  to  this  feature  of  the  situation,  and  makes 
some  forcible  observations  concerning  the  positions  which  have 
been  taken  by  some  courts.     Section  231  et  seq. 

It  is  fortunate  for  us,  however,  that  this  court  early  asserted, 
^and  has  since  held  true,  to  one  general  position.  We  are  thus 
spared  the  embarrassment,  under  which  text-writers  and  not  a  few 
courts  have  labored,  of  dealing  with  a  variety  of  dicta  or  decisions 
troublesome  to  harmonize  with  each  other,  if  not  with  sound  rea- 
son. It  is  further  our  good  fortune  that  the  position  thus  early 
assumed  in  this  jurisdiction  is  one  which  stands  the  test  of  reason, 
and  comports  with  public  policy  best  of  all,  and  has  come  to  claim 
the  concurrence  of  the  best  authorities,  courts  and  text-writers. 

The  notion  appears  to  be  more  or  less  prevalent  that  this  so- 
called  doctrine  is  a  discovery  of  recent  years,  that  it  embodies  a 
new  legal  principle,  and  that  this  principle  is  one  which  invades 
the  domain  formerly  assigned  to  contributory  negligence,  and  sets 
limitations  upon  the  operation  of  this  latter  doctrine,  so  long  and 
so  deeply  imbedded  in  English  and  American  jurisprudence.  This 
is  by  no  means  true  as  respects  either  the  age  or  the  character  and 
scope  of  the  principle  which  it  embodies.  The  names  by  which  it 
has  come  to  be  known  are  indeed  of  recent  origin,  and  perhaps  its 
present  vogue,  and  the  misconception  which  prevails  as  to  its  true 
place  in  the  law  of  negligence,  is  due  in  part  to  its  thus  being  given 
an  independent  status  in  the  terminology  of  the  law.  In  fact,  the 
principle  is  no  modern  discovery.  It  runs  back  to  the  famous 
"  Donkey  Case  "  of  Davies  v.  Mann,  10  Mees.  &  W.  546,  decided 
in  1842.  It  was  distinctly  recognized  by  this  court  in  Ishell  v. 
New  York  &  N.  H.  R.  Co.,  27  Conn.  393,  71  Am.  Dec.  78.  It 
was  then  not  only  recognized,  but  its  true  place  in  the  law  was 
assigned  to  it.  It  was  shown  to  be  no  independent  principle 
operating  by  the  side  of,  and  possibly  overstepping  the  bounds  of, 
other  principles,  but  merely  a  logical  and  inevitable  corollary  of 
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the  long  accepted  doctrine  of  actionable  negligence  as  affected  by 
contributory  negligence.  The  definition  of  its  place,  which  was 
made  in  the  clear-cut  language  of  Judge  Ellsworth,  inexorably  for- 
bade that  it  could  by  possibility  run  counter  in  its  application  to 
the  contributory  negligence  rule.  This  fundamental  principle  we 
have  steadily  adhered  to.  Smith  v.  Connecticut  Ry.  &  Ltg.  Co., 
80  Conn.  268,  270,  67  Atl.  888,  17  L.  R.  A.  (N.  S.)  707;  Elliott 
V.  New  York,  N.  H.  &  H.  R.  Co.,  83  Conn.  320,  322,  76  Atl,  298; 
Id.,  84  Conn.  444,  447,  80  Atl.  283. 

There  are,  indeed,  cases  which  give  countenance  to  a  different 
view  upon  this  latter  subject.  But  their  dicta  oftentimes,  not  to 
say  generally,  uttered  without  an  apparent  comprehension  of  their 
logical  consequence,  would  create  havoc-  with  the  law,  and  leave  it 
guideless,  or  with  two  conflicting  guides.  A  sober  second  thought 
is,  however,  fast  correcting  this  mistake,  so  that  there  has  already 
come  to  be  a  general  concurrence  of  the  well-considered  authorities 
in  the  view  which  has  been  taken  in  this  jurisdiction. 

The  contributory  negligence  rule  has  no  practical  application 
save  in  cases  where  the  defendant  has  been  guilty  of  actionable 
negligence.  It  proceeds  upon  the  theory  that,  whenever  a  person 
injured  has  contributed  essentially  to  his  injury  by  his  own  negli- 
gent conduct,  the  law  will  not  give  him  redress,  even  against  an- 
other who  may  have  been  directly  instnmiental  in  producing  the 
result.  To  furnish  a  basis  for  its  application  there  must  have  been 
a  concurrence  of  negligent  conduct.  This  negligent  conduct,  fur- 
thermore, must  have  been  of  such  a  character  and  so  related  to  the 
result  as  to  entitle  it  to  be  considered  an  efficient  or  proximate 
cause  of  it.  If  there  is  a  failure  to  use  due  care  on  the  part  of 
either  party  at  such  a  time,  in  such  a  way  or  in  such  a  relation  to 
the  result  that  it  cannot  fairly  be  regarded  as  an  efficient  or  proxi- 
mate cause,  the  law  will  take  no  noto  of  it  Causa  proxima,  nan 
remota,  spectatur. 

It  thus  logically  follows  that,  although  a  plaintiff  may  have 
failed  to  exercise  reasonable  care  in  creating  a  condition,  or  in 
some  other  way  which  cannot  be  fairly  said  to  have  been  the  proxi- 
mate cause  of  the  injuries  of  which  he  complains,  the  contributory 
negligence  rule  cannot  be  invoked  against  him.  The  question  with 
respect  to  negligent  conduct  on  the  part  of  a  person  injured 
through  the  negligence  of  another  as  affecting  the  former^s  right 
to  recover  thus  becomes  resolved  in  every  case  into  one  as  to 
whether  or  not  that  conduct  of  his  was  a  proximate  cause  of  the 
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injury.  If  it  was,  then  the  contributory  negligence  rule  is  appli- 
cable, and  the  plaintiff  will  by  its  operation  be  barred  from  re- 
covery. If  it  was  not,  that  rule  has  no  pertinence  to  the  situation, 
since  there  was  no  concurrence  of  negligence,  without  which  there 
can  be  no  contributory  negligence  in  the  legal  sense.  It  is  conduct 
of  the  latter  kind  —  that  is,  conduct  careless  in  itself,  but  not  con- 
nected with  the  injury  as  a  proximate  cause  of  it  —  to  which  the 
so-called  doctrine  of  '^the  last  dear  chance"  relates,  and  that 
doctrine  embraces  within  its  purview  such  conduct  only. 

This  being  so,  it  may  well  be  questioned  whether  the  doctrine 
deserves  a  classification  and  a  name  as  of  an  independent  prin- 
ciple. But  if  for  convenience  sake  or  other  reason  it  is  to  be  digni- 
fied in  that  way,  it  is  apparent  that  there  is  no  manner  of  incon- 
sistency between  it  and  the  contributory  negligence  rule,  and  that 
the  domain  of  the  latter  rule  is  in  no  way  invaded  or  narrowed  by 
a  full  recognition  of  it.  It  follows  that  the  decisive  question,  in 
each  case  where  a  plaintiff  injured  is  found  to  have  been  at  fault 
in  the  premises  from  his  failure  to  exercise  the  required  degree  of 
care,  resolves  itself  into  one  as  to  whether  that  fault  was  or  was  not 
a  proximate  cause  of  the  injury,  and  that  the  answer  to  that  ques- 
tion will  infallibly  determine  whether  or  not  it  will  bar  a  recovery. 

These  principles  and  this  ultimate  conclusion  have  become  firmly 
established  in  the  law  of  this  State  by  the  course  of  the  decisions 
already  referred  to  and  others.  Knowles  v.  C ram f  ton,  55  Conn* 
336,  345,  11  Atl.  593 ;  Smithwick  v.  Hall  &  Upson  Co.,  59  Conn. 
261,  269,  21  Atl.  924,  12  L.  R  A.  279,  21  Am.  St.  Rep.  104. 
They  have  also  had  the  approval  of  numerous  cases  elsewhere,  of 
which  the  following  are  typical:  Button  v.  Hudson  River  Co., 
18  N.  T.  248;  Murphy  v.  Dewne,  101  Mass.  455,  3  Am.  Rep.  390; 
Richmond  v.  Sacramento  Valley  R.  Co.,  18  Cal.  351 ;  Nashua  Iron 
&  Steel  Co.  V.  Worcester,  etc.,  Ry.  Co.,  62  N.  H.  160.  See  16  Va. 
Law  Reg.  162.  A  note  found  in  55  L.  R.  A.  419,  contains  an  ex- 
haustive review  of  the  many  cases,  and  strongly  supports  this  posi- 
tion. Thompson,  in  his  work  on  Negligence,  section  230,  forcibly 
comments  that  any  doctrine  which  brings  the  contributory  negli- 
gence and  last  clear  chance  rules  into  conflict 

"introduces  a  principle  of  manifest  injustice,  and  throws  the  whole  snbjeet 
into  confusion." 

Thus  far  we  have  had  the  way  marked  out  for  us  by  the  clearly 
defined  doctrine  of  former  opinions.     But  the  proposition  just 
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Btatedy  which  is  thus  supported,  while  sufficient  for  the  determina- 
tion of  many  cases,  and  furnishing  a  helpful  guide  in  most  others, 
does  not  resolve  all  the  difficulties  which  may  be  encountered.  It 
leaves  the  question  open  as  to  when  negligent  conduct  in  a  person 
injured  in  his  person  or  property  is  to  be  regarded  as  a  proximate 
cause  of  the  injury.  How  dose  must  be  the  causal  connection  be- 
tween the  negligence  and  the  injury  ?  It  is  at  this  point  that  any 
real  uncertainty  or  trouble  arises  under  the  doctrine  of  this  juris- 
diction. 

We  are  indeed  furnished  with  general  definitions  of  "proxi- 
mate "  cause,  as  in  Smith  v.  Connecticut  By.  &  Ltg.  Co.,  80  Conn. 
268,  270,  67  Atl.  888,  889,  17  L.  R  A.  (K  S.)  707,  where  the 
following  language  is  used : 

''That  only  is  a  proximate  cause  of  an  event  juridically  considered  whidi 
in  a  natural  sequence,  unbroken  by  a  new  and  intervening  cause,  produces  that 
event,  and  without  which  that  event  would  not  have  occurred.  It  must  be 
an  efficient  act  of  causation  separated  from  its  effect  by  no  other  act  of 
causation." 

But  admirable  as  this  definition  is  as  an  abstract  statement,  it 
leaves  the  door  of  uncertainty  open  when  an  attempt  is  made  to 
make  application  of  it  to  certain  concrete  situations. 

The  defendant  in  another  pending  case  involving  the  principle 
under  discussion  asserts  that  the  last  clear  chance  doctrine  is  one 
which  can  have  no  application  except  to  cases  where  the  plaintiflPs 
negligence  had  ceased  in  time  for  the  defendant  to  have  saved  him 
by  the  exercise  of  due  care.  A  considerable  number  of  authorities 
are  cited  in  support  of  that  proposition,  which  is  strongly  advo- 
cated in  a  note  found  in  7  L.  R.  A.  (N.  S.)  132,  in  which  the 
cases  thus  cited  and  others  are  reviewed. 

We  have  no  occasion  to  quarrel  with  these  cases,  or  their  con- 
clusion, since  upon  examination  the  proposition  asserted  in  them 
does  not  essentially  change  the  nature  of  the  ultimate  decisive  in- 
quiry which  is  required  to  be  made  under  our  statement  of  the 
governing  rule.  The  negligence  referred  to  in  the  claimed  rule  is, 
of  course,  that  which  the  law  so  denominates,  to  wit,  want  of  due 
care  which  is  a  proximate  cause  of  harm.  The  proposition  is  not 
dealing  with  a  lack  of  due  care  which  the  law  ignores.  When  it 
speaks  of  the  negligence  ceasing,  negligence  in  the  legal  sense  is 
meant.  It  may  in  a  given  case  cease  in  the  sense  that  prudent 
conduct  takes  its  place.     It  may  for  all  legal  purposes  cease 
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through  the  relegation  of  it,  as  events  progress,  to  the  domain  of 
remote  cause.  In  other  words,  it  ceases  when  and  only  when  the 
conditions  of  contributory  negligence  disappear.  The  claimed  test 
thus  solves  no  problems.  It  only  brings  one  back  in  doubtful  cases 
to  the  inquiry  whether  the  plaintiff's  conduct,  lacking  in  due  care, 
•was  of  such  a  character,  or  so  related  to  the  injury  that  it  ought 
to  be  regarded  as  a  proximate  cause  of  it,  as  the  real  test  which 
must  be  applied. 

The  impossibility  of  framing  any  general  abstract  statement 
which  will  suflSce  to  resolve  the  difficulties  which  may  be  presented 
under  varying  conditions,  or  to  anticipate  all  such  conditions,  is 
apparent.  We  shall  undertake  no  such  task.  There  are,  however, 
certain  sets  of  conditions  of  not  infrequent  occurrence  concerning 
which  general  conclusions  may  be  made  safely  and  profitably. 

There  is,  for  instance,  the  occasional  case  where,  after  the  plain- 
tiff's peril,  to  which  he  has  carelessly  exposed  himself  or  his  prop- 
erty, becomes  known  to  the  defendant,  the  latter  introduces  into 
the  situation  a  new  and  independent  act  of  negligence  without 
which  there  would  have  been  no  injury  committed.  Such  was  the 
case  of  Smith  v.  Connecticut  By.  &  Ltg.  Co.,  80  Conn.  268,  270, 
67  Atl.  888,  17  L.  E.  A.  (N.  S.)  707,  and  it  was  there  held  in 
accordance  with  sound  reason  that  this  new  negligence  was  to  be 
regarded  as  the  sole  proximate  cause  of  the  accident  which  ensued. 
The  rule  for  that  type  of  case  is  thus  furnished. 

Cases  of  another  class  occasionally  arise  where  it  is  disclosed 
that  the  plaintiff  has  by  his  lack  of  care  placed  himself  in  a  posi- 
tion of  danger  from  which  he  either  cannot,  or  cannot  reasonably, 
escape  after  the  discovery  of  his  danger.  Here  again  there  can  be 
no  hesitation  in  saying  that  if  the  defendant,  after  his  discovery 
that  the  plaintiff  is  in  the  situation  described,  fails  to  use  reason- 
able care,  and  that  is  care  proportioned  to  the  danger,  to  save  him 
from  harm,  and  harm  results  from  such  failure,  the  former's  want 
of  care  will  be  regarded  as  the  sole  proximate  cause,  and  the  latter's 
a  remote  cause  only. 

The  situation  just  stated  is  not  infrequently  changed  in  that 
means  of  escape  were  open  to  the  plaintiff  by  the  exercise  of  rea- 
sonable care,  but  it  was  apparent  to  the  defendant  in  season  to 
have  avoided  the  doing  of  harm  by  the  exercise  of  due  care  that 
the  plaintiff  would  not  avail  himself  of  them.  Here  it  is  assumed 
,  that  the  situation  of  exposure  had  been  created  and  established  by 
the  plaintiff's  action  before  the  period  of  time  began  within  which 
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the  defendant  acting  reasonably  might  have  saved  him,  and  that 
within  that  period  the  plaintiff  did  nothing  to  create  or  materially 
change  that  situation  by  active  conduct  which  was  not  marked  by 
reasonable  care.  Under  the  assumption  he  remains  passive,  in  so 
far  at  least  as  negligent  action  is  concerned,  and  can  be  r^arded 
as  careless  only  in  this  that  he  did  not  awake  to  his  surroundings, 
and  do  what  he  reasonably  could  to  avoid  the  threatened  conse- 
quences of  a  situation  which  he  had  already  negligently  brought 
about.  In  sudi  cases  the  humane,  and  to  our  mind  the  better, 
reason,  all  things  considered,  leads  to  the  conclusion  to  which  our 
former  opinions  already  cited  commit  us,  and  which  a  large  num- 
ber of  cases  elsewhere  approve,  that  the  want  of  care  on  the  part 
of  the  plaintiff  will  be  regarded  as  a  remote  and  not  a  proximate 
cause. 

Another  important  variation  is  oftentimes  introduced  into  the 
situation,  in  that  the  plaintiff  continued  as  an  active  agent  in  pro- 
ducing the  conditions  under  which  his  injury  was  received  down 
to  the  time  of  its  occurrence,  or  at  least  until  it  was  too  late  for  the 
defendant  with  knowledge  of  his  peril  to  have  saved  him  by  the 
exercise  of  reasonable  care  under  the  circumstances.  This  varia- 
tion imports  into  the  situation  an  important  factor.  The  plaintiff, 
during  the  period  named,  is  not  merely  passively  permitting  an 
already  fixed  condition  to  remain  unchanged.  He  is  an  actor  upon 
the  scene.  He  is  by  acts  of  his  volition  bringing  into  the  situation 
which  confronts  the  defendant  changed  conditions,  and  in  the  full- 
est sense  co-operating  with  the  latter  in  bringing  about  the  ulti- 
mate result.  In  such  case  his  conduct  must  be  regarded  as  a  con- 
curring efficient  cause.  It  is  in  the  fullest  sense  a  proximate  and 
not  a  remote  one,  making  his  negligence  contributory. 

It  is  said,  however,  that  there  are  cases,  and  there,  of  course, 
are,  where  it  is  reasonably  apparent  to  the  one  who  inflicts  the 
injury  that  the  injured  one  is  careless  of  his  safety,  and  that,  in 
continuance  of  his  carelessness,  he  is  about  to  place  himself  in  a 
position  of  danger,  which  he  subsequently  does,  and  where  the 
former  thereafter,  having  a  reasonable  opportunity  to  save  him 
from  harm,  fails  to  do  so,  and  it  is  contended  that  in  such  cases  the 
conduct  of  the  latter  be  regarded  as  a  remote  cause  only  of  the  re- 
sulting harm.  We  are  unable  to  discover  any  logical  reason  for 
such  a  conclusion,  or  any  place  at  which  a  practical  or  certain  line 
of  division  can  be  drawn  between  that  careless  conduct  of  a  man, 
playing  some  part  in  an  injury  to  him,  which  the  law  VTill  regard 
Vol.  8—32 
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as  having  that  causal  connection  with  the  injury  which  makes  it  a 
proximate  cause,  and  that  careless  conduct  which  will  not  be  so 
regarded,  if  the  contention  under  consideration  is  to  be  approved. 
The  conduct  of  the  man  who  inflicts  the  injury  under  such  general 
conditions  may  indeed  be  such  that  it  is  open  to  the  charge  of 
wilfulness  or  wantonness.  If  so,  the  case  is  not  one  of  negligence, 
and  the  defense  of  contributory  negligence  would  not  be  available. 
Rowen  v.  New  York,  N.  H.  &  H.  R.  Co.,  69  Conn.  364,  371,  21  Atl. 
1073.  If  the  conduct  is  not  wilful  or  wanton,  it  is  negligent  only. 
Thus  treated,  it  forms  one  factor  of  negligence  in  the  situation. 
The  plaintiff's  want  of  care  is  another  factor,  and  it  certainly  has 
something  substantial  to  do  in  bringing  about  the  result  reached. 
Upon  what  theory  or  foundation  in  reason  it  can  be  said  that, 
under  the  circumstances  assumed,  it  is  not  an  eflScient  cause  of  that 
result  cooperating  concurrently  with  the  other  cause  to  be  found 
in  the  other  party's  negligence,  we  are  unable  to  discover.  The 
causal  connection  is  plain  to  be  seen,  and  the  act  of  causation  is 
that  of  a  positive  act  of  volition.  The  two  actors  upon  the  scene 
owe  precisely  the  same  duty  to  be  reasonably  careful.  Dexter  v. 
McCready,  54  Conn.  171,  174,  5  Atl.  855.  Neither  occupies  in 
that  regard  a  superior  position,  and  the  one  who  suffers  can  claim 
no  precedence  over  his  fellow  actor  or  at  the  hands  of  the  law. 
To  say  that  no  matter  if  one  be  negligent  in  going  forward  into 
danger,  or  in  creating  new  conditions  or  complicating  them,  the 
law  will  protect  him  and  cast  upon  the  other  party  the  responsi- 
bility for  the  result,  is  to  ignore  the  fundamental  principle  of  con- 
tributory negligence,  and  bring  the  law  upon  that  subject  into 
hopeless  confusion,  and  merit  for  it  the  condemnation  which 
Thompson  has  so  forcibly  expressed.  Thompson  on  Negligence, 
§§  230,  233.  The  well-considered  cases  which  have  directly  dealt 
with  this  subject  agree  with  us,  we  think,  in  our  view  that  active 
continuing  negligence  of  the  kind  assumed  is  to  be  regarded  as 
contributory  in  the  legal  sense.  Butler  v.  Railway  Co.,  99  Me. 
149,  160,  58  Atl.  775,  105  Am.  St.  Rep.  267 ;  Murphy  v.  Deane, 
101  Mass.  455,  465,  3  Am.  Rep.  390 ;  Dyerson  v.  Union  Pacific 
R.  Co.,  74  Kan.  528,  87  Pac.  680,  7  L.  R.  A.  (N.  S.)  132,  11  Ann. 
Cas.  207 ;  Little  v.  Superior  Rapid  Transit  R.  Co.,  88  Wis.  402, 
409,  60  N.  W.  705 ;  Green  v.  Los  Angeles,  etc.,  R.  Co.,  143  Cal. 
31,  47,  76  Pac.  719,  101  Am.  St.  Rep.  68;  Olson  v.  NoHhem 
Pacific  R.  Co.,  84  Minn.  258,  87  N.  W.  843. 

We  have  thus  far  dealt  with  cases  in  which  actual  knowledge 
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on  the  part  of  the  defendant  of  the  plaintiff's  peril  enters  into  the 
assumption  of  facts.  Suppose,  however,  that  such  knowledge  is 
not  established,  but  facts  are  shown  from  which  it  is  claimed  that 
the  defendant  ought  in  the  exercise  of  due  care  to  have  known  of 
it    What  shall  be  said  of  such  a  situation  ? 

In  so  far  as  imputed  or  constructive  knowledge  may  be  embraced 
in  the  assumption,  the  simple  answer  is  to  be  found  in  the  legal 
principle  that  full  and  adequate  means  of  knowledge  present  to  a 
person  when  he  acts  are  under  ordinary  circumstances  treated  as 
the  equivalent  of  knowledge.    Post  v.  Clark,  35  Conn.  339,  342. 

But  our  assumption  reaches  outside  of  the  domain  of  knowledge, 
either  actual  or  constructive.  It  suggests,  in  the  use  of  the  phrase 
"  ought  in  the  exercise  of  due  care  to  have  known,"  freqeuntly  met 
with  in  the  books,  the  existence  of  a  duty  to  exercise  due  care  to 
£icquire  knowledge,  and  the  query  is  whether  the  law  recognizes 
the  existence  of  such  a  duty  to  the  extent  of  making  it  a  founda- 
tion for  responsibility  for  conduct,  akin  to  that  which  flows  from 
conduct  with  actual  or  constructive  knowledge. 

We  have  frequently  held  that  the  character  of  one^s  conduct  in 
respect  to  care  is  to  be  determined  in  view  of  what  he  should  have 
known  as  well  as  of  what  he  did  in  fact  know.  Snow  v.  Coe  Brass 
Co.,  80  Conn.  63,  66  Atl.  881.  In  these  cases  the  question  has 
been  as  to  one's  duty  for  his  own  self-protection.  That  duty,  ac- 
cording  to  established  principles,  involves  the  making  of  reason- 
able  use  of  one's  senses  under  the  penalty  of  forfeiture  of  all  claim 
for  redress  in  the  event  that  harm  results.  Popke  v.  New  York, 
N.  H.  £  H.  R.  Co.,  81  Conn.  724,  71  Atl.  1098. 

But  how  about  a  duty  of  acquiring  knowledge,  owed  to  others 
for  their  safety,  which,  not  being  performed,  will  furnish  a  basis 
of  liability  ?  In  Elliott  v.  New  York,  N.  H.  &  H.  R.  Co.,  83  Conn. 
320,  76  Atl.  298,  we  recognize  that  such  a  duty  might  exist.  That 
case  involved  the  conduct  of  a  locomotive  engineer  operating  his 
engine  at  a  grade  crossing,  and  we  approved  a  charge  which  gave 
to  the  knowledge  which  the  engineer,  under  the  conditions,  ought 
in  the  use  of  due  care  to  have  had,  the  same  effect  as  actual  knowl- 
edge. The  duty  imposed  upon  him  was  one  to  be  watchful  in 
order  that  needless  harm  might  not  come  to  persons  who  might 
be  using  the  crossing  from  the  dangerous  instrument  of  his  call- 
ing. The  duty  was  one  toward  others  which  the  circumstances  and 
conditions  must  be  regarded  as  fairly  creating.  For  a  like  reason 
a  similar  duty  rests  upon  other  persons  and  under  other  conditions. 
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in  greater  or  lesser  measure.  Whether  it  exists,  and  the  extent  of 
it,  depends  upon  the  circumstances  of  each  situation.  A  circum- 
stance of  chief  significance,  perhaps,  is  one  which  concerns  the 
character  of  that  about  which  the  person  is  engaged  in  respect  to 
its  being  calculated,  under  the  conditions,  to  work  injury  to  others. 
And  so  it  is  that  a  locomotive  engineer,  a  motorman  of  a  troUej 
car  running  in  a  highway,  or  a  chauffeur  driving  an  automobile, 
is  under  a  duty  to  be  watchful  for  the  protection  of  others  which 
another  man  under  other  conditions  would  not  owe  to  his  fellows. 
Unreasonableness  in  one's  conduct  as  a  foundation  for  responsi- 
bility to  others  cannot  justly  be  established  upon  the  basis  of 
knowledge  not  possessed.  It  can  with  propriety  be  predicated 
upon  negligence  in  not  having  acquired  more  knowledge.  Negli- 
gence in  this  respect,  as  in  all  others,  implies  the  existence  of  a 
duty  to  make  use  of  means  of  knowledge.  This  duty  must  be 
found  in  the  circumstances,  and  caution  must  be  exercised  in  order 
that  it,  with  its  consequences,  be  not  raised  where  the  circum- 
stances do  not  fairly  impose  it,  or  be  extended  beyond  the  limits 
which  the  circumstances  fairly  justify. 

An  examination  of  the  evidence  in  the  present  case,  and  all  of 
it  is  the  plaintiff's,  discloses  that  she  failed  entirely  to  prove  that 
her  intestate  was  free  from  contributory  n^ligence.  On  the  con- 
trary, it  clearly  shows  that  he  did  not  exercise  due  care,  and  that 
his  want  of  care  was  a  proximate  cause  of  his  death.  The  wit- 
nesses are  in  entire  accord  in  showing  that  immediately  prior  to 
the  moment  when  he  was  struck  by  the  car,  and  down  to  that 
moment,  he  was  walking  in  a  diagonal  course  across  the  main  street 
in  Ansonia,  and  in  a  course  which  would  take  him  across  the 
trolley  tracks  laid  therein,  that  his  course  was  one  which  would, 
as  he  approached  these  tracks,  bring  him  to  them  at  a  pronounced 
acute  angle,  so  that  his  view  of  them  in  one  direction  would  be 
practically  obscured,  that  he,  not  having  the  benefit  of  a  normal 
sense  of  hearing,  did  not  look  about  him  or  take  any  of  the  ordi- 
nary precautions  for  his  safety,  that  he  kept  steadily  on  his  way 
until  he  was  hit  in  the  rear  upon  the  right  side  by  the  fender  of 
the  car  which  approached  from  that  direction.  It  thus  appeared, 
and  a  jury  could  not  have  found  otherwise  reasonably,  that  the 
intestate  down  to  the  final  moment  of  impact  continued  in  his 
negligent  course  of  action,  and  in  a  most  effective  way  helped  to 
create  the  dangerous  situation  in  which  he  was  injured.     For 
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aught  that  appears,  he  did  not  step  onto  the  zone  of  danger  until 
the  very  instant  that  he  was  hit,  and  he  took  that  step  by  the  vol- 
untary act  of  his  own  volition.  Under  the  principles  already  laid 
down,  his  negligent  conduct  must  be  regarded  as  a  proximate  cause 
of  the  harm  which  befell  him,  and  he  as  having  been  guilty  of  con- 
tributory negligence  barring  recovery  in  the  action. 

There  is  no  error.    The  other  judges  concurred,  except  Oegbob 
W.  Whsbleb  and  Kalfh  Wheeles,  J  J. 


Vine  V.  Berkshire  8L  Ry.  Co. 
(MassadmsettB  —  Supreme  Judicial  Court.) 

1.  PA88BNGEB8;  AssuRiLNCE  TO  OF  Oppobtuntft  TO  AuoHT.  —  Where  a  con- 

ductor, having  been  informed  of  a  passenger's  desire  to  alight,  stops  the 
car  for  that  purpose,  the  passenger  is  thereby  assured  that  she  will  have 
a  reasonable  opportimity  to  pass  safely  to  the  street. 

2.  Duty  of  Conductor  Bbfobb  Signalino  Cab  to  Start  After  Discharging 

Pabsbngerb.  —  After  a  street  car  has  been  stopped  to  allow  passengers 
to  alight,  it  is  the  duty  of  the  conductor,  before  giving  the  signal  to  start 
the  car  again,  to  use  reasonable  care  to  see  if  all  passengers  have  alighted. 

3.  Question  for  Jury;  Conductor's  Negugencb;  Dub  Care  by  Pabbbngeb 

Alighting.  —  Action  for  injuries  to  a  passenger  by  the  starting  of  a  car 
while  she  was  alighting.  Held,  that  the  question  of  plaintifiTs  due  care 
and  of  the  conductor's  negligence  were  for  the  jury. 

4.  iNSTBUcnoNS.  —  An  instruction  that  if  the  plaintiff  was  injured  in  at- 

tempting to  alight  while  the  car  was  moving  she  could  not  recover  amply 
protected  the  rights  of  the  defendant,  and  it  was  not  error  to  refuse  its 

iBjurj  to  AliBhtins  PaMenser  by  Starttns  of  Gar.  —  In  Nellis  on 
Street  Railways  (2d  Ed.),  §  305,  it  is  said:  "Where  a  bell  has  been  sounded 
to  stop  the  car  at  a  certain  street,  the  operators  in  charge  of  the  car  are 
bound  to  know  that  passengers  may  and  constantly  do  act  upon  the  warning, 
thus  given.  And  it  is  the  duty  of  the  motorman  to  use  reasonable  care  in 
listening  for  the  usual  signal  to  stop  the  car  and  give  passengers  an  oppor- 
tunity to  alight)  and,  when  signaled  by  a  passenger,  to  stop  his  car  at  a  usual 
and  customary  station  for  stopping,  a  sufficient  length  of  time  to  give  him  a 
reasonable  opportunity  to  alight  in  safety,  and  his  failure  to  perform  this 
duty  constitutes  negligence.  Where  a  car  has  stopped  to  permit  passengers  to 
alight,  it  is  the  duty  of  the  conductor  to  ascertain  and  know  whether  the 
passengers  have  alighted  before  he  starts  the  car.  The  conductor  of  a  street 
car,  when  he  knows  that  passengers  desire  to  leave  his  car  at  a  certain  street, 
must  hold  the  car  at  a  standstill  until  all  of  them  have  safely  alighted,  and 
Bee  that  all  have  done  so  before  he  gives  the  motonnan  his  signal  to  start." 
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request  to  charge  that  if,  at  the  time  the  signal  to  start  the  car  was 
given,  plaintiff  was  in  a  position  of  safety  on  the  floor  or  body  of  the  car, 
and  such  signal  was  heard  by  her,  she  cannot  recover. 

DKncNDANT  excepts  to  verdict  for  plaintiff.    Reported  99  N.  £.  473. 

C.  p.  Niles,  of  North  Adams,  and  J.  W.  Lewis  and  J.  F. 
Noxon,  both  of  Pittsfield,  for  plaintiff. 

Henry  Tf .  Ely,  J.  B.  Ely  and  /.  D.  Lennehan,  all  of  Springfield, 
for  defendant. 

Opinion  by  Braley,  J. : 

The  rulings  requested  by  the  defendant  could  not  have  been 
given.  It  appartnely  offered  no  evidence  directly  controlling  the 
testimony  of  the  plaintiff,  from  which  the  jury  would  have  been 
warranted  in  finding  that  the  conductor,  who  had  been  informed 
of  the  plaintiff's  purpose,  stopped  the  car  to  enable  her  and  other 
passengers /to  alight.  By  this  act  the  defendant  assured  the  plain- 
tiff that  she  would  have  a  reasonable  opportunity  to  pass  safely 
to  the  street,  and  in  appropriate  language  the  jury  were  so  in- 
structed. Rand  v.  Boston  Elev.  Ry.,  198  Mass.  569,  571,  84  N. 
E.  841,  and  cases  cited.  The  only  account  of  what  followed  ap- 
pears in  the  plaintiff's  statements,  which  if  believed  were  suffi- 
cient to  show  that  as  the  car  stopped  she  arose  from  her  seat  nearly 
in  the  center  and  moved  toward  the  side,  where  she  grasped  a 
stanchion  with  her  right  hand,  and  stood  with  one  foot  on  the  car 
floor  preparing  to  step  down.  But  before  taking  the  step  the  con- 
ductor, who  remained  on  the  running  board,  gave  a  signal,  and  the 
motorman  at  once  turned  on  the  power.  The  sudden  movement 
forward  caused  the  plaintiff  to  be  thrown  forcibly  to  the  running 
board,  where  for  some  distance  she  was  carried  with  one  foot  trail- 
ing on  the  ground.  It  was  the  duty  of  the  conductor  before  he 
gave  the  signal  to  use  reasonable  care  to  ascertain  if  the  plaintiff 
had  alighted,  and  as  it  further  appears  that  he  looked  only  toward 
the  rear  where  a  passenger  was  alighting,  but  gave  no  attention  to 
that  part  where  the  plaintiff  stood,  the  jury  could  say  that  the  car 
was  prematurely  started.  The  questions  of  the  plaintiff's  due  care 
and  of  the  conductor's  negligence  were  manifestly  for  the  jury. 
McCarthy  v.  Boston  Elev.  Ry.,  3  St.  Ry.  Eep.  407,  208  Mass.  512, 
513,  94  N.  E.  749,  and  cases  cited ;  McDermott  v.  Boston  Elev. 
By.,  1  St.  Ey.  Eep.  325,  208  Mass.  104,  94  N.  E.  309. 
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It  is,  however,  urged  by  the  defendant,  that  the  plaintitf  left 
her  seat,  and  attempted  to  alight  after  the  signal  had  been  given^ 
and  while  the  car  was  moving.  But  even  if  this  view  as  to  the 
cause  of  the  accident  may  be  rested  on  some  of  her  answers  in 
cross-examination,  the  plaintiff  also  testified,  that  although  hear- 
ing the  bell,  she  did  not  understand  that  it  was  used  solely  as  a 
signal  to  the  motorman.  If  she  was  ignorant  of  the  purpose  of 
the  conductor,  then  even  on  the  defendant's  contention,  the  mere 
hearing  of  the  bell  prior  to  any  attempt  to  move  to  the  side  of  the 
car  after  it  had  been  stopped  would  not  of  itself  be  conclusive  evi- 
dence of  negligence,  and  whether  from  her  experience  as  a  traveler 
in  street  cars  she  should  have  been  held  to  have  known  that  the 
invitation  had  been  withdrawn,  was  for  the  jury  to  decide.  Brooks 
V.  Boston  &  Maine  R.  R.,  135  Mass.  21 ;  Merritt  v.  N.  Y.,  N.  H. 
&  H.  R.  R.,  162  Mass.  326,  38  K  E.  447 ;  Garland  v.  Boston  Elev. 
Ry.,  210  Mass.  458,  97  N.  E.  97.  The  court  moreover  was  not 
required  under  the  second  request  to  rule  upon  a  part,  but  only 
on  the  whole  of  the  material  testimony  and  the  instruction  that  if 
the  plaintiff  was  injured  in  attempting  to  alight  while  the  car  w&s 
moving  she  could  not  recover  amply  protected  the  rights  of  the  de- 
fendant. Kellogg  v.  Thompson,  142  Mass.  76,  80,  6  N.  E.  860; 
McDonough  v.  Miller,  114  Mass.  94. 

Exceptions  overruled. 


Velthusen  v.  Union  Railway  Company  of  New  York  City. 
(New  York  —  Appellate  Division,  First  Department.) 

Death  of  Pedestrian  Struck  While  Cbossino  Tbackb  ;  Charge  ;  Last  Clsab 
Chance;  Verdict  Against  Weight  of  Evidence;  Evidence;  Freedom 
FROM  Contributory  Neougence.  —  Where,  in  an  action  to  recover  for  the 
death  of  plain tiiTs  intestate,  who  was  struck  by  a  street  car  while  crossing 
defendant's  tracks,  there  is  no  evidence  to  show  that  the  deceased  took  any 
precaution  for  his  own  safety,  or  that  when  he  started  to  cross  the  track, 
or  indicated  an  intention  to  do  so,  the  motorman  could  have  prevented  the 
collision,  it  is  error  for  the  court  to  instruct  the  jury  that  "  if  under  all 
the  circumstances  in  the  case  the  jury  find  that  the  motorman  had  the 
last  clear  chance  to  avoid  the  accident,  that  in  such  a  case  it  is  immaterial 

Collision  witb  Pedeatiian.  —  For  a  discussion  of  the  liability  of  a  street 
railway  company  for  injuries  arising  from  a  collision  with  a  pedestrian,  see 
Nellis  on  Street  Railways  (2d  Ed.),  §§  404-406,  410-424. 
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whether  or  not  the  intestate  was  guilty  of  contributory  ne^igenoe,"  and 
a  verdict  for  the  i^aintiff  is  against  the  weight  of  evidence. 

The  last  dear  chance  doctrine  does  not  apply  unless  the  character  of  the 
accident  is  such  that  it  can  fairly  be  said  that  the  negligence  of  the  in* 
jured  party  was  not  its  proximate  cause. 

An  instruction  that  "  Where  the  person  dies  as  a  result  of  the  injuries, 
thus  rendering  it  impossible  for  the  giving  of  teetimcmy  by  the  decedent, 
inferences  may  be  indulged  from  all  the  facts  in  the  case  to  the  effect  that 
the  intestate  was  free  from  contributory  negligence,"  is  erroneous  where 
there  was  an  eye-witness  to  the  accident,  since  the  rule  only  applies  where 
there  is  no  eye-witness. 

Berhdaiit  appeals  from  a  judgment  in  favor  of  plaintiff.     Beported   13C 

N.  Y.  Supp.  622. 

Bayard  H.  Ames,  for  the  appdlant 
Daniel  P.  Hays,  for  the  respondent 

Opinion  by  McLaughlin,  J. : 

The  plaintiff's  intestate,  between  eight  and  nine  o'clock  on  the 
evening  of  November  24,  1907,  was  struck  by  one  of  the  defend- 
ant's cars  at  the  intersection  of  Westchester  and  Union  avenues, 
and  so  injured  that  he  died  a  few  days  later.  This  action  is  in 
negligence  to  recover  the  damages  alleged  to  have  been  sustained 
by  the  widow  and  next  of  kin.  Plaintiff  had  a  verdict  of  $20,000, 
and  from  the  judgment  entered  thereon,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 

The  trial  court,  at  the  request  of  counsel  for  the  plaintiff,  to 
which  an  exception  was  taken,  charged  the  jury  that 

"  if  under  all  the  circumstances  in  the  case,  the  jury  find  that  the  matorman 
had  the  last  clear  chance  to  avoid  the  accident,  that  in  such  a  case  it  is 
immaterial  whether  or  not  the  intestate  was  guilty  of  contributory  negligence." 

I  am  of  the  opinion  that  this  was  error  and  necessitates  a  reversal 
of  the  judgment.  There  is  no  evidence  that  when  the  deceased 
started  to  cross  the  uptown  track,  or  indicated  an  intention  to  do 
so,  the  motorman  could  have  prevented  the  collision.  There  is 
some  evidence  that  the  motorman  increased  the  speed  of  the  car 
after  crossing  the  intersection  of  the  avenues  referred  to,  but  there 
is  nothing  to  show  that  the  motorman  saw  the  deceased,  or  by  the 
exercise  of  ordinary  care  should  have  discovered  the  perilous  posi- 
tion in  which  he  had  placed  himself.  The  deceased,  when  first 
Been,  was  between  the  uptown  and  downtown  tracks.     The  dis- 
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tance  between  these  tracks  is  five  feet  The  distance  between  the 
westerly  and  easterly  rails  of  the  uptown  track  is  a  little  over  four 
feet*  He  was  struck  just  as  he  was  leaving  the  easterly  rail  of 
the  uptown  track,  and  from  the  time  when  he  was  first  seen  until 
he  was  struck  he  traveled  at  an  ordinary  walk.  The  car  could  not 
have  been  running  at  a  very  great  rate  of  speed  because,  during 
the  same  time,  it  traveled  at  most  double  the  distance  that  the 
deceased  did.  So  that,  if  he  were  negligent  in  going  upon  the 
track  when  the  car  was  so  near  as  to  render  the  act  dangerous, 
then  such  negligence  cannot  be  regarded  as  so  remotely  connected 
with  the  accident  as  to  make  the  rule  laid  down  in  the  charge  ap- 
plicable. The  rule  of  law  stated  does  not  apply  unless  the  char- 
acter of  the  accident  is  such  that  it  can  fairly  be  said  that  the 
negligence  of  the  injured  party  was  not  its  proximate  cause. 
Eider  v.  Syracuse  B.  T.  R.  Co.,  171  N.  Y.  139;  Bambace  v.  Inter- 
urban  St.  B.  Co.,  188  id.  288. 

I  am  also  of  the  opinion  that  the  court  erred  in  giving  the  jury 
the  following  instructions : 

"Where  the  person  dies  as  a  result  of  the  injuries,  thus  rendering  it  im- 
possible for  the  giving  of  testimony  by  the  decedent,  inferences  may  be 
indulged  from  all  the  facts  in  the  case  to  the  effect  that  the  intestate  was  free 
from  contributory  negligence.*' 

This  instruction  permitted  the  jury  to  infer  that  the  intestate  was 
free  from  negligence,  because,  being  dead,  he  was  unable  to 
testify.  It  is  true,  less  proof  is  required  as  establishing  freedom 
from  negligence  in  death  cases  than  where  a  person  injured  is  able 
to  testify;  but,  in  death  cases,  it  must  be  shown  either  by  direct 
evidence  or  from  surrounding  circumstances  that  the  deceased 
exercised  the  care  which  the  law  requires.  Baxter  v.  Auburn  & 
Syracuse  El.  B.  B.  Co.,  190  N.  Y.  439;  Wieland  v.  D.  &  E.  C. 
Co.,  167  id.  19.  Besides,  I  do  not  think  this  rule  applies,  because 
there  was  an  eyewitness  to  the  accident,  and  the  relaxation  of  the 
rule  is  only  when  there  is  no  eyewitness.  Ceidman  v.  Long  Island 
B.  B.  Co.,  104  App.  Div.  4. 

Furthermore,  I  think  the  verdict  is  against  the  evidence. 
There  is  nothing  to  show  that  the  deceased  took  any  precautions 
whatever  for  his  own  safety.  The  car  was  lighted,  and  had  he 
looked  he  must  have  seen  it.  The  truth  is,  as  it  seems  to  me,  that 
lie  stepped  right  in  front  of  an  approaching  car  and  in  this  way 


Digitized  by 


Googk 


606  Stbeet  Railway  Reports.  [Vol.  8 

the  unfortunate  accident  happened.  Zucher  v.  Whitridge,  7  St. 
Ry.  Rep.  547,  205  N.  Y.  50. 

The  judgment  and  order  appealed  from,  therefore,  are  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Inobaham,  p.  J.,  Lauohlin,  Clasej:  and  Scott,  JJ.,  con- 
curred. 

Laughlin,  J.  (concurring) :  I  concur,  but  am  of  opinion  that 
there  is  no  rule  or  doctrine  of  ''  last  clear  chance  "  as  charged. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event 


State  ex  reh  City  of  St.  Paul  v.  St.  Paul  City  Ry.  Co. 
(Minnesota  —  Supreme  Court.) 

Mandamus  to  Compel  Construction  and  Operation  of  Street  Railway 
Pursuant  to  City  Ordinance.  —  Appeal  from  a  judgment  awarding  a 
peremptory  writ  of  mandamus  to  compel  the  St.  Paul  City  Railway  Com- 
pany to  construct  and  operate  a  street  railway  upon  Maryland  street,  from 
Rice  street  to  Como  boulevard,  pursuant  to  an  ordinance  of  the  city. 
Held,  construing  section  18  of  Ordinance  No.  1227>  that  the  city  has,  by 
its  common  council,  the  vested  right  to  require  the  railway  company  to 
oonstruct  new  lines  of  street  railway;  that  such  right  was  not  suspended 
or  modified  by  sections  32  and  33  of  chapter  4  of  the  home  rule  charter; 
that  the  ordinance  requiring  the  construction  of  the  new  line  is  valid; 
that  compliance  therewith  may  be  enforced  by  mandamus;  that  the  ques- 
tion whether  public  interest  or  necessity  requires  the  construction  of  any 
particular  new  line  is  one  resting  in  the  discretion  of  the  common  council, 
and  its  action  cannot  be  interfered  with  by  the  courts,  unless  it  is  clearly 

Mandaimm  to  Compel  Oonatruotion  of  Street  Railway.  —  In  Nellis 
on  Street  Railways  (2d  Ed.),  §  132,  it  is  said:  "Permission  to  construct  and 
operate  a  street  railroad  in  the  streets  of  a  city,  although  accepted  by  the 
company,  does  not  create  such  an  obligation  upon  it  as  may  be  enforced  in 
equity  or  by  mandamus.  But  if  the  company  has  entered  upon  the  streets  and 
made  a  partial  construction  of  its  track,  the  duty  to  complete  it  according  to 
the  provisions  of  its  charter  or  franchise  is  imperative,  and  its  performance 
may  be  so  enforced.  If  the  charter  or  franchise  requires  the  construction  to 
be  completed  within  a  limited  time,  and  also  provides  that  otherwise  the  com- 
pany's rights  should  be  forfeited,  a  proceeding  to  have  the  forfeiture  declared 
and  enforced  may  be  successfully  maintained,  unless  the  failure  to  complete 
the  road  is  in  nowise  the  fault  of  the  company;  as,  for  examples  when  there 
has  been  interference  on  the  part  of  the  city  authorities  or  by  the  courts/' 
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an  arbitrary  one;  and,  further,  that  the  finding  of  the  trial  court  that  a 
public  necessity  exists  for  the  new  line,  and  that  it  is  not  a  cross-town  line, 
is  sustained  by  the  evidence. 
(Syllabus  by  the  Court.) 

BErnvDAiTT  appeals  from  a  judgment  awarding  a  peremptory  writ  of  man- 
damus.   Reported  135  N.  W.  976. 

J.  C.  Michael  and  N.  M.  Thygeson,  both  of  St  Paul,  for  appel- 
lant. 

0.  H.  O'NeHl,  of  St.  Paul,  for  respondent. 

Opinion  by  Stabt,  C.  J. : 

On  February  21,  1910,  the  common  council  of  the  city  of  St 
Paul  duly  passed  an  ordinance  requiring  the  St  Paul  City  Rail- 
way Company,  hereinafter  referred  to  as  the  Railway  Company, 
to  lay,  construct  and  operate  a  double  line  of  street  railway  upon 
Maryland  street,  from  Rice  street  to  Como  boulevard,  and  connect 
the  tracks  thereof  with  its  railway  tracks  on  Rice  street.  The 
Railway  Company  refused  to  comply  with  the  ordinance.  There- 
upon this  action  was  commenced  in  the  District  Court  of  the 
county  of  Ramsey  to  compel  the  construction  and  operation  of 
such  street  railway  as  required  by  the  ordinance.  The  cause  was 
tried  by  the  court  without  a  jury,  and  findings  of  fact  made 
to  the  effect  that  the  allegations  of  the  petition  are  true,  and, 
further,  that  a  public  necessity  exists  for  the  construction  and 
operation  of  the  line  of  street  railway  upon  Maryland  street,  and 
that  the  same  is  not  a  cross-town  line.  As  a  conclusion  of  law, 
judgment  was  ordered,  awarding  a  peremptory  writ  of  mandamus, 
requiring  the  Railway  Company  to  construct  and  operate  the  line 
as  directed  by  the  ordinance.  Judgment  was  so  entered,  from 
which  the  Railway  Company  appealed. 

The  appellant^s  assignments  of  error  raise  the  general  questions 
whether  the  findings  of  fact  are  sustained  by  the  evidence,  and 
whether  the  ordinance  is  valid,  and,  if  so,  whether  a  compliance 
therewith  may  be  enforced  by  mandamus.  The  questions  as  to  the 
validity  of  the  ordinance  and  its  enforcement  are  the  important 
ones  presented  by  the  record.  Their  solution  involves  a  considera- 
tion of  the  provisions  of  several  city  ordinances  relating  to  the 
appellant  The  Railway  Company  as  originally  organized  ac- 
quired its  rights  in  the  streets  of  St.  Paul  by  an  ordinance  of  the 
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oommon  council,  No.  57,  approved  in  January,  1872,  which  gave 
the  Railway  Company  the  right  to  construct  and  operate  its  street 
car  lines  upon  any  or  all  of  the  streets  and  avenues  of  St.  Paul, 
except  on  a  designated  portion  of  Third  street.  This  ordinance 
provided  that  only  animal  power  should  be  used  in  the  operation 
of  the  lines.    Section  7  of  this  ordinance  contained  this  proviso: 

"  Provided,  that  if  required  by  a  resolution  of  the  common  council  adopted 
by  a  vote  of  two-thirds  of  its  members,  to  build,  equip  and  operate  an  addi- 
tional mile  of  said  railway  on  any  street  or  streets  designated  by  the  cily 
council,  every  six  months  thereafter,  the  company  accepting  this  franchise 
shall  so  build,  equip  and  operate  said  mile  or  miles  of  railway,  or  forfeit  to 
said  city  all  rights  or  privileges  to  construct  and  operate  any  line  of  railway 
or  track  in  any  street  or  streets,  or  part  of  street  or  streets  upon  which  said 
company  has  not  constructed  any  railway  tracks." 

This  was  the  only  provision  relating  to  any  right  reserved  to  the 
council  to  order  new  lines  to  be  constructed. 

Additional  and  valuable  rights  were  granted  to  the  Railway 
Company  by  an  ordinance,  No.  1227,  approved  September  20, 
1889,  in  consideration  of  which,  and  by  the  same  ordinance,  ma- 
terial rights  and  powers  with  reference  to  the  control  of  the  Rail- 
way Company  by  the  common  council  were  acquired  by  reserva- 
tions and  stipulations  therein  and  the  acceptance  of  the  ordinance 
by  the  Railway  Company.  In  and  by  this  ordinance  the  Railway 
Company  was  granted  the  right  to  construct  its  lines  and  to  ope- 
rate them  by  electricity  on  designated  streets  of  the  city,  whidi 
right,  by  a  subsequent  ordinance,  No.  1502,  was  extended  to  all 
other  streets  upon  which  the  Railway  Company  had  the  right  to 
operate  its  lines.  In  consideration  of  the  grant  to  it  by  Ordinance 
No.  1227,  the  Railway  Company  surrendered  its  rights  as  to  cer- 
tain other  streets,  but  Maryland  street  was  not  one  of  them.  The 
following  provisions  of  the  ordinance  are  here  material : 

"Sec.  18.  The  common  council  reserves  and  shaU  possess  the  right  at  any 
time,  and  from  time  to  time,  after  January  1,  1802,  to  order  the  construction 
and  completion  by  said  St.  Paul  City  Bailway  Company  of  any  new  lines  of 
railway,  or  the  extension  of  any  present  or  future  lines  of  railway  upon  any 
and  all  streets  in  the  city  of  St.  Paul  upon  which  sewers  shall  have  been  con- 
structed, and  all  lines  or  extensions  so  ordered  shall  be  constructed  and  in 
operation  within  one  year  after  such  orders  are  made:  Provided,  that  when 
such  new  lines  or  extensions  are  constructed  all  the  provisions  of  this  ordinance 
shall  apply  thereto. 

''Sec.  19.  If  said  St.  Paul  City  Bailway  Company  shall  fail  or  neglect  to 
complete,  equip  and  operate  all  of  said  lines  of  railway  designated  in  section 
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one  ( 1 )  of  this  ordinance  within  the  time  and  in  the  manner  herein  specified, 
or  Bhall  fail  to  ocnnply  with  the  provisions  of  this  ordinance,  then  all  rights 
and  privileges  hereby  granted  shall  be  forfeited  to  the  said  city  of  St.  Paul." 

"Sec.  23.  The  said  St.  Paul  City  Railway  Company,  its  successors  and 
assigns,  shall  be  entitled  to  enjoy  the  rights  and  privileges  hereby  granted  for 
the  term  of  fifty  (50)  years  after  the  passage  and  publication  of  this  ordinance. 

'*  Sec  24.  Nothing  in  this  ordinance  contained  shall  have  the  effect  of  taking 
away  or  abridging  any  franchises,  rights,  powers  and  privileges  granted  to  said 
company  by  any  other  ordinance  or  other  authority,  whether  as  respects  the 
right  to  construct  or  maintain  any  railway  or  operate  the  same,  or  the  power 
to  be  used  in  operating  the  same,  or  otherwise  as  may  be  prescribed  by  such 
other  ordinance  or  authority,  except  as  to  the  streets  hereinbefore  mentioned 
in  section  16  of  this  ordinance." 

The  ordinance  requiring  the  construction  of  the  new  line  is 
based  upon  section  18  of  Ordinance  No.  1227.  It  is  the  conten- 
tion of  the  Railway  Company  that  the  ordinance  is  invalid,  and;* 
further,  that,  if  it  is  held  to  be  valid,  compliance  therewith  by  the 
Railway  Company  cannot  be  enforced  by  mandamus ;  the  sole  effect 
of  a  failure  to  comply  with  the  ordinance  being  a  forfeiture  of  its 
rights  in  the  street.  It  is  urged  in  this  connection  that  the  ordi- 
nance was  not  authorized  by  section  18  of  Ordinance  No.  1227, 
because  the  right  of  street  railways  in  the  streets  of  a  municipality 
is  a  franchise,  that  the  reservation  and  stipulation,  in  section  18, 
that  the  common  council  shall  possess  the  right  at  any  time  after 
January  1,  1892,  to  order  the  construction  of  new  lines,  constitute 
in  no  sense  a  grant  of  franchise  to  build  and  operate  such  new 
lines,  and,  further,  that  the  section 

^  is  only  a  reservation  of  the  right  to  enact  further  legislation  at  some  future 
time,  in  the  nature  of  an  additional  grant,  but  at  the  time  of  the  enactment  of 
Ordinance  No.  1227,  indefinite  and  uncertain,  both  as  to  the  exercise  of  the 
reserved  power  and  the  streets  to  whidti  it  might  apply.'' 

It  may  be  conceded  that  a  right  given  to  construct  and  operate 
street  railways  in  the  public  streets  is  a  franchise,  and  that  sec- 
tion 18  is  not  in  and  of  itself  a  grant  of  a  franchise;  but  the  con- 
clusion claimed  does  not  follow  the  concession,  for  the  Railway 
Company  had  the  right,  by  virtue  of  Ordinance  No.  57  and  the 
provisions  of  Ordinance  No.  1227,  to  construct  and  operate  its 
railway  lines  in  all  of  the  streets  of  the  city,  except  as  stated  in 
Ordinance  No.  1227.  The  street  here  in  question  is  not  within 
the  exception.  There  was  then  no  occasion  for  granting  a  fran- 
chise for  any  proposed  new  lines  not  within  the  exception.    What, 
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then,  was  the  purpose  of  section  18  ?  It  is  obvious  on  the  face  of 
this  section  that  its  purpose  was  to  secure  to  the  municipality 
rights  which  it  did  not  possess  under  the  original  ordinance,  by 
virtue  of  which  no  absolute  obligation  rested  upon  the  Railway 
Company  to  construct  any  new  lines,  on  streets  which  it  had  the 
right  so  to  do,  on  the  demand  of  the  common  council.  It  is  to  be 
noted  that  section  7  of  Ordinance  No.  67  was  limited  to  the  build- 
ing of  an  additional  mile  every  six  months,  and,  further,  that  the 
obligation  imposed  on  the  Railway  Company  was  not  absolute  in 
its  terms,  but  in  the  alternative.  It  was  only  required  to  comply 
with  the  requirement  of  the  council  to  build  the  new  line 

"or  forfeit  to  said  city  all  rights  or  privilegeB  to  construct  and  operate  any 
line  of  railway  or  track  in  any  street    *    *    *    upon  which '' 

the  company  had  not  built  any  railway  track.  While  such  an  al- 
ternative obligation  may  have  been  sufficient  for  the  protection  of 
the  interests  of  the  city  under  the  conditions  existing  at  the  time 
the  original  ordinance  was  enacted,  and  in  view  of  the  fact  that 
only  animal  power  could  be  used,  yet  it  is  quite  apparent  that  it 
was  not  so  imder  the  conditions  existing  in  1889,  when  electricity 
was  to  be  substituted  for  animal  power.  The  Railway  Company 
at  this  time  was  asking  for  additional  and  valuable  rights,  which 
the  city  by  its  common  council  could  deny  or  grant  absolutely  or 
on  condition  that  the  Railway  Company  surrender  rights  on  its 
part  which  were  then  deemed  to  be  disadvantageous  to  the  city. 
Thereupon  the  parties  by  section  18  made  a  new  compact  as  to  the 
building  of  new  lines,  whereby  the  Railway  Company  absolutely 
obligated  itself  to  build  new  lines  as  therein  required.  The  Rail- 
way Company  had,  after  accepting  the  ordinance,  no  longer  the 
option  to  build  the  required  lines  or  forfeit  its  franchise. 

It  is,  however,  contended  that  section  24  of  the  new  ordinance, 
which  we  have  quoted,  preserves  to  the  Railway  Company  this 
option  to  build  or  forfeit.  This  section  cannot  be  construed  as 
applying  to  any  subject  which  was  specifically  dealt  with  and  fully 
covered  by  the  parties  by  their  express  stipulation  in  the  ordi- 
nance. Clearly  section  24  refers  to  rights  and  privileges  thereto- 
fore granted  which  were  not  dealt  with  in  the  new  ordinance.  For 
example,  the  right  to  construct  and  operate  street  railways  with 
animal  power  on  any  streets  it  might  select  other  than  the  streets 
excepted  in  Ordinance  No.  1227.  Any  other  construction  would 
emasculate  the  express  concessions  and  stipulations  on  the  part 
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of  the  Railway  Company  contained  in  the  new  ordinance.  We 
accordingly  hold  that  section  18  of  Ordinance  No.  1227  upon  its 
acceptance  by  the  Railway  Company  became  a  valid  contract  be- 
tween it  and  the  city  of  St.  Paul,  whereby  the  city  acquired  the 
vested  right  to  require  the  construction  and  operation  of  new  lines 
as  therein  provided  and  that  the  legal  obligation  to  comply  with 
the  requirement  was  assumed  by  the  Railway  Company. 

The  next  contention  of  the  Railway  Company  is  that,  if  the 
right  of  the  city  by  its  common  council  to  require  the  building  of 
new  lines  under  section  18  ever  existed,  it  has  been  suspended  or 
repealed  by  the  Home  Rule  Charter  of  the  city  of  St  Paul,  seo- 
tions  32  and  33,  chapter  4.  These  sections  provide,  in  effect,  that 
no  extension  or  modification  of  any  franchise  or  privilege  hereto- 
fore granted,  or  any  franchise  hereafter  granted,  shall  be  valid, 
unless  the  grantee  thereof  shall  agree  in  writing  that  the  same  shall 
be  held  subject  to  the  conditions  and  limitations  of  the  city  charter, 
including  the  payment  of  a  license  fee  of  5  per  cent,  of  the  gross 
earnings.  The  object  of  these  provisions  is  obvious.  They  were 
intended  to  prevent  in  the  future  the  enlarging  of  existing  fran- 
chises and  privileges  and  the  granting  of  new  ones,  except  upon 
conditions  which  will  secure  the  city  some  just  compensation  for 
the  franchises  and  privileges  granted.  These  sections  of  the  char- 
te»  have,  however,  no  application  to  the  ordinance  directing  the 
construction  of  the  new  line,  for  clearly  it  is  not  an  extension  of 
any  existing  franchise  or  privilege,  or  the  grant  of  a  new  one ;  for, 
as  we  have  stated,  the  Railway  Company  had  the  right  to  con- 
struct the  new  line,  if  it  so  elected,  without  first  securing  from  the 
common  council  the  right  so  to  do.  The  ordinance  was  only  the 
exercise  of  a  right  secured  to  the  city  by  section  18  of  Ordinance 
No.  1227.  It  follows  that  the  ordinance  requiring  the  new  line 
to  be  built  is  valid. 

The  next  contention  to  be  considered  is  that,  even  if  the  ordi- 
nance is  valid,  mandamus  will  not  lie  to  enforce  it  because  the 
only  remedy  for  the  refusal  of  the  Railway  Company  to  construct 
any  line  required  is  by  a  forfeiture  pro  tanto  of  its  franchise.  The 
case  of  State  ex  rel.  v.  Railway  Co.,  18  Minn.  40  (Gil.  21),  is  re- 
lied on  in  support  of  the  contention.  That  case  was  one  in  which 
the  State  sought  to  compel  a  railroad  company,  by  mandamus,  to 
construct  its  line  to  the  village  of  La  Crescent,  and  it  was  held 
that  mandamus  would  not  lie,  because  no  complete  and  perfect 
legal  obligation  had  ever  been  imposed  upon  the  company  to  build 


Digitized  by 


Googk 


512  Stbeet  Railway  Repobts.  [Vol.  8 

the  road.  Such  is  not  the  case  at  bar,  for,  by  the  stipulations  of 
section  18  of  Ordinance  No.  1227,  a  clear  legal  obligation  was 
imposed  upon  the  Railway  Company  to  construct  new  lines  as  re- 
quired therein,  therefore  mandamus  will  lie  to  enforce  the  obliga- 
tion. State  ex  rel.  v.  Railway  Co.,  80  Minn.  108,  83  N.  W.  32, 
60  L.  R  A.  656. 

The  Railway  Company  also  urges  that  the  finding  of  the  trial 
court  that  public  necessity  requires  the  construction  of  the  line  in 
question,  and  that  it  is  not  a  cross-town  line,  is  not  sustained  by 
the  eridence.  It  is  clear  from  the  record  that  the  proposed  line 
is  not  a  cross-town  line,  even  if  it  be  conceded  that  such  fact  is 
here  material.  Whether  public  interest  and  necessity  require  the 
construction  of  a  new  line  of  railway  upon  any  particular  street 
upon  which  sewers  have  been  constructed  is  a  question  resting  in 
the  discretion  of  the  common  council  by  virtue  of  section  18  of 
the  Ordinance  No.  1227.  The  court  cannot  interfere  with  the 
action  of  the  council  in  ordering  new  lines  unless  such  action  is 
clearly  arbitrary.  The  evidence  in  this  case  is  suflScient  to  sustain 
the  finding  complained  of. 

The  last  assignment  of  error  is  this: 

"The  court  erred  in  making  its  findings  of  fact,  conclusions  of  law^  order 
for  judgment,  and  decree  herein,  and  in  making  each  thereof,  for  the  reason 
that  the  same  are,  and  each  of  them  is,  contrary  to  and  in  violation  of  section 
1  of  article  14  of  the  amendments  to  the  Ck>nstitution  of  the  United  States, 
and  of  section  10  of  article  1  of  the  Constitution  of  the  United  States." 

There  is  no  merit  in  this  assignment,  if  our  construction  of  section 
18  of  Ordinance  No.  1227  is  correct,  and  we  hold  that  it  is. 
Judgment  aflSrmed. 


Angelary  v.  Springfield  St.  Ry.  Co. 

(Massachusetts  —  Supreme  Judicial  Court.) 

1.  Chuo  Struck  by  Running  Boabd;  Contbibutoby  Negligence.  —  The  plain- 
tiff, about  twelve  years  of  age,  and  four  other  children,  including  his  sister, 
was  riding  on  a  wagon  over  the  roadway  parallel  to  and  near  defendant's 
track.     As  the  driver  stopped,  the  plaintiff,  after  looking  for  and  not 

Injuries  to  ddldren.  —  For  a  discussion  of  the  liability  of  a  street  rail- 
way company  for  injuries  to  children  upon  or  near  its  tracks,  see  Nellis  on 
Street  Railways  (2d  Ed.),  §§  406-410,  428,  429,  464. 
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observing  an  approaching  car,  alighted,  passed  around  to  the  side  of  the 
wagon  and  stood  helping  his  sister  to  alight  by  the  steps  between  the 
wheels,  when  he  was  struck  by  the  running  board  of  an  open  car  and 
injured.  Held,  that  the  plaintiff  was  not  guilty  of  contributory  negligence 
as  a  matter  of  law. 

2.  Degbez  of  Gabb  Required  of  Child.  —  The  degree  of  care  required  of  a 

child  twelve  years  of  age  cannot  be  measured  by  the  standard  applicable 
to  adults  when  acting  under  similar  conditions. 

3.  Pbesumption  That  Motobican  and  Conduotob  Will  Ezkbcise  Gabb.  —  The 

plaintiff  had  the  right  to  rely  upon  the  presumption  that  the  defendant's 
motorman  and  conductor  would  exercise  reasonable  diligence. 

DEFEia>AivT  excepts  from  verdict  for  plaintiff.    Reported  99  N.  £.  970. 

Wm.  P.  Hayes,  of  Springfield,  for  plaintiff. 

Henry  W.  Ely  and  Jos.  B.  Ely,  both  of  Springfield,  for  defend- 
ant. 

Opinion  by  Braley,  J. : 

The  defendant,  although  asking  generally  at  the  close  of  the 
evidence  that  a  verdict  be  ordered  in  its  favor,  has  waived  the 
question  v^hether  there  was  any  proof  of  its  negligence,  and  con- 
tends, as  matter  of  law,  that  the  plaintiff  failed  to  exercise  due 
care.  It  appears  that  with  four  other  children,  including  his 
sister,  the  plaintiff  was  riding  in  a  wagon  moving  over  the  road- 
way parallel  to,  and  within  four  to  seven  feet  of,  the  defendant's 
railway  track  located  at  the  side  of  the  way.  The  evidence  while 
conflicting,  would  have  warranted  the  jury  in  finding,  that  as  the 
driver  stopped  the  plaintiff  alighted,  passed  around  from  the  rear 
to  the  side  next  to  the  track,  and  stood  fronting  the  wagon  helping 
his  sister  to  alight  by  the  steps  between  the  wheels,  when  an  open 
car  moving  in  the  same  direction  with  the  wagon  came  up  and 
he  was  struck  and  injured  by  the  running  board.  It  may  be  as- 
sumed in  the  defendant's  behalf,  and  in  accordance  with  the  plain- 
tiff's evidence,  that  when  sitting  on  the  floor  at  the  rear  end  of  the 
wagon  he  looked  over  the  track  on  which  the  car  approached, 
where  his  view  was  imobstructed  for  a  long  distance,  and  in  pass- 
ing from  the  wagon  he  again  looked,  but  failed  in  each  instance  to 
observe  the  car,  which  the  jury  could  find  was  plainly  visible.  It 
is  urged  that  he  stands  no  better  than  if  he  had  neglected  to  look 
at  all,  and  consequently  must  be  held  to  have  acted  carelessly. 
Fitzgerald  v.  Boston  Elev.  By.,  5  St.  Ry.  Rep.  444,  194  Mass. 
Vol.  8—33 
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242,  243,  80  N.  E.  224;  Willis  v.  Boston  &  Northern  8i.  By.  202 
Mass.  463,  466,  89  K  E.  31 ;  Kennedy  v.  Worcester  Cons.  8t.  By., 
210  Mass.  132,  96  N.  E.  78.  But  the  plaintiff  at  the  time  of  the 
accident  was  not  quite  12  j^rs  of  age,  and  the  degree  of  pru- 
dence required  of  him  cannot  be  measured  by  the  standard  appli- 
cable to  adults  when  acting  under  similar  conditions. 

**  It  is  commonly  a  question  of  fact  to  be  determined  in  each  case  as  it  arises 
whether,  considering  his  age,  experience,  intelligence,  judgment  and  alertness, 
the  particular  child  was  capable  of  imderstanding  the  nature  and  extent  of  the 
danger  in  which  he  was  placed.  A  situation  which  may  carry  plainly  to  the 
mind  of  an  adult  comprehension  of  danger  might  have  little  or  no  impression 
upon  a  child." 

Berdos  v.  Tremont  &  SuffoVc  Mills,  209  Mass.  489,  495,  96  K  E. 
876,  Ann.  Gas.  1912B,  797.  See  also  Dowd  v.  Tighe,  209  Mass. 
464,  467,  95  N.  E.  853,  and  cases  cited;  Cailahan  v.  Dickson,  210 
Mass.  510,  96  N.  E.  1029.  The  gong  was  not  sounded  nor  any 
warning  given  by  the  motorman,  and  the  exceptions  state  that  the 
events  leading  to  the  accident  "  happened  very  quickly.*' 

The  plaintiff,  while  required  to  use  proper  care,  might  rely 
upon  the  presumption  that  the  defendant's  motorman  and  con- 
ductor also  would  exercise  reasonable  diligence.  Donovan  v.  Bernr 
hard,  208  Mass.  181,  182,  94  N.  E.  276.  It  does  not  appear  that 
he  knew,  or  from  personal  experience  ought  to  have  known  or  an- 
ticipated, that  a  passing  car  might  project  beyond  the  rail  suffi- 
ciently to  expose  him  to  the  danger  of  a  collision,  and  it  is  of  some 
significance  that  the  wagon  remained  untouched.  If  as  the  defend- 
ant contends  the  plaintiff  looked  carelessly,  and  therefore  must  be 
deemed  to  have  seen  the  car,  his  failure  to  exercise  the  judgment 
of  the  ordinary  adult  traveler,  who  could  be  found  to  have  ap- 
preciated the  possible  danger  from  the  overhang,  cannot  on  the  evi- 
dence as  matter  of  law  be  imputed  to  him.  Qoldthwait  v.  Haver- 
hill &  Oroveland  St.  By.,  160  Mass.  554,  36  N.  E.  486.  Nor 
would  his  neglect  to  look  or  to  listen  for  a  car,  as  he  at  first 
testified,  have  been  conclusive.  Hennessey  v.  Taylor,  189  Mass. 
583,  76  K  E.  224,  3  L.  R.  A.  (N.  S.)  345,  4  Ann.  Cas. 
396.  It  still  remained  under  either  assumption  a  question  of 
fact  whether  in  the  judgment  of  the  jury  his  conduct  evidenced 
the  lack  of  such  care  as  boys  of  his  age,  capacity  and  experience 
should  be  required  to  exercise.  Butler  v.  N.  Y.,  N.  H.  &  H.  B. 
B.,  177  Mass.  191,  192,  193,  58  N.  E.  592 ;  Callahan  v.  Dichinr 
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son,  210  Mass.  610,  96  N.  E.  1029;  Chiuccarielh  v.  Campbell, 
210  Mass.  632,  96  N.  E.  1101.  The  present  case  is  clearly  dis- 
tinguishable from  cases  inhere  children  while  using  the  public  ways 
as  pedestrians  with  knowledge  of  dangerous  conditions  have  been 
injured  in  attempting  to  pass  in  front  of  an  oncoming  car  without 
taking  any  reasonable  precautions  to  avoid  it.  Stackpole  v.  Bos- 
ton Elev.  By.,  6  St.  Ky.  Eep.  406,  193  Mass.  562,  79  N.  E.  740; 
Eolian  v.  Boston  EUv.  By.,  194  Mass.  74,  80  N.  E.  1, 11  L.  R  A. 
(N.  S.)  166.  See  also  Busso  v.  Charles  S.  Brown  Co.,  198  Mass. 
473,  84  N.  E.  840. 

The  denial  of  the  request  was  right.  The  defendant  undoubt- 
edly was  entitled  to  have  the  jury  instructed  as  to  the  rule  of  law 
by  which  they  were  to  be  guided  in  passing  upon  the  question  of 
the  plaintiff's  due  care.  Woodbury  v.  Sparrell  Print,  198  Mass. 
1,  84  N.  E.  441.  The  entire  charge,  however,  is  not  reported.  It 
must  be  presumed  in  the  absence  of  any  statement  to  the  contrary 
that  full  and  appropriate  instructions  were  given,  and  if  so,  the 
portion  excepted  to  went  no  further  than  to  leave  to  the  jury 
whether  under  the  circumstances  to  which  the  judge  specifically 
referred  the  plaintiff  had  been  shown  to  have  been  negligent.  But 
even  on  the  defendant's  assumption  that  a  question  of  law  was  sub- 
mitted, the  jury,  having  decided  the  question  rightly,  it  has  not 
been  prejudiced.  Bogers  v.  Abbot,  206  Mass.  270,  274,  92  N.  E. 
472,  138  Am.  St.  Rep.  394. 

Exceptions  overruled. 


Denver  City  Tramway  Co.  v.  Armstrong. 

(Colorado  —  Court  of  Appeals.) 

Collision  with  Vehiclb;  Injuby  to  Passenoeb  of  Vehicle;  Nbougencb 
Feb  Se;  Failube  of  Dbiveb  of  Vehicle  to  Look  and  Listen;  iMPuna) 
Neougbnce;  Contbibutobt  Negligence.  —  Action  by  a  person,  riding  with 

laipiitation  of  KesUsenoe.  —  For  a  discussion  of  the  question  of  when 
negligence  may  be  imputed,  see  Nellis  on  Street  Railways  (2d  Ed.),  §§  464, 
466,  467. 

laipiitation  of  IfesUsenoe  of  DrlTor  of  Automobile  to  Passensev 
Therein.  —  For  a  discussion  of  the  question  whether  the  negligence  of  the 
driver  of  an  automobile  may  be  imputed  to  a  passenger  therein,  see  the  note 
in  this  volume  to  Kneeshaw  v.  Detroit  United  1^.,  p.  615.  See  also  Huddy  on 
Automobiles  (3d  Ed.),  §§  113  and  114. 
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the  driver  of  a  vehicle  at  his  invitation,  for  injuries  sustained  from  a 
collision  of  the  vehicle  with  a  street  car  at  a  crossing. 

Held,  that  the  failure  of  the  driver  to  look  or  listen  for  the  approach 
of  the  street  car  was  negligence  as  a  matter  of  law ; 

That  the  negligence  of  the  driver  was  not  imputed  to  the  plaintiff; 

That  the  plaintiff  exercised  reasonable  care. 

Negligence  of  a  driver  cannot  be  imputed  to  a  passenger,  either  of  a 
public  or  of  a  private  conveyance,  unless  it  appears  that  the  relation  of 
master  and  servant,  or  principal  and  agent,  or  association  in  a  common 
enterprise,  exists. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  123  Pac.  136. 

Oerald  Hughes  and  U.  8.  Robertson,  both  of  Denver,  for  appel- 
lant. 

H.  N.  Hawkins,  of  Denver,  for  appellee. 

Opinion  by  King,  J. :    . 

On  November  8,  1903,  plaintiff  was  injured  in  a  collision  with 
a  street  car  operated  by  the  defendant.  The  collision  occurred 
about  6  o'clock  in  the  afternoon  at  what  is  known  as  the  intersec- 
tion of  York  street  and  Fortieth  avenue  in  the  city  and  county  of 
Denver.  Plaintiff  at  the  time  was  riding  in  a  one-horse,  open 
carriage  owned  and  driven  by  John  Campbell,  with  whom  she  was 
a  gratuitous  passenger,  his  guest,  accompanying  him  by  his  in- 
vitation. He  was  able-bodied,  of  mature  years,  an  experienced 
driver  whom  plaintiff,  from  long  acquaintance  and  frequent  ob- 
servation, believed  to  be  capable  and  prudent.  The  car  approached 
the  crossing  from  the  west  through  a  cut  some  three  or  four  feet  in 
depth,  in  addition  to  which  the  evidence  tended  to  show  other 
obstructions  such  as  fences,  piles  of  stone,  etc.,  which  interfered 
to  some  extent  with  the  view  of  the  approaching  car  from  the  car- 
riage, and,  likewise,  of  the  approaching  carriage  from  the  car. 
It  was  dark  or  dusk.  The  car  was  lighted  inside,  and  had  a  head- 
light consisting  of  one  16-candle  power  lamp  which  the  motorman 
testified  cast  a  light  about  ten  feet  in  front  of  the  car.  The  car- 
riage approached  the  crossing  from  the  north,  the  horse  on  a  trot. 
Neither  plaintiff  nor  the  driver  looked  or  listened  for  an  approach- 
ing car.  The  driver  testified  that  he  did  not  hear  the  car  nor  see 
it  until  he  was  crossing  the  track,  at  which  time  the  car  was  within 
twenty  feet ;  that  he  then  struck  the  horse  with  whip  and  the  horse 
lunged  forward,  but  the  rear  wheels  of  the  carriage  were  struck 
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by  the  car  and  the  occupants  thrown  out.  Plaintiff  was  suffering 
from  toothache,  and  for  that  reason  was  holding  her  hand  and 
handkerchief  to  her  face,  and  giving  slight,  if  any,  attention  to 
where  they  were  driving.  It  is  not  in  evidence  that  she  knew  of 
the  approach  to  the  railway  tracks,  or  was  conscious  of  danger,  or 
the  risk  assumed  by  the  driver.  The  noise  of  an  automobile  close 
behind  the  carriage  diverted  the  attention  of  the  driver.  The 
motorman  testified  that  he  did  not  see  the  carriage  until  his  car 
was  within  three  feet  of  it;  that  he  sounded  no  gong,  and  was 
running  the  car  at  full  speed.  The  city  ordinance  required  the 
motorman  or  person  controlling  the  motive  power  of  a  street  car, 
when  approaching  any  street  crossing,  to  sound  the  gong  or  bell 
within  a  distance  not  exceeding  sixty  feet  from  such  crossing. 
The  jury  returned  a  verdict,  and  judgment  was  entered  thereon, 
in  favor  of  the  plaintiff,  from  which  the  defendant  appealed. 

We  have  given  careful  consideration  to  each  of  the  seventy-six 
assignments  of  errors,  but  shall  make  specific  mention  of  but  few. 
The  others  may  be  imderstood  as  disposed  of  by  the  reason  con- 
tained within,  as  well  as  by  the  express  direction  of  section  84, 
Code  of  Civil  Provedure,  Kev.  St.  1908,  and  section  20,  c  6, 
Session  Laws  of  1911,  which  latter  section  reads  as  follows: 

''  It  [the  Supreme  Court]  shall  disregard  any  error  or  defect  in  the  proceed^ 
ings  which  shall  not  affect  the  substantial  rights  of  the  parties,  and  no  judg« 
ment  shall  be  reversed  or  affected  by  reason  of  such  error  or  defect." 

The  verdict  is  supported  by  the  evidence,  except  in  so  far  as 
absence  of  negligence  on  the  part  of  the  driver  may  be  considered 
necessary  to  sustain  it. 

In  view  of  the  failure  of  said  driver  to  look  or  listen  for  the 
approach  of  the  car,  under  the  circumstances  shown  to  exist,  the 
writer  of  this  opinion  believes  he  is  shown  to  have  been  negligent 
as  a  matter  of  law,  and  that,  therefore,  the  case  should  be  deter- 
mined upon  other  questions,  viz.:  (1)  Whether  the  contributory 
negligence  of  the  driver,  if  shown,  can  be  imputed  to  the  plaintiff ; 
(2)  whether,  under  the  circumstances,  plaintiff  was  herself  guilty 
of  contributory  negligence  as  a  matter  of  law. 

1.  The  question  of  imputed  negligence  has  not  been  fully  de- 
cided by  the  courts  of  review  of  this  State.  In  Denver  City  Tram- 
way Co.  V.  Martin,  6  St.  Ry.  Eep.  605,  44  Colo.  324,  98  Pac.  836, 
that  issue  was  raised  and  earnestly  argued,  but  the  court  avoided 
it  by  deciding  that  the  driver  was  not  as  a  matter  of  law  guilty  of 
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contributory  n^ligence,  and  therefore  affirmed  the  judgment  of 
the  trial  court ;  while  in  Colorado  &  Southern  By.  Co.  v.  Thomas, 
33  Colo.  517,  81  Pac.  801,  70  L.  E.  A.  681,  3  Ann.  Cas.  700,  in 
which  the  question  was  also  raised  and  argued,  the  court  avoided 
it  by  deciding  that  plaintiff's  intestate,  as  well  as  the  driver,  was 
guilty  of  contributory  n^ligence  as  a  matter  of  law,  and  reversed 
the  judgment  of  the  lower  court.  In  the  latter  case,  however,  the 
court,  by  Mr.  Justice  (Joddard,  said: 

"Upon  the  question  of  imputable  negligence,  as  applicable  to  occupants  of 
private  conveyances,  there  is  much  conflict  among  the  authorities,  and  we 
think  the  weight  of  authority  supports  the  rule  that  a  person  injured  by  the 
negligence  of  a  defendant  and  the  contributory  negligence  of  one  with  whom  the 
injured  person  is  riding  as  guest  or  companion  is  that  such  negligence  is  not 
imputable  to  the  injured  person;  but  there  is  a  well-recognized  exception  to 
this  rule  when  the  injured  person  is  in  a  position  to  exercise  authority  or  con- 
trol over  the  driver,  or  is  guilty,  or  fails  to  exercise  such  care  imder  the  cir- 
cumstances, as  he  could,  or  should  exercise  under  the  circumstances  to  protect 
himself  "  —  citing  cases. 

In  this  case  the  question  is  squarely  raised  by  plaintiff^s  instruc- 
tion No.  8,  given  by  the  court,  and  instruction  No.  17,  offered  by 
defendant  and  refused,  and  the  exceptions  thereto,  and  by  argu- 
ment on  this  appeal.     Plaintiff's  instruction  No.  8  is  as  follows: 

"The  court  instructs  the  jury  that  the  plaintiff,  Katherine  M.  Armstrong, 
cannot  be  held  to  be  guilty  of  contributory  negligence  so  as  to  defeat  a  recov- 
ery in  this  action  upon  that  ground,  unless  you  find  from  the  evidence  that 
the  said  Katherine  M.  Armstrong  failed  herself  to  exercise  that  degree  of  care 
and  caution  which  a  reasonably  prudent  and  cautious  person  would  have  exer- 
cised under  similar  circimistances,  and  that  failure  on  her  part  caused  or 
contributed  to  cause  the  striking  of  the  vehicle  in  which  she  was  riding,  by  ih» 
defendant's  car.  If  the  plaintiff  exercised  no  control  over  the  movements  of 
the  vehicle  in  which  she  was  riding,  but  was  simply  an  invited  gpiest  of  the 
driver,  and  had  no  control  over  the  manner  or  way  in  which  the  buggy  was 
driven,  the  negligence  of  the  driver,  if  there  was  any  such  negligence,  cannot 
be  imputed  or  charged  to  her." 

In  some  of  the  States  the  courts  have  adopted  the  rule  of  im- 
putable negligence,  following  the  doctrine  of  the  English  courts  in 
thorogood  v.  Bryan,  8  C.  B.  115,  either  upon  the  theory  of 
"  identification  '^  of  the  passenger  with  the  driver,  or  upon  the 
principle  that  the  driver  of  a  private  carriage  is  pro  hoc  vice  the 
agent  of  every  person  voluntarily  committing  himself  to  the  car- 
riage. Wisconsin,  Michigan  and  Montana  are  among  those  States. 
Prideaux  v.  Mineral  Point,  43  Wis.  513,  28  Am.  Rep.  558;  Lake 
Shore  &  M.  S.  By.  Co.  v.  MiUer,  25  Mich.  274;  WhittaJeer  v. 
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Helena,  14  Mont.  124,  35  Pac.  904,  43  Am.  St.  Rep.  621.  Penn- 
sylvania adopted  the  same  rule,  but  later  overruled  the  earlier 
cases.  Dean  v.  Pennsylvania  R.  Co.,  129  Pa.  514,  IS.Atl.  718,  6 
L.  R.  A.  143,  15  Am.  St.  Rep.  733.  Thorogood  v.  Bryan  was 
overruled  in  England  in  Mills  v.  Armstrong,  53  L.  T.  N.  S.  423, 
13  App.  Cas.  1,  and  condemned  by  the  Supreme  Court  of  the 
United  States  in  Little  v.  Hackett,  116  U.  S.  366,  6  Sup.  Ct.  391, 
29  L.  Ed.  652.  And  we  think  it  may  be  safely  said  that  at  the 
present  time  the  great  weight,  if  not  the  imbroken  line,  of  authority 
of  all  of  the  States  in  the  Union,  as  well  as  of  the  Federal  courts, 
is  opposed  to  the  imputation  of  negligence  from  driver  to  passen- 
ger, either  of  a  public  or  of  a  private  conveyance,  unless  it  appears 
that  the  relation  of  master  and  servant,  or  principal  and  agent,  or 
association  in  a  common  enterprise,  exists.  Shultz  v.  Old  Colony 
Street  By.  Co.,  193  Mass.  309,  79  N.  E.  873,  8  L.  R.  A.  (K  S.) 
597,  and  cases  cited,  118  Am.  St  Rep.  502,  9  Ann.  Cas.  402; 
Little  V.  Hackett,  supra;  Duval  v.  Atlantic  Coast  Line  By.  Co., 
134  N".  C.  331,  46  S.  E.  750,  65  L.  R.  A.  722,  101  Am.  St.  Rep. 
830 ;  Colorado  &  Southern  By.  Co.  v.  Thomas,  33  Colo.  517,  81 
Pac.  801,  70  L.  R.  A.  681,  and  notes  thereto  in  3  Ann.  Cas.  700 ; 
White  on  Railroads,  §  1055.  In  1  Shearman  &  Redfield  on  the 
Law  of  Negligence  (5th  Ed.),  §  C6,  it  is  said : 

**  In  former  editions  we  devoted  much  space  to  the  refutation  of  this  doctrine 
of  'identification.'  But  it  is  needless  to  do  so  any  longer,  since  the  entire 
doctrine  has  since  our  first  edition  been  exploded  in  every  court,  beginning 
with  New  York  and  ending  with  Pennsylvania.  •  •  •  The  notion  that  one 
is  the  '  agent '  of  another,  who  had  not  the  smallest  right  to  control  or  even 
advise  him,  is  difficult  to  support  by  any  sensible  argument.  This  theory  is 
universally  rejected,  except  in  the  three  States  mentioned,  and  it  must  socm 
be  abandoned  even  there." 

No  further  citation  of  authority  is  necessary,  as  the  cases  cited, 
with  their  annotations,  are  exhaustive  of  the  subject,  and  justify 
the  rule  laid  down  in  1  Thompson's  Commentaries  on  the  Law  of 
Negligence,  §  502,  as  follows : 

"While  there  are  a  few  untenable  decisions  to  the  contrary,  nearly  all 
American  courts  are  agreed  that  the  rule  under  consideration  extends  so  far 
as  to  hold  that  where  a  person,  while  riding  on  a  private  vehicle  by  the  invita- 
tion of  the  driver,  or  the  owner  or  the  custodian  of  the  vehicle,  and  having  no 
authority  or  control  over  the  driver,  and  being  imder  no  duty  to  control  his 
conduct,  and  having  no  reason  to  suspect  any  want  of  care,  skill  or  sobriety 
on  his  part,  is  injured  by  the  concurring  negligence  of  the  driver  and  a  third 
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person  or  corporation,  the  negligence  of  the  driver  is  not  imputed  to  him  so 
as  to  prevent  him  from  recovering  damages  from  the  other  tortfeasor  "  — 

and,  we  may  add,  would  not  prevent  him  from  recovering  damages 
from  either  tortfeasor.  The  plaintiff  in  this  case  neither  had,  nor 
attempted  to  exercise,  authority  or  control  over  the  driver.  She 
was  not  responsible  for  his  acts,  had  no  reason  to  suspect  want  of 
skill  or  care  on  his  part  The  relationship  of  master  and  servant, 
or  principal  and  agent,  or  of  associates  in  a  common  enterprise, 
did  not,  in  fact,  exist.  She  was  injured  by  the  negligence  of  the 
defendant;  or  by  that  negligence  and  the  concurring  negligence 
of  the  driver,  Campbell.  Therefore,  we  conclude  that  the  negli- 
gence of  her  driver  cannot  be  imputed  to  plaintiff. 

2.  The  duty  and  liability  of  plaintiff  in  this  case  was  declared 
by  the  trial  court  in  instruction  No.  20,  given  upon  request  of  the 
defendant,  as  follows : 

''You  are  instructed  that  plaintiff,  while  in  a  buggy  as  the  guest  of  an- 
other, and  when  such  other  is  driving,  is  charged  with  certain  duties  to  care 
for  her  own  safety,  and  that  such  duties  are  those  imposed  upon  an  ordinarily 
careful  and  prudent  person  under  the  circumstances,  and  that  said  plaintiff 
cannot,  because  another  is  driving,  escape  all  obligation  and  care  for  her  own 
safety;  and  that,  if  you  find  from  the  evidence  that  she  failed  to  exercise  the 
care  and  caution  that  an  ordinarily  careful  and  prudent  person  would  have 
done  under  the  circumstances,  then  she  is  guilty  of  contributory  negligence, 
and  cannot  recover  in  this  action,  even  if  defendant  was  guilty  of  the  negligence 
charged." 

The  rule  as  applied  to  a  case  of  this  kind  seems  to  be  fairly 
stated  in  Shvltz  v.  Old  Colony  Street  By.  Co.,  193  Mass.  323,  79 
N".  E.  878,  8  L.  R  A.  (N.  S.)  597, 118  Am.  St.  Eep.  602,  9  Ann. 
Cas.  402,  as  follows: 

"  The  plaintiff  would  not  be  entitled  to  recover  if  in  the  exercise  of  common 
prudence  she  ought  to  have  given  some  warning  to  the  driver  of  carelessness 
on  his  part  which  she  observed  or  might  have  observed  in  exercising  due  care 
for  her  own  safety,  nor  if  she  negligently  abandoned  the  exercise  of  her  own 
faculties  and  trusted  entirely  to  the  vigilance  and  care  of  the  driver.  She 
cannot  hide  behind  the  fact  that  another  is  driving  the  vehicle  in  which  she  is 
riding,  and  thus  relieve  herself  of  her  own  negligence.  What  degree  of  care 
she  should  have  exercised  in  accepting  the  invitation  to  ride,  or  in  observing 
and  calling  to  the  attention  of  the  driver  perils  unnoticed  by  him,  depends 
upon  the  circumstances  at  the  time  of  the  injury.  On  the  other  hand,  she 
would  be  permitted  to  recover  if,  in  entering  and  continuing  in  the  conveyance, 
she  acted  with  reasonable  caution,  and  had  no  ground  to  suspect  incompetency, 
and  no  cause  to  anticipate  negligence  on  the  part  of  the  driver,  and  if  the 
impending  danger,  although  in  part  produced  by  the  driver,  was  so  sudden  or 
of  such  a  character  as  not  to  permit  or  require  her  to  do  any  act  for  her  own 
protection." 
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The  rule  here  announced  appears  to  be  the  moderate  view,  or 
middle  ground,  as  between  the  courts  which  have  never  adopted 
the  rule  of  imputed  negligence,  and  those  which  have  at  one  time 
recognized  such  rule,  and  later  receded  from  it  The  instruction 
given  by  the  court  corresponds  with  the  rule  announced  in  the 
forgoing  quotation,  and  is  clearly  in  accord  with  the  authorities 
hereinbefore  cited;  and,  notwithstanding  the  n^ligence  of  the 
driver,  leaves  the  question  of  plaintiff's  due  care,  or  n^ligence, 
subject  to  the  same  conditions  as  in  other  instances  of  allied  con- 
tributory negligence,  to  be  determined  by  the  jury  as  a  matter  of 
fact,  and  not,  as  a  rule,  by  the  court  as  a  matter  of  law.  It  is 
suflScient  to  say  that  there  was  ample  evidence  in  this  case  sub- 
mitted to  the  jury,  from  which,  viewed  in  the  most  favorable  light 
in  which  it  may  be  reasonably  considered  in  behalf  of  plaintiff, 
together  with  the  allowable  inferences  of  fact  adducible  from  such 
evidence  in  favor  of  the  plaintiff,  to  support  and  justify  the  jury 
in  finding  that  the  plaintiff  did  exercise  the  care  and  caution  that 
an  ordinarily  careful,  prudent  and  cautious  person  would  have 
exercised  under  the  circumstances,  and  that,  therefore,  she  was  not 
guilty  of  contributory  negligence  without  which  such  injury  would 

not  have  occurred. 

♦  **♦♦♦♦ 

The  judgment  is  affirmed. 


Champlin  v.  Pawcatuck  Valley  8L  By.  Co. 

(Rhode  Island  —  Supreme  Ck>urt.) 

1.  Evn>ENCB;  Adicissibilitt  of  Statvicbnt  of  Bystander  to  Expain  Other, 
EvTOENCE.  —  The  statement  of  a  bystander  is  admissible  where  necessary 
to  the  understanding  of  a  motorman's  reply  thereto  which  has  been 
admitted  in  evidence. 

ADMI88IBIUTT    OF    STATEMENTS    OF    MOTOBMAN    AS    BES 

GESTiE. 

(For  a  general  discussion  of  the  subject  of  res  gestm  see  Chamber layne's 

Modem  Law  of  Evidence.) 

As  a  general  rule,  a  statement  or  exclamation  of  the  motorman  of  a  street 

railway  car  causing  injury  to  a  pedestrian  or  other  person  in  the  street,  where 

such  statement  or  exclamation  throws  light  upon  the  main  issue  involved  and 


*  Portion  of  opinion  not  relating  to  street  railways  omitted. 
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2.  Sams;  Rks  Gebtm.  —  Statement  by  a  bystander,  made  six  or  seven  min- 

utes after,  an  accident,  that  the  railway  company  was  to  blame,  and  the 
reply  of  the  motorman,  "There  has  no  one  denied  it,  has  there? **  are 
admissible  as  part  of  the  rea  gestct. 

3.  Witness;  Ck>iiPETENCT  as  to  Width  of  Stbeet.  —  A  witness  may  testify 

as  to  whether  there  was  room  for  two  teams  to  meet  and  pass,  although 
he  does  not  know  the  exact  measurement  of  the  street. 

4.  Evidence  ;  Statement  or  Motobman  ;  Res  GESTiS.  —  Statement  made  by 

a  motorman  three  or  four  minutes  after  his  car  hit  plaintiff's  wagon, 
that  "  he  thought  he  could  pass  him  without  hitting  him,"  is  admissible 
as  part  of  the  rea  geatct. 

5.  Same;  Admissibiutt  of  Eyiiwncb  as  to  Width  or  Stbeet.  —  In  an  action 

for  injuries  to  the  driver  of  a  wagon  caused  by  a  collision  with  a  street 
car  in  a  place  where  the  wagon  was  forced  near  the  track  by  the  presence 
of  an  automobile,  the  question  "  Was  there  room  at  that  place,  where  he 
met  the  automobile,  for  an  automobile  and  a  team  to  pass  in  the  traveled 
part  of  the  road?  "  was  proper. 

6.  Same  ;  Statement  of  Motobman  ;  Res  GESTiS.  —  A  statement  by  a  motor- 

man  that  he  did  not  stop  his  car  because  he  was  sure  he  was  going  to  miss 
the  plaintiff  is  admissible  as  part  of  the  rea  geatce, 

7.  Damages;  Evidence.  —  Where  it  was  alleged  that  the  plaintiff  was  per- 

manently injured,  **  and  he  has  been  hitherto,  and  will  be  for  the  rest  of 
his  life,  wholly  incapacitated  from  working  and  earning  the  wsges  and 
acquiring  the  income  which,  but  for  said  injuries,  he  would  have  earned 
and  acquired,  evidence  as  to  his  former  wages  is  admissible. 

8.  Evidence.  —  Where  a  wagon  was  struck  by  a  street  car,  the  driver  in  an 

action  for  personal  injuries  may  testify  as  to  whether  there  was  any- 
thing he  could  have  done  to  have  gotten  out  of  the  way  sooner  than  he  did. 

is  spontaneous  in  character,  and  made  under  such  circumstances  as  to  exclude 
the  idea  or  design  of  deliberation,  is  admissible  in  an  action  to  recover  damages 
for  the  injury. 

United  StatM.  ~  Lightcap  v.  Philadelphia  Tract  Co.,  60  Fed.  212. 

Alabaauu  — Mobile  Light  &  R.  Co.  v.  Baker,  158  Ala.  401,  48  So.  119. 

ArkamsM.  — Little  Rock  Ry.  &  Elec.  Co.  v.  Newman,  77  Ark.  590,  92 
S.  W.  864. 

Delaware.  — Baldwin  v.  People's  Ry.  Co.,  7  Pen.  81,  76  Atl.  1088. 

nilaois.  —  Quincy  Horse  Railway,  etc.,  Co.  v.  Onuse,  177  111.  264,  27  N.  B. 
190;  Springfield  Consol.  Ry.  Co.  v.  Welsh,  155  111.  511,  40  K.  E.  1034;  Chicago 
City  Ry.  Co.  v.  McDonough,  4  St  Ry.  Rep.  205,  221  111.  69,  77  N.  E.  577. 

Indiana.  —  Cincinnati,  etc,  R.  Co.  v.  Stable,  37  Ind.  App.  539,  76  N.  E.  551. 

Missonri.  —  Knittel  v.  United  Rys.  Co.  of  St.  Louis,  147  Mo.  App.  677, 
128  S.  W.  5. 

Thus,  in  an  action  for  injuries  resulting  from  a  collision  of  a  oar  with  a 
wagon,  evidence  is  admissible  that  when  the  vehicles  collided  the  motorman 
called  out:  "God  damn  you,  get  out  of  the  way."  Lightcap  v.  Philadelphia 
Tract.  Co.,  60  Fed.  212.  Where  a  child  is  run  over  by  a  street  railway  car, 
it  is  proper  to  prove  that  almost  instantly  after  the  accident,  the  motorman, 
while  lowering  the  window  to  look  out  and  see  what  had  happened,  asked  tf 
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9.  Damages;  Evidence;  Inbtbuctions.  —  Where,  in  an  action  for  personal 
injuries,  the  driver  of  a  wagon  simply  proved  the  value  of  his  services  as 
teamster  and  of  his  labor  in  the  stable,  the  court  may  instruct  the  jury 
to  disregard  his  loss  of  profits  from  business  as  a  teamster  or  keeper  of 
a  stable. 

IOl  Nbouqbnce;  Inbtbuctions.  —  Where  the  plaintiff  alleges  that  the  de- 
fendant was  negligent  in  causing  a  collision  with  his  wagon,  it  is  proper 
for  the  court  to  charge,  *'  if  you  find  that  this  accident  was  caused  to  the 
plaintiff  by  reason  of  the  negligence  of  the  motorman,  or  of  the  conductor, 
or  of  both,  in  that  case  the  defendant  is  liable  to  the  same  extent  that  it 
would  be  if  the  defendant  was  an  individual." 

IL  MoTOBMAN ;  Cabs  Requibxd.  —  Where  a  motorman  saw  that  by  continuing 
with  his  car  he  would  be  likely  to  strike  a  wagon  which  had  been  forced 
near  the  track  by  an  automobile,  he  had  no  right  to  proceed  and  speculate 
upon  his  chances  of  possibly  getting  through  without  injury  to  the 
plaintiff. 

12.  Last  Clbab  Chance  Doctbine;    Inbtbuctions.  —  Instructions  covering 

the  last  clear  chance  doctrine  held  proper. 

13.  Amount  of  Damages.  —  A  verdict  of  $15,000  is  not  excessive  where  it 

appears  that  the  plaintiff,  fifty  years  of  age,  a  teamster,  was  in  good 
health  up  to  the  time  of  the  accident,  when  he  was  permanently  injured 
and  incapacitated  for  labor  during  life. 

Defendant   brings   exceptions   from   judgment  for    plaintiff.    Reported   82 

AtL  481. 

A.  B.  Crafts,  for  plaintiff. 

Everett  A.  Kingsley  and  Donald  O.  Perkins,  for  defendant 

there  was  a  dog  under  the  car.  Knittel  v.  United  Rys.  Co.  of  St.  Louis,  147 
Mo.  App.  677,  128  S.  W.  5.  A  remark  made  by  a  motorman  to  a  person  wav- 
ing his  hat  and  hands  and  hollering  for  the  car  to  stop,  to  go  to  hell  out  of 
there  or  he  would  run  over  him,  where  the  car  immediately  thereafter  collided 
with  a  fire  engine,  is  admissible.  Chicago  City  Ry.  Co.  v.  McDonough,  4  St. 
Ry.  Rep.  206,  221  111.  69,  77  K.  £.  577.  Evidence  that  just  before  an  accident 
injuring  a  passenger,  the  motorman  exclaimed,  ''My  God,"  is  admissible  as 
part  of  the  rea  gestct,  Baldwin  v.  Peoples  Ry.  Co.,  7  Pen.  (Del.)  81,  76  AtL 
1088. 

On  the  other  hand,  where  the  statement  of  the  motorman  is  not  cotempo- 
raneous  with  the  happening  of  the  accident  but  is  a  mere  recital  or  narrative 
of  a  past  event,  it  is  inadmissible  as  against  the  street  railway  company. 

Alabmnuu  — Mobile  Light  &  R.  Co.  v.  Baker,  168  Ala.  491,  48  So.  119. 

Calif onda.  —  Kimic  v.  San  Jose-Los  Gatos  Interurban  Ry.  Co.,  166  CaL 
379,  104  Pac.  986. 

Gonneotioiit.  —  Morse  v.  Consolidated  Ry.  Co.,  81  Conn.  395,  71  Atl.  553. 

Maryland.  —  Dietrich  v.  Baltimore,  etc.,  Ry.  Co.,  68  Md.  347. 

Mlelilsam.  — Rouston  v.  Detroit  United  Ry.,  6  St.  Ry.  503,  115  N.  W.  62, 
14  Det.  L.  N.  909. 

IfftaaourL  — Koenig  v.  Union  Depot  Ry.  Co.,  173  Mo.  698,  73  S.  W.  637. 
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Opinion  by  Johnson,  J. : 

This  is  an  action  of  the  case,  brought  by  George  E.  Champlin, 
of  Westerly,  in  Washington  county,  against  the  Pawcatuck  Valley 
Street  Railway  Company,  a  corporation  doing  business  in  said 
Washington  county,  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  said  plaintiff  through  the  n^- 
ligence  of  the  defendant  company  in  the  operation  of  one  of  its 
street  cars. 

On  the  13th  day  of  July,  1910,  the  plaintiff  was  driving  a  pair 
of  horses  attached  to  a  cart  carrying  a  load  of  gravel  weighing 
from  5,000  to  5,500  pounds  along  a  highway  in  the  town  of 
Westerly,  known  as  the  "  Westerly  Road,''  between  Ninigret  ave- 
nue and  Wauwinnet  avenue.  At  a  place  in  said  highway  on  the 
part  of  the  road  between  the  railroad  track  and  the  sidewalk  he 
met  an  automobile.  The  automobile  turned  to  the  right  and  ran 
upon  the  sidewalk,  but  was  not  able  to  continue  until  it  had  passed 
the  cart,  because  of  a  pole  standing  in  the  sidewalk.  About  five 
or  six  feet  from  this  pole  the  automobile  stopped.  The  plaintiff 
drove  to  the  right  so  far  that  his  off  wheels  rubbed  against  the  rail, 
and  in  this  position  the  nigh  wheels  of  his  cart  just  cleared  the 
automobile.  While  the  plaintiff's  team  was  in  this  position  he 
heard  the  car  approaching  from  behind.  He  looked  back,  and,  as 
he  testified,  saw  it  200  feet  away.     He  could  not  turn  from  the 

ITew  York.  —  Brauer  v.  New  York  City  Interborough  Co.,  131  App.  Div. 
682,  116  N.  Y.  Supp.  59;  Noma  v.  Interurban  St  Ry.  Co.,  90  N.  Y.  Supp.  460. 

TenneMoe.  —  Citizens  St.  R.  Co.  ▼.  Howard,  102  Tenn.  474,  62  S.  W.  864. 

Thus,  evidence  of  declarations  made  by  the  driver  of  a  street  car  about 
half  an  hour  after  an  injury  to  a  boy  getting  on  the  car  is  not  admissible. 
Dietrich  v.  Baltimore,  etc.,  Ry.  Co.,  68  Md.  347.  Statements  of  a  motorman 
as  to  the  cause  of  an  accident  made  seven  or  eight  minutes  thereafter  are  not 
part  of  the  res  geatce,  Kimic  v.  San  Jose-Los  Gatos  Interurban  Ry.  Co.,  166 
Cal.  379,  104  Cal.  986.  In  Cincinnati,  etc,  R.  Co.  v.  Stable,  37  Ind.  App.  539, 
76  N.  9.  551,  the  court  said:  "Three  witnesses  testified  that  immediately 
after  the  collision  the  motorman  stated  to  the  conductor  that  on  account  of 
the  wet  rail  the  brakes  failed  him  and  caused  the  accident.  The  admissibility 
of  the  evidence  depended  upon  whether  the  statement  was  a  natural  emanation 
from  the  occurrence,  made  spontaneously  or  so  nearly  ootemporaneously  as 
to  be  in  the  presence  of  the  occurrence  and  under  such  circumstances  as  to 
exclude  the  idea  of  design  or  deliberation.  *  *  *  If  it  was  so  made,  it  was 
part  of  the  occurrence  and  admissible;  if  it  was  only  a  narrative  of  a  past 
transaction,  it  was  hearsay  and  inadmissible." 

It  is  often  a  difficult  matter  to  determine  whether  statements  made  by  a 
motorman  are  part  of  the  occurrence  so  as  to  be  admissible  as  res  geata  or 
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"track  in  the  position  he  then  occupied  by  reason  of  the  presence 
of  the  automobile.  He  urged  his  horses,  and  made  an  effort  to 
pass  the  automobile.  He  had  partly  passed  the  automobile,  and 
was  turning  away  from  the  railroad  track,  when  the  car  came  up 
behind  him,  and  the  running  board  of  the  car,  after  clearing  the 
plaintiff^s  rear  wheel,  struck  his  forward  wheel,  causing  a  jolt 
which  threw  the  plaintiff  off  the  cart  to  the  ground,  and  in  that 
position  the  wheel  of  the  cart  crushed  and  injured  him. 

The  case  was  tried  in  the  Superior  Court  in  Washington  county 
before  Mr.  Justice  Brown  and  a  jury  on  the  Ist  and  2d  days  of 
December,  1910,  and  resulted  in  a  verdict  for  the  plaintiff  for 
$15,000.  The  defendant  moved  for  a  new  trial  on  the  grounds 
that  the  verdict  was  against  the  evidence  and  the  weight  thereof; 
that  it 'was,  on  the  evidence  in  the  case,  contrary  to  the  law  aa 
given  to  the  jury  by  the  court;  that  the  damages  awarded  were 
excessive ;  that  counsel  for  the  plaintiff,  in  arguing  said  case  to  the 
jury  on  the  subject  of  damages,  stated  to  the  jury,  "  They  say 
country  juries  give  small  damages ; "  that  since  the  trial  the  de- 
fendant has  discovered  evidence  of  facts  of  which  the  defendant 
had  no  knowledge  prior  to  said  trial,  and  at  said  trial  could  not 
have  discovered  by  the  exercise  of  reasonable  diligence. 

The  motion  for  a  new  trial  was  heard  January  11,  1911,  and  on 
February  10,  1911,  was  denied.     February  17,  1911,  the  defend- 

whether  they  are  a  narrative  of  a  past  event.  In  this  respect  tiie  decisions 
of  the  different  States  are  conflicting.  In  some  States  the  statements  to  be 
admissible  must  be  made  at  the  time  of  the  accident  and  must  be  a  part  of 
the  accident  itself. 

Gonneotioiit.  —  Morse  v.  Consolidated  Ry.  Ck>.,  81  Conn.  395,  71  Atl.  563. 

Missouri.  —  Ruschenberg  v.  Southern  Elec.  R.  Co.,  161  Mo.  70,  61  S.  W. 
626;  Koenig  v.  Union  Depot  Ry.  Co.,  173  Mo.  698,  73  S.  W.  637. 

Wew  York.  —  Sdpp  v.  Dry  Dock,  etc.,  R.  Co.,  45  App.  Div.  489,  61  N.  Y. 
8upp.  409;  Brauer  v.  New  York  City  Inter  borough  Co.,  131  App.  Div.  682, 
116  N.  Y.  Supp.  69;  Norris  v.  Interurban  St.  Ry.  Co.,  90  N.  Y.  Supp.  460. 

Tenneaaee.  — Citizens  St.  R.  Co.  v.  Howard,  102  Tenn.  474,  52  S.  W.  864. 

Thus,  the  declarations  of  a  motorman  as  to  how  an  accident  happened 
made  two  or  three  minutes  thereafter  and  before  the  car  had  left  the  place  of 
the  accident  is  inadmissible.  Morse  v.  Consolidated  Ry.  Co.,  81  Conn.  396, 
71-  Atl.  553.  A  statement  made  by  the  motorman  of  a  car  which  killed  a 
person,  made  after  the  car  had  stopped  and  the  motorman  was  helping  to 
extricate  the  deceased  from  the  wheels  of  the  car  is  not  part  of  the  res  gestw, 
Ruschenberg  v.  Southern  Elec.  R.  Co.,  161  Mo.  70,  61  S.  W.  626.  Where  a 
child  was  run  over  by  a  oar,  evidence  that  the  motorman  immediately  after 
stopping  the  car  came  back  to  where  the  child  was  and  was  asked,  "Are  you 
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ant  excepted  to  the  decision  denying  its  motion  for  a  new  trial, 
and  gave  notice  of  its  intention  to  prosecute  a  bill  of  exceptions 
upon  all  its  exceptions  in  the  case.  Within  the  time  and  in 
accprdance  with  the  procedure  required  by  statute,  the  defendant 
presented  its  bill  of  exceptions  and  the  transcript  of  the  testimony, 
which  were  severally  allowed  by  the  justice  presiding.  The  case 
is  now  before  this  court  on  said  bill  of  exceptions. 

The  exceptions  are  as  follows:  The  first  exception  is  to  the 
admission  by  the  court  of  questions  Nos.  59  and  60  and  the 
answers  thereto  of  the  witness  Qeorge  B.  Capron,  found  on  page 
44  of  the  transcript  of  testimony.  The  second  exception  is  to  the 
admission  by  the  court  of  question  No.  61  and  the  answers  thereto 
of  the  witness  George  B.  Capron,  all  as  f  oimd  on  pages  44,  45  and 
46  of  the  transcript  of  testimony.  We  will  consider  these  excep- 
tions together.  On  page  89  of  the  transcript  objection  was  made 
to  the  following  question : 

"42  Q.  While  Mr.  Champlin  was  there,  or  while  they  were  pidcing  him 
up,  did  you  hear  anything  said  hy  the  motormanf 

The  witness  was  then  questioned  by  counsel  for  both  plaintiff 
and  defendant  as  to  how  long  after  the  accident  the  statemait 
inquired  about  was  made.  The  witness  stated  that  after  seeing 
the  collision  he  started  immediately,  and  got  to  the  place  in  possi- 
bly three  minutes,  and  that  he  had  been  there  "  probably  two  or 

blind,  to  run  over  a  child  like  that?"  and  replied,  ''I  didn't  see  the  child,  I 
was  looking  at  the  car  coming  east,"  is  inadmissible.  Koenig  y.  Union  Depot 
Ry.  Co.,  173  Mo.  698,  73  S.  W.  637.  Where  the  driver  of  a  wagon  was  killed 
by  a  street  car  running  into  the  rear  of  the  wagon  it  was  held  not  proper  to 
prove  that  four  or  five  seconds  after  the  collision  the  motorman  said,  "He 
bothered  me  all  across  the  bridge.''  Brauer  v.  New  York  City  Interborough 
Co.,  131  N.  Y.  App.  Div.  682,  116  N.  Y.  Supp.  69.  A  declaration  of  a  motor- 
man  "almost  immediately"  after  an  accident  that  he  "lost  control  of  the 
oar  "  is  not  part  of  the  rea  gestas  but  is  no  more  than  an  explanation  or  narra- 
tive of  a  past  occurrence.  Norris  v.  Interurban  St.  Ry.  Co.,  90  N.  Y.  Supp. 
460.  Where  the  plaintiff  was  struck  by  a  street  car,  and  about  fifteen  minutes 
was  occupied  in  extricating  and  caring  for  him  at  the  place  of  the  accident, 
evidence  that  the  motorman  then  stated  that  he  saw  the  plaintiff  but  thought 
he  would  get  across  the  track  is  inadmissible,  not  being  a  part  of  the  res  geatcB, 
Citizens  St.  R.  Co.  v.  Howard,  102  Tenn.  474,  62  S.  W.  864. 

In  other  States  a  more  liberal  rule  prevails,  and  statements  of  a  motorman 
relative  to  an  action  are  admissible  as  res  jester,  though  made  subsequent  to 
the  action,  where  they  are  practically  cotemporaneous,  and  are  of  such  a 
nature  as  to  be  deemed  prompted  by  the  event  and  not  the  result  of  delibera- 
tion.   Thus,  in  an  action  for  running  over  a  boy,  statements  of  the  driver  just 
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three,  three  or  four,  minutes  "  when  he  heard  the  statement  On 
page  43  the  court  overruled  the  objection,  and  defendant's  counsel 
excepted. 

"69  Q.  (by  Mr.  Crafts).  Well,  what  was  the  whole  conversation  with  the 
motormant  A.  Well,  the  motorman  stood  in  the  front  of  the  car  putting  on 
his  gloves,  as  I  remember  it,  and  there  was  some  gentleman  at  the  side  of  me, 
and  he  looked  up  at  the  car  and  he  says —  The  Court:  No,  the  question  is 
what  the  motorman  said,  not  what  the  other  man  said.  60  Q.  State  what  the 
motorman  said.    A.  The  motorman  said,  'There  hasn't  any  one  denied  it.'" 

Questions  and  answers  59  and  60  are  the  ones  covered  by  the 
first  exception.  We  think  these  questions  were  properly  admitted. 
On  page  44 : 

" 61  Q.  What  did  the  man  say?  A.  The  man  said,  'The  railroad  company 
was  to  blamew'  Mr.  Perkins:  Now,  I  object  to  any  statement  by  a  bystander. 
The  Court:  Well,  the  statement  by  a  bystander  is  necessary  to  understand 
the  motorman's  statement.  (Exception  taken  by  Mr.  Perkins.)  Witness: 
This  gentleman  stood  in  front  of  the  car  with  me,  and  he  said,  '  The  railroad 
company  is  to  blame  for  this,'  and  the  motorman  said,  '  Thiere  has  no  one  de> 
nied  it,  has  there?'" 

Mr.  Perkins  moved  to  strike  out  the  answer.  After  further 
discussion,  on  page  46,  Mr.  Perkins  said : 

"Well,  I  think  I  will  withdraw  my  motion,  because  it  applies  only  to  the 
part  of  the  —  possibly  the  motion  would  apply  only  to  that  part.    The  Court: 

after  the  car  stopped,  and  while  the  boy  was  under  it,  are  part  of  the  rea 
gettcB.  Quin<7  Horse  Railway  Co.  v.  Gnuse,  137  111.  264,  27  N.  E.  100.  A 
declaration  by  a  motorman  made  while  the  car  was  still  on  the  body  of  the 
one  it  had  run  down  that  the  reason  he  did  not  stop  the  car  was  because  he 
could  not  reverse  it,  is  admissible.  Springfield  Consol.  Ry.  Co.  v.  Welsh,  156 
m.  611,  40  N.  E.  1034.  Where  a  car  collided  with  a  pedestrian,  evidence  of 
a  witness  of  a  conversation  with  the  motorman  while  the  injured  was  lying 
on  the  ground  as  to  how  the  accident  happened  is  admissible.  Kern  v.  Des 
Moines  City  Ry.  Co.,  141  Iowa  620,  118  S.  W.  461.  A  statement  of  a  motor- 
man  of  a  car  killing  a  person  on  the  track,  made  immediately  after  the  acci- 
dent, when  he  had  reached  the  body  of  the  deceased,  that,  "  Well,  I  seen  the 
man,  I  seen  his  fate  and  all,  and  tried  to  make  the  stop,  but  couldn't  make 
it,"  is  admissible.  Louisville  Ry.  Co.  v.  Johnson's  Admr.,  7  St.  Ry.  Rep.  706, 
131  Ky.  277,  116  S.  W.  207,  20  L.  R.  A.  (N.  S.)  133.  A  declaration  of  a 
motorman  at  the  place  of  a  collision  a  few  minutes  after  it  occurred,  relative 
to  the  accident,  is  part  of  the  res  geBtcs,  Floyd  v.  Paducah,  etc..  Light  Co., 
28  Ky.  L.  Rep.  1077,  64  S.  W.  663.  A  statement  of  the  motorman  of  a  car 
that  the  reason  he  did  not  sound  the  Pfong  or  stop  the  car  was  because  the 
gong  and  brake  were  out  of  repair,  when  made  immediately  after  the  accident 
and  before  he  had  time  to  manufacture  a  false  statement  with  regard  to  the 
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You  withdraw  the  motion,  I  understand 7  Mr.  Perkins:  I  withdrew  the 
motion  to  strike  it  out,  and  stand  on  the  objection  originally  to  the  question. 
The  Court:   Very  well,  we  will  go  on." 

The  exception  on  page  44,  therefore,  was  to  the  question, 
"  What  did  the  man  say  ?  "  The  court  had  ruled  that  the  state- 
ment of  the  bystander  was  necessary  to  understand  the  motor- 
man's  statement,  and  the  exception  was  to  this  ruling.  We  can- 
not see  how  the  court  could  have  ruled  differently,  as  the  statemait 
of  the  motorman  was  entirely  unintelligible  by  itself.  The  ques- 
tion, therefore,  was  proper. 

Questions  59  and  60  and  61  were  all  inquiries  permissible  for 
bringing  out  the  res  gestae.  The  question,  as  we  have  said,  was 
proper,  and  we  think  counsel  should  have  insisted  upon  his  motion 
to  strike  out,  if  he  did  not  want  the  answer  to  stand.  Was  the 
answer  such  that  the  court  should  have  ordered  it  stricken  out^ 
regardless  of  the  withdrawal  of  the  motion  to  strike  out?  The 
answer  could  injure  -the  defendant  only  when  taken  in  connection 
with  the  statement  of  the  motorman,  viz.,  "  There  has  no  one 
denied  it,  has  there  ? "  Possibly  this  might  be  regarded  as  a 
statement  by  the  motorman  that  he  was  to  blame  for  the  accidents 
As  a  participant  in  the  transaction,  would  not  his  statement  to 
that  effect,  made  six  or  seven  minutes  after  the  accident,  when  the 
car  was  at  a  standstill  by  reason  of  the  accident,  and  the  plaintiff 
was  just  being  picked  up,  or  had  just  been  picked  up,  be  admissible 
as  a  part  of  the  res  gestae?     We  think  it  would.      In  State  v. 

cause  of  the  accident,  is  admissible.  Lexington  St.  Ry.  v.  Strader,  28  Ky.  L. 
Rep.  157,  80  S.  W.  158.  In  an  action  for  injuries  where  the  plaintiff  claimed 
that  the  car  slacked  up  for  him  to  alight  and  just  as  he  was  about  to  alight 
suddenly  started  forward,  evidence  is  admissible  that  the  motorman,  immedi- 
ately after  the  accident,  stated  that  he  was  under  the  impression  that  the 
plaintiff  had  alighted.  McDonough  v.  Boston  Elev.  Ry.  Co.,  5  St.  Ry.  Rep. 
375,  101  Mass.  509,  78  N.  E.  141.  In  an  action  for  the  death  of  a  cow  strudc 
by  a  car  it  is  proper  to  permit  a  witness  to  testify  that  when  the  car  struck 
the  cow,  the  motorman,  while  he  was  getting  out  of  the  car,  said,  "  There,  that 
is  running  without  a  headlight."  Ensley  v.  Detroit  United  Ry.  Co.,  1  St.  Ry. 
Rep.  380,  134  Mich.  105,  96  N.  W.  34.  In  an  action  for  the  death  of  a  man 
struck  by  a  car,  it  is  proper  to  admit  as  part  of  the  res  geatcB  a  statement  of 
the  motorman,  made  within  two  minutes  of  the  accident,  and  while  he  and 
the  employees  of  the  company  were  in  charge  of  the  body  of  the  deceased, 
that  he  could  have  stopped  the  car  in  time,  but  supposed  that  a  lineman  who 
had  jumped  from  the  car  and  run  ahead  would  remove  the  deceased  from  the 
track  before  the  car  would  reach  him.  Call  y.  Easton  Transit  Co.,  180  Pa.  St. 
618,  37  Atl.  80.    A  statement  by  a  motorman  of  a  car  which  run  over  a  child. 
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Murphy,  16  R.  I.  630,  17  Atl.  998,  Stiness,  J.,  in  considering  the 
question  of  the  admissibility  of  statements  made  after  the  happen- 
ing of  the  transaction,  said : 

"The  principle  upon  which  the  admission  of  such  evideooe  rests  is  that 
declarations  after  an  act  may,  nevertheless,  spring  so  naturally  and  involun* 
tarily  from  the  thing  done  as  to  reveal  its  character,  and  thus  belong  to  it  and 
be  a  part  of  it;  also  to  rebut  all  inference  of  calculation  in  making  the  declara- 
tions, and  thus  to  entitle  them  to  credit  and  weight  as  evidence  of  the  trans- 
action itself." 

In  that  case  the  statements  admitted  in  evidence  as  part  of  the 
res  gestae  were  made  about  ten  or  fifteen  minutes  after  the  deadly 
assault  in  question,  and  by  the  person  who  was  assaulted.  In 
Graves  v.  People,  18  Colo.  170,  32  Pac  63,  cited  in  Havens  v. 
R.  I.  Suburban,  Ry.  Co.,  26  R.  I.  48,  58  Atl.  247,  3  Ann.  Cas.  617, 
Hayt,  C.  J.,  adopted  Mr.  Wharton^s  definition  of  res  gestae,  as 
follows : 

"Res  ge8t<B  are  events  speaking  for  themselves,  through  the  instinctive 
words  and  acts  of  participants,  not  the  words  and  acts  of  participants  when 
narrating  the  events.  What  is  done  or  said  by  participants,  under  the  im- 
mediate spur  of  a  transaction,  becomes  thus  part  of  the  transaction,  because 
it  is  then  the  transaction  that  thus  speaks.  In  such  cases  it  is  not  necessary 
to  examine  as  witnesses  the  persons  who,  as  participators  in  the  transaction, 
thus  instinctively  spoke  or  acted.  What  they  did  or  said  is  not  hearsay.  It 
is  part  of  the  transaction  itself." 

made  while  the  car  was  still  on  the  body  of  the  child,  "  I  saw  the  child  but 
thought  I  could  pass  it,"  or,  "This  is  a  terrible  thing,  I  saw  the  child,  but 
thought  I  could  nm  past  it,"  is  admissible.  Sample  v.  Consol.,  etc,  Ry.  Co., 
60  W.  Va.,  472,  40  S.  E.  507,  67  L.  R.  A.  186.  In  an  action  by  a  passenger 
for  injuries  received  in  falling  from  a  car  while  attempting  to  alight  there- 
from, it  is  proper  to  show  that  the  motorman,  after  stopping  the  car  and 
coming  back  to  where  the  passenger  was  lying,  asked  her  why  she  got  off  before 
the  car  stopped,  or  while  the  car  was  going,  and  why  she  didn't  ring  the  bell. 
Cohodes  v.  Menominee,  etc.,  Tract.  Co.,  149  Wis.  308,  135  N.  W.  879. 

Where  a  passenger  was  injured  while  attempting  to  get  on  a  car,  a  subse- 
quent conversation,  after  the  plaintiff  had  gone  into  the  car,  between  a  wit- 
ness and  the  motorman,  as  to  why  he  started  the  car,  is  not  admissible.  Blue 
Ridge  L.  &  P.  Co.  v.  Prices  108  Va.  652,  62  S.  E.  938.  Testimony  that  after 
a  car  had  struck  a  child  and  a  crowd  had  gathered  about  the  conductor  and 
motorman,  and  had  assaulted  them  and  was  threatening  further  violence,  the 
motorman  said,  **  Gentlemen,  it  is  my  fault,"  is  inadmissible,  not  being  volun- 
tary or  spontaneous.  Feldman  v.  Detroit  United  Ry.,  162  Mich.  486,  127  N.  W. 
687,  17  Det.  L.  N.  707. 
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The  third  exception  is  to  the  admission  by  the  court  of  ques- 
tion 2To.  19  and  the  answer  thereto  of  the  witness  Justice  C. 
Haven,  as  found  on  page  66  of  the  transcript  of  testimony: 
"  19  Q.  Was  there  room  for  two  teams  to  meet  and  pass  ?  A.  No, 
sir;  not  without  going  on  the  sidewalk."  The  exception  was 
taken  after  the  question  had  been  answered.  We  think  the  admis- 
sion was  correct,  for  the  reason  given  by  the  court  — 

"that  the  witness  might  not  know  the  exact  measurement^  and  yet  have 
sufficient  information,  from  seeing  teams  pass  there,  or  attempting  to  pass, 
to  know  there  was  not  room  enough  for  two  teams  to  pass  between  the  car 
and  the  sidewalk." 

The  witness  had  testified  that  the  traveled  road  for  carts  and 
teams  between  the  rail  and  the  sidewalk  was  narrow.  He  could 
answer  the  question  as  he  did,  without  knowing  the  exact  measure- 
ment, if  he  had  knowledge  of  the  fact  as  to  the  possibility  of  two 
teams  passing  each  other  at  the  place  in  question. 

The  fourth  exception  is  to  the  admission  by  the  court  of  ques- 
tions 54  and  55,  and  the  answers  thereto  of  the  witness  Richard 
Slaughter,  as  found  on  page  71  of  the  transcript  of  testimony: 

"54  Q.  Now,  what  was  it  the  motorman  said  about  the  accident?  Mr. 
Perkins:  Now,  just  a  minute.  Mr.  Crafts:  If  you  wiU  come  up  here,  I  will 
call  the  attention  of  the  court  to  what  I  expect  to  prove  by  him.  (Counsel 
confer  with  the  court.)  " 

The  objection  was  overruled,  and  an  exception  taken. 

'*  66  Q.  At  the  time  to  which  you  just  referred,  what  was  it  the  motorman 
said  7    A.  He  thought  he  could  pass  him  without  hitting  him.'' 

The  witness  had  testified  that  he  heard  the  motorman  say  some- 
thing, and  had  fixed  the  time  as  three  or  four  minutes  after  the 
accident.  We  think  the  testimony  was  admissible  as  part  of  the 
res  gestae. 

The  sixth  exception  is  to  the  admission  by  the  court  of  ques- 
tion No.  16  and  the  answer  thereto  in  the  deposition  of  the  witness 
William  Adams,  as  found  on  page  87  of  the  transcript  of 
testimony : 

"16  Q.  Was  there  room  at  that  place,  where  he  met  the  automohile,  for  an 
automobile  and  a  team  to  pass  in  the  traveled  part  of  the  road?" 


*  Paragraph  not  material  to  street  railway  law  omitted. 
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The  question  was  proper. 

The  seventh  exception  is  to  the  admission  by  the  court  of  ques- 
tion numbered  78  and  the  answer  thereto  in  the  deposition  of  the 
witness  William  Adams,  as  found  on  page  96  of  the  transcript  of 
testimony : 

"78  Q.  Did  you  hear  the  motonnan  or  conductor  say  anything  after  the 
accident?  A.  No,  sir;  only  I  heard  the  motorman  say  that  he  wom  sure  he 
was  going  to  miss  him;  that  is  why  he  did  not  stop^  He  was  sure  he  was 
going  to  miss  him;  that  is  why  he  kept  on  going/' 

The  exception  is  without  merit.  The  question  was  a  proper 
inquiry  as  to  the  res  gestae. 

The  eighth  exception  is  to  the  admission  by  the  court  of  ques- 
tion N'o.  80  and  the  answer  thereto  in  the  deposition  of  the  witness 
William  Adams,  as  found  on  page  97  of  the  transcript  of  testi- 
mony :  "  80  Q.  What  did  they  say  ?  *'  The  question  immediately 
preceding  was :  "  Did  you  hear  anybody  say  anything  to  the 
motorman  about  his  being  to  blame  for  it  ?  "  The  answer  to  ques- 
tion 80  was: 

''  Told  him  there  was  no  need  of  that  accident  to  he  done ;  if  he  had  given 
the  man  two  minutes  time  he  would  have  got  out  of  the  way.  I  did  not  know 
the  gentleman  who  was  talking.    He  was  in  an  automobile." 

Question  82  was :  "  When  he  told  the  motorman  that,  what  did 
he  say  ?  *'  Answer:  "  I  did  not  know  it  was  going  to  be,  because 
I  made  sure  I  would  miss  him ;  that  is  why  I  did  not  stop."  The 
exception  is  without  merit. 

The  ninth  exception  is  to  the  admission  by  the  court  of  the 
questions  and  answers  thereto  of  the  plaintiff  George  E.  Champ- 
lin,  showing  the  wages  and  the  work  done  by  the  plaintiff  in  his 
regular  occupation  of  teamster  and  livery  stable  keeper  in  the 
questions  and  answers  beginning  with  question  7  on  page  101  and 
extending  to  question  18  on  page  105  of  the  transcript  of  testi- 
mony. The  plaintiff  had  testified  that  he  was  working  for  the 
town  at  the  time  of  the  accident.  "  7  Q.  What  wages  did  you  get 
from  the  town?"  Objection  was  made  to  the  question  on  the 
ground  that  there  was  no  allegation  in  the  declaration  of  special 
damages.  The  court  had  the  allegation  of  the  declaration  read 
that  the  plaintiff  was  permanently  injured, 

''  and  he  has  been  hitherto,  and  will  be  for  the  rest  of  his  life,  wholly  inca- 
pacitated from  working  and  earning  the  wages  and  acquiring  the  income 
which,  but  for  said  injuries,  he  would  have  earned  and  acquired." 
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The  objection  was  overruled,  and  defendant  excepted.  An 
exception  was  noted  to  this  class  of  testimony  on  page  104  of  the 
transcript.  The  plaintiff  then  testified  as  to  the  work  performed 
by  him  in  answer  to  questions  relative  thereto,  up  to  and  including 
question  18  on  page  105.  The  testimony  was  admissible.  The 
exception  is  without  merit. 

The  tenth  exception  is  to  the  admission  by  the  court  of  ques- 
tions Nos.  91  and  92  and  the  answers  thereto  of  the  plaintiff 
George  E.  Champlin,  as  found  on  pages  115  and  116  of  the  tran- 
script of  testimony: 

''01  Q.  Was  there  anything  that  you  can  think  of  you  ooold  have  done  to 
have  got  out  of  the  way  faster  than  you  did?  " 

"  92  Q.  Was  there  anything  you  could  have  done  there  that  you  didn't  do 
to  get  out  of  the  way  sooner  than  you  did?  " 

The  questions  were  properly  admitted. 

The  eleventh  exception  is  to  the  refusal  by  said  justice  to  direct 
a  verdict  for  the  defendant,  as  appears  on  page  243  of  the  tran- 
script of  testimony.     This  will  be  considered  later. 

The  twelfth  exception  is  to  the  refusal  by  the  justice  at  said 
trial  to  instruct  the  jury  as  requested  by  the  defendant  in  its 
eighth  request,  as  found  on  page  261  of  the  record,  viz. : 

"  If  the  jury  reach  the  question  of  damages,  they  should  not  consider,  and 
the  plaintiff  is  not  entitled  to  recover,  any  damages  which  may  have  resulted 
from  his  loss  of  earnings,  income,  or  profits  in  his  business  as  a  teamster  and 
keeper  of  a  livery  stable,  because  such  damages  are  conseiniential  and  special^ 
and  are  not  alleged  in  his  declaration." 

No  evidence  was  submitted  as  to  plaintiff's  profits  or  loss  of 
profits,  income  or  earnings  in  his  business  of  teaming,  or  in  the 
business  of  keeping  a  stable.  Evidence  was  submitted  as  to  his 
labor  and  the  wages  he  received  as  a  teamster,  and  as  to  his  labor 
in  his  stable.     The  request  was  properly  refused. 

The  thirteenth  exception  was  disallowed  by  the  justice  pre- 
siding, and,  as  the  defendant  did  not  proceed  to  establish  the  truth 
of  the  same  under  chapter  298,  §  21,  Gen.  Laws  1909,  is  not 
before  this  court 

The  fourteenth  exception  to  the  charge  of  the  court  to  the  jury 
is  as  follows,  as  found  on  pages  247  and  249  of  the  charge  to  the 
jury: 

"  Was  the  defendant  guilty  of  negligence  which  caused  this  accident?  Be- 
cause the  defendant  is  not  liable  in  this  case  unless  it  was  guilty  of  some 
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negligent  act  which  resulted  in  this  injury.  You  will  have  before  you  the 
declaration  in  your  jury  room.  You  can  read  it  for  yourselves.  You  will  find 
that  the  count  sets  out,  or  the  declaration  sets  out,  that  the  plaintiff  bases 
his  right  to  recover  on  the  negligence  of  the  defendant  company,  and  if  the 
plaintiff  fails  to  satisfy  your  minds  that  the  defendant  was  guilty  of  negli- 
gence, then  your  verdict  should  be  for  the  defendant.  In  other  words,  the 
plaintiff  must  satisfy  your  minds  of  two  propositions:  First,  that  he  was 
guilty  of  no  negligence  himself  which  contributed  to  the  injury;  second,  that 
the  defendant  was  guilty  of  negligence  which  caused  the  injury.  *  •  •  So 
here,  if  you  find  that  this  accident  was  caused  to  the  plaintiff  by  reason  of 
the  negligence  of  the  motorman,  or  of  the  conductor,  or  of  both,  in  that  case 
the  defendant  is  liable  to  the  same  extent  that  it  would  be  if  the  defendant 
was  an  individual,  and  had  been  there  himself,  instead  of  by  Ms  servant,  and 
had  caused  the  injury." 

The  exception  is  without  merit. 

The  fifteenth  exception  is  to  the  charge  of  the  court  to  the  jury, 
as  follows,  as  found  on  page  250 : 

"In  this  case,  if  this  motorman,  and  it  is  claimed  that  such  is  the  fact, 
was  on  the  front  part  of  the  car,  had  charge  of  the  motions  of  the  car,  and 
saw  with  an  unobstructed  view  the  plaintiff  with  his  team  upon  this  high- 
way, saw  that  the  plaintiff  was  cramped  in  a  narrow  place  in  the  highway, 
and  forced  near  the  track  by  reason  of  an  automobile,  which  was  upon  the 
other  side  of  the  highway  t>pposite  the  plaintiff,  if  the  motorman  saw  that, 
and  saw  that  by  continuing  with  the  motion  of  his  car  he  would  be  likely  to 
strike  the  wagon  in  which  the  plaintiff  was  riding,  and  thus  injuring  him,  he 
had  no  right  to  go  in  there  and  speculate  upon  his  chances  of  possibly  getting 
through  without  injury  to  the  plaintiff." 

The  exception  is  without  merit. 

The  sixteenth  exception  is  to  the  charge  of  the  court  to  the  jury, 
as  follows,  as  found  on  page  251: 

''There  is  another  rule  of  law  which  may  be  applicable  in  some  phases  of 
this  case,  depending  somewhat  on  the  view  you  may  take  upon  the  facts,  and 
that  is  this:  That,  even  if  the  plaintiff  by  some  negligent  act  of  his  did  put 
himself  into  a  place  of  danger  by  his  own  negligence,  still  if,  after  he  was  in  a 
place  of  danger  through  his  negligence,  he  was  guilty  of  no  further  negli- 
gence, but  did  all  that  he  could  to  save  himself,  all  that  he  might  be  reason- 
ably expected  to  do  to  avert  the  accident,  and  the  motorman,  if  such  be  the 
case,  saw  the  plaintiff,  and  appreciated  the  peril  in  which  he  was  placed  in 
time  to  avert  the  accident,  it  was  the  duty  of  the  motorman  to  avert  such  an 
accident,  and  his  failure  to  do  so  would  become  the  proximate  cause  of  the 
injury,  and  the  defendant  would  be  liable  in  the  case,  notwithstanding  the 
original  negligence  on  the  part  of  the  plaintiff.  The  rule  of  law  as  applicable 
to  such  a  case  I  will  give  you  in  the  following  form:  Even  if  the  plaintiff 
was  guilty  of  negligence  in  driving  too  close  to  the  track,  still  if,  after  having 
done  so,  he  was  guilty  of  no  further  negligence  and  did  all  he  could  reascm* 
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ably  be  expected  to  do  to  avert  the  accident,  it  was  the  duty  of  the  driver  of 
the  car,  if  he  saw  and  appreciated  the  peril  in  which  the  plaintiff  was  placed 
in  time  to  slacken  the  speed  of  the  car,  or  stop  it,  and  avert  the  accident,  to 
do  BO,  and  n^lect  on  his  part  to  do  so  under  those  circumstances  becomes  the 
proximate  cause  of  the  injury  and  renders  the  company  liable.  The  party 
who  last  has  a  clear  opportunity  to  avoid  the  accident^  notwithstanding  the 
n^lect  of  his  opponent,  is  considered  solely  responsible." 

The  instruction  was  correct. 

The  seventeenth  exception  is  to  the  charge  of  the  court  to  the 
jury,  as  follows,  as  found  on  page  263 : 

"  And  if  you  find  that  he  has  lost  anything  by  reason  of  this  accident  from 
the  fact  that  he  has  not  been  able  to  perform  his  usual  vocation,  which  is  that 
of  a  stable  keeper,  as  he  told  you,  and  also  as  a  teamster,  then  to  the  extent 
that  he  has  already  suffered  pecuniary  loss  in  this  respect  this  will  constitute 
an  element  of  damages/' 

As  we  said  in  considering  the  twelfth  exception,  no  evidence 
was  submitted  as  to  the  plaintiff's  profits  or  loss  of  profits  in  his 
business  of  teaming,  or  in  the  business  of  keeping  a  stable.  Evi- 
dence was  submitted  as  to  his  labor  and  the  wages  he  received  as 
a  teamster,  and  as  to  his  labor  in  his  stable.  The  instruction  was 
given  upon  the  evidence  introduced,  and  could  not  apply  to,  or 
cause  the  jury  to  consider,  possible  losses  of  the  business  of  team- 
ing, or  the  business  of  keeping  a  stable,  matters  upon  which  no 
evidence  whatever  had  been  submitted.  This  exception  is  without 
merit,  for  the  same  reasons  as  the  twelfth  exception. 

The  other  exceptions  to  the  decision  denying  the  defendant's 
petition  for  a  new  trial  are : 

"  (18)  To  the  denial  by  the  court  of  defendant's  motion  for  a  new  trial 
because  said  verdict  for  the  plaintiff  on  the  question  of  liability  was  mani- 
festly and  palpably  against  the  evidence  and  against  the  weight  of  the  evi- 
dence. (19)  To  the  denial  by  the  court  of  defendant's  motion  for  a  new  trial 
because  the  verdict  for  the  plaintiff  therein  was  and  is,  on  the  evidence  in  said 
case,  contrary  to  the  law  as  given  to  the  jury  by  the  court.  (20)  To  the  denial 
by  the  court  of  defendant's  motion  for  a  new  trial  on  the  ground  that  the 
verdict  rendered  therein  for  the  plaintiff  for  $15,000  damages  was  grossly 
excessive,  and  against  the  evidence  and  the  weight  of  evidence  on  the  question 
ot  damages." 

On  the  question  of  liability  the  verdict  is  amply  supported  by 
the  evidence.     The  plaintiff  was  fifty  years  old.     He  was  able  to 


^  Paragraphs  not  material  to  street  railways  omitted. 
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do  very  heavy  work,  and  continued  to  do  a  great  deal  of  it,  up  to 
the  accident. 

The  evidence  shows  very  serious  injuries;  that  the  pelvis  was 
crushed,  fractured  front  and  back ;  that  he  has  suffered  great  pain, 
and  will  suffer  pain  in  the  future;  that  the  injuries  are  perma- 
nent, and  that  he  will  be  incapacitated  for  labor  during  life.  The 
justice  presiding  at  the  trial,  who  equally  with  the  jury  saw  the 
witnesses  and  heard  them  testify,  has  refused  to  disturb  the  ver- 
dict.' The  evidence  in  our  opinion  amply  sustains  his  decision. 
The  damages  are  not  so  large  as  to  indicate  passion  or  prejudice  on 
the  part  of  the  jury,  or  to  shock  the  conscience  of  the  court 

The  defendant's  motion  for  the  direction  of  a  verdict  was  prop- 
erly denied. 

The  defendant's  exceptions  are  severally  overruled,  and  the  case 
is  remitted  to  the  Superior  Court  for  Washington  county,  with 
direction  to  enter  judgment  for  the  plaintiff  upon  the  verdict. 


McFadden  v.  Metropolitan  St.  Ry.  Co. 
(Missouri  —  Kansas  City  Court  of  Appeals.) 

1.  Collision   with   Automobile;    Action   Bt   Passbnoeb   of   Axttomobilb 

Against  Joint  Defendants;  Petition.  —  In  an  action  by  the  passenger 
of  an  automobile  company  to  recover  for  injuries  sustained  from  a  col- 
lision with  a  street  car,  a  petition  which  aUeges  that  an  employee  of  de- 
fendant automobile  company  so  carelessly  and  negligently  operated  an 
automobile  that  it  was  struck  and  overturned  by  a  street  car,  and  that 
the  motorman  in  charge  of  said  street  car  negligently  allowed  the  same 
to  collide  with  the  automobile,  states  a  cause  of  action  against  the  auto- 
mobile company,  for  the  cause  of  action  inuring  to  plaintiff  was  joint  and 
several. 

2.  Duty  of  Mot(»man  ;  Neolioencb  ;  Evidence.  —  It  is  the  duty  of  a  motor- 

man  to  keep  a  close  lookout  while  passing  over  a  busy  crossing  in  a  busi- 
ness district  of  a  city. 

Evidence  examined  and  held  that  a  motorman  was  negligent  in  failing 
to  prevent  a  collision  with  an  automobile  at  a  street  crossing. 

Imputation  of  Heslis^AO^  of  Drirer  of  Automobile  to  Passensor 
Tkereia.  —  For  a  discussion  of  the  question  whether  the  negligence  of  the 
driver  of  an  automobile  may  be  imputed  to  a  passenger  therein,  see  the  note 
in  this  volume  to  Kneeshaw  v.  Detroit  United  Railway  Co.,  p.  615.  See,  also. 
Buddy  on  Automobiles  (sih  Ed.),  §§  113  and  114. 
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3.  Use  of  Stbebts  ;  Street  Cab  Has  No  Right  or  Wat  Oveb  Automobile.  — 

A  street  car  has  no  paramount  right  of  way  over  an  automobile.  It  is 
the  duty  of  the  operator  of  each  vehicle  to  run  it  in  a  way  not  to  en- 
danger the  safety  of  others  rightfully  using  the  public  streets. 

4.  Ihfuted  Neglioence;  Neougence  of  Chauffeub;  Collision  with  Stbeet 

Cab  ;  Liabilitt  of  Railway  CoKPAmr.  —  A  passenger  in  a  sightseeing 
automobile  is  not  bound  by  the  negligence  of  the  chauffeur,  and  where  the 
negligence  of  a  motorman  co-operates  with  that  of  the  chauffeur  in  caus- 
ing a  collision,  the  passenger  has  a  cause  of  action  against  the  railway 
company. 
6.  Last  Cleab  Chance.  ^  Where  a  motorman  by  the  exercise  of  reasonable 
care  might  have  prevented  a  collision  with  an  automobile,  his  failure  to 
exercise  such  care  constitutes  negligence,  which,  under  the  last  chance 
rule,  entitles  a  passenger  in  the  automobile  to  recover  damages,  even 
should  the  negligence  of  the  chauffeur  be  imputed  to  him. 

6.  Duty  of  Chauffeub;  Negligence.  —  A  chauffeur  owes  his  passengers  the 

highest  degree  of  care,  and  is  guilty  of  negligence  if  he  places  his  pas- 
sengers within  striking  distance  of  a  street  car  rimning  wild. 

7.  Witnesses;  Pbejudice;  Evidence.  —  In  an  action  to  recover  damages  from 

a  street  railway  company,  evidence  that  a  former  motorman  of  the  de- 
fendant, called  as  an  expert  witness,  had  said  in  reference  to  his  testi- 
mony in  another  case  that  he  "would  bum  up  the  company,"  is  admis- 
sible to  show  the  prejudice  of  the  witness. 

8.  Passengebs;  Extent  of  Liability  of  Company  fob  Negligence;  Pboxi- 

MATE  Cause.  —  A  passenger's  right  to  recover  against  a  street  railway 
company  for  personal  injuries  should  be  restricted  to  the  negligence  of  the 
company  which  operated  as  a  proximate  cause  of  the  injury. 

Defendant's   appeal    from   a   judgment   for    the    plaintiff.      Reported    143 

S.  W.  884. 

John  H.  Lucas  and  Clarence  8.  Palmer,  for  appellant  Metro- 
politan St.  Ry.  Co. 

Haff,  Meservey,  German  &  Michaels,  for  appellant  Frank  E. 
Lott. 

KirJcpatrick  &  Schwind,  for  respondent 

Opinion  by  Johnson,  J. : 

Plaintiff  was  a  passenger  of  defendant  Lott,  who  operated  an 
automobile  for  hire,  and  was  injured  in  a  collision  between  that 
vehicle  and  an  electric  car,  operated  by  the  defendant  street  rail- 
way company  on  the  Troost  avenue  line  of  its  street  railway  system 
in  Kansas  City.  Both  Lott  and  the  street  railway  company  were 
made  defendants,  on  the  theory  that  negligence  of  each  concurred 
in  causing  the  injury.     The  petition  alleges  that 
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"said  defendant  Frank  E.  Lett  *  •  *  was  a  common  carrier  of  passen- 
gers for  hire,  operating  a  line  of  automobiles,  and  particularly  the  automobile 
hereinafter  specifically  mentioned.  •  •  ♦  and  while  said  automobile, 
carrying  plaintiff  and  other  passengers,  was  moving  north  on  Walnut  street 
and  approaching  Tenth  street  the, employee  of  defendant  operating  said  auto- 
mobile carelessly  and  negligently  permitted  the  same  to  be  struck  dnd  over- 
turned by  one  of  the  street  cars  then  and  there  being  operated  by  the  defend- 
ant street  railway  company." 

The  averments  of  negligence  on  the  part  of  the  street  railway 
company  appear  in  the  following  extract  from  the  petition : 

"  That  the  motorman  in  charge  of  said  street  car  of  defendant  Metropolitan 
Street  Railway  Company  was  negligent,  in  this:  That  he  negligently  failed 
and  omitted  to  sound  any  signal  or  warning  while  approaching  said  Walnut 
street,  or  while  crossing  the  same.  That  he  negligently  started  said  street 
car,  after  momentarily  stopping  the  same  at  or  about  the  time  he  entered 
upon  said  crossing,  without  sounding  any  bell  or  other  signal.  That  he  negli- 
gently started  said  street  car,  after  momentarily  stopping  the  same  at  or  about 
the  time  he  entered  upon  said  crossing,  without  giving  reasonable  or  sufiScient 
opportunity  for  vehicles  or  persons  who  might  attempt  to  cross  the  track 
ahead  of  said  car  in  safety.  That  he  negligently  failed  to  keep  a  vigilant  and 
reasonable  lookout  ahead  of  said  car  while  starting  to  cross  and  while  cross- 
ing said  street.  That  he  negligently  failed  to  keep  said  street  car  imder 
reasonable  control  while  crossing  said  Walnut  street,  so  as  to  be  able  to  stop 
said  car  and  avoid  colliding  with  vehicles  which  might  be  attempting  to  pass 
along  said  Walnut  street  and  across  said  track  ahead  of  said  car.  That  he 
could  have  stopped  said  car  or  slackened  its  speed,  consistent  with  the  safety 
of  the  passengers  on  said  car,  in  time  to  avoid  a  collision  with  the  said  auto- 
mobile, after  he  saw,  or  in  the  exercise  of  reasonable  care  could  have  seen, 
said  automobile  approaching  and  starting  to  cross  the  track  on  which  said 
street  car  was  moving,  and  after  he  realized,  or  in  the  exercise  of  reasonable 
care  should  have  realized,  that  a  collision  would  result  if  he  did  not  stop  or 
dacken  the  speed  of  said  street  car,  and  that  he  negligently  failed  to  do  so." 

Defendant  Lott  urges  an  objection,  made  at  the  time  of  the  trial, 
that  the  petition  does  not  state  a  cause  of  action  against  him.  The 
theory  of  the  objection  is  that  the  defendants  are  sued  as  joint  tort- 
feasors ;  but  the  facts  alleged  conclusively  negative  the  charge  that 
the  injury  was  the  result  of  any  joint  action.  This  theory  is 
founded  on  a  misconception  of  the  nature  of  the  pleaded  cause. 
Each  defendant  is  charged  with  negligence  that  became  an  active 
agency  in  the  production  of  the  injury.  It  is  true  each  defendant 
acted  independently  of  the  other,  so  far  as  purpose  or  intention 
was  concerned.  Necessarily  the  doer  of  a  negligent  deed  must 
act  independently  in  that  sense;  but  it  could  be  true,  and  the 
petition  alleges  the  fact  to  be,  that,  while  the  negligence  of  each 


Digitized  by 


Googk 


688  Street  Railway  Repobts.  [Vol.  8 

defendant  was  a  proximate  cause  of  the  injury,  each,  of  said  negli- 
gent acts  concurred  and  co-operated  with  the  other  in  the  produc- 
tion of  a  single  injurious  result.  The  cause  of  action  inuring  to 
plaintiff  from  such  result  was  joint  and  several.  He  might  sue 
one  or*  both  wrongdoers,  and  his  all^ation  that  their  negligence 
was  concurrent  would  not  preclude  his  recovery  against  either 
defendant,  on  proof  that  the  negligence  of  that  defendant  alone 
caused  the  injury.  There  is  an  essential  difference  in  principle 
between  torts  committed  in  pursuance  of  a  conspiracy,  understand- 
ing or  mutual  purpose  among  the  tortfeasors  and  torts,  not  so 
characterized,  which  commingle  and  co-operate  in  the  production 
of  a  single  result.  The  court  properly  overruled  the  objection  to 
the  petition. 

The  injury  occurred  on  the  morning  of  September  2,  1905,  at 
the  intersection  of  Tenth  and  Walnut  streets  in  Kansas  City. 
Defendant  operates  a  double-track  street  railway  on  Walnut  street, 
which  runs  east  and  west,  and  a  single-track  line  on  Tenth  street. 
Plaintiff  lived  in  Minneapolis,  Minn.,  and,  together  with  members 
of  his  family,  visited  Kansas  City,  and  during  the  visit  took  a 
pleasure  ride  in  a  "  sight-seeing  "  automobile,  operated  by  defend- 
ant Lott.  While  the  automobile  was  proceeding  north  along  the 
east  side  of  Walnut  street,  and  was  crossing  Tenth  street,  a  Troost 
avenue  street  car,  east-bound  on  Tenth,  collided  with  and  over- 
turned it.  Plaintiff,  who  attempted  to  escape  injury  by  jumping, 
was  caught  by  the  top  of  the  vehicle  as  it  capsized,  thrown  down, 
and  pinned  to  the  pavement. 

The  testimony  of  plaintiff,  relating  to  the  facts  of  the  injury, 
thus  may  be  stated :  The  street  car,  which,  in  approaching  Walnut 
street,  had  come  up  a  steep  grade,  was  compelled  to  stop  at  the 
west  line  of  Walnut  street  by  the  passage  over  the  crossing  of  a 
heavy  truck,  which  was  going  south  on  the  west  side  of  Walnut 
street.  A  one-horse  laundry  wagon,  following  in  the  wake  of  the 
truck,  crowded  in  front  of  the  street  car,  to  the  keen  displeasure 
of  the  motorman,  who  engaged  in  a  wordy  altercation  with  the 
laundryman.  After  the  wagon  had  crossed  the  track  and  the 
motorman  had  started  forward,  he  continued  the  quarrel,  and, 
instead  of  looking  ahead,  turned  his  face  in  the  direction  of  the 
retreating  laundryman,  and  vigorously  maintained  his  side  of  a 
pungent  verbal  controversy.  The  street  car  traveled  approxi- 
mately forty  feet  before  it  reached  the  place  of  the  collision,  and 
the  motorman  did  not  look  ahead  until  it  was  about  to  strike  the 
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automobile,  when,  realizing  the  peril,  he  tried  to  stop  by  reversing 
the  current.  His  car  was  running  only  four  or  five  miles  per 
hour ;  but  it  was  too  close  to  the  automobile  to  be  stopped  in  time 
to  avoid  a  collision.  The  automobile,  which  was  twenty  or  twenty- 
five  feet  long,  and  which  was  running  slowly,  though  a  little  faster 
than  the  street  car,  almost  cleared  the  crossing,  but  was  struck  on 
the  rear  wheel  so  lightly  that,  though  overturned,  it  was  only 
slightly  damaged.  There  was  a  north-bound  Walnut  car  standing 
near  the  south  line  of  Tenth  street,  and  the  automobile  passed  east 
of  that  car;  but  there  was  no  obstruction  to  prevent  the  motorman 
of  the  Troost  car  and  the  chauffeur  from  seeing  each  other  in 
ample  time  for  either  to  have  avoided  the  collision.  To  sum  up 
the  testimony  of  the  plaintiff  without  reciting  its  details,  it  tends 
to  inculpate  both  motorman  and  chauffeur.  If  the  motorman  had 
been  attending  to  his  proper  business,  which  required  him  to  keep 
a  close  lookout  while  passing  over  a  busy  crossing  in  the  business 
district  of  the  city,  he  would  have  seen  that  the  chauffeur  purposed 
crossing  ahead  of  the  car  and  would  reach  the  crossing  first,  and 
easily  could  have  stopped  his  car  and  prevented  the  collision,  had 
he  reasonably  exerted  himself.  The  street  car  had  no  paramount 
right  to  the  crossing,  no  right  of  way  over  the  automobile ;  nor  did 
the  lattelT  conveyance  have  a  superior  right  to  that  of  the  street 
car.  It  was  the  duty  of  the  operator  of  each  vehicle  to  run  it  in  a 
way  not  to  endanger  the  safety  of  others  rightfully  using  the  public 
streets. 

Concede  that  the  chauffeur  was  negligent,  the  testimony  of 
plaintiff  still  accuses  the  motorman  of  negligence,  both  of  the  kind 
known  as  "  ordinary  negligence ''  and  that  falling  under  thQ  rules 
of  the  humanitarian  doctrine,  and  as  to  neither  class  of  negligence 
would  that  of  the  chauffeur  defeat  plaintiff's  action  against  the 
defendant  street  railway  company.  Being  a  mere  passenger  in 
the  automobile,  and  in  a  position  where  he  could  exercise  no  con- 
trol over  the  chauffeur,  plaintiff  was  not  bound  by  the  negligence 
of  the  chauffeur,  since,  under  no  rule  of  law,  might  such  negli- 
gence be  imputed  to  him.  Consequently  the  negligence  of  the 
motorman  that  co-operated  with  that  of  the  chauffeur  in  creating 
the  perilous  situation  of  plaintiff  affords  plaintiff  a  cause  of  action 
against  the  defendant  railway  company.  And  if  it  be  true,  as 
the  testimony  of  plaintiff  tends  to  show,  that  the  motorman,  had 
he  been  in  the  exercise  of  reasonable  care,  would  have  discovered 
the  perilous  position  of  plaintiff  and  prevented  the  injury,  his 
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failure  to  exercise  such  care  would  constitute  negligence  which, 
under  the  last-chance  rule,  would  entitle  plaintiff  to  recover  his 
damages,  even  should  the  negligence  of  the  chauffeur  be  imputed 
to  him. 

Of  the  negligence  of  the  chauffeur,  there  can  be  no  question. 
He  owed  his  passengers  the  highest  degree  of  care,  and  plaintiff's 
evidence  tends  to  show  he  failed  to  measure  to  the  standard  of 
ordinary  care.  If  he  looked  in  the  direction  of  the  street  car,  he 
must  have  observed  the  negligence  of  the  motorman,  and  a  rea- 
sonably prudent  person  in  his  situation  would  have  realized  the 
danger  of  placing  his  passengers  within  striking  range  of  a  car 
that,  for  all  practical  purposes,  was  running  wild.  The  court  did 
not  err  in  overruling  the  demurrers  to  the  evidence  offered  by  the 
respective  defendants. 

The  facts  we  have  stated  are  drawn  from  the  evidence  most 
favorable  to  plaintiff.  The  evidence  introduced  by  the  defendants 
tended  to  convict  each  other  of  negligence,  and  to  exonerate  the 
party  offering  the  evidence.  Taken  as  a  whole,  the  evidence  pre- 
sents several  credible  hypotheses  of  fact,  viz. :  First,  the  one  to 
which  we  have  referred,  that  the  motorman  and  chauffeur  were 
both  remiss,  and  that  their  negligent  acts  concurred  in  causing  the 
injury ;  second,  that  while  the  motorman  was  proceeding  over  the 
crossing,  at  two  or  three  miles  per  hour,  the  automobile  came  up 
at  twenty  or  twenty-five  miles  per  hour  and  unexpectedly  ran  in 
front  of  the  car,  depriving  the  motorman  of  any  opportunity  of 
avoiding  the  collision ;  third,  that  the  chauffeur  gained  the  cross- 
ing without  any  indication  on  the  part  of  the  street  car  that  his 
use  of  it  would  be  contested ;  and,  fourth,  the  further  inference  is 
deducible  from  the  evidence  that  both  street  car  and  automobile 
were  running  at  low  speed,  and  that  the  motorman  had  no  rea- 
sonable cause  to  think  the  chauffeur  would  go  on  the  crossing  until 
it  was  too  late  for  the  street  car  to  be  stopped  in  time  to  avoid  the 
collision.  Witnesses  differed  about  the  rates  of  speed  of  the  two 
cars  and  about  the  distance  in  which  each  could,  be  stopped  at  a 
given  speed. 

Plaintiff  introduced  as  an  expert  witness  a  motorman  formerly 
in  the  employment  of  the  street  railway  company  who  testified 
that  the  street  car  could  have  been  stopped,  at  the  speed  given  in 
the  testimony  of  plaintiff,  in  from  four  to  eight  feet.  The  fact 
was  elicited  on  cross-examination  that  the  witness  had  been  called 
as  an  expert  in  a  nimaber  of  other  cases  against  the  company,  and 
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was  asked  if  he  had  not  made  the  statement,  with  reference  to 
another  case,  that  in  the  testimony  he  would  give  therein  he 
"  would  hum  up  the  company."  He  denied  making  such  state- 
ment, and  afterward  the  defendant  called  to  the  stand  the  person 
to  whom  the  statement  was  alleged  to  have  been  made,  and  asked 
him: 

"During  the  course  of  that  conversation,  I  will  ask  if  he  stated,  in  effect, 
that  he  was  going  to  be  a  witness  against  the  Metropolitan  and  would  '  bum 
it  up?'" 

The  witness  answered:  "He  did;  yes,  sir.''  On  motion  of 
plaintiff  this  question  and  answer  were  stricken  out,  and  defend- 
ant company  excepted.  The  ruling  of  the  court  was  erroneous. 
The  rule  thus  is  stated  in  1  Greenleaf  on  Evidence  (16th  Ed.), 
§450: 

"  The  partiality  of  a  witness  for  one  party  or  side,  or  his  prejudice  against 
the  other  side,  is  always  regarded  as  bearing  on  the  trustworthiness  of  his 
testimony.  One  way  of  showing  the  existence  of  such  bias  is  his  prior  expres- 
sion of  such  feelings.  Thus  it  is  always  allowable  to  inquire  of  the  witness 
for  the  prosecution,  in  cross-examination,  whether  he  has  not  expressed  feel- 
ings of  hostility  towards  the  prisoner.  The  like  inquiry  may  be  made  in  a 
civil  action;  and  if  the  witness  denies  the  fact  he  may  be  contradicted  by 
other  witnesses." 

There  is  abundant  authority  supporting  the  rule.  2  Encyc.  of 
Ev.  408;  Newton  v.  Harris,  6  K  T.  345;  Starhs  v.  People,  5 
Denio  (N.  T.)  106;  Starkie  on  Ev.  (10th  Ed.)  202;  3  Jones  on 
Ev.,  §  829;  Abbott's  Trial  Brief,  Civil  Jury  Trials  (2d  Ed.), 
p.  192 ;  2  Wigmore  on  Evidence,  §  978 ;  Schvltz  v.  Railway,  89 
N.  T.  242 ;  Waddingham  v.  HuLett,  92  Mo.  528,  5  S.  W.  27. 

Evidently  the  court  overlooked  the  difference  between  evidence 
of  statements  of  a  witness  tending  to  show  bias  or  prejudice  and 
evidence  merely  tending  to  disprove  a  statement  of  the  witness 
relative  to  a  collateral  issue  or  fact.  The  only  negligence  of  the 
defendant  railway  company  submitted  in  plaintiff's  instructions 
was  negligence  under  the  last-chance  rule,  and,  considering  the 
sharp  conflict  in  the  evidence  and  the  various  inferences  of  fact 
offered  by  it  to  the  jury,  the  testimony  of  the  witness  attacked 
was  highly  important  and  the  suppression  of  evidence  tending  to 
show  his  prejudice  cannot  be  otherwise  regarded  than  as  highly 
prejudicial. 

The  objection  of  defendant  Lott  to  plaintiff's  instruction  N"o.  2 
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is  sufficiently  answered  by  the  decisions  of  the  Supreme  Court  in 
Logan  v.  Railway,  3  St.  Ey.  Rep.  564,  183  Mo.,  loc  cit  582,  82 
S.  W.  126,  and  Furnish  v.  Railroad,  102  Mo.  438,  13  S.  W.  1044, 
22  Am.  St.  Eep.  781,  and  by  this  court  in  McRae  v.  Railway,  5 
St.  Ry.  Rep.  636,  125  Mo.  App.  562,  102  S.  W.  1032. 

Instruction  No.  7,  given  at  the  request  of  plaintiff,  was*  erro- 
neous in  failing  to  restrict  a  passenger's  right  to  recover  against 
the  carrier  for  personal  injuries  to  negligence  of  the  carrier  which 
operated  as  a  proximate  cause  of  the  injury.  This  instruction 
deals  only  with  abstract  propositions  of  law,  and  should  not  have 
been  given. 

Instruction  K,  asked  by  defendant  Lott,  was  properly  refused, 
since  it  assumed  as  proved  a  fact  about  which  the  evidaice  pre- 
sented a  substantial  controversy. 

The  instruction  on  the  measure  of  damages  also  is  erroneous  in 
allowing  a  larger  assessment  for  medical  expenses,  etc.,  than  the 
evidence  warranted.  This  last  error  could  be  cured  by  a  remit- 
titur; but  the  other  errors  we  have  noticed  were  prejudicial  and 
compel  a  new  trial  of  the  cause. 

Accordingly  the  judgment  is  reversed  and  the  cause  remanded. 
All  concur. 


Jones  V.  Rapid  Transit  Ry.  Co. 

(Texas  — Ck>urt  of  Civil  Appeals.) 

CouJSioN  WFTH  Vehicle;  Failube  to  Look  and  Listen.  —  Action  to  recover 
for  personal  injuries  received  and  for  the  value  of  plaintiff's  horses  and 
wagon  destroyed  in  a  collision  with  one  of  the  defendant's  cars.  Evidence 
examined  and  held  that  the  plaintiff  failed  to  look  or  listen  for  cars  as 
he  drove  on  the  crossing,  and  failed  to  exercise  any  care  for  his  own 
safety. 

Although  the  mere  failure  of  a  person,  approaching  a  railway  crossings 
to  look  and  listen  for  cars  is  not  negligence  per  ae,  one  in  approaching 
such  a  crossing  must  exercise  ordinary  care  in  going  upon  the  track  to 
see  that  he  may  do  so  with  safety. 

Plaintiff  appeals  from  judgment  for  defendant.    Beported  146  S.  W.  618. 

Diitj  to  Look  and  Xiatem.  —  For  a  discussion  of  the  duty  imposed  upon 
a  traveler  to  look  and  listen  for  approaching  cars  before  crossing  a  street 
railway  track,  see  the  note  to  Wilson  v.  St.  Louis  Transit  Ca,  7  St.  Ry.  Rep.  1. 
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M.  L.  Dye  and  W.  L.  Crawford,  both  of  Dallas^  for  appellant. 

Baker,  Botts,  Parker  £  Oarwood,  of  Houston,  and  Spence, 
Knight,  Baker  &  Harris,  of  Dallas,  for  appellees. 

Opinion  by  Talbot,  J. : 

On  March  2,  1912,  the  judgmoit  from  which  this  appeal  is 
prosecuted  was  reversed,  and  the  cause  remanded  for  a  new  trial. 
Further  consideration  of  the  case,  however,  on  appellees*  motion 
for  a  rehearing,  has  convinced  us  that  the  conclusions  reached, 
upon  which  that  action  was  taken,  as  expressed  in  the  opinion 
heretofore  handed  down,  were  erroneous,  and  that  opinion  will  be 
withdrawn  and  this  opinion  filed  instead  thereof. 

The  suit  is  one  instituted  by  the  appellant,  C.  L.  Jones,  against 
the  appellees  for  damages  for  personal  injuries  received,  and  for 
the  value  of  appellant's  horses  and  wagon,  destroyed  in  a  collision 
with  one  of  the  kppellee's  cars  on  or  about  November  16,  1907. 

It  is  alleged,  and  appellant  testified  in  substance,  that  on  or 
about  8  o'clock  of  the  night  of  the  16th  of  November,  1907,  while 
the  night  was  dark,  and  while  it  was  raining,  plaintiff  was  driving 
his  team,  attached  to  a  wagon  loaded  with  wood,  on  and  along 
Pearl  street,  in  the  city  of  Dallas,  going  in  a  southern  direction, 
where  said  street  crosses  Commerce  street,  which  runs  in  an  east- 
erly direction  and  about  at  right  angles  with  said  Pearl  street; 
that  at  a  point  about  the  center  of  the  intersection  of  said  streets 
there  was  a  large  electric  arc  lamp  or  light  overhanging  said  streets 
at  their  said  intersection,  emitting  a  dazzling  and  bright  light  over 
and  about  said  street  crossing;  that  as  plaintiff  was  in  the  act  of 
crossing  said  Commerce  street  on  said  Pearl  street,  and  after  he 
had  crossed  said  defendant's  north  track  on  said  Commerce  street, 
and  about  the  time  his  team  entered,  or  was  entering  upon,  said 
south  track,  plaintiff  discovered  defendant's  electric  car  approach- 
ing from  the  west  on  said  south  track,  and  going  at  a  rapid  rate  of 
speed  of  twenty  miles  an  hour  on  a  downgrade ;  that  at  the  time 
he  discovered  the  car  it  was  about  seventy-five  or  eighty  yards 
from  him ;  that  plaintiff,  immediately  on  the  discovery  of  said  car, 
applied  the  whip  to  his  team  and  made  every  possible  effort  to  get 
off  of  said  track,  but  about  the  time  his  team  had  cleared  said 
track,  and  the  middle  of  his  wagon  had  reached  the  middle  of  said 
south  track,  said  approaching  car  struck  and  ran  over  said  wagon, 
dividing  it  into  parts,  and  hurling  plaintiff  from  the  top  of  said 
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load  of  wood  violently  down  against  the  bois  d'arc  pavement, 
whereby  he  was  seriously  and  permanently  injured.  The  ease  was 
tried  before  the  court  and  a  jury,  and  trial  resulted  in  a  verdict 
and  judgment  for  the  defendants,  and  plaintiff  appealed. 

The  court  charged  the  jury,  at  the  request  of  the  defendants,  as 
follows : 

''You  are  instructed  that  plaintiff,  in  approaching  a  street  railway  cross- 
ing, n>ust  exercise  ordinary  prudence  in  going  upon  the  track  to  see  that  he 
may  do  so  with  safety.  He  cannot  excuse  absence  of  care  by  showing  that 
those  in  charge  of  the  train  have  also  been  guilty  of  negligence.  While  per- 
sons using  a  street  railway  crossing  have  a  right  to  expect  the  laws  govern- 
ing their  operation  will-  be  obeyed,  this  is  no  substitute  for  the  duty  of  exer- 
cising care  for  themselves;  and  they  are  not  excused  from  that  duty  by  the 
fault  of  the  other  party.  You  are  therefore  instructed  that,  if  you  should 
find  and  believe  from  the  evidence  that  plaintiff,  as  he  approached  the  scene 
of  the  accident  complained  of,  did  not  look  or  listen  for  the  approach  of  de- 
fendant's car,  and  exercised  no  care  to  discover  the  approach  of  same  and 
avoid  a  collision  therewith,  he  would  be  guilty  of  contributory  n^ligence  as 
a  matter  of  law." 

That  portion  of  the  charge  quoted,  which  reads, 

"  You  are  therefore  instructed  that,  if  you  should  find  and  believe  from  the 
evidence  that  plaintiff,  as  he  approached  the  scene  of  the  accident,  did  not 
look  or  listen  for  the  approach  of  defendant's  car,  and  exercised  no  care  to 
discover  the  approach  of  same  and  avoid  a  collision  therewith,  he  would  be 
guilty  of  contributory  negligence  as  a  matter  of  law," 

is  complained  of  by  the  appellant  and  made  the  basis  of  his  fifth 
assignment  of  error.  We  heretofore  held  that  thi^  assignment  was 
well  taken,  upon  the  ground  that  there  was  no  evidence  in  the 
record  that  the  plaintiff,  in  the  exercise  of  ordinary  care  for  his 
own  safety,  could  have  done  anything,  other  than  to  look  or  listen 
for  the  approach  of  defendant's  car;  and  therefore  the  effect  of 
the  charge  was  to  tell  the  jury  that,  if  plaintiff,  as  he  approached 
the  Commerce  street  crossing,  failed  to  look  or  listen  for  the  ap- 
proach of  the  car  that  struck  his  wagon,  he  was  guilty  of  negli- 
gence per  se,  and  could  not  recover.  As  indicated  in  a  former  part 
of  this  opinion,  we  now  think  these  conclusions  are  incorrect. 

Plainly  the  charge  under  consideration,  by  its  terms,  not  only 
required  the  jury  to  find,  before  they  were  authorized  to  return 
a  verdict  in  favor  of  the  appellee,  on  the  ground  that  the  appel- 
lant was  guilty  of  contributory  negligence,  that  appellant  not  only 
failed  to  look  or  listen  for  the  approach  of  the  car  in  question,  but 
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that  he  exerci«ed  no  care  to  discover  the  approach  of  said  car^  and 
to  avoid  a  collision  therewith;  and,  upon  a  more  thorough  ex- 
amination and  consideration  of  the  evidence,  we  think  it  sufficient 
to  justify  the  finding,  necessarily  embraced  in  the  jury's  verdict, 
that  appellant  exercised  no  care  whatever  to  discover  the  approach 
of  appellee's  car  and  avoid  the  accident  resulting  in  the  injuries 
of  which  he  complains.  It  is  true  he  testifies  himself  that,  as  he 
approached  the  crossing,  he  looked  and  listened  for  the  approach 
of  cars,  and  neither  saw  nor  heard  the  car  that  struck  his  wagon 
until  it  was  too  late  to  avoid  the  collision ;  but  the  jury,  in  view  of 
other  testimony  and  the  undisputed  physical  facts,  were  not  com- 
pelled to  believe  this  statement.  From  a  consideration  of  all  the 
facts  and  circumstances  of  the  case,  they  were  authorized  to  find, 
as  they  evidently  did,  that  appellant  failed  to  look  or  listen  for 
cars  as  he  drove  on  the  crossing,  and  failed  to  exercise  any  care 
for  his  own  safety.  The  testimony  and  map  introduced  in  evi- 
dence very  clearly  show  that,  as  the  appellant  approached  the  Com- 
merce street  crossing  from  the  north  on  Pearl  street,  and  at  a  dis- 
tance of  sixty  feet  north  of  the  curb  line  on  Commerce  street,  he 
could,  had  he  been  looking,  have  seen  the  defendant's  approaching 
car  at  a  distance  of  between  200  and  300  feet ;  that  on  Pearl  street, 
at  a  distance  of  twenty  feet,  or  even  forty  feet,  north  of  Commerce 
street,  he  could  have  seen  the  approaching  car,  had  he  then  been 
looking,  at  a  distance  from  the  crossing  of  at  least  470  feet,  and 
probably  at  a  greater  distance.  The  plaintiff,  among  other  things, 
testified : 

''  Just  before  I  got  into  Commerce  street,  I  commenced  looking  and  listen- 
ing for  cars.  Just  as  my  horses  got  on  to  the  south  track,  I  discovered  the 
car  coming.  It  was  about  75  or  80  yards  from  me.  My  horses  were  just 
going  on  to  the  south  track  when  I  discovered  the  car;  that  would  make  my 
wagon  between  the  two  tracks.  I  saw  the  car  about  70  or  80  steps  from  me. 
It  was  somewhere  in  the  middle  of  the  block  when  I  saw  it." 

Plaintiff  further  testified :  "  I  suppose  there  was  a  headlight  on 
the  csltJ^  The  testimony  was  conflicting  as  to  the  rate  of  speed 
the  car  was  running.  Some  one  or  more  of  the  appellant's  wit- 
nesses testified  that  it  was  running  about  twenty  or  twenty-five 
miles  an  hour ;  while  the  appellee's  motorman,  operating  the  car, 
said,  ^^  I  was  running  at  the  rate  of  about  six  or  seven  miles  an 
hour."  This  vntness  further  testified  that  the  headlight  of  the 
car  was  burning,  and  that  he  rang  the  bell  in  the  usual  way  as  he 
Vol.  8—35 
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Beared  tke  crossing.  C.  B.  Brown,  appellee's  ^igineer,  testified: 
"  The  block  between  Pearl  and  Harwood  street  is  470  feet  long.'* 

From  the  testimony,  above  quoted,  of  the  appellant  himself, 
the  jnry  was  authorized  to  conclude  that  he  discovered  the  ap- 
proaching car  when  it  was  240  feet  distant  from  the  crossing,  and, 
from  the  testimony  of  appellee's  motorman,  that  it  was  moving  at 
no  greater  rate  of  speed  than  seven  miles  an  hour.  From  the  testi- 
mony as  a  whole,  they  could  have  concluded,  as  urged  by  appellee, 
that  the  appellant,  after  he  discovered  the  car  240  feet  away,  with 
his  horses  just  entering  upon  the  track  upon  which  the  car  was 
being  operated,  and  his  wagon  to  the  north  of  the  track,  could  have 
avoided  the  collision  by  merely  turning  his  horses,  either  to  the 
right  or  to  the  left,  permitting  his  wagon  to  remain  stationary. 
That,  indeed,  he  could  have  driven  across  the  track  in  time  to 
avoid  the  accident,  had  he  taken  proper  steps  to  do  so,  there  being 
evidence  from  which  the  jury  could  have  found  that  he  only  had 
to  travel  twenty  feet,  while  the  car  was  traveling  240  feet.  In 
other  words,  the  jury  was  authorized  to  find  from  the  evidaice 
that,  if  appellant  had  driven  his  team  along,  after  he  discovered 
the  car  approaching,  at  the  rate  of  three  miles  an  hour,  he  could 
have  crossed  the  track  before  the  car,  going  at  the  rate  of  six  or 
seven  miles  an  hour,  could  have  traveled  240  feet  The  jury,  in 
the  state  of  the  evidence  as  disclosed  by  the  record,  did  not  have  to 
believe  either  the  appellant's  statement  that  he  looked  and  listened 
for  the  approach  of  the  car,  or  his  statement  that,  after  discover- 
ing the  car,  he  whipped  his  horses  up  in  an  effort  to  get  over  the 
crossing  before  the  car  reached  him ;  or,  if  they  believed  that  the 
car  was  240  feet  away  when  he  discovered  it,  and  he  had  only 
gotten  his  wagon  in  the  center  of  the  south  track,  after  whipping 
up  his  horses,  when  the  wagon  was  hit,  the  jury  could  have  found 
that  he  discovered  the  car  when  his  horses  were  a  few  feet  north 
of  the  track  the  car  was  on,  and  therefore  could  have  found  that 
by  then  stopping  he  could  have  avoided  the  accident,  and  that  in 
failing  to  do  so  he  was  guilty  of  negligence  which  contributed  to 
his  injuries. 

It  is  well  settled  by  the  decisions  of  this  State  that  the  mere 
failure  of  a  person,  approaching  a  railway  crossing,  to  look  and 
listen  for  cars  is  not  n^ligence  per  se.  But  it  is  also  well-settled 
law  of  this  State  that  one,  in  approaching  such  a  crossing. 
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**  must  exercise  ordinary  care  in  going  upon  the  track  to  see  that  he  may  do 
80  with  safety.  He  cannot  excuse  the  absence  of  all  care  by  showing  that 
those  in  charge  of  a  train  have  also  been  guilty  of  n^ligence." 

Railway  v.  Edwards,  100  Tex.  22,  93  S.  W.  106.  The  testimony 
in  the  instant  case  was  sufficient  to  justify  a  finding,  not  only  that 
the  appellant  failed  to  look  and  listen  for  cars  as  he  approached 
the  crossing  where  the  accident  complained  of  occurred,  but  also 
that  he  failed  to  exercise  any  care  whatever  to  ascertain  that  he 
might  go  upon  and  over  said  crossing  with  safety.  It  was  shown, 
practically  without  dispute,  that  the  headlight  of  appellee^s  car 
was  burning,  and  that  this  light  must  have  been  in  plain  view  of 
appellant  for  a  distance  of  at  least  four  or  five  hundred  feet  from 
the  crossing. 

"And  where  a  person  knowingly  about  to  cross  a  railroad  track  may  have 
an  unobstructed  view  of  the  railroad,  so  as  to  know  of  the  approach  of  a 
train  a  sufficient  time  to  clearly  avoid  any  injury,  he  cannot  recover  aa  a 
matter  of  law,  although  the  company  may  have  been  negligent  or  neglected 
to  perform  a  statutory  requirement." 

RaUway  v.  Kutac,  72  Tex,  643, 11  S.  W.  127.  Under  the  charge 
in  question,  the  jury  must  have  concluded  that  the  appellant  ex- 
ercised no  care  for  his  own  safety;  and,  the  evidence  warranting 
such  conclusion,  their  verdict  should  not  be  disturbed. 

Appellant's  other  assignments  present  no  new  or  novel  question^ 
and  need  not  be  discussed.  It  is  sufficient  to  say  that  they  have 
been  carefully  considered,  and  that,  in  the  opinion  of  this  courts 
they  disclose  no  reversible  error. 

The  appellee's  motion  for  a  rehearing  is  granted ;  and  the  judg- 
ment of  the  District  Court  is  affirmed. 


East  St.  Louis  &  Suburban  By.  Co.  v.  City  of  Belleville. 

(Illinois  —  U.  S.  District  CJourt) 

BseuLATioN  OF  Fabbs ;  Due  Pbocess  of  Law;  Reasonableness  of  Fabes. 
—  The  State  cannot  by  any  of  jts  agencies,  legislative,  executive,  judicial, 
or  municipal,  so  regulate  fares  to  be  charged  by  street  railway  companies^ 
as  to  withhold  from  the  owners  thereof  just  compensation  for  its  use. 
That  would  be  a  deprivation  of  property  without  due  process  of  law. 

Resvlation  of  Fare  as  a  DeprlTatiLon  of  Pvopertj  Witkont 
Ihie  PvoeoM  of  Law.  —  In  Nellis  on  Street  Railways  (2d  Ed.),  §  137,  it  is 
said :  "  Neither  the  Legislature  nor  any  commission  acting  imder  the  authority  of 
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A  flveHsent  fare  is  unreasonable  where  it  will  only  yield  an  annual  re- 
turn of  $3^03.16  upon  property  valued  at  $650,000. 

Bill  in  equity  by  the  plaintiff  company  against  the  city  of  Belleville.    Bep<»ied 

193  Fed.  96. 

M.  W.  Schaefer,  C.  L.  McKeehan  and  /.  8.  Clark,  for  complain- 
ant 

A.  H.  Boer  and  /.  M.  HamUl,  for  defendant. 

Opinion  by  Wright,  D.  J. : 

Succinctly  stated  the  point  for  determination  in  this  case  is 
whether  a  five-cent  fare  extended  from  the  old  limits  of  the  cilgr 
of  Belleville  along  the  line  of  complainant^s  road  through  the  an- 
nexed strip  of  territory  to  Edgemont,  will  afford  to  the  complain- 
ant a  just  and  reasonable  return  for  the  use  of  its  property.  By 
his  findings  and  conclusions  the  master  has  determined  the  above 
question  in  the  aflSrmative,  and  has  reported  his  recommendations 
to  the  court  that  complainant's  bill  be  dismissed  for  want  of  equity, 
to  which  report  and  conclusions  the  complainant  has  excepted. 
I  am  unable  to  agree  with  the  conclusions  of  the  master,  and  shall 
briefly  state  my  reasons  for  the  determination  I  have  reached. 

The  rule  of  the  law  by  which  we  should  be  guided  in  a  case  like 
this  may  be  stated  thus:  The  State  cannot  by  any  of  its  agencies, 
legislative,  executive,  judicial,  or  municipal,  withhold  from 
owners  of  property  just  compensation  for  its  use.  That  would  be 
a  deprivation  of  property  without  due  process  of  law.  The  law 
thus  briefly  stated  is  so  elementary  that  authorities  are  unneces- 
sary to  be  cited. 

In  a  case  like  this,  it  is  first  necessary  to  ascertain  the  present 
going  value  of  the  property  involved  in  order  to  have  a  proper 
basis  upon  which  to  compute  the  value  of  its  use.  The  master 
by  his  findings  has  endeavored  to  do  this,  and  it  is  upon  such  find- 

the  Legislature  can  establish,  arbitrarily  and  without  regard  to  justice  and 
right,  a  tariff  of  rates  for  fares  and  transportation  which  is  so  unreasonable 
as  to  practically  destroy  the  value  of  property  of  persons  engaged  in  the  carry* 
ing  business,  on  the  one  hand,  nor  so  exorbitant  and  extravagant  as  to  be  in 
utter  disregard  of  the  rights  of  the  public  for  the  use  of  such  transportation, 
on  the  other.  The  queetion  of  reasonableness  is  always  a  judicial  one.  •  •  • 
But  the  power  of  a  municipality  to  fix  rates  does  not  authorize  it  to  prescribe 
unreasonable  rates  which  will  deprive  the  company  of  property  rights  by  pre- 
venting reasonable  compensation  for  its  service,  and  thus  amount  to  a  taking 
of  property  without  due  process  of  law  in  violation  of  the  Constitution  of  the 
United  States." 
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ings  that  exceptions  are  elaborately  argued  by  counsel  for  both 
sides.  I  have  examined  and  considered  the  whole  evidence  upon 
this  point  in  the  light  of  the  master's  findings  and  the  very  able 
arguments  of  counsel  for  both  parties,  and  the  printed  briefs  and 
arguments  filed  in  the  case,  and  have  reached  a  conclusion  as  to 
the  present  going  value  of  the  property  different  from  the  master. 
I  do  not  deem  it  necessary  to  go  into  the  various  details  by  which 
I  reach  this  conclusion,  because  all  the  evidence  is  in  the  record 
and  different  minds  might  reach  a  greater  valuation  and  others  a 
less  valuation  than  I  have  done.  It  is  a  question  of  fact  to  be 
determined  upon  a  fair  and  impartial  consideration  of  the  evi- 
dence as  a  whole,  disregarding  none,  rejecting  none,  but  endeavor- 
ing to  reconcile  and  give  to  every  part  of  it  the  weight  which  it  is 
fairly  entitled  to  receive,  and  also  without  going  outside  of  the 
evidence  to  hunt  up  supposititious  situations  having  no  support 
upon  the  evidence  in  the  record.  After  such  a  consideration  of 
the  evidence,  I  am  convinced  the  master  has  reached  a  less  valua- 
tion than  that  warranted  and  required  by  the  evidence,  and  while 
I  have  not  determined,  and  it  is  not  my  intention  to  determine, 
the  precise  valuation  to  be  adopted,  inasmuch  as  that  is  unneces- 
sary, having  no  power  or  authority  to  fix  rates,  I  am  satisfied  that 
a  fair  valuation  of  the  property  concerned  in  this  case  should  not 
be  less  than  $650,000,  and  I  may  say  that  I  would  be  better  satis- 
fied with  a  somewhat  larger  valuation. 

Having  reached  a  conclusion  upon  the  present  going  valuation 
of  the  property  concerned,  we  now  give  attention  to  the  earnings 
from  the  operation  of  the  property  concerned  under  the  five-cent 
fare  regulation  imposed  by  the  ordinance  in  question.  While  Mr. 
Ludlam's  evidence  as  contained  in  Exhibit  26  may  or  may  not  be 
subject  to  some  doubt  as  to  certain  items  being  strictly  operating 
expenses,  or  something  else,  they  have  gone  into  the  record  as  evi- 
dence of  operating  expenses,  and  so  far  as  I  have  discovered  are 
not  disputed  by  other  expert  testimony.  Under  all  the  circum- 
stances of  this  case,  I  do  not  think  it  consistent  with  the  fair  jus- 
tice of  the  case  to  refuse  to  apply  to  the  consideration  of  the  evi- 
dence the  rule  that  every  fair  intendment  may  be  indulged  from 
facts  directly  or  actually  proved.  I  believe  in  fairness  this  state- 
ment of  the  witness  Ludlam  should  be  accepted  as  true,  inasmuch 
as  it  seems  undisputed,  unless  we  shall  enter  into  it  and  discredit 
it  inherently,  and  this  I  feel  would  be  an  injustice  unwarranted 
by  all  the  circumstances  of  the  case.,    Accepting,  therefore,  this 
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statement  as  true,  we  have  average  yearly  receipts  from  the  opera- 
tion of  the  property  concerned,  under  the  regulation  for  a  five- 
cent  fare,  of  $122,313.86,  and  the  operating  expenses  $99,310.73, 
leaving  a  net  return  of  $23,003.13,  for  depreciation  and  a  fair 
return  to  the  complainant  on  the  value  of  its  property.  Accord- 
ing to  the  evidence,  depreciation  will  vary  from  two  and  one-half 
to  five  per  cent.  If  three  per  cent,  is  allowed  here  for  deprecia- 
tion, and  it  seems  certain  the  evidence  will  warrant  that  or  more, 
we  have  $3,603.16,  remaining  to  be  applied  as  an  annual  return 
upon  property  valued  at  $650,000.  If  the  court  is  correct  in  this 
conclusion,  and  I  am  satisfied  it  is  justified  in  reaching  it,  is  any 
argument  needed  to  prove  that  the  State,  by  its  municipality,  by 
its  ordinance  imposing  the  regulation  of  a  five-cent  fare  into  the 
annexed  strip  of  territory,  is  withholding  from  the  complainant, 
the  owner  of  this  private  property,  just  compensation  for  its  use, 
and  thereby  depriving  it  of  its  property  without  due  process  of 
law  ?  Surely  no  such  argument  is  needful,  for  the  very  statement 
of  it  proves  the  case  beyond  the  possibility  of  refutation. 

I  ought  to  say  in  conclusion  that  if  the  natural  growth  of  the 
city  of  Belleville  required  the  extension  of  its  limits  in  a  reason- 
able manner,  no  doubt  exists  in  the  mind  of  the  court  that  a  five- 
cent  fare,  as  is  usual  in  almost  every  city,  so  as  to  become,  as  was 
said  in  the  argument,  conventional,  would  have  been  sufficient  be- 
cause of  such  natural  growth  in  business  and  population.  No 
such  natural  growth  is  apparent  in  this  case,  and  while  it  is  con- 
ceded that  the  city  had  the  naked  legal  right  to  annex  this  long, 
narrow  strip  of  territory,  containing  complainant's  road,  still  there 
was  no  overruling  necessity,  public  or  otherwise,  for  such  annexa- 
tion, and  as  was  said  by  the  Supreme  Court  of  Illinois  in  City  of 
Belleville  v.  St.  Clair  Turnpike  Company,  234  HI.  428,  84  N.  E. 
1049,  17  L.  E.  A.  (N.  S.)  1071: 

''The  means  employed  bear  no  real  substantial  relations  to  public  objects. 
They  are  manifestly  arbitrary  and  unreasonable  beyond  the  necessities  of  the 
case.  It  is  the  duty  of  the  court,  thereforei,  to  disregard  mere  forms  and  in- 
terfere for  the  protection  of  rights  injuriously  affected.  Under  the  pretense 
of  regulation  appellee  attempted  to  take  from  appellant  essential  rights  and 
privileges  conferred  by  its  charter." 

I  have  thus  quoted  from  the  Supreme  Court  of  Illinois  to  show 
that  this  annexation  had  no  real  or  substantial  relation  to  public 
objects  in  its  opinion.    If  that  is  true,  as  that  court  has  said,  then 
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the  public,  the  citizens  of  Belleville,  had  no  great  interest  in  the 
extension  of  the  five-cent  fare  of  the  railroad  into  the  Edgemont 
strip,  and  it  was  not  for  their  benefit  it  was  made,  but  more  par- 
ticularly would  the  outside  traflBc  be  benefited.  This  aspect  of  the 
case  is  alluded  to  at  the  close  of  these  reasons,  not  as  an  excuse  for 
the  conclusion  the  court  has  already  given,  but  as  a  further  duty 
of  the  court  in  addition  as  the  court  believes,  to  the  natural  equities 
of  the  case,  to  disr^ard  mere  forms  and  interfere  for  the  protec- 
tion of  rights  injuriously  affected. 

The  exceptions  of  the  complainant  to  the  findings  and  conclu- 
sions of  the  master  will  be  sustained,  and  a  general  finding  of  the 
equities  of  the  cause  may  be  entered  for  the  complainant,  and  a 
decree  may  be  prepared  for  the  complainant  as  prayed  in  the  bill 
of  complaint. 


Niehavs  v.  United  Rys.  Co.  of  St.  Louis. 
( Missouri  —  St.  Louis  Court  of  Appeals.) 

1.  CouABiov   WITH   Vehicle;    Excessive   Speed;    Question   fob   Jubt. — 

Where  in  an  action  for  injuries  to  an  occupant  of  a  vehicle  from  a  coUision 
with  a  street  car  alleged  to  have  heen  running  at  an  excessive  rate  of 
speed,  the  question  whether  the  accident  was  caused  by  the  excessive 
speed  was  under  the  evidence  properly  submitted  to  the  jury. 

2.  Same;  Evidence;  Opinion  as  to  Speed  or  Cab. — The  rate  of  speed  of 

moving  cars  may  be  shown  by  the  opinion  of  a  witness  who  saw  the  cars 
in  motion. 

Such  a  witness  may  testify  ''that  the  car  was  going  faster  than  the 
ordinary." 

3.  Same;  Negligence;  PBOor.  —  Where  in  an  action  to  recover  for  the  death 

of  an  occupant  of  a  vehicle  colliding  with  a  street  car,  it  is  alleged  that 

Opinion  as  to  Speed  of  Oar.  —  In  Chamberlayne's  Modem  Law  of  Evi- 
dence, §  2088,  it  is  said:  ''A  witness  qualified  to  speak  may  not  state  what 
is  the  specific  speed  of  a  railroad  train  or  trolley  car  in  distance  traversed 
during  a  particular  period.  He  may  declare  himself  in  some  more  general 
form  of  expression.  Thus,  he  may  give  his  opinion  regarding  a  train  or  single 
car  that  it  was  going  'fast,'  or  very  fast,  although  he  cannot  say  rapidly. 
Applying  the  standard  of  safety,  he  may  speak  of  a  given  rate  of  motion  as 
'dangerous,'  'high,'  or  even  'reckless.'  Certain  characterizations  of  speed, 
although  general  in  form,  have  been  held  to  involve  so  large  an  element  of 
special  knowledge  or  so  great  a  proportion  of  reasoning  as  to  require  the 
technical  training  of  a  skilled  witness.  Thus,  only  such  an  observer  can  state 
that  a  moving  object  was  going  '  as  fast  as  it  could.'  " 


Digitized  by 


Googk 


552  Street  Railway  Sbpobts.  [Vol.  8 

the  motorman  was  '*  nmning  said  car  at  said  time  and  place  at  a  high 
and  dangerous  rate  of  speed,  to  wit,  at  a  speed  of  more  than  fifteen  miles 
per  hour,"  it  is  unnecessary  to  prove  that  the  car  was  running  more  than 
fifteen  miles  per  hour. 
4.  Same  ;  Damages  ;  iNSisucnoNS.  —  Instructions  as  to  damages  in  an  action 
by  the  administratrix  of  an  unmarried  woman  to  recover  for  her  death, 
that  if  the  jury  find  for  the  plaintiff  they  shall  return  a  verdict  not  less 
than  $2,000,  and  not  exceeding  $10,000,  as  a  penalty  for  the  unlawful  act 
complained  of  are  proper. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  148  S.  W.  389. 

STATEMENT  OF  FACTS  BY  THE  COURT. 

Plaintiflf  brought  this  suit  under  the  second  section  of  the  dam- 
age act  (section  5425  of  the  Eevised  Statutes  of  Missouri  1909) 
to  recover  $10,000  damages  for  the  negligent  killing  of  his  in- 
testate, Annette  E.  Niehaus.  The  plaintiff  had  verdict  and  judg- 
ment against  the  defendant  for  $5,000,  and  the  defendant  has 
appealed. 

Miss  Niehaus  was  killed  in  a  collision  between  one  of  the  de- 
fendant's street  cars  and  a  runabout  in  which  she  was  riding ;  the 
collision  occurring  on  Sunday  afternoon,  July  11,  1909,  at  the 
intersection  of  Shenandoah  avenue  and  Lawrence  street,  in  the 
city  of  St  Louis.  Plaintiff  charges  that  her  death  was  caused  by 
the  negligence  of  defendant's  motorman  in  charge  of  the  street  car 
as  follows: 

1.  ''In  running  said  car  at  said  time  and  plaoe  at  a  high  and  dangerous  rate 
of  speed,  to  wit,  at  a  speed  of  more  than  fifteen  miles  per  hour ;  " 

2.  "  In  running  said  car  at  said  time  and  place  at  a  greater  rate  of  speed 
than  fifteen  miles  per  hour," 

contrary  to  ordinance,  pleading  such  ordinance.  There  were  two 
other  specifications  of  negligence,  but  they  need  not  be  noticed  as 
they  were  not  submitted  to  the  jury.  The  defendant  offered  no 
evidence.  The  evidence  on  behalf  of  the  plaintiff  discloses  that 
Shenandoah  avenue  and  Lawrence  street  are  open  public  streets  in 
the  city  of  St.  Louis ;  the  former  running  east  and  west  and  the 
latter  north  and  south.  Defendant  operated  a  double-track  street 
railroad  line  on  Shenandoah  avenue,  crossing  Lawrence  street  at 
right  angles.  Lawrence  street  leads  to  and  from  a  large  public 
park,  is  much  traveled,  especially  on  Sunday  afternoons,  by  people 
visiting  the  park.  On  a  Sunday  afternoon,  July  11,  1909,  Miss 
Niehaus  was  riding  south  along  Lawrence  street  in  an  ordinary 
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runabout,  pulled  by  a  small  horse,  driven  by  her  adult  married 
sister,  Mrs.  Euwe.  She  held  a  baby  in  her  lap.  The  runabout 
with  its  occupants  approached  Shenandoah  avenue,  the  Horse  going 
at  a  moderate  trot.  For  a  considerable  distance,  some  three  blocks, 
Shenandoah  avenue  inclined  sharply  downward  toward  and  past 
the  point  where  it  crossed  Lawrence  street.  West-bound  cars  came 
down  this  incline.  The  driver  in  the  runabout,  Mrs.  Euwe,  could 
not  look  eastwardly  along  and  up  this  incline  until  she  had  reached 
about  the  front  building  line  of  a  row  of  houses  which  fronted 
south  on  Shenandoah  avenue.  Then  she  looked,  and  could  see 
eastwardly  past  a  hedge  to  a  point  in  the  west-bound  track  160 
feet  east  of  the  center  line  of  Lawrence  street  along  which  the 
runabout  was  traveling.  She  siiw  nothing  to  indicate  the  approach 
of  a  car,  and  drove  on,  remembering  nothing  more.  As  the  horse 
and  runabout  with  its  occupants  approached  the  track,  a  car  be- 
longing to  the  defendant  came  down  the  incline  on  the  west-bound 
track  at  a  "  terrible ''  speed,  which  in  the  opinion  of  one  witness 
was  at  the  rate  of  twenty-five  miles  per  hour.  When  this  witness 
first  noticed  the  car  and  its  speed,  it  was  at  the  third  or  fourth 
house  east  of  the  comer  house,  a  point  which  we  calculate  from 
measurements  on  a  plat  introduced  in  evidence  is  from  106  to  130 
feet  from  the  point  of  collision.  From  that  point  the  car,  accord- 
ing to  this  witness,  ran  to  the  point  of  collision  without  any  per- 
ceptible slackening  of  speed.  A  man  who  sat  on  the  sand  box  by 
the  motorman  testified  that  the  car  was  "coasting"  —  that  is, 
running  down  the  hill  without  brake  or  power  —  that  he  first 
noticed  the  runabout  when  the  car  was  about  seventy-five  feet  from 
the  crossing,  and  at  that  time  the  head  of  the  horse  was  about  ten 
feet  from  the  track.  The  car  ran  about  125  feet  beyond  the  point 
of  collision  before  stopping.  It  had  struck  the  horse  and  run- 
about about  midway ;  that  is,  so  as  to  strike  about  the  hind  part  of 
the  horse  and  the  front  part  of  the  runabout,  and  had  passed 
through,  separating  the  horse  from  the  runabout.  When  the  car 
stopped,  the  horse  was  lying  dead  on  the  south  side  of  the  car  and 
ten  or  fifteen  feet  back  of  it.  The  runabout  was  on  the  north  side 
and  near  the  front  of  the  car,  with  one  of  its  wheels  broken  oflF. 
The  baby  was  caught  and  held  on  the  front  window  of  the  car. 
Miss  Niehaus  was  lying  under  the  air  tank  on  the  north  side  of 
the  car  suffering  from  injuries  from  which  she  died.  Mrs.  Euwe 
was  also  found  on  the  ground  badly  injured.  It  was  shown  that 
Miss  Niehaus  was  an  adult  person,  and  had  neither  husband  nor 
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child,  natural  bom  or  adopted.  No  evidence  was  offered  tending 
to  show  her  earning  capacity  or  expectancy  of  life.  As  some  point 
is  made  on  the  testimony  of  two  of  the  witnesses  who  testified  as 
to  the  speed  of  the  car,  we  will  mention  such  testimony  more  par- 
ticularly. A.  W.  Gohausen  testified  that  he  was  seventeen  years 
of  age  and  had  lived  in  the  city  of  St.  Louis  and  been  riding  in 
street  cars  all  his  life;  had  ridden  in  the  Shenandoah  avenue  cars 
up  and  down  Shenandoah  avenue.  He  observed  the  speed  of  this 
car  from  the  sidewalk.  On  direct  examination  he  was  permitted 
to  state  over  the  objection  of  the  defendant,  in  substance,  that  the 
car  was  running  faster  than  cars  ordinarily  ran  down  this  par- 
ticular incline  past  Lawrence  street  On  cross-examination  he 
stated  that  cars  ordinarily  traveled  fast  down  that  hill  on  Shenan- 
doah avenue,  and  that  this  car  traveled  faster  than  they  ordinarily 
did.  The  direct  examination  of  George  Kletzker,  the  man  on  the 
sand  box,  proceeded  in  part  as  follows:  He  first  stated:  That 
for  two  months  he  had  been  a  guide  for  the  Auto  Sight  Seeing 
Company,  and  that  the  automobiles  he  had  ridden  on  in  such  em- 
ployment usually  went  at  the  rate  of  fifteen  to  twenty  miles  an 
hour.  That  he  had  lived  in  St.  Louis  all  his  life,  and  had  noticed 
the  speed  of  street  cars  and  had  ridden  on  them  as  well  as  railroad 
trains. 

"  Q.  Do  you  know  enough  about  the  speed  from  riding  on  automobiles  and 
street  cars  to  give  us  some  idea  about  how  fast  that  car  was  going?  A.  Well, 
I  would  say  it  was  going  faster  than  they  generally  run.  Mr.  Francis:  I 
move  that  be  stricken  out.  The  Court:  That  is  not  responsive.  That  will  be 
stricken  out  for  the  present.  By  Mr.  Johnson:  Ck>mpare  it  with  your  auto- 
mobile when  you  were  going  fifteen  to  twenty  miles  an  hour,  how  was  this 
car  going?  A.  It  was  going  much  faster.  (Defendant's  counsel  moves  to 
strike  out  the  answer  as  being  a  conclusion;  objection  overruled;  defendant 
at  the  time  duly  excepts. ) " 

The  plaintiflF  also  introduced  the  speed  ordinance  of  the  city  of 
St.  Louis  which  was  pleaded.  It  prohibited  cars  being  run  at  the 
point  where  this  collision  occurred  at  a  speed  greater  than  at  the 
rate  of  fifteen  miles  per  hour. 

At  the  instance  of  the  plaintiff  the  court  gave  three  instructions. 
The  first  instruction  hypothesized  the  facts  necessary  to  be  found 
in  order  to  plaintiff's  recovery  under  the  first  charge  of  negligence, 
viz.,  that  the 

'*  said  collision  and  injuries  to  the  said  Annette  E.  Niehaus  which  caused  her 
death  were  directly  caused  by  the  negligence  of  defendant's  motorman  in  charge 
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of  said  car  in  running  said  car  at  said  time  and  place  at  a  high  and  danger- 
ous rate  of  speed,  to  wii,  at  a  speed  of  more  than  fifteen  miles  per  hour." 

By  tliis  infltniction  the  trial  court  did  not  require  the  jury  to  find 
that  the  car  was  being  run  at  a  rate  of  speed  in  excess  of  fifteen 
miles  an  hour,  but  permitted  them  to  find  for  the  plaintiff  if  they 
believed  it  was  being  negligently  run  at  what  was  a  dangerous 
rate  of  speed  under  the  facts  and  circumstances.  The  second  in- 
struction dealt  with  the  charge  that  the  car  was  being  run  at  a 
greater  rate  of  speed  than  was  allowed  under  the  city  ordinance, 
viz.,  fifteen  miles  per  hour.  The  third  instruction  gave  the  usual 
definitions  of  "  ordinary  care ''  and  "  negligence." 

The  court  gave  eight  instructions  at  the  instance  of  the  defend- 
ant. It  is  unnecessary  to  set  them  forth.  Of  its  own  motion  the 
court  gave  instruction  No.  12,  as  follows: 

"  The  court  further  instructs  the  jury  that,  if  under  the  other  instructions, 
you  find  for  the  plaintiff,  you  will  return  a  verdict  in  his  favor  in  such  sum, 
not  less  than  $2,000,  and  not  exceeding  $10,000,  as  in  your  discretion  should 
be  awarded  to  him  and  inflicted  upon  the  defendant  as  a  penalty  for  the  un- 
lawful act  complained  of,  taking  into  consideration  all  of  the  facts  and  cir- 
cumstances in  evidence  before  you.  *  *  *  If,  on  the  other  hand,  you  de- 
cide under  the  evidence  and  the  law  as  declared  in  the  other  instructions 
given  you  to  find  for  the  defendant,  your  verdict  need  merely  state  that  you 
find  in  favor  of  the  defendant." 

Boyle  &  Priest  and  T.  E.  Francis,  of  St  Louis,  for  appellant. 

Johnson,  Houts,  Marlatt  &  Hawes,  of  St.  Louis^  for  respondent. 

Opinion  by  Caulfield,  J. : 

1.  The  defendant  first  contends  that  the  court  erred  in  refusing 
to  direct  a  verdict  for  the  defendant,  because 

**  there  was  no  showing  that  the  collision  would  not  have  occurred  had  the  car 
been  running  at  fifteen  miles  per  hour,  and  therefore  no  causal  connection 
was  established  between  the  alleged  operation  of  the  car  at  a  negligent  rate  of 
speed  and  the  injury  to  decedent." 

We  do  not  agree  with  defendant's  premise,  and  therefore  cannot 
accept  the  conclusion  based  thereon.  It  appears  from  the  evi- 
dence that  the  vehicle  in  which  the  plaintiff  was  riding  was  an 
ordinary  runabout,  pulled  by  a  small  horse.  The  horse  approached 
the  track  and  was  crossing  over  it  at  an  ordinary  trot,  when  the 
car  bore  down  upon  it,  running  twenty-five  miles  an  hour.    The 
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car  apparently  struck  at  a  point  near  the  rear  of  the  horse  and  the 
front  of  the  body  of  the  runabout.  It  had  maintained  this  high 
rate  pi  speed  for  at  least  105  feet.  It  would  have  taken  it  two 
seconds  longer  to  run  that  1(^5  feet  and  reach  the  point  of  col- 
lision if  it  had  been  going  only  fifteen  miles  an  hour.  The  jury 
may  well  have  found  that  during  that  extra  two  seconds  the  horse 
and  runabout,  going  at  an  ordinary  trot,  say  six  miles  an  hour, 
could  have  passed  off  the  track  and  escaped.  Under  these  circum- 
stances, the  question  of  causal  connection  was  properly  submitted 
to  the  jury.  See  Stotler  v.  Railroad,  200  Mo.  10^,  98  S.  W.  509; 
Powers  V.  Transii  Co.,  5  St.  Ey.  Rep.  663,  202  Mo.  267,  100  S. 
W.  655 ;  Schmidt  v.  Transit  Co.,  140.  Mo.  App.  182,  120  S.  W. 
96 ;  Connor  v.  Wahash  Railroad,  149  Mo.  App.  675,  129  S.  W. 
777;  Strauchon  v.  Met.  Street  Ry.  Co.,  7  St.  Ry.  Rep.  50,  232 
Mo.  587,  596,  135  S.  W.  14. 

2.  There  was  no  error  in  the  admission  of  the  testimony  of 
witness  Gohausen  "  that  the  car  was  going  faster  than  the  ordi- 
nary." His  other  testimony  disclosed  that  he  meant  that  the  car 
was  going  faster  than  they  ordinarily  traveled  down  the  hill  on 
Shenandoah  avenue  to  the  point  where  the  collision  occurred.  On 
crpss-examination  he  testified,  in  effect,  that  the  cars  usually 
traveled  fast  down  that  hill,  but  that  "this  car  traveled  faster 
than  they  ordinarily  do."    The  rule  is  well  settled  in  this  State 

''that  the  rate  of  speed  of  moving  cars  may  be  shown  by  the  opinion  of  a 
witness  who  saw  the  cars  in  motion/' 

and  that 

**  one  who  sees  a  moving  train  and  possesses  a  knowledge  of  time  and  distance  is 
competent  to  express  an  opinion  as  to  the  rate  of  speed  at  which  the  train  is 
moving." 

Walsh  V.  RaUroad,  102  Mo.  582,  586, 14  S.  W.  873, 15  S.  W.  757. 
This  evidence  then  was  not  incompetent  for  the  purpose  of  prov- 
ing the  speed  of  the  car.  Was  it  relevant  ?  We  think  it  was.  One 
of  the  allegations  of  negligence  was  that  the  car  was  run  "  at  said 
time  and  place  at  a  high  and  dangerous  rate  of  speed ;  '*  another 
that  the  speed  of  the  car  was  in  excess  of  the  maximum  rate  pre- 
scribed by  ordinance.  One  of  the  witnesses  testified  that  the  car 
was  running  at  the  rate  of  twenty-five  miles  an  hour.  The  evi- 
dence that  the  car  was  running  faster  than  cars  usually  ran  at 
that  place  had  a  tendency  to  prove  that  the  speed  was  negligent. 
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for  the  fact  that  the  9peed  was  different  than  ordinary^  different  in 
such  a  way  as  to  be  more  dangerous  to  travelers  on  the  highway, 
was  a  circumstance  proper  to  be  takei^  into  consideration  by  the 
jury  in  determining  whether  the  speed  was  negligent.  Moreover, 
this  testimony  that,  though  cars  usually  ran  fast  down  this  incline, 
this  car  was  running  still  faster,  had  a  tendency  to  corroborate  the 
testimony  of  the  witness  who  testified  with  exactness  to  a  high  rate 
of  speed,  just  as  testimony  that  it  was  going  very  slow  would  have 
had  a  tendency  to  refute  it.  The  tendency  might  be  slight,  but 
it  exists  nevertheless.  In  Kansas  City,  etc..  By.  Co.  v.  Crocker, 
95  Ala.  412,  11  South.  262,  a  witness  was  asked  about  how  fast 
the  car  was  going  "  compared  to  a  man  running,*'  and  the  witness 
answered,  "  Well,  sir ;  it  was  running  faster  than  a  man  could 
run."  In  holding  this  question  and  answer  to  be  proper  the  Su- 
preme Court  of  Alabama  made  the  following  observations  which 
we  deem  pertinent  here : 

"  That  the  witness  is  unable  to  state  that  the  object  in  question  was  moving 
at  the.  rate  of  a  certain  number  of  miles  in  an  hour  would  not  necessarily 
render  his  opinion  useless  as  an  aid  to  the  jury.  Assistance  in  coming  to  a 
conclusion  on  such  a  question  may  be  derived  from  a  statement  that  the 
object  was  going  slowly,  or  at  a  snail's  pace,  or  no  faster  than  a  man  walks, 
or  faster  than  a  man  could  run.  The  opinions  are  admitted  to  enable  the 
jury  to  realize,  as  far  as  possible,  the  impression  as  to  speed  made  by  the 
moving  object  upon  the  mind  of  one  who  saw  it.  It  would  be  more  satisfac- 
tory if  the  admissibility  of  such  opinions  could  be  made  to  depend  upon  their 
conformity  to  some  definite  standard  of  clearness  or  accuracy  in  their  forma- 
tion and  expression.  It  is  not  practicable,  however,  to  fix  any  such  standard. 
The  vagueness  of  the  opinion  would  only  go  to  the  weight  of  the  testimony, 
and  not  to  its  admissibility." 

To  the  same  effect  is  I.  C.  B.  B.  Co.  v.  Ashline,  171  111.  313,  49 
N.  E.  521,  where  it  was  held  proper  to  permit  a  witness  to  testify 
that  the  train  was  running  "  fast."  See  also  Onggenheim  v.  L.  S. 
&  M.  8.  By.  Co.,  66  Mich.  150,  155,  33  N.  W.  161.  So  we  are 
of  the  opinion  here  that,  while  the  testimony  complained  of  was 
perhaps  of  little  weight,  still  it  was  competent  and  relevant,  and 
its  weight  was  a  matter  for  the  triers  of  the  facts,  to  be  considered 
by  them  in  connection  with  the  other  testimony  as  to  speed.  What 
we  have  said  and  quoted  applies  with  at  least  equal  force  to  the 
testimony  of  witness  Kletzker  that  the  car  was  going  much  faster 
than  an  automobile  going  fifteen  to  twenty  miles  an  hour. 

3.  Defendant  contends  that  the  first  instruction  given  at  the 
instance  of  the  plaintiff  was  erroneous,  in  that  it  broadened  the 
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issues  made  by  the  pleadings.  In  this  respect  defendant  assumes 
that  even  under  the  first  charge  of  negligence  the  plaintiff  must 
prove  that  the  car  was  running  more  than  fifteen  miles  an  hour. 
This  assumption  and  the  conclusion  based  thereon  is  erroneous. 
The  first  charge  is  that  the  motorman  was 

''running  said  oar  at  said  time  and  place  at  a  high  and  dangerous  rate  of 
speed,  to  wit,  at  a  speed  of  more  than  fifteen  miles  per  hour." 

It  is  clear  from  a  reading  of  the  entire  petition  that  this  was  a 
charge  of  common-law  negligence,  the  gravamen  of  which  was  that 
the  car  was  being  run  at  too  great  a  rate  of  speed  under  the  circum- 
stances, not  that  it  was  being  run  at  a  rate  of  speed  in  excess  of 
fifteen  miles  an  hour.  It  was  sufficient  to  prove  such  gravamen 
and  unnecessary  to  prove  that  the  car  was  running  more  than 
fifteen  miles  an  hour.  By  this  instruction  or  the  part  complained 
of  the  trial  court  so  informed  the  jury.  In  doing  so  it  did  not 
broaden  the  issues  or  commit  any  error. 

4.  Defendant  contends  that  "  instruction  No.  12,  defining  the 
measure  of  damages,  is  erroneous  " : 

(a)  *'  Because  it  permitted  an  award  of  compensatory  damages; " 

(b)  "  because  it  permitted  an  award  of  compensatory  damages  without  any 
foundation  having  been  laid  by  the  evidence ;  ** 

(c)  "  because  it  assumes  that  defendant's  alleged  negligent  acts  were  unlaw- 
ful, and  because  it  singles  out  and  comments  <m  such  alleged  negligence  1^ 
characterizing  it  as  unlawful/' 

The  first  two  points  made  against  the  instruction  are  without 
merit,  as  the  instruction  contemplates  the  infliction  of  a  penalty 
as  distinguished  from  award  of  compensatory  damages.  We  may 
say,  however,  though  it  is  not  germane  to  any  point  involved, 
that,  if  there  had  been  anything  in  the  case  to  justify  it,  then, 
under  the  last  decision  of  our  Supreme  Court  in  Boyd  v.  Mo.  Pac. 
By.  Co.,  236  Mo.  54,  139  S.  W.  561,  the  question  of  pecuniary 
loss  might  properly  have  been  submitted  to  the  jury  to  be  con- 
sidered by  them  in  determining  the  amount  of  their  verdict  along 
with  the  facts  bearing  on  the  penal  phase  of  the  case.  But  it  was 
not  necessary,  under  that  decision,  that  such  pecuniary  loss  be 
shown  in  order  that  plaintiff  might  be  permitted  to  recover  at  all. 
In  the  absence  of  pecuniary  loss,  the  plaintiff  would  have  a  right 
to  recover  on  the  penal  phase  of  the  case  alone,  as  was  done  here. 
As  to  the  third  point  made  against  this  instruction,  we  see  no  error 
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in  the  use  of  the  word  "  unlawful "  as  it  occurs  therein,  though  it 
might  have  been  better  to  omit  it  The  instruction  does  not  assume 
that  defendant  was  guilty  of  a  negligent  act  which  caused  the 
death  of  Miss  Niehaus.  It  merely  describes  such  act  as  "  unlaw- 
ful "  if  committed  under  the  circumstances  hypothesized  in  other 
instructions.  This  was  not  incorrect,  for  the  act  was  undoubtedly 
"unlawful"  if  committed  under  those  circumstances.  It  was 
unlawful  whatever  the  degree  of  culpability  involved,  and  to  so 
designate  it  did  not  express  or  suggest  any  degree  of  culpability 
or  indicate  any  bias  or  opinion  on  the  part  of  the  judge  in  that 
respect.  The  court  described  it,  not  by  way  of  epithet  or  denun- 
ciation or  showing  of  bias  or  opinion,  but  solely  in  order  to  make 
clear  that  the  jury  were  to  inflict  a  penalty  instead  of  awarding 
damages.  It  could  not  properly  have  been  understood  otherwise, 
or  have  had  any  prejudicial  effect  on  the  amount  of  the  verdict. 

The  judgment  is  aflSrmed. 

Keynolds,  p.  J.,  and  Noktoni,  J.,  concur. 


Winn  V.  Union  R.  Co. 
(Rhode  Island  —  Supreme  Court.) 

JjAbt  Clear  Chance  ]>ocTBmE;  Duty  of  Motobman  to  Stop  Cab.  —  Where  a 
driver  of  a  ooal  wagon,  having  an  unobstructed  view  of  the  surroundings, 
attempts  to  cross  in  front  of  an  approaching  car,  the  last  clear  chance 
doctrine  does  not  require  the  motorman  to  attempt  to  stop  the  car,  and 
thus  save  the  driver  from  the  results  of  his  own  negligence,  until  he  has 
reason  to  believe  that  the  driver  is  about  to  place  himself  in  a  position 
of  danger. 

•Defbivdant  excepts  to  denial  of  motion  for  new  trial  after  verdict  for  plaintiff. 

Reported  82  Atl.  81. 

J.  C.  Quinny  for  plaintiff. 

Joseph  C.  Sweeney  and  Alonzo  R.  Williams,  for  defendant 

Opinion  Per  Curiam. 

Just  previous  to  the  accident  the  defendant's  car  was  pro? 
ceeding    downgrade   on   Wickenden    street,    approaching   Brook 

Collision  witH  VeHiole.  —  For  the  discussion  of  the  liability  of  a  street 
railway  company  for  a  collision  with  a  vehicle  crossing  the  track,  see  NeUis 
on  Street  Railways  (2d  Ed.),  §§  400-402,  414-416. 
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street,  at  moderate  speed,  as  appears  from  the  testimony. 
The  justice  of  the  Superior  court  in  his  rescript  finds  that  the 
testimony  of  the  motorman  on  the  car  as  to  the  location  of  the 
car  when  the  plaintiff  drove  out  of  Brook  street  onto  Wickenden 
street  is  entitled  to  greater  weight  than  .that  of  any  other  witness. 
The  justice  accepts  as  true  the  motorman's  statement  that  the  car 
was  100  feet  up  Wickenden,  east  of  its  intersection  with  Brook, 
when  he  saw  the  plaintiff's  horses  emerging  from  Brook  street. 
The  plaintiff,  as  the  event  demonstrates,  did  not  have  the  right 
of  way,  and  should  have  stopped  and  waited  until  the  car  passed. 
The  justice  finds  that  the  plaintiff  was  guilty  of  negligence  in 
attempting  to  cross  the  track  as  he  did,  but  approves  the  verdict  of 
the  jury  on  the  ground  that  it  was  warranted  under  the  rule  of 
the  last  clear  chance.  He  bases  his  conclusion  as  to  the  duty  of 
the  motorman  upon  the  facts  stated  by  that  witness  and  quoted  in 
the  rescript  of  the  justice.  According  to  that  testimony  the  car 
was  100  feet  away  from  Brook  street  when  the  horses  of  the  coal 
wagon  first  appeared  in  the  motorman's  sight,  coming  out  of  Brook 
street.  The  motorman  then  held  the  car  under  control,  rang  the 
bell,  and  applied  the  brakes.  When  the  car  had  proceeded  fifty 
feet  nearer  Brook  street  he  attempted  to  bring  the  car  to  a  stand- 
still as  quickly  as  it  could  be  done  at  that  time.  The  justice  holds 
that,  under  the  doctrine  of  the  last  clear  chance,  it  was  the  motor- 
man's  duty,  when  he  first  saw  the  horses  coming  out  of  Brook 
street,  to  make  the  same  effort  to  stop  the  car  that  he  made  a  few 
seconds  later,  and  that  if  he  had  done  so  he  would  have  averted  the 
accident.  We  cannot  agree  with  this  interpretation  of  the  rule 
of  the  last  clear  chance  and  its  application  to  the  facts  of  this  case. 
The  plaintiff  was  sitting  on  top  of  a  high  coal  wagon,  with  an  un- 
obstructed view  of  the  surroundings,  and  with  the  car  in  plain 
sight.  The  motorman  had  the  right  to  assume  that  the  plaintiff 
would  have  a  care  for  his  own  safety,  and  as  he  did  not  have  the 
right  of  way  would  not  negligently  drive  upon  the  track.  The 
doctrine  of  the  last  clear  chance  would  not  require  the  motorman 
to  attempt  to  stop  the  car,  and  thus  save  the  plaintiff  from  the 
results  of  his  own  negligence,  until  he  had  reason  to  think  that  the 
plaintiff  was  about  to  put  himself  in  a  place  of  danger.  In  the 
circumstances  of  the  case,  as  testified  to  by  the  motorman  and 
taken  as  true  by  the  justice,  the  motorman  was  not  under  the  legal 
duty  to  stop  his  car  as  soon  as  he  saw  the  plaintiff  coming  out  of 
Brook  street. 
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As  the  justice  approves  the  verdict  upon  what  appears  to  us  to 
be  an  errpneous  view  of  the  law  applicable  to  the  facts  of  the  case, 
the  jury's  finding  receives  no  added  force  by  reason  of  that  ap- 
proval. After  an  examination  of  the  testimony  in  the  case,  the 
verdict  does  not  appear  to  us  to  do  justice  between  the  parties,  and 
we  are  of  the  opinion  that  there  should  be  another  trial  of  the  case. 
The  defendant's  exception  to  the  decision  of  the  justice  on  the 
motion  for  a  new  trial  is  sustained. 

We  find  no  merit  in  the  other  exceptions  of  the  defendant.  The 
case  is  remitted  to  the  Superior  Court  for  a  new  trial. 


Moore  v.  Rochester  Railway  Comfhpwny, 

STBEET    CB06SIITG8;     RelATIVK    RIGHTS    OF    StBEET    GaBS    AITD    VKHICLBS    AT 

Such  Cbossinos.  —  At  street  crosaings  a  street  car  has  not  the  para- 
mount right  of  way  over  a  vehicle.  Neither  has  a  right  superior  to  the 
other.  The  same  rule  applies  where  a  side  street  runs  into  but  not  across 
the  street  occupied  by  the  tracks,  in  case  the  vehicle  is  compelled  to  cross 
the  tracks  in  order  to  obey  the  law  of  the  road. 

I>BFEin)ANT  appeals  from  judgment  for  plaintiff.    Reported  97  N.  E.  714. 

W.  F.  Strang  and  W.  A.  Matson,  for  appellant 

James  M.  E.  O'Orady,  for  respondent. 

Opinion  by  Vann,  J. : 

Marietta  street,  running  east  and  west  in  the  city  of  Rochester, 
enters  but  does  not  cross  St.  Paul  street,  running  north  and  south. 

BisHt  of  Way  at  Street  Orossinca.  —  In  Nellis  on  Street  Railways  (2d 
Ed.),  §  388,  it  is  said:  ''A  street  car  has  no  paramount  right  of  way  over 
other  vehicles  and  pedestrians  at  the  intersection  of  streets  where  the  car 
tracks  cross  other  streets  than  the  (me  they  run  along.  The  preference  or 
right  of  way  accorded  to  street  cars  upon  city  streets,  especially  between 
street  crossings,  and  in  respect  to  vehicles  passing  in  the  same  or  opposite 
directions  to  the  cars,  within  the  space  embraced  within  their  tracks,  does  not 
apply  at  street  crossings,  and  their  rights  to  the  use  of  the  streets  at  cross- 
ings are  precisely  the  same  as  those  of  pedestrians  and  other  vehicles  crossing 
their  tracks  there^  Neither  has  a  superior  right  to  the  other.  The  car  has 
the  right  to  cross,  and  must  cross,  the  street;  and  a  vehicle  or  pedestrian  has 
the  right  to  cross,  and  must  cross,  the  railroad  track.  The  right  of  each  must 
be  exercised  with  due  regard  to  the  right  of  the  other,  in  a  reasonable  and 
careful  manner^  and  so  as  not  unreasonably  to  abridge  or  interfere  with  the 
rights  of  the  other." 

Vol.  8—36 
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At  this  point  St.  Paul  street  is  forty  feet  wide  from  curb  to  curb 
and  is  occupied  in  part  by  the  two  tracks  of  the  defendant's  street 
surface  railroad.  The  south-bound  trolley  cars  use  the  west  track, 
or  the  one  farthest  from  the  point  where  Marietta  street  enters 
St.  Paul. 

On  the  14th  of  March,  1908,  at  about  half-past  five  in  the  after- 
noon the  plaintiff  was  driving  west  on  Marietta  street  with  an 
ordinary  express  wagon  about  ten  feet  long  drawn  by  one  horse. 
As  he  approached  St  Paul  street  from  the  east  his  duties  required 
him  to  turn  to  the  south  on  that  street  and  in  order  to  do  so  the 
law  of  the  road  as  well  as  an  ordinance  of  the  city  required  him  to 
cross  the  street  so  as  to  keep  on  the  right-hand  side  thereof.  As 
he  drove  out  of  Marietta  into  St.  Paul  street  on  a  slow  trot,  looking 
toward  the  north,  he  saw  a  car  of  the  defendant  coming  south  about 
200  feet  away,  as  he  estimated  the  distance.  He  went  on  and 
was  nearly  across  the  tracks  when,  looking  north  again,  he  saw  the 
car  very  near  him.  He  hurried  his  horse  forward,  but  before  he 
could  get  out  of  the  way  the  car  struck  the  rear  part  of  the  wagon, 
whirled  it  around  and  dragged  it  with  the  horse  and  himself  for 
100  feet  or  more.  In  this  action,  brought  to  recover  damages  for 
the  injuries  sustained  by  him,  we  need  not  state  the  facts  in 
greater  detail,  because  the  usual  questions  relating  to  the  alleged 
negligence  of  the  respective  parties  are  removed  from  review  in 
this  court  by  the  concurrent  and  unanimous  action  of  the  courts 
below. 

The  only  question  requiring  discussion  is  presented  by  an  excep- 
tion taken  by  the  counsel  for  the  defendant  to  the  refusal  of  the 
court  to  charge  his  request 

"  that  the  defendant  had  the  paramount  right  of  way  passing  Marietta  street 
at  the  time  of  the  accident." 

Mr.  Justice  Williams,  writing  for  all  the  justices  of  the  Appel- 
late Division,  held  that  the  reason  for  the  rale  at  street  crossings 

'*  that  the  vehicle  has  the  right  to  cross,  and  must  cross  the  trades,  is  equaUy 
applicable  to  a  vehicle  coming  out  of  a  street  which  runs  to  but  does  not  cro99 
the  street,  provided  it  is  necessary  to  cross  the  tracks  in  order  to  proceed  along 
the  side  the  rule  of  the  road  requires." 

The  Appellate  Division  of  the  second  department  took  the 
opposite  view  in  two  cases,  holding  that  the  rule  governing  the 
right  of  way  at  street  crossings  does  not  apply  where 
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''one  Btreet  bisects  but  does  not  intersect  another  upon  which  a  street  surface 
railroad  is  operated." 

Hewlett  V.  Brooklyn  Heights  R.  B.  Co.,  63  App.  Div.  423 ;  BiUz 
V.  New  York  City  By.  Co.,  4  St.  Ky.  Rep.  869, 107  App.  Div.  568. 
Both  parties  to  this  appeal  rely  upon  a  well-known  case  and 
each  makes  the  same  quotation  from  the  excellent  opinion  of  Judge 
Earl  therein,  as  follows: 

''As  the  cars  must  run  upon  the  tracks  and  cannot  turn  out  for  yehidee 
drawn  hj  horses,  they  must  have  the  preference  and  such  vehicles  must,  as 
they  can,  in  a  reasonable  manner,  keep  off  from  the  railroad  tracks  so  as  to 
permit  the  free  and  unobstructed  passage  of  the  cars.  In  no  other  way  can 
street  railways  be  operated.  As  to  such  vehicles  the  railways  have  the  para- 
mount ri^t  to  be  exercised  in  a  reasonable  and  prudent  manner.  But  a  rail- 
way crossing  a  street  stands  upon  a  different  footing.  The  car  has  the  right 
to  cross  and  must  cross  the  street,  and  the  vehicle  has  the  right  to  cross  and 
must  cross  the  railroad  track.  Neither  has  a  superior  right  to  the  other.  The 
right  of  each  must  be  exercised  with  due  regard  to  the  right  of  the  other, 
and  the  right  of  each  must  be  exercised  in  a  rasonable  and  careful  manner, 
so  as  not  unreasonably  to  abridge  or  interfere  with  the  right  of  the  other." 

O'Neil  V.  Dry  Dock,  E.  B.  &  B.  B.  B.  Co.,  129  N.  Y.  125,  130. 

The  pule  governing  the  subject  at  street  crossings  differs  from 
the  pule  that  applies  between  blocks,  and  each  rests  on  its  own 
peculiar  reason.  Between  blocks  there  is  no  tpaflSc  acposs  the 
street.  While  people  sometimes  walk  acposs  and  occasionally 
drive  across  from  the  driveways  leading  to  their  dwellings,  walk- 
ing across  is  unnecessary  and  driving  across  is  infrequent.  Hence 
the  law  gives  the  street  cars  the  paramount  right  of  way  between 
blocks,  although  it  is  to  be  exercised  in  a  reasonable  and  prudent 
manner. 

On  the  other  hand,  at  street  crossings  traffic  is  necessary  and 
continuous.  Vehicles  must  cross  the  street  and  hence  must  cross 
the  tracks,  or  they  cannot  use  the  highways  provided  for  travel. 
This  necessity  takes  from  the  cars  at  street  crossings  the  para- 
mount right  they  enjoy  between  blocks  and  places  them  on  an 
equality  with  vehicles.  At  such  points  as  Judge  Earl  announced 
"  neither  has  a  right  superior  to  the  other,"  for  the  reason  that 
^'the  vehicle  has  the  right  to  cross  and  must  cross  the  railroad 
track." 

We  think  the  same  reason  applies  to  the  situation  presented  by 
the  case  now  before  us,  where  the  side  street  ran  to  but  not  across 
the  street  occupied  by  the  tracks,  yet  the  vehicle  was  compelled  to 
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cross  the  tracks  in  order  to  obey  the  rule  of  the  road.  The  neces- 
sity created  by  law  in  the  one  case  is  as  imperative  as  that  created 
by  the  physical  situation  in  the  other,  and  owing  to  such  necessity 
the  rule  should  be  the  same  as  at  street  crossings  proper.  While 
the  necessity  is  not  created  by  precisely  the  same  situation  in  both 
cases,  it  exists  with  the  same  force  in  each  and  rests  on  the  same 
reason. 

In  view  of  the  opinion  below  we  regard  further  discussion  as 
unnecessary.  The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

CuLLEN,  Ch.  J.,  Gbay,  Haioht,  Wbbneb,  Hiscock  and  Col- 
lin, JJ.,  concur. 

Judgment  affirmed. 


Commonwealth  v.  Boston  &  N.  8t.  By.  Co. 

(Massachusetts  —  Supreme  Judicial  Court.) 

CoNBTrruTioNAL  Law  ;  Statute  Pbovidino  Rates  fob  Pupn^ ;  Poucb  Powbb. 
—  St.  1910,  chap.  667,  proyiding  that  the  rates  of  fare  charged  by  street 
railways  for  ''transportation  of  pupils  of  the  public  day  schools  or 
public  evening  schools  or  indiistrial  day  or  evening  schools  *  *  *  or 
private  schools"  in  traveling  for  attendance  between  home  and  school 
"  shall  not  exceed  one-half  the  regular  fare  charged  "  for  the  transporta* 
tion  of  other  passengers  between  the  same  points,  is  constitutional  and  a 
valid  exercise  of  the  police  power. 

Defendant    excepts    from    rulings    in    favor    of    the    plaintiff.    Reported 

98  N.  E.  1075. 

H.  C.  Attwill,  of  Lynn,  Dist.  Atty.,  for  the  Commonwealth. 

B.  W.  Warren,  C.  B.  Lamson  and  W.  H.  Stone,  all  of  Boston, 
for  defendant. 

Opinion  by  Ruoo,  C.  J. : 

The  only  question  is  whether  St.  1910,  c  567,  is  constitutional 
as  applied  to  the  facts  of  this  case.  This  statute  provides  that 
the  rates  of  fare  chained  by  street  railways  for 

Kesulation  of  Rate  of  F«re.  —  As  to  the  regulation  of  the  rate  of  fare 
chargeahle  hy  a  street  railway  company,  see  Nellis  on  Street  Railways  (2d 
Ed.),  §§  137,  138. 
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**  transportation  of  pupils  of  the  public  day  schools  or  public  evening  schools 
or  industrial  day  or  evening  schools     *    *     *    or  private  schools" 

in  traveling  for  attendance  between  home  and  school  "  shall  not 
exceed  one-half  the  regular  fare  charged  "  for  the  transportation 
of  other  passengers  between  the  same  points.  The  constitutional- 
ity of  R.  L.,  c.  112,  §  72,  which  made  similar  requirements  as  to 
pupils  in  public  schools  alone  was  upheld  in  Commotiwealth  v. 
Interstate  Con.  St.  By.,  3  St.  Ry.  Rep.  351,  187  Mass.  436,  73 
N.  E.  530,  11  L.  R  A.  (N.  S.)  973,  2  Ann.  Cas.  419;  s.  c,  207 
U.  S.  79,  28  Sup.  Ct.  26,  52  L.  Ed.  Ill,  12  Ann.  Cas.  555.  This 
section  as  amended  by  St.  1906,  c  479,  so  as  to  include  pupils  in 
private  schools  was  considered  in  Commonwealth  v.  Conn.  Valley 
St.  By.,  196  Mass.  309,  82  N.  E.  19.  It  was  held  there  that  the 
intention  of  the  Legislature  as  manifested  by  the  act  was  to  incfude 
only  pupils  of  the  public  schools  required  by  R.  L.,  c.  42,  §§  1  and 
2,  for  the  education  of  children  and  youth,  and  in  private  schools 
of  a  like  kind,  and  to  exclude  pupils  of  industrial  and  evening 
schools,  and  other  private  and  public  schools.  The  present  act 
includes,  by  express  words,  those  who  attend  industrial  and  even- 
ing schools  maintained  by  the  public. 

The  constitutionality  of  the  statute  is  concluded  by  these  de- 
cisions so  far  as  objections  rest  on  a  denial  of  equal  protection  of 
the  laws  to  the  defendant  because  of  exemption  of  the  Boston 
Elevated  Railway  Company  from  the  requirement  of  the  statute, 
and  on  a  denial  of  equal  protection  of  the  laws  to  members  of  the 
traveling  public  not  included  in  its  provisions.  The  circum- 
stance that  a  larger  number  of  persons  are  now  within  the  scope 
of  the  statute  makes  no  material  difference.  The  class  is  now  a* 
before  confined  to  those  who  are  attending  institutions  for  educa- 
tion chiefly  provided  at  public  expense.  The  factors  of  youth  and 
size  of  pupils  and  hours  of  travel  being  when  other  travel  was 
lighter,  and  probability  of  far  greater  travel  at  the  less  rate  be- 
cause of  the  financial  limitations  of  scholars  in  schools  were  alluded 
to  in  187  Mass.  440,  73  N.  E.  530,  11  L.  R.  A.  (N.  S.)  973,  2 
Ann.  Cas.  419,  but  they  were  not  treated  as  determinative.  The 
pivotal  consideration  was  whether  the  grouping  of  pupils  in  schools 
as  a  class  entitled  to  special  consideration  in  matter  of  fares  was 
reasonable  or  arbitrary,  and  that  was  decided  in  favor  of  the  stat- 
ute. The  other  considerations  are  not  rendered  inapplicable 
because  by  reason  of  the  greater  age  of  some  who  go  to  industrial 
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schools  the  proportion  of  children  in  the  favored  class  may  be  less. 

The  defendant  has  complied  with  the  earlier  fare  statutes,  but 
this  complaint  relates  to  a  refusal  to  sell  tickets,  as  required  by  it, 
to  a  boy  fifteen  years  old,  who  was  a  pupil  pursuing  the  r^ular 
course  in  mechanic  arts  in  a  public  industrial  school  in  Lawrence. 

The  statute  does  not  impair,  in  contravention  of  article  1,  section 
10,  of  the  Constitution  of  the  United  States,  the  obligation  of  the 
contract  set  forth  in  the  charter  of  the  Lynn  &  Boston  Railroad  Co. 
(St.  1859,  c.  202,  §  4),  to  which  it  is  said  the  defendant  has  suc- 
ceeded. That  charter  when  granted  was  liable  by  general  law  to 
alteration  or  repeal  (Rev.  St.  1836,  c.  44,  §  23,  R.  L.,  c.  109  §  3), 
and  was,  therefore,  taken  by  consent  subject  to  this  condition,  of 
which  it  cannot  now  be  heard  to  complain.  Parker  v.  Met.  B.  R. 
Co.,  109  Mass.  506;  Clinton  v.  Wor.  Con.  St.  By.,  199  Mass.  279, 
85  N.  E.  507.  This  reserved  power  of  amendment  is  not  ex- 
ceeded, so  long  as  the  object  of  the  grant  is  not  defeated  or  essen- 
tially impaired  and  property, and  rights  acquired  upon  the  faith 
of  the  charter  are  not  taken  away.  The  charter  right  to  fix  fares 
is  subject  to  amendment  within  this  limitation.  Moreover,  no 
charter  contract  can  prevent  the  Legislature  from  a  valid  exercise 
of  the  police  power.  Texas  &  New  Orleans  B.  B.  v.  Miller,  221 
U.  S.  408-414,  31  Sup.  Ct.  534,  55  L.  Ed.  789. 

The  defendant's  chief  ground  of  attack  is  that  the  agreed  facts 
show  that  the  statute  in  its  practical  operation  fails  to  protect  it 
in  the  enjoyment  of  its  property  and  deprives  it  of  its  property 
without  due  process  of  law,  contrary  to  the  Constitution  of  this 
commonwealth  and  of  the  United  States.  The  governing  principle 
of  law  in  its  general  statement  is  well  settled.  The  legislative 
rate  must  be  so  small  as  to  occasion  a  loss  to  the  carrier  if  it  per- 
forms the  service  required  for  the  price  permitted  before  it  can 
be  held  unconstitutional  provided  the  total  net  earnings  are  such 
as  to  yield  a  reasonable  return  upon  the  value  of  the  corporation 
as  a  whole,  having  regard  to  the  fact  that  this  is  a  burden  imposed 
by  a  police  regulation  in  the  interest  of  education.  It  may  be 
that  a  particular  rate  for  a  given  carriage  taken  by  itself  would 
yield  little  or  no  profit,  but  taken  in  conjunction  with  the  entire 
transportation,  it  would  not  be  unreasonable.  The  circumstance 
that  the  defendant  has  earned  and  paid  reasonable  dividends  (6 
per  cent,  per  annum  since  1905  as  stated  by  the  defendant  in  its 
brief),  while  of  weight  is  by  no  means  decisive.  It  is  not  a  ques- 
tion which  commonly  can  be  solved  as  a  mathematical  problem. 
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It  depends  upon  the  consideration  of  several  elements.  It  is  a 
mixed  question  of  law  and  fact.  It  must  be  determined  solely 
as  one  of  l^slative  power  and  not  as  one  of  expediency  or  wisdom. 
This  case  does  not  involve  a  general  scheme  of  rates,  but  only 
that  for  a  particular  service.  The  inquiry  is  confined  to  the  point 
.  whether  a  performance  of  a  specified  duty  at  the  rate  fixed  is  so 
inherently  unjust  and  unreasonable  as  to  amount  to  the  depriva- 
tion of  property  without  due  process  of  law.  It  is  not  enough 
to  show  that  no  profit  may  come  from  the  particular  service,  it 
must  appear  that  in  conjunction  with  all  the  service  of  the  corpo- 
ration the  rate  is  unreasonable  and  is  equivalent  to  spoliation.  The 
presumption  is  that  the  rate  fixed  by  the  Legislature  is  reasonable. 
The  onus  rests  on  the  carrier  to  show  the  contrary.  Every  proper 
assumption  must  be  made  in  favor  of  the  constitutionality  of  the 
statute,  and  it  is  not  to  be  declared  beyond  the  power  of  the  Legis- 
lature unless  it  is  free  from  all  fair  doubt  The  case  must  be  a 
very  clear  one  before  the  courts  will  interfere  with  a  legislative 
determination  of  rates.  Minneapolis  &  8t.  L.  B.  Co.  v.  Minn., 
186  U.  S.  257,  264,  22  Sup.  Ct  900,  46  L.  Ed.  1151;  Knoxville 
V.  Knoxville  Water  Co.,  212  IT.  S.  1-18,  29  Sup.  Ct.  148,  53  L. 
Ed.  371 ;  Lincoln  Gas  Co.  v.  Lincoln,  223  IT.  S.  349,  357,  32  S.  Ct 
271;  WiUcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19-41,  29  Sup. 
Ct  192,  53  L.  Ed.  382,  15  Ann.  Cas.  1034 ;  Interstate  Com.  Com. 
V.  Union  Pacific  B.  B.  Co.,  222  U.  S.  541,  32  Sup.  Ct  108 ;  Atlan- 
tic  Coast  Line  v.  North  Carolina  Carp.  Com.,  206  TJ.  S.  1-26,  27 
Sup.  Ct  585,  51  L.  Ed.  933,  11  Ann.  Cas.  398;  Com.  v.  People's 
Five  Cent  8av.  Bank,  5  Allen  428,  431,  432.  As  applied  to  this 
particular  kind  of  case  it  was  said  in  187  Mass.  at  439,  73  N.  E. 
532, 11  L.  R  A.  (N.  S.)  973,  2  Ann.  Cas.  419,  that  such  a  classi- 
fication of  passengers  and  regulation  of  their  fares  in  the  general 
interest  of  education  might  go  to  the  extent  of  requiring  the  par- 
ticular service  to  be  done  without  profit,  but  it  could  not  go  so  far 
as  to  impose  expense 

"upon  the  street  railways  companies  or  upon  that  part  of  the  public  which 
pays  fares  to  street  railway  companies.'* 

The  precise  point  is  whether  the  agreed  facts  show  that  there  is 
required  of  the  defendant  an  expense  for  complying  with  the 
statute  so  clearly  as  not  to  warrant  an  opposite  finding  by  the  jury. 
It  must  be  assumed  that  accurate  instructions  were  given  to  the 
jury.     Do  the  facts  agreed  with  the  proper  inferences  which  the 
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jury  could  have  drawn  warrant  a  general  verdict  of  guilty  ?    Com. 
V.  Gordon,  159  Mass.  8,  33  N.  E.  709. 

The  facts  upon  which  the  defendant  relies  are  that  by  dividing 
the  total  number  of  passengers  carried  for  a  definite  period  of  nine 
months  or  a  year  into  the  operating  expenses  and  fixed  charges 
for  the  same  period^  it  appears  that  the  average  cost  of  carrying 
each  passenger  is  about  four  and  one-half  cents,  and  that  as  its 
reasonable  r^ular  fare  is  five  cents  the  result  follows  that  to  carry 
pupils  at  half  fare  or  two  and  one-half  cents  results  in  a  loss  of 
two  cents  for  each  pupil.  Even  if  this  was  all  there  was  to  be 
regarded,  it  would  not  follow  that  compliance  with  the  statute 
would  cause  the  defendant  a  loss.  It  might  still  be  that  the  num- 
ber of  pupils  who  ride  at  the  reduced  fare  as  compared  with  those 
who  would  not  become  passengers  at  the  full  fare,  coupled  with  the 
preponderance  of  small  children  and  the  greater  carrying  capacity 
of  each  car  for  such  passengers  and  the  well-known  fact  that  the 
hours  of  attendance  at  school  are  not  the  rush  hours  of  travel  do 
not  cause  an  actual  loss.  But  these  are  not  all  the  elements  which 
must  be  considered.  The  jury  were  entitled  to  use  their  common 
knowledge.  The  agreed  facts  state  that  reference  may  be  had  to 
the  reports  of  the  Massachusetts  Board  of  Railroad  Commissioners 
and  to  the  annual  returns  of  street  railway  companies  as  printed 
by  the  commission,  which  includes  the  return  of  the  defendant. 
From  these  sources  it  appears  that  the  defendant  gained  substan- 
tial revenue  from  operation  from  other  sources  than  fares.  The 
letting  of  advertising  space  in  cars,  presumably  including  those  in 
which  school  pupils  are  carried,  and  the  carrying  of  mails,  which 
may  have  been  on  the  same  cars,  both  yielded  material  amounts. 
It  is  obvious  that  average  expense  to  the  company  of  carrying  each 
passenger  in  terms  of  operating  expenses  and  fixed  charges,  which 
includes  as  appears  from  the  returns  large  sums  for  maintenance 
of  roadway,  buildings  and  equipment,  or  in  other  words  in  terms 
of  total  expense  to  company,  outside  of  additions  to  permanent 
assets,  when  compared  with  the  rate  for  a  single  fare  is  not  the 
test  whether  business  is  conducted  at  a  loss.  Other  sources  of 
revenue  must  be  regarded  than  the  rate  of  a  single  fare  and  the 
total  revenue  therefrom.  In  addition  to  the  sources  mentioned 
directly  attributable  to  the  cars  in  which  passengers  are  carried 
is  interest  on  deposits  which  is  also  an  income  in  most  part  from 
fares.  There  are  also  rentals,  tolls  and  miscellaneous  earnings 
from  operation.     Moreover,  operating  expenses  and  fixed  charges. 
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which  yield  other  revenue  than  fares  from  passengers,  cannot 
properly  be  charged  wholly  to  the  cost  of  carrying  passengers. 
The  agreed  facts  contain  other  computations  as  to  cost  of  passenger 
transportation  in  terms  of  operating  expenses  alone,  and  those  plus 
certain  items  of  fixed  charges.  But  it  is  not  necessary  to  examine 
them  in  detail.  Hence,  it  is  manifest  from  these  considerations 
that  the  basis  upon  which  the  defendant  asked  a  verdict  of  not 
guilty  is  indecisive.  It  is  not  plain  that  the  rate  is  confiscatory  or 
that  the  defendant  may  not  be  in  better  condition  by  complying 
with  the  statute  than  if  it  does  not.  It  may  be  noted  in  passing 
that  similar  obligations  respecting  fares  have  been  voluntarily 
accepted  by  street  railway  companies,  whose  conditions  as  to  popu- 
lation served  and  length  of  line  were  probably  not  more  favorable 
than  those  of  the  defendant.  Clinton  v.  Wor.  Con.  Street  Railway 
Co.,  199  Mass.  279,  85  N.  E.  507. 

The  conclusion  is  that  this  statute  is  an  exercise  of  the  police 
power  which  does  not  transcend  the  right  of  the  Legislature,  and 
the  requests  for  rulings  were  refused  rightly. 

Exceptions  overruled. 


Norfolk  &  Atlantic  Terminal  Co,  v.  Botolo. 

(U.  S.  Circuit  Court  of  Appeals  —  Fourth  Circuit.) 

1.  Passbnoeb  While  Standing  on  Steps  of  Cab  in  Boabdino  Same  Stbuok 
By  Anotheb  Cab;  Evidence.  —  Where  in  an  action  by  a  passenger  to 
recover  for  injuries  sustained  while  standing  on  the  steps  of  a  car  in  the 
act  of  boarding  the  same  by  being  struck  by  another  car,  one  of  the  negli- 

Oontribntory  NeKlisenoe  of  PassenKor  on  Steps.  —  For  a  discussion 
of  the  contributory  negligence  of  a  passenger  riding  on  the  steps  of  a  street 
car,  see  the  note  to  Trussell  v.  Morris  County  Traction  Co.,  7  St.  Ry.  Rep.  642. 

Jndioial  Notiee  of  OiuitoiBu  —  In  Chamberlayne's  "Modem  Law  of  Evi- 
dence," §  768,  in  discussing  whether  judicial  notice  will  be  taken  of  local 
customs,  it  is  said:  "  A  custom  observed  among  a  few  persons,  confined  to 
a  particular  locality  or  not  generally  established  and  known,  must  be  proved. 
A  custom,  though  in  a  sense  local  will  be  noticed  if  it  affects  the  public  at 
large  and  is  generally  known  and  observed  throughout  a  particular  locality, 
such  as  certain  colonies,  a  given  port,  city,  or  the  like;  but  it  is  otherwise 
with  customs  where  both  observance  and  operation  are  confined  to  a  limited 
locality.  Therefore,  municipal  customs  as  to  the  improvement  of  streets,  the 
use  of  their  premises  by  individual  owners,  or  of  the  tribal  laws  or  customs 
of  the  Indians  will  not  be  commonly,  t.  e.,  *  judicially '  known." 
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gent  acts  charged  to  the  plaintiff  was  that  he  attempted  to  board  the  car 
while  it  was  in  motion  at  a  place  where  there  was  no  stop,  testimony  to 
prove  that  it  was  the  custom  or  habit  of  defendant's  cars  to  stop  at  that 
point,  to  open  gates  to  the  oars  and  receive  and  discharge  passengers  was 
relevant  as  bearing  on  plaintiff's  conduct  at  the  time,  although  not  suffi- 
cient to  prove  that  the  car  stopped. 

2.  Samb;  Custom  or  Gabs  to  Stop  at  Pabticulab  Place  ;  NoncB  to  Public. 

—  The  custom  or  habit  of  railway  trains  or  cars  to  stop  at  a  particular 
place  to  receive  and  discharge  passengers  is  notice  to  the  public  to  go  to 
that  place  for  the  purpose  of  taking  passage  on  such  trains  or  cars. 

3.  Samb;  Last  Glbab  Chance.  —  Where  a  passenger  negligently  puts  himself 

in  peril  by  getting  upon  the  steps  of  a  moving  car  when  the  gates  were 
closed,  the  last  clear  chance  doctrine  applies  if  the  passenger's  peril  was 
seen,  or  could,  by  the  exercise  of  reasonable  care,  have  been  seen,  and  the 
injury  could  have  been  avoided  by  the  use  of  such  care  on  the  part  of  the 
company. 

4.  Same;  Nbgliobitce.  —  Where  a  person  goes  to  a  place  where  cars  are  ac- 

customed to  stop  and  take  on  and  discharge  passengers,  and  while  on  the 
lower  step  following  others  into  the  car  the  company  negligently 
runs  another  car  against  him,  the  company  is  guilty  of  negligence  causing 
the  injury. 

Defendant  brings  error  from  judgment  for  plaintiff.    Reported  196  Fed.  231. 


STATEMENT  OF  FAjCTS  BY  THE  COURT. 

This  is  the  third  time  this  case  has  been  before  the  court  here. 
The  first  time  several  points  arising  upon  the  pleadings  and  in 
the  trial  of  the  cause  were  passed  upon  by  this  court.  See  Norfolk 
&  Atlantic  Terminal  Company,  Plaintiff  in  Error,  v.  Rotolo,  De- 
fendant in  Error,  179  Fed.  639,  103  C.  C.  A.  197.  Then  came 
the  case  of  Norfolk  &  Atlantic  Terminal  Company,  Plaintiff  w 
Error,  v.  Rotolo,  Defendant  in  Error,  and  the  decision  of  the 
court  in  that  instance  is  reported  in  191  Fed.  4.  The  following  is 
a  succinct  statement  of  the  facts : 

The  plaintiff  in  error,  defendant  below,  hereinafter  called  the 
defendant,  is  a  Virginia  corporation,  and  operates  a  line  of  elec- 
tric street  railway  in  the  city  of  Norfolk,  Va.,  and  had  a  portion 
of  its  tracks  laid  in  City  Hall  avenue  and  Monticello  avenue  in 
said  city.  Frank  Eotolo,  the  defendant  in  error,  who  was  the 
plaintiff  below,  hereinafter  called  the  plaintiff,  is  a  subject  of  the 
king  of  Italy,  and  was  temporarily  residing  in  Norfolk  at  the  time 
of  the  injury,  which  was  the  cause  of  this  action.  The  tracks  of 
the  defendant's  railway  run  parallel  along  Monticello  avenue  in 
the  city  of  Norfolk  north  and  south,  and  at  a  point  about  opposite 
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the  Monticello  Hotel  oomer,  where  City  Hall  avenue  intersects 
with  Monticello  avenue,  and  about  midway  between  that  comer  on 
the  west,  and  market  comer  on  the  east  the  tracks  diverge,  the  one 
curving  sharply  to  the  right,  or  southwest,  and  the  other  curving 
sharply  to  the  left,  or  southeast.  The  plaintiff,  as  before  stated, 
was  temporarily  residing  in  Norfolk,  and  was  employed  as  a  work- 
man at  the  Jamestown  Exposition.  On  the  1st  day  of  April,  1907, 
between  6  and  7  o'clock  in  the  morning,  the  plaintiff,  intending  to 
go  to  the  exposition  groimds,  attempted  to  board  one  of  defendant's 
cars  which  had  come  in  from  Pine  Beach,  and  was  bound  south, 
and  was  due  to  turn  the  curve  in  the  railway,  above  described,  to 
the  southwest,  and  whilst  attempting  to  board  the  said  car,  and 
when  on  the  steps  of  the  rear  platform  on  the  side  next  to  the  other 
track,  he  was  struck  by  another  car  either  standing  on  the  curve 
which  turned  to  the  southeast,  or  moving  along  around  said  curve 
toward  the  north,  and  so  injured  that  his  left  leg  had  to  be  ampu- 
tated. Plaintiff  brought  this  action  against  defendant  in  the  Cir- 
cuit Court  of  the  United  States  for  the  eastern  district  of  Virginia, 
at  ITorfolk,  to  recover  damages  for  the  injury  on  the  ground  that 
it  was  the  result  of  defendant's  negligence,  and  in  the  last  trial 
was  awarded  $4,000  with  interest  from  November  22,  1911,  for 
which  amount  judgment  was  rendered  in  his  favor  against  defend- 
ant.    The  case  is  here  by  writ  of  error  sued  out  by  the  defendant. 

W.  H.  y enable  and  Eppa  HwUon,  Jr.  {Henry  TT.  Anderson,  on 
the  brief),  for  plaintiff  in  error. 

J.  L.  Jeffries  {Jeffries,  Wolcott,  Wolcoit  &  Lartkford,  on  the 
brief),  for  defendant  in  error. 

Before  Goff  and  Peitchabd,  Circuit  Judges,  and  Boyd,  Dis- 
trict Judge. 

Opinion  by  Boyd,  D.  J. : 

The  assignments  of  error  relied  on  by  the  plaintiff  in  error,  who 
will  hereafter  for  convenience  be  called  the  defendant,  in  the  case 
before  us  now  are  two  in  number.  The  one  is  based  on  exception 
to  the  admission  of  testimony,  the  other  on  exception  to  the  action 
of  the  trial  court  in  submitting  to  the  jury  upon  all  of  the  testi- 
mony the  question  of  the  last  clear  chance. 

As  to  the  first  proposition,  the  defendant  in  error  here,  who  will 
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be  referred  to  as  the  plaintiff,  in  the  course  of  the  trial,  over  the 
objection  of  the  defendant,  was  permitted  by  the  court  to  testify 
that  the  defendant's  cars  coming  south  from  Pine  Beach  were  in 
the  habit  of  stopping  at  the  point  where  he  (the  plaintiff)  at- 
tempted  to  go  aboard  at  the  time  of  the  injury,  and  that  the  gates 
on  both  sides  of  the  cars  when  stopped  at  this  point  were  opened 
and  passengers  were  permitted  to  dismount  from  the  cars,  and 
also  to  go  aboard  on  both  sides.  Other  witnesses  for  the  plaintiff, 
over  the  objection  of  the  defendant,  made  substantially  the  same 
statement.  The  groomd  of  the  objection  to  this  testimony,  as 
stated  in  the  bill  of  exceptions,  is  as  follows : 

<(•  •  •  Pq].  ^^g  reason  that  the  testimony  was  irrelevant  and  imma- 
terial to  the  issue  in  this  case,  and  for  the  reason  that  it  was  improper  to 
prove  any  custom  as  evidence  that  the  defendant  stopped  its  car  at  the  point 
claimed  in  the  declaration,  and  that  the  gates  on  both  sides  of  cars  were 
customarily  opened  by  the  defendant,  and  for  the  reason  that  the  evidence 
was  not  limited  to  a  car  coming  from  the  car  bam  without  passengers  to  dis- 
charge, but  only  to  receive  passengers  for  the  exposition." 

In  the  argument  the  counsel  insists  that  this  testimony  was  inad- 
missible to  prove  the  fact  that  the  car,  on  the  step  of  which  the 
plaintiff  was  standing  when  he  was  injured,  stopped  at  the  point 
referred  to  at  the  particular  time  in  question.  We  readily  con- 
cede that  standing  alone  testimony  that  it  was  the  custom  or  habit 
of  defendant  to  stop  its  cars  and  discharge  and  take  on  passengers 
at  the  point  where  plaintiff  attempted  to  go  aboard  was  insufficient 
to  prove  the  fact  that  the  car  stopped  on  the  occasion  of  the  injury, 
but  plaintiff  testified  that  the  car  did  stop  at  the  point  and  at  the 
time  in  question,  and  that  the  gates  were  opened  and  passengers 
dismounted  and  others  went  aboard.  Other  witnesses  for  the 
plaintiff  testified  to  the  same  effect.  On  the  other  hand,  a  num- 
ber of  witnesses  for  the  defendant  testified  that  the  car  did  not 
stop,  and  thus  there  was  a  direct  irreconcilable  conflict  of  testi- 
mony as  to  the  fact.  Under  these  circumstances,  in  our  opinion, 
testimony  that  it  was  the  custom  of  defendant  to  stop  its  cars  at 
this  point  was  not  only  relevant,  but  it  tended  to  throw  light  upon 
the  controverted  fact  and  to  sustain  plaintiff's  contention. 

The  text-writers  and  the  courts  have  provided  us  with  much 
learning  and  numerous  decisions  relative  to  the  admissibility,  the 
relevancy  and  probative  value  of  testimony  in  regard  to  habit  or 
custom  as  showing  the  doing,  or  not  doing,  of  a  particular  thing 
on  a  specific  occasion.     Wigmore,  in  his  treatise  on  Evidence  (vol. 
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1,  §  92),  cites  the  case  of  Walker  v.  Barron,  6  Minn.  508-512 
(Gil.  353),  in  which  it  is  said: 

^Customs  may,  like  other  facts  or  circumstances,  be  shown  when  their  ex- 
istence will  increase  or  diminish  the  probabilities  of  an  act  having  been  done, 
or  not  done,  which  act  is  the  subject  of  contest." 

And,  also  in  the  case  of  State  v.  Railroad,  52  N.  H.  628,  in 
which  it  is  held : 

"  It  would  seem  to  be  axiomatic  that  a  man  is  likely  to  do,  or  not  to  do,  a 
thing,  or  do  it  or  not  do  it  in  a  particular  way  (according)  as  he  is  in  the  habit 
of  doing  it,  or  not  doing  it." 

The  same  doctrine  is  laid  down  in  the  case  of  Parrott  v.  RaUr 
road,  140  N.  C.  546,  53  S.  E.  432. 

In  Interstate  Commerce  Commission  v.  Baird,  194  U.  S.  25,  24 
Sup.  Ct.  563,  48  L.  Ed.  860,  Mr.  Justice  Day,  in  delivering  the 
opinion  of  the  court,  used  this  language : 

«•  «  •  As  we  have  said,  the  question  concerns  the  relevancy  of  proof, 
and  not  whether  it  finally  establishes  the  issue  made,  one  way  or  the  other. 
Relevancy  does  not  depend  upon  the  conclusiveness  of  the  testimony  offered, 
but  upon  its  legitimate  tendency  to  establish  a  controverted  fact.  Relevancy 
is  that  '  quality  of  evidence  which  renders  it  properly  applicable  in  determin- 
ing the  truth  or  falsity  of  the  matter  in  issue  between  the  parties  to  a  suit.' 
1  Bouvier,  Law  Die.  Rawle's  Revision,  866." 

In  Holmes  v.  Goldsmith,  147  U.  S.  150,  on  page  164,  13  Sup. 
Ct.  288,  on  page  292  (37  L.  Ed.  118),  Mr.  Justice  Shiras,  in  de- 
livering the  opinion  of  the  court,  adopts  the  following  from  the 
case  of  Stevenson  v.  Stewart,  11  Pa.  307: 

''The  competency  of  a  collateral  fact  to  be  used  as  the  basis  of  legitimate 
argument  is  not  to  be  determined  by  the  conclusiveness  of  the  inferences  it 
may  afford  in  reference  to  the  litigated  fact.  It  is  enough  if  these  may  tend, 
even  in  a  slight  degree,  to  elucidate  the  inquiry,  or  to  assist,  though  remotely, 
to  a  determination  probably  founded  in  truth." 

Our  views,  as  will  be  seen,  are  in  harmony  with  the  principles 
annunciated  in  these  cases.  But,  aside  from  this,  if  the  testimony- 
objected  to  was  relevant  to  any  material  issue  in  the  case,  it  was 
not  error  to  admit  it.  Defendant  insisted  that  the  injury  was 
the  result  of  plaintiff ^s  negligence,  and  one  of  the  negligent  acts 
charged  to  him  was  that  he  had  crossed  the  parallel  track  and  had 
attempted  to  board  the  car  whilst  it  was  in  motion  at  a  place  where 
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there  was  no  stop.  We  think,  under  the  circumstances,  that  it 
was  plaintiff's  right  to  introduce  testimony  to  prove  that  it  was  the 
custom  or  habit  of  defendant's  cars  to  stop  at  that  point,  to  open 
gates  to  the  cars,  and  there  receive  and  discharge  passengers ;  not 
that  this  testimony  alone,  as  before  stated,  was  sufficient  to  prove 
the  fact  that  the  car  stopped  on  the  occasion  when  plaintiff  was 
injured,  but  it  was  relevant,  in  our  opinion,  as  bearing  upon  plain- 
tiff's conduct  at  the  time,  and  in  explanation  of  his  presence  at  the 
place  where  he  undertook  to  go  aboard.  The  custom  or  habit  of 
railway  trains  or  cars  to  stop  at  a  particular  place  to  receive  and 
discharge  passengers  is  notice  to  the  public  to  go  to  that  place  for 
the  purpose  of  taking  passage  on  such  trains  or  cars.  Our  con- 
clusion, therefore,  is  that  there  was  no  error  in  the  admission  of 
the  testimony  embraced  within  this  exception. 

On  the  remaining  question  presented  for  our  consideration  the 
counsel  for  the  defendant  takes  the  position  that  (we  quote  from 
the  brief) : 

"  The  doctrine  of  the  last  clear  chance  has  no  application  in  this  case,  but 
that  it  is  in  the  view  most  favorable  to  the  plaintiff  «  case  of  concurrent  n^g^- 
ligence  in  which  there  can  be  no  recovery." 

There  is  nothing  in  the  record  to  advise  us  that  the  jury  based 
the  verdict  in  this  case  upon  the  doctrine  of  the  last  clear  chance, 
although  we  think  that  upon  the  evidence  for  the  plaintiff,  and 
that  of  the  defendant,  this  principle  might  properly  have  been 
invoked. 

If  the  jury  found  that  the  plaintiff  negligently  put  himself  in 
peril  by  going  upon  the  steps  of  the  car  whilst  it  was  moving,  and 
when  the  gate  was  closed,  yet  the  duty  devolved  upon  the  defendant 
if  the  plaintiff's  situation  of  peril  was  seen,  or  could,  by  the  exer- 
cise of  reasonable  care,  have  been  seen,  and  the  injury  could  have 
been  avoided  by  the  use  of  such  care  on  the  part  of  the  defendant, 
then  the  last  dear  chance  proposition  could  be  applied. 

On  the  other  hand,  if  plaintiff's  version  was  accepted  by  the 
jury,  and  there  was  testimony  to  support  it,  that  plaintiff  went  to 
the  place  where  the  cars  of  defendant  were  accustomed  to  stop  and 
take  on  and  discharge  passengers,  that  the  car  plaintiff  undertook 
to  board  did  stop,  that  passengers  were  admitted  from  both  sides, 
that  plaintiff  was  on  the  lower  step  following  others  into  the  car, 
and  in  this  position  the  defendant  injured  him  by  negligently  run- 
ning another  car  upon  him,  as  we  say,  if  the  jury  found  from  the 
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evidence  that  such  were  the  facts,  then  the  doctrine  of  the  last 
dear  chance  was  not  involved,  but  the  injury  would  be  accredited 
directly  to  the  negligence  of  the  defendant  when  the  plaintiff  was 
not  in  the  wrong. 

However,  as  we  have  stated,  the  testimony  in  this  case  was 
peculiarly  contradictory,  and  it  was  the  province  of  the  jury  to 
determine  what  the  truth  of  the  transaction  was.  The  counsel 
voluntarily  abandoned  an  exception  which  had  been  taken  to  the 
refusal  of  the  court  to  direct  a  verdict  for  the  defendant  upon  all 
the  testimony.  This  seems  to  us  an  admission  that  there  was. 
sufficient  evidence  to  go  to  the  jury  to  authorize  a  recovery  in  favor 
of  the  plaintiff  in  some  view  of  the  case. 

We  think  the  judgment  of  the  Circuit  Court  should  be  affirmed. 

Affirmed. 


SoiUh  Covington  &  C.  R.  Co.  v.  City  of  Covington. 
(Kentudcy  —  Court  of  Appeals.) 

OlDnfANCES;    RlOUIAflON   OF  MAnVTKIfANCE   AND   OPERATION  OF  GaBS;    RaTB 

OF  Fabb;  Schsdulbs;  Cbowdino  of  Gabs;  FuiaoATiON;  Intebstatb 
CoMMKBCE.  —  The  overcrowding  of  street  cars,  with  the  troubles  which 
naturally  ensuo,  the  providing  for  clean,  sanitary  and  comfortable  cars, 
and  the  requiring  of  a  reasonably  efficient  service,  are  matters  that  a  city 
may  properly  regulate  under  the  police  power,  and  under  the  statutes  of 
Kentucky. 

The  enactment  of  an  ordinance  governing  the  rate  of  fare  and  the 
schedule  of  cars  and  providing  that  it  should  not  be  construed  to  be  a 
surrender  or  waiver  of  the  rights  of  either  the  city  or  railway  company, 
does  not  preivent  a  city  from  enacting  subsequent  ordinances  as  conditions 
change. 

Such  an  ordinance  regulating  the  carriage  of  passengers  by  a  Stato 
corporation  to  the  State  line  where  they  were  received  by  a  foreign  cor- 
poration does  not  interfere  with  interstate  commerce. 

Mvaieipal  Ovdiaaaeea  Bogwlattiig  Opeimtiom  of  Oavs.  —  For  a  dls* 
cussion  of  municipal  ordinances  regulating  the  operation  of  street  railway 
ears,  see  the  note  to  Memphis  St.  Ry.  Co.  v.  Haynes,  3  St.  Ry.  Rep.  810. 

Bes«l*tiom  as  to  Bate  of  Faro. — As  regulation  by  municipal  ordinance 
of  the  rate  of  fare  to  be  charged  upon  street  railway  cars,  see  the  note  to 
People  V.  Detroit  United  Ry.  Co.,  2  St.  Ry.  Rep.  460,  468. 

Bosvlatiom  as  to  Sorrioo  and  Aeooauaodatiom  of  PaMoacei*.  —  As 
to  regulation  of  service  and  accommodation  of  passengers,  see  note  to  City  of 
Chicago  V.  Chicago  City  Ry.  Co.,  5  St.  Ry.  Rep.  156. 
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It  is  a  reasonable  requirement  that  the  number  of  passengers  which 
shall  be  permitted  to  ride  within  a  car  shall  not  be  more  than  one-third 
greater  than  the  seating  capacity  of  the  car. 

The  fumigation  of  cars  once  a  week  and  the  keeping  them  at  a  tem- 
perature of  not  less  than  60  degrees  Fahrenheit  are  not  unreasonable 
requirements. 

A  requirement  that  cars  be  operated  in  sufficient  numbers  at  all  times 
to  reasonably  acccmimodate  the  public  is  not  unreasonable  when  read  in 
connection  with  the  common-law  rule  that  a  carrier  must  provide  reason- 
able accommodations  for  such  a  number  of  passengers  as  in  the  exercise  of 
ordinary  care  he  has  reason  to  anticipate  will  demand  to  be  carried. 

Plaintut  appeals  from  a  judgment  for  defendant.    Beported  143  S.  W.  28. 
Ernst,  Casaatt  &  Cottle,  for  appellant. 
Jno.  E.  Shepard  and  Stephens  L.  Blakely,  for  appellee. 

Opinion  by  Hobson,  C.  J. : 

The  general  council  of  the  city  of  Covington  passed  the  follow- 
ing ordinance,  which  was  duly  approved  by  the  mayor  on  October 
24,  1910: 

''An  ordinance  to  further  regulate  the  operation  of  street  cars  and  street  car 
lines  in  the  city  of  Covington,  and  providing  for  the  health,  oomfort  and 
safety  of  passengers  using  said  cars  and  providing  penalties  for  the  viola- 
tion thereof. 

**  Be  it  ordained  by  the  general  council  of  the  city  of  Covington : 

"Section  1.  That  it  shall  be  unlawful  for  any  person,  corporation  or  com- 
pany owning  or  operating  street  oars  for  the  carriage  of  passengers  for  hire 
in  or  through  or  over  the  public  streets  of  the  city  of  Covington,  to  permit 
more  than  one-third  greater  in  number  of  passengers  to  ride  or  to  be  trans- 
ported witiiin  such  cars  over  and  above  the  number  for  which  seats  are  pro- 
vided in  the  same,  provided  that  this  section  shall  not  apply  to  or  bo 
enforced  on  the  days  celebrated  as  Fourth  of  July,  Decoration  Day  or  Labor 
Day. 

"  Sec.  2.  No  such  person,  company  or  corporation  shall  suffer  or  permit  any 
passenger  or  person  to  ride  upon  the  rear  platform  of  any  such  car  unless  the 
same  be  provided  with  a  suitable  rail  or  barrier  so  arranged  as  to  provide  an 
open  space  reasonably  sufficient  for  egress  and  ingress  of  passengers  to  and 
from  such  car,  and  no  one  shall  be  permitted  to  stand  in  such  place  so  pro- 
vided for  such  ingress  and  egress,  but  the  same  shall  at  all  times  be  kept 
clear,  free  and  open.  Any  person  refusing  to  vacate  such  open  space  provided 
for  egress  and  ingress  upon  request  of  the  conductor  in  charge  of  said  car 
shall  be  guilty  of  a  misdemeanor  and  be  subject  to  a  fine  of  not  less  than  five 
dollars  nor  more  than  fifty  dollars,  recoverable  in  the  police  court  of  said  city. 

"  Sec.  3.  No  such  person,  company  or  corporation  shall  suffer  or  permit  any 
person  or  passenger  to  ride  upon  the  front  platform  of  any  such  car  unless  a 
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rail  or  barrier  be  provided,  separating  the  motorman  from  the  balance  of  said 
front  platform,  said  space  allowed  for  the  motorman  shall  in  all  cases  be 
sufficient  to  permit  him  to  properly  and  conveniently  operate  the  mechanism 
controlling  said  car  without  interfering  or  crowding  from  the  other  person 
upon  said  platform,  if  any,  and  no  person  or  passengers  shall  ever  be  per- 
mitted to  stand  l^  or  remain  within  the  enclosure  thus  provided  for  the 
motorman. 

**  Sec  4.  It  shall  be  the  duty  of  every  such  person,  company  or  corporation 
to  at  all  times  keep  its  cars  thoroughly  cleaned  and  ventilated,  and  shall  at 
least  once  a  week  fumigate  the  inside  of  said  cars  with  efficient  disinfectant, 
and  the  board  of  health  of  the  city  of  Covington  shall  have  power  and  author- 
ity to  prescribe  reasonable  rules  providing  for  the  cleanliness,  ventilation  and 
fumigation  of  such  cars,  and  all  sudi  persons,  companies  or  corporations  shall 
comply  with  such  reasonable  rul^. 

"  Sec.  5.  The  temperature  of  such  cars  shall  never  be  permitted  to  be  below 
50  degrees  Fahrenheit. 

"  Sec.  6.  It  is  hereby  made  the  duty  of  every  company,  person  or  corpora- 
tion, operating  street  cars  and  the  street  car  lines  within  the  corporate  limits 
of  the  city  of  Covington,  to  run  and  <^rate  cars  in  sufficient  numbers  at  all 
times  to  reasonably  accommodate  the  public  within  the  limits  of  this  ordinance 
as  to  the  number  of  passengers  permitted  to  be  carried,  and  the  general  coimcil 
of  the  city  of  Covington  may  1^  resolution  at  any  time  direct  that  the 
number  of  cars  operated  upon  any  line  or  route  be  increased  to  a  sufficient 
number  to  so  accommodate  the  public,  if  there  is  a  failure  in  that  respect. 
Any  such  person,  company  or  corporation  failing  or  refusing  to  run  or  operate 
sufficient  cars  as  by  this  section  provided  shall  be  subject  to  the  penalties 
provided  by  section  2  heieof. 

"Sec.  7.  Any  person,  company  or  corporation  violating  either  of  the  pro- 
visions of  this  ordinance  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
pimished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  hundred  dollars 
for  each  offense,  recoverable  in  the  police  court  of  the  city  of  Covington,  and 
each  car  operated  in  violation  of  this  ordinance  shall  constitute  a  separate 
offense  for  each  day  it  is  so  operated,  and  it  is  hereby  made  the  duty  of  all 
police  officers  of  such  city  and  others  exercising  police  power  to  see  to  the 
enforcement  of  this  ordinance,  and  to  arrest  or  to  cause  the  arrest  of  all 
persons  guilty  of  its  infraction.  And  the  chief  of  police  is  hereby  directed  to 
assign  at  least  one  police  officer  to  the  special  enforcement  of  this  ordinance. 
It  shall  be  the  duty  of  such  officer  to  examine  and  observe  street  cars  in 
operation  and  to  make  arrests  and  cause  proper  prosecutions  to  be  started 
against  offenders  violating  this  ordinance. 

"Sec.  8.  Nothing  contained  in  this  ordinance  shall  be  held  or  construed  to 
be  or  to  effect  a  renewal  or  an  extension  or  enlargement  of  the  right  of  any 
person,  company  or  corporation  to  use  or  occupy  the  streets  and  highways 
of  the  city  of  Covington  for  street  railway  purposes. 

"  Sec  9.  This  ordinance  shall  take  effect  thirty  days  from  and  after  its  pas- 
sage and  approval  by  the  mayor." 

On  November  22,  1910,  the  South  Covington  &  Cincinnati 
Street  Bailway  Company  brought  this  suit  against  the  city  and  its 
Vol.  8—37 
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authorities  to  enjoin  the  enforcement  of  the  ordinance  on  several 
grounds.  The  Circuit  Court  on  final  hearing  dismissed  the  action* 
The  railway  company  appeals. 

1.  It  is  insisted  that  the  city  is  without  power  to  pass  the  ordi- 
nance. The  statute  regulating  cities  of  the  second  class,  including 
Covington,  contains,  among  other  things,  this  provision : 

''The  general  council  shall  have  power  by  ordinance  *  *  *  to  licenae, 
tax  and  regulate    •    •    *    street  railway  companies  or  corporations." 

Section  3058,  Ey.  St,  subsec.  2  (Russell's  St,  §  1042, 
subsec  2). 

"To  pass  all  such  ordinances,  not  inconsistent  with  the  provisions  of  this 
act  or  the  laws  of  the  State,  as  may  be  expedient  in  maintaining  the  peace, 
good  government,  health  and  welfare  of  the  city,  its  trade,  commerce  and 
manufactures,  and  to  enforce  the  same  by  fines  and  penalties;  and  any 
enumeration  of  subjects  and  matters  herein  to  be  regulated  shall  not  be  con- 
strued as  a  limitation  upon  this  general  power." 

Section  3058,  Ky.  St,  subsec  25.  We  have  in  the  Kentucky 
Statutes  a  number  of  provisions  regulating  railways  providing  as 
to  the  maintenance  of  waiting  rooms,  the  keeping  open  of  ticket 
offices,  the  posting  of  tariffs  and  a  number  of  other  regulations  of 
a  similar  character.  That  the  Legislature  in  the  exercise  of  its 
police  power  may  enact  such  r^ulations  is  not  now  seriously  dis- 
puted; and  we  think  it  evident  that  the  Gteneral  Assembly  has 
conferred  upon  the  municipality  similar  power  as  to  street  rail- 
ways within  the  city.  These  are  matters  concerning  primarily 
the  citizens  of  the  city,  and  may  be  better  regulated  by  the  local 
authorities  who  are  cognizant  of  the  local  situation  than  by  gen- 
eral laws  passed  by  the  General  Assembly.  The  overcrowding  of 
street  cars  with  the  troubles  which  naturally  ensue,  the  providing 
for  clean,  sanitary  and  comfortable  cars,  and  the  requiring  of  a 
reasonably  efficient  service  are  matters  that  the  city  may  properly 
regulate  under  the  police  power. 

2.  It  is  insisted  that  the  subject  is  covered  by  contract,  and  may 
not  be  controlled  by  the  municipality.  In  October,  1892,  an  ordi- 
nance was  passed  by  the  city  of  Covington  which  provided  a  num- 
ber of  things  that  the  street  car  company  was  to  dp.  Among 
other  things,  it  was  provided  by  ordinance  that  the  street  car 
company  should  charge  a  five-cent  fare,  and  that  it  should  run 
its  cars  during  certain  hours  at  intervals  not  to  exceed  seven 
minutes.     This  ordinance  was  accepted  and  agreed  to  by  the  rail- 
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way  company,  but  it  is  manifest  from  the  ordinance  as  a  whole 
that  it  was  not  contemplated  by  either  of  the  parties  that  it  should 
tie  the  hands  of  the  city  for  all  time  or  prevent  it  from  requiring 
what  was  reasonable  and  necessary  when  conditions  changed.  The 
city  of  Covington  has  doubled  in  size  since  that  ordinance  was 
passed,  conditions  are  entirely  different,  and  it  is  perfectly  evi- 
dent from  the  ordinance  that  the  council  was  only  dealing  with 
the  situation  then  before  it.  It  did  not  attempt  to  contract  away 
the  power  of  the  council  to  deal  with  other  and  different  conditions 
as  changes  might  come  in  the  future.  Among  other  things  the 
ordinance  contains  this  express  language : 

**  It  is  further  distinctly  understood  and  agreed  1^  said  city  and  said  com- 
pany  that  nothing  in  this  ordinance  contained  shall  be  held  or  construed  to  be 
any  surrender  or  waiver  of  the  rights  of  either  said  city  or  said  company." 

The  city  could  not  contract  away  its  governmental  power,  and 
it  manifestly  did  not  attempt  to  do  so.  Lexington  Turnpike  Co. 
V.  Croxton,  98  Ky.  789,  84  S.  W.  618 ;  Commonwealth  v.  Coving- 
ton &  Cinn.  Bridge  Co.,  21  S.  W.  1042,  14  Ky.  Law  Kep.  836; 
Georgia  R.  Co.  v.  Smith,  128  U.  S.  174,  9  Sup.  Ct  47,  32  L.  Ed. 
877 ;  Chicago,  etc.,  R.  Co.  v.  III.,  200  U.  S.  561,  26  Sup.  Ct.  341, 
SOL.  Ed.  696. 

3.  It  is  insisted  that  the  ordinance  interferes  with  interstate 
commerce.  The  railway  company  is  a  Kentucky  corporation. 
It  has  no  franchise  or  property  except  in  Kentucky.  While  its 
cars  run  into  Cincinnati,  when  they  pass  the  State  line,  they  are 
operated  by  an  Ohio  corporation.  The  Kentucky  corporatiol  is 
not  engaged  in  interstate  commerce.  It  simply  carries  the  pas- 
sengers to  the  State  line.  The  Ohio  corporation  there  receives 
them  and  carries  them  on  to  their  destination  in  Cincinnati.  We 
are  utterly  unable  to  see  that  there  is  any  question  of  interstate 
commerce  in  the  case.  The  ordinance  is  only  in  force  in  the  city 
of  Covington,  and  certainly  the  State  of  Kentucky  may  regulate  a 
common  carrier  doing  no  business  except  in  the  State  of  Kentucky, 
and  having  no  property  except  here.  Missouri  Pac.  R.  R.  Co.  v. 
Kansas,  216  U.  S.  262,  30  Sup.  Ct.  330,  64  L.  Ed.  472. 

4.  Lastly,  it  is  insisted  that  the  ordinance  is  unreasonable,  arbi- 
trary and  impracticable.  Covington  and  Newport  are  on  the  south 
side  of  the  Ohio  river  opposite  Cincinnati.  Newport  is  separated 
from  Covington  by  the  Licking  river.  The  two  cities  have  a 
population  of  something  over  75,000.      The  Newport  cars  pass 
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through  Covington  in  going  to  and  from  Cincinnati.  In  addition 
to  this,  there  are  Latonia,  Ludlow,  South  Covington  and  several 
smaller  places  near  by,  the  cars  from  which  pass  through  Coving- 
ton. A  large  part  of  the  male  population  in  these  cities  work  in 
Cincinnati.  The  result  is  that  in  the  morning  hours,  when  the 
workers  are  going  out  to  work,  and  in  the  evening  hours,  when 
they  are  returning  from  work,  there  is  great  congestion  on  the 
cars,  by  reason  of  which  the  passengers  are  subjected  to  dangers 
and  are  sometimes  delayed  in  getting  to  and  from  their  work,  and 
are  made  more  or  less  uncomfortable  during  the  journey.  Espe- 
cially is  this  true  of  ladies  on  the  very  crowded  cars.  The  ordi- 
nance was  enacted  to  remedy  this  situation.  It  is  insisted  that 
the  cars  are  capable  of  carrying  without  danger  to  person  or  health 
a  greater  number  of  passengers  than  permitted  by  the  ordinance ; 
that  some  cars  have  a  greater  capacity  than  others  in  the  matter 
of  standing  passengers  on  the  rear  platform;  that  the  ordinance 
limits  the  number  of  passengers  permitt^  to  stand  within  the 
cars,  but  places  no  limit  on  the  number  which  may  be  permitted 
to  stand  on  the  back  platform,  and  that  the  company  will  be  withr 
out  power  to  prevent  these  passengers  from  going  into  the  car  at 
pleasure,  as  the  conductor  will  be  engaged  in  taking  up  his  fares ; 
that  the  ordinance  provides  for  no  fine  against  the  passengers 
violating  its  provisions;  that  the  company  cannot  prevent  people 
from  getting  on  the  cars  in  greater  numbers  than  the  ordinance 
permits;  that  the  requirement  of  fumigation  of  each  car  once  a 
week  is  unnecessary  and  unreasonable;  and,  that  owing  to  the 
facilities  which  the  company  has  in  Cincinnati,  it  will  be  imprac- 
ticable for  it  to  run  cars  at  less  intervals  than  it  now  runs  them* 
We  are  unable  to  see  that  the  ordinance  is  invalid  for  any  of  these 
reasons.  It  is  a  reasonable  requirement  that  the  number  of  pas- 
sengers which  shall  be  permitted  to  ride  within  the  car  shall  not 
be  more  than  one-third  greater  than  the  seating  capacity  of  the 
car.  When  a  greater  number  of  people  are  permitted  to  be  in  a 
car,  there  is  certainly  a  more  or  less  tendency  to  create  disorders, 
and  to  bring  about  conditions  not  favorable  to  the  health  or  com- 
fort of  the  passengers.  If  the  conductor  is  engaged  in  taking  up 
his  fares,  some  arrangement  can  be  made  to  keep  passengers  out 
of  the  ear,  or  an  extra  man  may  be  employed  for  this  purpose. 
The  company  has  charge  of  its  car,  and  it  can  refuse  to  take  on 
other  passengers,  and,  if  a  passenger  is  allowed  to  get  on  the  rear 
platform  when  there  is  no  room  in  the  car,  he  may  be  prevented 
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from  entering  the  car.  If  the  company  cannot  provide  the  neces- 
sary accommodations  for  the  traveling  public  on  the  cars  it  has,  it 
must  provide  itself  with  more  cars.  It  is  a  public  servant  created 
for  a  public  purpose,  and  while  it  enjoys  its  franchise,  it  must 
discharge  the  duties  imposed  upon  it  by  the  franchise.  If  it 
cannot  run  its  cars  singly,  and  carry  the  crowd,  it  must  run 
trailers,  or  it  must  use  larger  cars.  The  cars  it  uses  were  adequate 
when  the  population  of  these  cities  was  half  what  it  is  now,  but,  if 
larger  cars  are  required  by  the  increased  population,  then  larger 
cars  must  be  provided  or  the  smaller  cars  must  be  run  as  trailers. 

We  do  not  see  that  sections  4  or  5  are  arbitrary  or  unreasonable. 
As  shown  by  modem  science,  a  large  percentage  of  disease  is  com- 
municated by  germs,  and,  when  many  people  are  carried  in  cars, 
these  germs  are  liable  to  find  lodgment  there.  We  cannot  say  that 
llie  fumigation  of  a  car  once  a  week  is  an  unreasonable  require- 
ment, or  that  it  is  unreasonable  to  require  the  cars  to  be  kept  at 
a  temperature  of  not  less  than  SO  degrees  Fahrenheit 

The  rule  at  common  law  is  that  a  carrier  must  provide  reason- 
able accommodations  for  such  a  number  of  passengers  as  in  the 
exercise  of  ordinary  care  he  has  reason  to  anticipate  will  demand 
to  be  carried.  This  rule  of  the  common  law  is  to  be  read  into 
section  6  of  the  ordinance.  It  is  the  duty  of  the  defendant  xmder 
the  ordinance  to  run  and  operate  cars  in  sufficient  numbers  at  all 
times  to  reasonably  accommodate  the  public  as  there  provided,  in 
BO  far  as  in  the  exercise  of  ordinary  care  it  has  reason  to  anticipate 
that  such  an  amount  of  accommodation  will  be  necessary.  When 
section  6  is  thus  read,  it  is  not  unreasonable  or  arbitrary  or  im- 
practicable of  enforcement  The  company  will  not  be  responsible 
for  not  furnishing  a  sufficient  accommodation  to  accommodate  a 
crowd  which  it  has  not  reason  in  the  exercise  of  ordinary  care  to 
anticipate.  But  it  should  exercise  ordinary  care  to  provide  cars 
that  will  reasonably  accommodate  the  passengers  which  may  rea- 
sonably be  anticipated. 

Judgment  affirmed. 
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Ahem  v.  Boston  Elevated  Ry.  Co. 
CMassachusetU  —  Supreme  Judicial  Ck>urt.) 

1.  PduoK  QnriOEB  Ihjubed  Boarding  Cab;  QussnoN  wob  Jubt.  —  A  pdioe 

officer,  while  in  the  exercise  of  his  duty  in  regulating  tiie  movement  of 
cars  at  intersecting  streets,  was  obliged  for  his  own  safety  to  get  upon  the 
front  step  of  a  car;  this  car,  by  reason  of  the  negligence  of  the  operator, 
collided  with  another  car,  throwing  the  officer  to  the  ground.  The  motor- 
man  of  tiie  car  knew  of  the  officer's  danger,  and  refused  to  permit  him  to 
enter  the  car.  Held,  that  in  an  action  by  the  policeman  the  company 
was  not  entitled  to  a  verdict  as  a  matter  of  law. 

2.  Right  of  Policeman  to  Board  Cab.  —  A  police  officer  charged  with  the  duty 

of  regulating  traffic  at  intersecting  streets  may  board  a  part  of  a  car  where 
he  may  be  exposed  to  injury  and  where  passengers  are  not  expected  to 
ride. 

Defendant  brings  exceptions  from  verdict  for  plaintiff.    Reported  97  N.  £.  72. 
STATEBIENT  OF  FACTS. 

Action  of  tort  to  recover  for  injuries  alleged  to  have  been  sua- 
tained  by  plaintiff  through  the  negligence  of  defendant  in  the 
operation  of  a  street  car  or  cars.  The  count  of  the  declara- 
tion on  which  the  action  was  tried  alleged  that  plaintiff  was  a 
police  officer  in  the  city  of  Boston,  stationed  at  or  about 
the  corner  of  designated  streets,  as  a  guardian  of  crosswalks  and 
intersecting  tracks,  and  while  so  acting  he  was  rightfully  on  the 

iBJniy  to  WorkmAB  ia  Street.  —  For  a  discussion  of  the  liability  of  a 
street  railway  company  for  injuries  to  a  workman  in  a  street,  see  the  note  to 
Gleason  v.  Worcester  Consolidated  8t  Ry.  Co.,  2  St.  Ry.  Rep.  422. 

Oollisiom  with  WorkmAB  ia  Street.  — In  Nellis  on  Street  Railways 
(2d  Ed.),  §  407,  it  is  said:  ^A  street  railway  company  is  required  to  use 
such  reasonable  precautions  to  prevent  accidents  or  injuries  to  municipal  or 
other  employees  engaged  in  work  on  the  public  streets  on  or  near  their  tracks 
as  would  ordinarily  be  adopted  by  careful  and  prudent  persons  under  like 
circumstances.  Although  the  care  and  prudence  employed  should  be  reason- 
ably commensurate  with  the  danger  to  be  encountered,  the  servants  of  the  com- 
pany have  the  right  to  assume  that  a  workman  upon  the  street  will  exercise 
ordinary  care  to  note  the  coming  of  the  car  and  get  out  of  the  way  in  time 
to  avoid  danger.  But,  while  they  have  the  right  to  assume  this,  the  servants 
of  the  company  are  not  free  from  negligence  in  running  their  cars  without 
having  them  under  their  control  so  that  they  can  be  readily  stopped,  or  with- 
out giving  ample  warning  of  their  approach  when  suph  notice  is  reasonaUe 
and  prudent  under  the  circumstances." 
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track  of  defendant^  and  while  standing  on  the  track  a  car  was 
so  negligently  operated  as  to  place  him  in  a  position  of  great 
danger ;  and  that  to  remove  himself  from  danger  it  becomes  neces- 
sary for  him  to  place  himself  on  a  car  of  defendant  while  the 
car  was  in  motion;  and  that  the  motorman  or  conductor  of 
such  car  did  not  stop  it  and  give  him  an  opportimity  to  alight 
from  the  car,  and  remove  himself  from  his  dangerous  position;  and 
that  while  riding  on  the  car  there  was  a  collision  with  another 
car  in  consequence  of  the  carelessness  of  defendant,  its  servants 
and  agents;  and  that,  as  a  result  of  the  collision,  plaintiff  was 
injured.     The  defendant  requested  the  court  to  rule  as  follows : 

''(1)  Upon  all  the  eridenoe,  your  verdict  must  be  for  the  defendant  npon 
aU  counts  of  the  plaintiff's  declaration. 

"(2)  Upon  all  the  evidence,  the  plaintiff  is  not  entitled  to  recover.** 

"(6)  Upon  the  fourth  count  of  the  plaintiff's  declaration,  your  verdict  must 
be  for  the  defendant." 

''(9)  The  plaintiff,  getting  upon  the  left-hand  front  step  of  the  car»  assumed 
the  risk  of  any  injury  that  might  happen  to  him  while  he  was  in  that  position, 
and  cannot  recover  for  such  injury." 

"(12)  The  plaintiff  was  not  in  the  exercise  of  due  care,  if,  as  he  stood  in 
the  street,  he  relied  wholly  upon  others  to  see  that  he  was  not  struck  hj  a 
City  Point  car. 

"(13)  The  evidence  does  not  warrant  a  finding  that  the  plaintiff  was  in  the 
exercise  of  due  care. 

"(14)  One  who  is  injured  by  reason  of  his  having  assumed  a  dangerous 
position  cannot  justify  his  act  in  getting  into  such  position  1^  showing  that 
he  did  so  to  escape  from  other  danger,  imless  he  shows  affixrmatively  that  his 
getting  into  the  other  danger  was  not  due  to  his  failure  to  exercise  ordinary 
care  for  his  own  safety. 

"(15)  The  evidence  does  not  warrant  a  finding  that  the  plaintiff  was  justi- 
fied in  getting  upon  the  left-hand  front  step  of  the  car. 

"(16)  The  evidence  does  not  warrant  a  finding  that  the  plaintiff  was  justir 
fied  in  remaining  upon  the  car  of  the  defendant  until  he  was  struck. 

"(17)  A  person  getting  upon  the  left-hand  front  step  of  a  closed  street  car, 
with  a  vestibule  platform  and  the  left-hand  door  of  the  front  vestibule  dosed, 
while  the  car  is  operating  along  double  tracks,  is  a  trespasser  upon  the  car. 

"(IS)  A  police  officer  or  patrolman  has  no  more  right  than  any  private 
person  to  get  upon  a  part  of  the  car  where  he  may  be  exposed  to  injury,  and 
where  passengers  are  not  invited  or  expected  to  ride. 

"(19)  The  plaintiff  in  this  case  was  a  trespasser  up<m  the  car  of  the 
defendant. 

"(20)  All  that  the  defendant  is  required  to  do  with  regard  to  a  trespasser 
is  to  abstain  from  wilfully,  wantonly  or  recklessly  exposing  him  to  danger. 

"(21)  The  defendant  and  its  servants  owed  the  plaintiff  no  duty,  except  to 
abstain  from  wilfully,  wantonly  or  recklessly  exposing  him  to  danger. 

"(22)  There  is  no  evidence  warranting  a  finding  that  the  defendant  was 
guilty  of  wUful,  wanton  or  reckless  negligence." 
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Chas.  W.  BaHlett,  Jos.  W.  BaHlett,  PredJc.  E.  JemUngs  and 
Arthur  T.  Smith,  for  plaintiff. 

Arthur  A.  BaUantine,  for  defendant 

Opinion  by  Sheldon^  J. : 

The  jury  could  find  that  the  plaintiff  while  in  the  exercise  of 
his  duty  in  regulating  the  movement  of  cars  and  other  vehicles  at 
the  comer  of  Charles  and  Cambridge  streets,  and  while  himself  in 
the  exercise  of  due  care,  standing  at  a  place  where  at  that  time  and 
under  those  circumstances  he  had  a  right  to  be,  was  approached 
by  a  car  of  the  defendant  driven  in  a  manner  which  at  that  time 
and  place  could  be  found  to  have  been  n^ligent,  and  by  reason  of 
which  he  was  obliged  for  his  own  safety  to  get  upon  the  front  step 
of  the  car ;  that  this  car  then,  going  around  the  switch  at  an  exces- 
sive and  dangerous  rate  of  speed,  came  by  reason  of  this  ne^- 
gence  in  contact  with  another  car  going  around  the  opposite  switch, 
so  as  to  break  the  step  on  which  the  plaintiff  was  standing  and 
throw  him  to  the  ground.  The  def^idant's  motorman  who  was 
operating  the  car  was,  according  to  his  own  testimony,  aware  of 
the  plaintiff's  presence  upon  the  step  and  saw  the  other  car  ap- 
proaching the  switch;  there  seems  to  have  been  no  dispute,  cer- 
tainly there  was  evidence,  that  the  plaintiff  could  not  get  upon  the 
platform  of  the  car  or  higher  up  than  the  step  on  which  he  was 
standing,  because  the  vestibule  door  was  closed ;  and  it  could  have 
been  found  that  the  motorman  ought  to  have  seen  that  there  was 
immediate  risk  of  a  collision,  but  disregarded  the  signals  of  the 
plaintiff  to  open  the  vestibule  door.  No  doubt  other  findings  might 
have  been  made ;  and  it  may  be  that  a  verdict  for  the  defendant 
reasonably  could  have  been  expected.  But  it  is  plain  that  a  verdict 
for  the  defendant  could  not  have  been  ordered. 

As  it  could  be  found  that  it  was  by  reason  of  the  original  negli- 
gence of  the  defendant's  motorman  that  the  plaintiff  was  compelled 
to  take  his  position  on  the  car  step  and  to  remain  there  until  the 
collision,  it  could  not  be  said  as  matter  of  law,  whatev^  the  jury 
might  have  found,  that  he  assumed  the  risks  of  his  position*  The 
jury  could  say  that  he  was  not  there  of  his  own  choice.  It  follows 
that  the  defendant's  first,  second,  sixth,  ninth,  thirteenth,  fifteenth, 
sixteenth,  seventeenth,  nineteenth  and  twenty-first  requests  were 
rightly  refused. 

The  twelfth  and  fourteenth  requests  were  given  in  substance. 
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The  eighteenth  request  could  not  be  given  as  framed.  A  police 
officer  charged  with  the  duty  which  was  imposed  upon  the  plain- 
tiff might  very  properly,  in  order  to  perform  faithfully  his  whole 
duty,  find  himself  compelled  to  get  upon  a  part  of  a  car  where  he 
might  be  ezposeed  to  injury  and  where  passengers  are  not  invited 
or  expected  to  ride.  This  was  claimed  to  be  the  case  here,  and  it 
presented  a  question  of  fact  for  the  jury. 

As  to  the  twentieth  request,  the  jury  were  instructed  that  the 
plaintiff  could  not  recover  unless  he  was  in  the  exercise  of  due 
care,  and  in  substance  that  this  would  not  be  so  imless  his  getting 
upon  the  step  of  the  car  was  for  the  reason  and  under  the  necessity 
that  he  claimed.  This  was  more  favorable  to  the  defendant  than 
the  instruction  we  are  considering,  and  so  the  defendant  has  as 
to  this  no  ground  of  complaint.  For  like  reasons,  it  cannot  com- 
plain of  the  failure  to  give  its  twenty-second  request.  As  the  case 
was  left  to  the  jury,  nothing  more  than  ordinary  negligence  on  its 
part  needed  to  be  proved. 

As  the  defendant's  exceptions  were  merely  to  the  refusal  to  give 
its  requests,  we  need  not  consider  whether  everything  whicH  the 
judge  said  to  the  jury  was  technically  correct 

Exceptions  overruled. 


Webber  v.  Old  Colony  St.  By.  Co. 
(Massachusetts -^Supreme  Judicial  Court.) 

1.  Injubt  to  Passbnoeb  from  Sui»en  Jolt;  PuBSUiiPTiON  or  Nkugbncb.  — 

A  jolt,  eyen  if  the  car  is  not  derailed,  sufficient  to  lift  a  passenger  from 
her  seat  and  cause  her  to  fall  hack  with  "  a  hard  thump/'  is  not  an  ordi- 
nary incident  of  trave!,  and  if  unexplained  is  presumptive  proof  of  the 
carrier's  negligence. 

2.  Same;  Bubden  or  Psoor.  —  But  where  the  defendant  introduces  evidence 

to  show  that  it  was  not  n^ligent  in  causing  the  jolt^  the  plaintiff  still 
has  the  hurden  of  proof. 

3.  Damages;  Condition  or  Pabsbngbb.  —  The  fact  that  a  passenger  injured 

hy  the  sudden  jolt  of  a  car  was  suffering  from  physical  conditions  making 
her  more  susceptible  to  the  particular  form  of  injury^  does  not  deprive 
her  of  aU  damages. 

PLAiNTirrs  except  to  verdicts  for  defendant.    Reported  97  N.  B.  74. 


Bavdem  of  Proof  of  HesUceneo.  —  The  question  of  the  burden  of  proof 
of  negligence  is  discussed  in  Nellis  on  Street  Railways  (2d  Ed.),  §§  499,  500. 
See  also  Chamberlayne's  Modem  Law  of  Evidence,  diapter  11. 
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Tbeee  are  two  actions  of  tort  bj  husband  and  wife  respectively, 
growing  out  of  the  personal  injuries  alleged  to  have  been  received 
by  the  female  plaintiff  while  a  passenger  on  one  of  the  defendant's 
cars,  caused  by  a  jolt  while  the  car  was  in  motion  and  the  other 
by  her  husband  for  expenses  of  her  illness  and  loss  of  her  oon- 
sortiunu 

B.  W.  Nutter  and  C.  C.  King,  for  plaintiffs. 

Asa  P.  French  and  James  8.  Allen,  Jr.,  for  defendants. 

Opinion  by  Bbai^y,  J.: 

The  judge  before  whom  these  cases  were  tried  without  a  jury 
having  made  certain  findings  of  fact  on  which  he  ruled  as  matter 
of  law  that  the  plaintiffs  could  not  recover,  they  seek  to  have  the 
findings  set  aside  with  the  exception  of  those  numbered  two,  three 
and  four,  and  the  rulings  reversed.  It  may  be,  as  the  plaintiffs 
contend,  that  by  refined  yet  clear  discriminations  a  substantial 
cause  of  action  which  they  believed  had  been  established  by  the 
evidence  as  stated  in  the  first  four  findings  was  overthrown.  But 
the  adverse  conclusion,  that  upon  all  the  evidence  the  jolt  which 
caused  the  forward  part  of  the  car  during  the  transit  to  rise  up  on 
one  side,  lifting  Mrs.  Webber  from  her  seat,  and  causing  her  to 
fall  back  with  "  a  hard  thump,"  was  not  attributable  to  a  defective 
condition  of  the  car,  or  of  the  roadbed  and  track,  or  to  any  negli- 
gence in  operating  the  car,  not  having  been  imwarranted  cannot 
be  set  aside.  It  is  familiar  law  that  the  weight  of  testimony  and 
the  credibility  of  witnesses  are  not  reviewable  on  exceptions.  The 
plaintiff  presented  twelve  requests  for  rulings  which  were  refused. 
It  is  manifest  that  the  first  two  were  properly  denied,  and  while 
the  tweKth  relating  to  the  measure  of  damages  became  immaterial 
under  the  eighth  finding  that  no  liability  of  the  defendant  had 
been  proved,  the  remaining  requests,  except  the  eleventh,  directed 
the  attention  of  the  court  to  the  rule,  that  the  plaintiff's  evidence, 
which  the  findings  show  the  judge  believed,  was  sufficient  proof  of 
its  liability.  If  the  defendant  had  offered  no  evidence  the  re- 
quests would  have  been  applicable,  but  evidently  upon  the  testi- 
mony of  its  motorman  and  conductor  as  stated  in  the  fifth  finding, 
the  judge  reached  the  conclusion  as  to  the  cause  of  the  accident, 
which  is  set  forth  in  the  seventh  finding.  The  determination  of 
facts  is,  however,  interwoven  in  the  seventh  and  eighth  findings 
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with  the  important  ruling  found  in  the  sixth  to  which  the  plaintiffs 
excepted.  The  ruling  if  it  rested  only  on  the  first  four  findings 
might  be  subject  to  the  plaintiffs'  criticism,  that  it  went  beyond 
the  evidence.  A  jolt  even  if  the  car  is  not  derailed,  but  which 
was  sufficient  to  cause  a  passenger  to  pass  through  Mrs.  Webber's 
experience,  is  not  an  ordinary  incident  of  travel.  Work  v.  ]3o8ton 
Elev.  Ry.,  7  St  Ry.  Rep.  937,  207  Mass.  447,  93  N.  E.  693; 
Nolan  V.  Newton  St.  By.,  7  St.  Ry.  Rep.  215,  206  Mass.  384,  388, 
92  N".  E.  505.  And  its  unexplained  occurrence  is  presumptive 
proof  of  the  carrier's  n^ligence.  Egan  v.  Old  Colony  St.  Ry.,  5 
St.  Ry.  Rep.  438, 195  Mass.  159,  161,  80  N.  E.  696.  But  where 
as  in  the  case  at  bar  the  defendant  introduces  evidence  not  per- 
haps to  account  for  the  accident,  but  to  show  that  it  had  not  been 
negligent,  the  plaintiffs  still  had  the  burden  of  proof,  which  the 
judge  finally  decided  had  not  been  sustained.  Carroll  v.  Boston 
Elev.  Ry.,  200  Mass.  527,  534,  535,  536,  86  K  E.  793,  and  cases 
cited.     The  ruling  given  in  the  ninth  paragraph,  that 

"us  matter  of  law  •  •  •  wbere  a  passenger  in  an  action  against  the 
carrier  relies  upon  a  personal  injury  as  the  result  of  a  jolt,  it  is  not  enough 
to  prove  a  jolt  from  which  the  injury  resulted  in  fact,  even  though  the  jolt 
can  be  described  as  unusual  or  extraordinary,  but  it  is  necessary  to  prove  that 
the  jolt  was  such  that  it  would  have  caused,  or  was  sufScient  to  cause,  action- 
able injury  to  a  passenger  in  normal  health  in  the  same  situation  " 

was  incorrect,  and  the  plaintiffs'  eleventh  request  in  substance 
should  have  been  given.  The  defendant  was  bound  to  exercise  due 
care  in  the  transportation  of  those  who  had  been  accepted  as  pas- 
sengers, and  if  she  was  found  to  have  been  suffering  from  physical 
conditions  making  her  more  susceptible  to  the  particular  form  of 
injury,  shown  by  the  evidence,  this  fact  did  not  deprive  her  of  all 
damages  caused  by  the  fall.  Coleman  v.  N.  Y.  &  N.  H.  R.  R.,  106 
Mass.  160 ;  Derry  v.  Flitner,  118  Mass.  131 ;  Turner  v.  Boston  & 
Mame  R.  R.,  158  Mass.  261,  266,  33  K  E.  520 ;  Spade  v.  Lynn  & 
Boston  R.  R.,  172  Mass.  488,  491,  52  K  E.  747,  43  L.  E.  A.  832, 
70  Am.  St.  Rep.  298 ;  Sullivan  v.  Marin,  175  Mass.  422,  56  K  E. 
600;  Steverman  v.  Boston  Elevated  Ry.,  205  Mass.  508,  513,  91 
K  E.  919 ;  Stynes  v.  Boston  Elev.  Ry.,  206  Mass.  75,  91  N.  E. 
998,  30  L.  R  A.  (N.  S.)  737 ;  Pearson  v.  Duane,  4  Wall.  605, 18 
L.  Ed.  447;  Hannibal  &  St.  Joseph  R.  R.  v.  Swift,  12  Wall.  262, 
20  L.  Ed.  423 ;  13  Cyc  31,  and  cases  cited  in  note  78.  See  also 
Connors  v.  Cunard  Steamship  Co.,  204  Mass.  310,  90  N.  E.  601, 
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26  L.  R.  A.  (N.  S.)  171,  134  Am.  St.  Rep.  662.     But  the  plain- 
tiffs were  not  harmed  by  this  ruling  as  the  previous  findings  and 
rulings  were  decisive  of  their  right  to  recover.    American  Malting 
Co.  V.  Souther  Brewing  Co.,  194  Mass.  89,  97,  80  N.  E.  626. 
Exceptions  overruled. 


International  Lumber  Co.  v.  American  Suburbs  Co. 
(MinnMota  —  Supreme  Court.) 

1.  CoNSTEiTcnoN  OF  Stbket  Railwat;  Damaobs  to  Ai>JonaNQ  OwiiEB;  In- 

junction;  £vn>ENCE.  —  In  an  action  to  restrain  and  enjoin  the  construe- 
tion  of  a  street  railway,  the  findings  of  the  trial  court  to  the  effect  that 
plaintiffs  would  suffer  a  special  injury,  different  in  kind  from  that  suf- 
fered by  the  general  public,  by  the  construction  of  defendants'  line  of 
railroad  along  and  upon  the  public  street  and  highway  fronting  their 
property,  held  sustained  by  the  evidence. 

2.  Franchise;  Lapse  of;  Gompuancb  with  Conditions.  —  Where  the  local 

municipal  authorities  grant  to  a  street  railway  corporation  the  right 
to  construct  and  operate  a  line  of  railroad  upon  and  alcmg  the  public 
streets  of  the  municipality,  conditioned  upon  the  filing  by  the  company 
of  a  written  acceptance  of  the  grant  within  a  specified  time,  a  compliance 
with  the  condition  as  to  acceptance  is  essential  to  the  Testing  of  the 
grant;  and  the  grant  will  lapse  and  cease  if  the  condition  be  not  com- 
plied with. 

The  findings  of  the  court  in  this  case,  that  defendants  failed  to  file  the 
necessary  acceptance^  held  sustained  by  the  evidence. 

3.  COBFOBATIONS;  AUTHOKITr  OF  MUNICIPAUTr  TO  ENIABfflB  POWERS  OF;  CON- 

STRUCTION AND  Operation  of  Siskbt  Railway.  —  Corporations,  whether 
public  or  private,  are  creatures  of  the  State,  deriving  their  power  from 
statutes  providing  for  their  organization;  and  it  is  bey<md  the  authority  of 

Aooeptanee  of  Fraaoliise.  —  In  Nellis  on  Street  Railways  (2d  Ed.), 
§  67,  it  is  said:  "No  formal  resolution  of  acceptance  by  the  street  railroad 
company  is  required  to  be  filed,  or  made,  in  any  case  unless  written  accept- 
ance is  required  by  statute,  or  is  imposed  as  a  condition  of  their  consent  by 
the  local  authorities ;  and  where  written  consent  is  thus  required  and  filed  the 
force  thereof  is  not  diminished  by  a  declaration  in  the  instrument  of  consent 
that  the  company  waives  none  of  its  vested  rights  under  its  charter.  If  the 
facts  show  an  actual,  practical  acceptance  by  the  company,  or  action  which 
would  be  only  explicable  in  case  the  franchise  were  accepted,  it  is  sufficient. 
A  previous  request  for  an  ordinance  obviates  the  necessity  of  a  subsequent 
acceptance.  The  acceptance  of  an  ordinance  extending  the  franchise  of  a 
street  railroad  company  may  be  presumed  from  the  fact  that  the  amendment 
is  beneficial  to  the  corporation,  especially  when  it  proceeds  to  issue  IxHids 
falling  due  at  the  expiration  of  the  enlarged  franchise.'* 
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a  local  municipal  board  or  council  to  enlarge  the  same  by  attempting  to 
ccmfer  upon  the  corporation  powers  not  poesessed  by  its  charter  or  articles 
of  incorporation. 

Power  and  authority  to  construct  and  qierate  a  street  railroad  cannot 
be  conferred  by  such  local  municipal  board  or  council  upon  a  priyate 
corporation  organised  for  the  purpose  of  dealing  in  real  estate. 
4.  KuiSANOB;  Injxtnotion;  Action  bt  ABUTmio  Owners.  —  Abutting  prop- 
erty owners  suffering  a  special  injury  from  obstructions  or  nuisances  in 
the  street  fronting  their  proper^,  distinct  from  that  suffered  by  the 
general  public,  may  maintain  an  action  for  an  injunction  restraining  the 
nuisance. 

If  the  nuisance  be  placed  in  the  street  by  a  corporation,  the  property 
owner  so  offended  may  challenge  the  authority  of  the  corporation  in  the 
preitiises,  and  its  right  to  exercise  a  street  car  franchise. 

(Syllabus  by  the  Court) 

DmNDANTB  appeal  from  a  judgment  for  plaintiffs  and  from  an  order  denying 
a  now  trial.    Beported  137  N.  W.  395. 

W.  V.  Kane,  of  International  Falls,  and  Richard  &  Coe,  of 
Minneapolis,  for  appellants. 

C.  J.  Rochwood,  of  Minneapolis,  for  respondents. 

Opinion  by  Beown,  J. : 

Action  to  restrain  and  enjoin  the  construction  of  a  line  of  street 
railroad  upon  and  along  one  of  the  streets  of  International  Falls, 
and  upon  a  public  highway  leading  from  said  street  to  the  village 
of  Banier.  Plaintiffs  had  judgment,  and  defendants  appealed 
therefrom,  and  also  from  an  order  denying  a  new  trial. 

The  complaint  alleges  that  plaintiffs  are  the  owners  and  in 
possession  of  certain  described  real  property  froMing  upon  the 
street  and  highway  in  question ;  that  they  have  constructed  a  large 
sawmill  thereon,  and  are  about  to  set  the  same  in  operation ;  that 
they  have  expended,  in  the  construction  and  equipment  of  the  mill, 
a  sum  exceeding  $75,000 ;  and  that  the  premises  in  question  have 
been  prepared  solely  for  the  operation  of  this  plant.  The  com- 
plaint further  alleges  that  the  street  in  question  furnishes  the  only 
means  of  access  to  the  mill ;  and  that  the  construction  of  the  rail- 
road track  therein  will  substantially  and  greatly  impair  the  use- 
fulness of  the  mill  and  the  operation  thereof.  It  also  alleges  that 
the  threatened  acts  of  defendants  are  wrongful  and  unlawful ;  that 
they  are  without  authority  to  enter  upon  the  street  or  highway,  for 
the  purpose  of  constructing  therein  their  railroad  tracks ;  and  the 
prayer  is  that  they  be  restrained  from  so  doing. 
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Defendants  answered,  alleging  in  justification  of  their  asserted 
right  to  construct  car  tracks  in  the  said  street,  certain  ordinances 
and  resolutions  enacted  and  adopted  by  the  municipalities  having 
the  control  and  authority  of  the  street  and  highway,  by  which  the 
right  to  lay  the  car  tracks  upon  the  same  was  granted.  Plaintiffs, 
in  reply,  denied  the  validity  of  these  enactments,  and  enlarged 
upon  and  made  more  specific  the  allegations  of  the  complaint  in 
reference  to  the  alleged  special  injury  to  plaintiffs. 

Upon  the  issues  thus  framed,  the  cause  proceeded  to  trial,  at 
the  conclusion  of  which  the  court  made  full  and  complete  findings 
of  fact  and  conclusions  of  law,  directing  judgment  for  plaintiffs 
for  the  relief  demanded  in  the  complaint. 

The  principal  contentions  in  support  of  the  appeal  are  (1)  that 
the  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action;  and  (2)  that  the  evidence  wholly  fails  to  show  in  plaintiffs 
a  right  to  the  relief  demanded. 

1.  No  objection  to  the  complaint  was  made  in  the  court  below, 
and  it  is  urged  for  the  first  time  in  this  court.  The  pleading  was 
not  demurred  to,  nor  objection  made  at  the  trial  which  called  in 
question  the  sufficiency  of  its  allegations.  The  rule  controlling  a 
situation  of  this  kind  is  well  settled  by  our  decisions.  An  objec- 
tion to  the  sufficiency  of  a  pleading,  made  for  the  first  time  in 
this  court,  will  be  overruled  if,  by  any  fair  construction  of  intend- 
ment, a  cause  of  action  or  defense  may  be  spelled  out  of  the  allega- 
tions. DunnelPs  Digest,  7726.  The  precise  objection  is  that  the 
complaint  fails  to  allege  facts  showing  any  special  injury  or  dam- 
age to  plaintiffs,  different  in  kind  from  that  suffered  by  the  public 
at  large,  invoking  the  general  rule  that  a  private  action  will  not 
lie  for  an  obstruction  of  a  public  street,  however  wrongful  or  un- 
lawful, unless  the  complaining  party  shows  some  special  injury 
not  common  to  the  general  public.  It  must  be  conceded  that  the 
complaint  is  not  as  complete  in  this  respect  as  the  facts  disclosed 
by  the  record  would  have  warranted,  and  a  seasonable  objection 
thereto  would  probably  have  been  sustained.  But  in  respect  to 
this  feature  of  the  case  the  complaint  is  enlarged  and  the  allega- 
tions thereof  fortified  by  the  allegations  of  the  reply,  and,  con- 
strued together,  we  find  the  essential  fact,  namely,  plaintiffs* 
special  injury,  sufficiently  alleged.  We  do  not  stop  to  consider  to 
what  extent  the  allegations  of  the  complaint  may  be  added  and 
fortified  in  a  reply;  there  being  no  departure  from  the  cause  of 
action  pleaded  in  the  complaint.    Bishop  v.  Travis,  51  Minn.  183, 
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53  N.  W.  461 ;  2  Dunnell's  Dig.  7629.  No  objection  was  made  to 
the  reply  iif  the  case  at  bar;  and  the  trial  below  proceeded  on  the 
theory  that  proper  and  sufficient  all^ations  were  contained  in  the 
pleadings.  The  objections  now  made  must  therefore  be  overruled. 
2.  Defendants'  proposed  line  of  railroad  extends  from  within 
the  city  of  International  Falls  to  the  village  of  Banier,  a  distance 
of  three  or  four  miles^  to  be  constructed  upon  a  highway  as  it  ex- 
tends across  section  35,  in  which,  and  abutting  upon  the  highway, 
plaintiffs  own  certain  lands.  The  trial  court  found  that  the  con- 
struction of  the  road,  not  only  upon  the  street  of  the  city,  but  upon 
the  highway  across  section  35,  beyond  the  city  limits,  would 
specially  and  peculiarly  affect  plaintiffs  in  the  enjoyment  of  their 
property,  and  of  these  findings  defendants  complain  as  not  sup- 
ported by  the  evidence.  It  appears  that  the  street  in  question  has 
been  graded  and  graveled  in  the  center  to  a  width  of  twelve  feet; 
that  from  this  graveled  way  the  street  slopes  to  the  gutters  on  each 
side,  and,  because  of  the  nature  of  the  soil,  the  street  is,  in  times 
of  wet  weather,  impassable  for  loaded  teams  outside  the  graveled 
way.  It  further  appears  that  plaintiffs,  to  reach  the  market  with 
their  products,  will  be  required  to  make  almost  constant  use  of  the 
street  with  heavily  loaded  vehicles.  Defendants  propose  to  take 
e'xclusive  possession  of  the  graveled  way,  leaving  plaintiffs  to  drive 
over  and  across  their  tracks,  or  upon  the  sloping  sides  of  the  street 
The  trial  court  found,  in  this  connection,  as  follows : 

"  It  wUl  not  be  practicable  to  haul  such  loads  along  or  across  defendant's 
tracks  in  the  condition  in  which  defendant  intends  to  maintain  them;  and 
the  existence  of  defendant's  tracks  in  said  street  *  *  *  will  cause  great 
and  actual  damage  to  plaintiffs'  mill  and  property,  and  will  cause  plaintiff 
lumber  company  great  and  actual  injury  and  damage  in  the  operation  of  its 
sawmill  and  the  conduct  of  its  business  connected  therewith." 

The  court  also  found,  with  reference  to  the  construction  of  the 
railroad  upon  the  highway  over  section  36,  as  follows : 

"The  defendants,  prior  to  the  commencement  of  the  acticm,  began  grading 
for  tracks  across  section  35,  between  the  graded  roadway  and  the  ditch  on  the 
south  side,  and  intend  to  place  a  railroad  track  upon  such  grade,  constructed 
of  ties  about  eight  feet  in  length,  and  T  rails  thereon  about  three  and  one-half 
inches  high,  and  with  gravel  ballast  between  and  under  the  ties,  in  the  usual 
and  ordinary  manner  of  railroad  construction.  When  completed,  the  earth 
embankment  between  the  ties  will  be  at  some  points  a  foot  or  so  below  the 
center  of  the  graded  highway,  and  at  other  points  a  foot  or  so  higher  than  the 
center  of  the  graded  highway.    The  defendants  have  placed  at  a  number  of 
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points  shallow  drainage  acrosa  their  grading  leading  to  the  ditch;  hut  the 
relative  levels  of  the  puhlio  highway  and  of  the  defendants'  embankment  and 
the  manner  of  construction  are  such  that  the  drainage  of  the  public  road  will 
be  seriously  impaired  and  the  road  seriously  damaged,  and  the  plaintiff's 
access  to  its  lands  seriously  interfered  with  and  distiurbed.'' 

Aside  from  the  point  urged  by  counsel  for  plaintiffs,  that  the 
construction  of  the  railroad  upon  the  highway  would  constitute  an 
additional  servitude,  entitling  plaintiffs  to  an  injunction  until 
their  compensatioif  is  ascertained  and  paid,  we  hold  that  a  special 
injury  is  sufficiently  shown  by  the  findings  to  entitle  them  to  the 
relief  granted,  and  we  have  only  to  determine  whether  the  findings 
are  sustained  by  the  evidence.  The  suggestion  of  counsel  for  de- 
fendants that  the  findings  are  mere  conclusions  of  law,  and  not 
matters  of  fact,  is  without  force.  The  findings,  though  expressed 
in  the  abstract,  are  nevertheless  conclusions  of  fact' and  not  of  law. 

We  have  examined  the  record  with  care,  and  find  therein  suffi- 
cient competent  evidence  tending  reasonably  to  the  conclusion 
that  the  acts  of  defendants,  of  which  complaint  is  made,  will,  if 
consummated,  specially  affect  plaintiffs  in  their  rights  of  property 
and  access  thereto  in  a  manner  different  from  the  injury  to  the 
general  public,  and  therefore  sustain  the  findings.  A  discussion 
of  the  evidence  would  serve  no  useful  purpose.  The  substance 
thereof  is  expressed  in  the  findings. 

The  case  is  brought  within  the  rule  laid  down  in  Aldrich  v.  Wet- 
morCy  52  Minn.  164,  53  N.  W.  1072.  It  appeared  in  that  case 
that  plaintiff  owned  and  operated  a  barber  shop  on  the  ground 
floor  of  his  building,  fronting  on  a  public  street  in  the  city  of 
Minneapolis.  The  defendant  owned  the  adjoining  lot,  and  in  the 
improvement  of  his  property  took  up  the  sidewalk  in  front  of  it, 
and  excavated  a  cellar  on  his  lot  and  under  the  sidewalk,  throwing 
the  earth  and  material  into  the  street  in  front  of  both  his  lot  and 
plaintiff's  shop,  thereby  obstructing  travel  upon  the  sidewalk  and 
impairing  access  to  plaintiff's  property.  The  action  was  for  dam- 
ages resulting  from  the  nuisance,  and  the  court  held  that  it  could 
be  maintained ;  that  it  was  not  necessary  to  the  maintenance  of  a 
private  action  for  obstructing  a  public  street  that  all  access  to 
plaintiff's  property  be  shown;  and  that  it  is  sufficient,  in  such  a 
case,  that  the  use  of  adjacent  property  is  substantially  and  ma- 
terially impaired.  The  rule  there  laid  down  has  been  followed 
and  applied  in  subsequent  cases.  Fitzer  v.  Railway  Co.,  106 
Minn.  221,  117  N.  W.  434,  18  L.  K.  A.  (N.  S.)  268,  127  Am. 
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St.  Rep.  557;  Erusha  v.  Railway  Co.,  107  Minn.  98,  119  N.  W. 
491.  See  also  Railway  Co.  v.  Moran,  151  Ala.  187,  44  South. 
152,  125  Am.  St.  Rep.  21;  Long  v.  Wilson,  119  Iowa  267,  93  N. 
W.  282,  60  L.  R.  A.  720,  97  Am.  St  Rep.  315 ;  State  v.  Godwin, 
145  N.  C.  461,  69  S.  E.  132,  122  Am,  St.  Rep.  467;  Smith  v. 
Mitchell  21  Wash.  536,  58  Pac.  667,  75  Am.  St.  Rep.  858;  Cush- 
ing  V.  Gray,  152  Cal.  118,  92  Pac.  70,  125  Am.  St.  Rep.  47;  11 
Ann.  Cas.  287,  note;  Schuster  v.  Railway  Co.,  142  Wis.  578,  126 
N.  W.  26.  The  facts  presented  in  Ovilford  v.  Railway  Co.,  94 
Minn.  108,  102  N.  W.  365,  and  in  other  cases  cited  by  defend- 
ants are  essentially  different  from  those  here  presented,  and  they 
are  not  in  point.  Plaintiffs'  injury  is  of  a  special  and  peculiar 
nature,  distinct  from  that  suffered  by  the  public  at  large  —  a  fact 
not  appearing  in  those  cases. 

The  mere  fact,  however,  that  plaintiffs  are  specially  damaged 
is  not  alone  sufficient  to  sustain  their  right  to  an  injunction.  It 
must  further  appear  that  defendants  are  without  authority  to  lay 
their  railroad  in  the  street  and  highway  in  question.  If  defend- 
ants have  been  l^ally  and  properly  vested  with  this  authority, 
then  plaintiffs  are  not  entitled  to  an  injunction,  though  they  might 
have  an  action  for  damages.    We  come,  then,  to  that  question. 

3.  Defendant  American  Tramways  Company  is  a  street  rail- 
way corporation,  organized  and  existing  under  the  laws  of  the 
State  of  South  Dakota.  Defendant  American  Suburbs  Company 
is  a  corporation,  organized  under  the  laws  of  this  State  for  the 
purpose  of  dealing  in  real  estate.  The  authority  relied  upon  as 
vesting  in  the  Tramways  Company  the  right  to  lay  its  car  tracks 
upon  the  street  in  question,  within  the  corporate  limits  of  the  city 
of  International  Falls,  is  founded  in  an  ordinance  of  the  village 
council,  predecessor  of  the  city,  by  which  the  right  was  granted  to 
that  company,  upon  the  terms  and  conditions  therein  prescribed. 
The  line  of  road  to  be  constructed  by  that  company  connects  with 
the  line  to  be  constructed  by  the  Suburbs  Company  at  a  point 
within  the  city;  and  the  authority  of  the  Suburbs  Company  is 
based  upon  an  ordinance  of  the  village  and  certain  resolutions  of 
the  board  of  supervisors  of  the  town  through  which  the  road  ex- 
tends, and  the  board  of  county  commissioners.  The  Tramways 
Company  claims  no  rights  beyond  the  boundaries  of  the  munici- 
pality, and  the  Suburbs  Company  claims  no  rights  within  the 
same,  save  to  a  limited  extent,  namely,  from  the  station  building 
of  the  Minnesota  &  International  Railroad  Company,  as  the  same 
Vol.  8—38 
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is  located  adjacent  to  the  street  in  question.  We  dispose  of  the 
question  of  the  rights  of  the  companies  separately. 

4.  The  ordinance  of  the  village  council,  granting  the  right  to 
the  Tramways  Company  to  occupy  this  street  and  other  streets  of 
the  village,  expressly  granted  the  right  upon  certain  specified  con- 
ditions, one  of  which  was  that  the  company  should,  within  sixty 
days  after  the  passage  of  the  ordinance,  file  with  the  village  re- 
corder an  acceptance  thereof,  signed  by  the  president  and  secre- 
tary of  the  company;  and  that  the  grant  should  not  become  ope- 
rative, or  vest  in  the  company  any  rights  or  privileges  whatsoever, 
unless  so  accepted.  The  trial  court  found  that  the  grant  was  not 
accepted  by  the  company ;  and,  therefore  that  it  never  took  effect 
If  this  finding  is  sustained,  it  is  necessarily  fatal  to  the  asserted 
grant  now  insisted  upon  by  defendants.  The  ordinance  imposed 
numerous  conditions  upon  the  company,  and  reserved  in  the  vil- 
lage council  certain  rights  of  control  in  the  matter  of  the  operation 
of  the  road  when  constructed,  an  assent  to  which  by  the  company 
was  essential  to  the  creation  of  the  privilege  and  franchise  thereby 
intended  to  be  granted.  In  other  words,  the  ordinance  amounted 
to  nothing  more  than  a  proposal,  and  no  vested  rights  were  granted 
the  company  until  acceptance,  until  the  contract  was  completed  in 
the  manner  by  the  ordinance  provided,  until  which  time  it  re- 
mained without  force  or  effect,  except  as  an  offer  to  grant  the  use 
of  the  streets  of  the  village,  provided  the  company  consented  in 
writing  to  the  conditions  imposed.  That  formal  acceptance  or 
waiver  thereof  was  necessary  to  the  consummation  of  the  transac- 
tion is  clear  under  the  authorities.    Joyce  on  Franchises,  348. 

Counsel  for  defendants  insist,  however,  that  a  proper  acceptance 
of  the  ordinance  was  duly  signed  and  filed  as  thereby  required; 
and  that  the  trial  court  erred  in  finding  to  the  contrary.  If  it  be 
conceded  that  the  question  whether  the  findings  of  the  court  are 
sustained  by  the  evidence  on  this  subject  is  before  the  court  by 
proper  assignment  of  error,  we  have  only  to  add  that  an  examina- 
tion of  the  record  does  not  bring  to  light  evidence  of  a  character  to 
justify  the  conclusion  that  the  findings  are  clearly  and  palpably 
against  the  evidence.  The  evidence  fairly  shows  that  an  accept- 
ance was  prepared  and  signed  soon  after  the  passage  of  the  ordi- 
nance; but  it  does  not  show  that  the  document  found  permanent 
lodgment  in  the  city  derk^s  oflSce  until  some  time  in  July,  1910, 
over  a  year  after  the  ordinance  was  passed,  and  a  few  days  prior 
to  the  trial  of  the  action.    The  city  recorder  testified  that  a  paper, 
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which,  at  the  time  of  the  trial,  he  thought  was  an  acceptance  of 
the  ordinance,  was  handed  to  him  for  filing  soon  after  the  ordi- 
nance was  passed,  and  which  he  subsequently  returned  to  the  secre- 
tary of  the  Tramways  Company;  but  he  was  unable  to  say  that 
the  document  on  file  at  the  time  of  the  trial  was  the  same  paper. 
He  could  not  identify  it  as  the  same;  and,  so  far  as  the  record 
before  us  shows,  the  paper  on  file  in  July  bears  no  marks,  by  in- 
dorsement or  otherwise,  that  it  had  previously  been  on  file  in  the 
recorder's  office.  The  evidence  is  too  uncertain  to  justify  us  in 
overturning  the  findings  upon  this  question,  and  we  sustain  them. 
It  follows  that,  since  the  Tramways  Company  failed  to  accept  the 
ordinance  within  the  time  fixed  therefor,  the  ordinance  lapsed,  be- 
came inoperative,  and  the  Tramways  Company  can  predicate  no 
rights  thereunder.  In  view  of  this  conclusion,  we  pass,  without 
consideration,  several  other  objections  to  the  validity  of  the  ordi- 
nance, the  determination  of  which  is  unnecessary  to  a  decision  of 
the  case.  The  point  made  in  defendants'  brief,  that  the  acceptance 
was  waived  by  the  subsequent  acquiescence  of  the  public  authori- 
ties, is  not  presented  by  the  record,  and  is  not  considered.  The 
court  made  no  findings  upon  the  question ;  nor  was  there  any  re- 
quest for  additional  findings  covering  the  point.  The  question  is 
not,  therefore,  before  us  upon  this  record. 

6.  The  Suburbs  Company  was  organized  as  a  real  estate  cor- 
poration.   Its  articles  of  incorporation  recite  that 

**  the  general  nature  of  its  bnsinees  shall  be  the  buying,  selling,  owning,  leasing, 
erecting,  construeting^  repairing  and  maintaining  buildings  of  all  kinds  and 
character  as  owner,  agent  or  otherwise;  the  buying,  selling,  leasing,  owning 
and  controlling  real  estate  as  owner,  agent  or  otherwise;  *  *  *  the  or- 
ganising and  operation  of  such  enterprises  as  may  be  necessary  in  the  derdi^ 
ment  of  such  properties  and  the  doing  of  all  acts  incidental  thereto;  *  *  * 
and  to  transact  sll  other  lawful  business." 

The  contention  of  plaintiffs  is  that,  since  the  Suburbs  Company 
was  and  is  a  purely  private  corporation,  organized  and  created  for 
a  specific  private  purpose,  it  could  not  lawfully  be  clothed  with  a 
public  franchise  of  the  nature  of  that  here  involved ;  and  that  the 
ordinance  of  the  village  and  the  resolutions  of  the  town  and  county 
boards  were  wholly  ineffectual.  We  sustain  this  contention.  It 
may  be  conceded,  for  the  purposes  of  the  case,  that  a  franchise  to 
construct  and  operate  a  street  railroad,  granted  by  a  municipal  cor- 
poration, is  not  necessarily  a  corporate  franchise,  and  that  it  may 
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lawfully  be  granted  to  either  an  individual  or  a  corporation.  It 
is  not  essential  to  the  existence  of  a  corporation,  but  is  a  power 
conferred  subsequent  to  its  creation.  Joyce  on  Franchises,  §  30. 
Although  our  statutes  provide  that  the  right  to  construct  street 
railways  upon  the  public  streets  or  highways  may  be  granted  by 
local  authorities,  including  the  town  and  county  boards,  to  per- 
sons or  corporations  (sections  434,  subd.  11,  and  745,  Rev.  Laws 
1905),  it  is  clear  that,  when  granted  to  a  corporation,  the  corpora- 
tion must  of  necessity  be  one  capable  of  its  acceptance,  and  one 
which  it  may  exercise  under  its  charter  powers. 

It  is  elementary  that  corporations  can  exercise  no  power  or  au- 
thority except  such  as  is  expressly  conferred  upon  ihem  by  law 
or  by  their  articles  of  association,  and  such  as  are  incidental  to  the 
exercise  of  the  powers  expressly  granted.  When  a  corporation 
exceeds  these  limits,  its  acts  are  wholly  vltra  vires,  and  subjects 
its  charter  to  forfeiture  at  the  suit  of  the  State.  Suburbs  Com- 
pany had  no  authority,  under  its  articles  of  incorporation,  to  enter 
upon  the  business  of  operating  railroads;  and  it  is  obvious  that 
local  municipal  coimcils  and  boards  could  not  lawfully  confer  that 
power  upon  it.  The  creation  of  corporations  rests  with  the  State, 
and  the  authority  conferred  by  statute  upon  municipalities  to 
grant  to  street  railroad  corporations  the  right  to  use  the  public 
streets  must  be  confined  to  corporations  authorized  to  engage  in 
such  an  enterprise.  The  authority  of  the  Suburbs  Company  can- 
not be  enlarged  by  intendment,  and  the  general  clause  of  its 
articles  of  association,  authorizing  the  transaction  of  any  lawful 
business,  must  be  limited  to  such  matters  and  transactions  as  have 
some  relation  to  the  general  business  of  the  company.  The  powers 
of  the  company  could  not  be  enlarged  by  the  local  authorities. 
Nellis  on  Street  Railways,  §  10;  Oregon  Ry.  Co.  v.  Railway  Co., 
130  U.  S.  1,  9  Sup.  Ct.  409,  32  L.  Ed.  837;  Farrell  v.  Railway 
Co.,  61  Conn.  127,  23  Atl.  757.  If  the  franchise  may  lawfully  be 
granted  to  a  private  real  estate  corporation,  it  might,  with  equal 
propriety,  be  granted  to  a  life  or  fire  insurance  company,  or  to  a 
religious  or  banking  corporation.  Clearly  the  Legislature  never  so 
intended.  It  follows  that,  since  the  Legislature  has  not  authorized 
the  grant  of  such  power  to  the  private  corporation,  organized  for 
a  specific  private  purpose,  the  attempt  of  the  local  authorities  to 
vest  the  Suburbs  Company  with  the  power  was  a  nullity.  We  so 
hold. 

This  covers  all  that  is  necessary  to  a  decision  of  the  case.    We 
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have  considered  all  the  assignments,  and  discover  no  sufficient 
reason  for  reversing  the  order  denying  a  new  trial. 
Judgment  affirmed. 


Michael  v.  Kansas  City  Western  Ry.  Co. 
(Missouri  —  Kansas  City  Ck)urt  of  Appeals.) 

1.  OouJBiON  WITH  Hose  Wagon;  Nbgugeitce  of  Motobman;  Bubden  or 

Pboof;  C!oiniaBUT0BT  Nbgugence;  Question  fob  Jubt.  —  In  an  action 
by  a  fireman  to  recover  for  personal  injuries  received  in  a  collisicm  be- 
tween a  hose  wagon  on  which  he  was  riding  and  an  electric  street  ear,  the 
burden  is  on  the  plaintiff  to  establish  the  fact,  if  it  be  a  fact,  that  his 
injuries  were  directly  caused  by  negligence  of  the  motormism  in  the 
operation  of  the  car. 

If  plaintiff's  evidence  discloses  that  unquestionably  he  was  guilty  of 
contributory  negligence,  he  has  no  cause  of  action. 

The  question  of  the  contributory  negligence  of  the  plaintiff  or  the  driver 
was  for  the  jury. 

2.  Use  of  Stbeets;  Rights  of  Fibemen;  Dutt  of  Motobman.  —  Firemen 

going  to  a  fire  have  a  superior  right  to  the  use  of  the  streets,  and  persons 
in  charge  of  street  cars  must  exercise  due  care  to  avoid  collisions  with 
them. 

A  motorman  hearing  a  fire  alarm  and  knowing  that  he  is  about  to  pass 
an  engine  house  is  bound  to  stop  or  bring  his  car  under  such  control  that 
it  can  be  stopped  instantly.  It  is  his  duty  to  give  a  fire  wagon  ample 
room  and  not  impede  or  endanger  its  progress. 

8.  DxJTT  OF  Pebsons  Cbossino  Stbeet  Gab  Tbacks.  —  It  is  the  duty  of  per- 
sons crossing  street  car  tracks  to  employ  their  senses  for  their  own  pro- 
tection, and  this  duty  continues  until  an  attempted  crossing  has  been 
safely  made. 

4.  Law  of  Place  of  Accn>ENT  Govebns.  —  In  an  action  brought  in  another 
State  to  recover  for  personal  injuries,  the  law  of  the  State  where  the 
injuries  were  received  governs. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  143  S.  W.  67. 
Scarritt,  Scarritt  &  Jones,  for  appellant. 

Reed,  Yates,  Mastin  &  Harvey,  for  respondent. 

CoUisioii  with  Fire  Apparatus.  —  For  a  discussion  of  the  liability  of  a 
street  railway  company  for  a  collision  with  fire  apparatus,  see  1  St.  Ry.  Rep. 
581 ;  6  St.  Ry.  Rep.  296;  6  St.  Ry.  Rep.  290. 

BelatlTe  lUsltta  of  Street  Railway  Company  aad  Firemaa.  —  For 

a  discussion  of  the  relative  rights  and  duties  of  firemen  on  their  way  to  a  fire 
and  the  persons  in  control  of  street  cars,  see  the  note  to  Dole  v.  New  Orleans^ 
etc,  Light  Ck>.,  6  St  Ry.  Rep.  290. 
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Opinion  by  Johnson,  J.: 

Plaintiff,  a  fireman  employed  in  the  fire  department  of  the  city 
of  Leavenworth,  Kan.,  received  personal  injuries  in  a  collision 
between  a  combined  hose  and  chemical  wagon  on  which  he  was 
riding  and  an  electric  street  car  operated  by  defendant,  and,  claim- 
ing that  his  injuries  were  caused  by  the  negligence  of  defendant, 
instituted  this  suit  to  recover  the  damages  he  suffered  in  conse- 
quence of  his  injuries.  The  answer  includes  a  general  denial,  a 
plea  of  contributory  negligence,  and  a  further  plea  that  laws  of 
the  State  of  Kansas  preclude  a  recovery  in  all  cases  of  personal 
injury  where  n^ligence  of  the  plaintiff  contributed  to  the  injury, 
regardless  of  the  nature  of  the  negligence  of  the  defendant 
Doubtless  the  purpose  of  this  last  plea  was  to  interpose  a  special 
defense  to  n^ligence  pleaded  in  the  petition  under  what  is  biown 
in  this  State  as  the  ^^  last  chance  doctrine,''  but  since  the  issue  of 
such  negligence  was  abandoned  at  the  trial,  and  was  not  submitted 
to  the  jury,  it  will  not  be  necessary  to  bestow  further  attenti(Mi 
upon  it.  A  trial  to  a  jury  resulted  in  a  verdict  and  judgment  for 
plaintiff  in  the  sum  of  $5,000,  and  the  cause  is  here  on  the  appeal 
of  defendant. 

The  injury  occurred  in  the  afternoon  of  June  13, 1908,  on  Fifth 
street  between  Seneca  and  Shawnee  streets,  in  Leavenworth.  Fifth 
street  runs  north  and  south,  and  is  intersected  at  right  angles  by 
the  other  two  mentioned  streets.  An  east  and  west  alley  fourteen 
feet  wide  bisects  the  block,  and  just  south  of  this  alley  and  on  the 
east  side  of  Fifth  street  is  the  engine  house  of  the  fire  department 
where  plaintiff  was  employed.  The  house  had  three  large  en- 
trances and  its  front  wall  was  sixteen  feet  from  the  curb  line  on 
the  east  side  of  Fifth  street.  The  wagon  on  which  plaintiff  was 
riding  emerged  from  the  north  door,  which  was  five  feet  south  of 
the  alley.  The  pavement  of  Fifth  street  is  forty  feet  wide  and 
defendant  operated  a  single-track  street  railway  along  its  center. 
Consequently  the  distance  between  the  doorway  of  the  firehouse 
and  the  east  rail  of  the  track  was  between  thirty-three  and  thirty- 
four  feet.  It  was  about  200  feet  from  the  doorway  to  the  north 
line  of  Seneca  street.  Fifth  street  was  paved  with  brick,  and  the 
sidewalk  space  in  front  of  the  firehouse  was  paved  with  asphalt, 
and  sloped  from  the  building  to  the  street  gutter.  Plaintiff  was 
31  years  old,  and  had  been  employed  by  the  fire  department 
thirteen  days  before  the  injury.  He  was  being  taught  the  duties 
of  a  driver,  but  had  not  completed  his  period  of  instruction,  and 
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was  not  allowed  to  drive  to  a  fire.  An  alarm  of  fire  came  in,  and 
plaintiff  assisted  in  hitching  the  horses  to  the  hose  and  chemical 
wagon  and  jumped  on  the  running  board,  putting  on  his  coat  as 
the  team  dashed  forward.  His  foreman  did  the  driving,  but  sat 
on  the  left  side  of  the  driver's  seat.  As  soon  as  plaintiff  put  on 
his  coat,  he  seated  himself  next  the  driver.  The  team  plunged 
out  of  the  house  on  a  gallop,  and,  on  account  of  the  narrovmess  of 
the  street,  the  slope  of  the  asphalt  pavement,  and  the  presence  of 
some  vehicles  on  the  east  side  of  the  street,  the  driver,  whose  course 
required  him  to  drive  north,  pointed  the  team  due  northwest,  in- 
tending to  cross  the  street  car  track  to  the  west  side  of  the  street. 
According  to  the  evidence  of  plaintiff,  a  large  bell  on  the  fire- 
house  sounded  the  fire  alarm  before  the  wagon  emerged  from  the 
building,  and,  as  soon  as  they  could  see  north  on  Fifth  street,  both 
plaintiff  and  the  driver  looked  and  saw  a  south-bound  street  car 
at  the  north  side  of  Seneca  street,  or  just  in  that  street.  This  evi- 
dence places  the  front  end  of  the  street  car  about  200  feet  from 
a  point  on  the  track  directly  in  front  of  the  north  door  of  the  fire- 
house,  and,  as  the  team  took  a  northwest  course,  about  155  feet 
from  the  place  of  collision.  At  this  time  the  front  end  of  the 
wagon  where  plaintiff  was  seated  was  approximately  forty-five  or 
fifty  feet  from  the  place  of  collision.  Neither  plaintiff  nor  the 
driver  looked  again  towards  the  street  car  until  the  team  reached 
the  track,  when,  looking,  they  discovered  that  a  collision  was  im- 
minent. An  instant  later  the  car  struck  the  front  end  of  the 
wagon,  and  plaintiff  and  the  driver  were  thrown  forward  out  of 
their  seats.  Plaintiff  fell  across  the  tongue  of  the  wagon,  and 
sustained  serious  injuries.  There  is  evidence  tending  to  show  that 
the  street  car  was  running  at  the  rate  of  twenty  or  twenty-five 
miles  per  hour,  and  that  the  motorman  made  no  effort  to  stop  or 
reduce  speed,  though  he  was  at  his  post  looking  ahead,  and  must 
have  seen  the  team  come  out  of  the  building  and  rush  across  the 
track,  and  must  have  heard  the  clamor  of  the  fire  bell.  Further 
the  evidence  tends  to  show  that  the  motorman  easily  could  have 
stopped  the  car  after  he  saw  and  heard  these  things,  and  thereby 
have  prevented  a  collision. 

The  evidence  of  defendant  contradicts  that  of  plaintiff  in 
several  vital  particulars.  It  tends  to  show  that  the  fire  alarm  was 
not  sounded  until  after  the  wagon  came  out  of  the  doorway;  that 
the  street  car  then  was  south  of  Seneca  street,  was  running  slowly, 
and  that  the  occupants  of  the  driver's  seat  on  the  wagon,  seeming- 
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ly  confused  and  unsettled  in  their  poeitions,  did  not  look  in  tke 
direction  of  the  car,  but  drove  right  into  it. 

Passing  to  the  law  of  the  case,  our  first  consideration  shall  be 
the  demurrer  to  the  evidence,  which  defendant  argues  should  have 
been  given,  and  in  our  discussion  of  the  questions  thus  raised  we 
shall  look  at  the  facts  of  the  case  only  from  the  viewpoint  of  the 
evidence  of  plaintiff. 

The  burden  is  on  plaintiff  to  establish  the  fact,  if  it  be  a  fact, 
that  his  injuries  were  directly  caused  by  negligence  of  the  motor- 
man  in  the  operation  of  the  car. 

If  his  evidence  fails  to  accuse  the  motorman  of  such  negligence, 
or  if  it  does  thus  accuse  him,  but  further  discloses  that  unquestion- 
ably plaintiff  was  guilty  of  contributory  neglig^ice,  plaintiff  has 
no  cause  of  action,  and  must  fail  in  his  suit  The  argument  of 
counsel  for  defendant  may  be  resolved  into  the  following  proposi- 
tions: First,  there  is  no  evidence  that  n^ligence  of  the  motor- 
man  caused  the  injury;  second,  the  evidence  conclusively  shows 
that  plaintiff  himself  was  guilty  of  negligence  in  entering  the  path 
of  danger  when  by  the  exercise  of  ordinary  care  he  might  have  dis- 
covered the  danger  and  given  timely  warning  to  the  driver ;  and, 
third,  the  driver  was  n^ligent  in  plunging  headlong  and  blindly 
across  the  track,  and  that  his  negligence  should  be  imputed  to 
plaintiff. 

In  the  discussion  of  these  propositions,  counsel  rightly  assume 
that  they  are  to  be  determined  in  the  light  of  the  Kansas  law,  and 
that,  if  plaintiff  has  no  cause  of  action  under  the  law  of  the  State 
where  he  was  injured,  he  can  have  none  in  the  courts  of  this  State. 
Chandler  v.  Railroad,  127  Mo.  App.  34, 106  S.  W.  653.  Defendant 
offered  in  evidence  and  relies  in  its  brief  upon  the  following  de- 
cisions of  the  Supreme  Court  of  Kansas  as  supporting  its  conten- 
tion that  plaintiff  should  have  been  nonsuited :  Bush  v.  Railroad, 
62  Kan.  709,  64  Pac.  624;  Railroad  v.  Bussey,  66  Kan.  736,  71 
Pac.  261 ;  Railroad  v.  Holland,  60  Kan.  209,  66  Pac.  6 ;  Railway 
V.  Adams,  33  Kan.  427,  6  Pac.  529 ;  Railway  v.  Wheelbarger,  75 
Kan.  811,  88  Pac.  531 ;  Honick  v.  Railway,  66  Kan.  124,  71  Pac 
265 ;  Dyerson  v.  Railroad,  74  Kan.  528,  87  Pac  680,  7  L.  R.  A. 
(K  S.)  132. 

We  find  nothing  in  those  cases  at  variance  with  the  law  of  our 
own  State.  None  of  them  deals  with  the  subject  of  the  rights  and 
duties  of  firemen  going  to  a  fire.  Ordinarily  the  law  makes  no 
distinction  between  the  different  classes  of  users  of  public  thor- 
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onghfares.  Pedestrians,  drivers  of  horses,  autoists,  and  street  car 
motormen  have  equal  rights  to  the  use  of  the  streets,  and  none 
will  be  allowed  to  assert  superior  rights  over  the  others. 

And  it  is  the  duty  of  persons  crossing  street  car  tracks  to  employ 
their  senses  for  their  own  protection,  and  this  duty  continues  until 
an  attempted  crossing  has  been  safely  made. 

But  the  law  wisely  excepts  firemen  going  to  a  fire  from  the 
operation  of  these  almost  universal  rules.  In  some  States  the  ex- 
ception has  received  legislative  recognition,  but  it  needs  no  statu- 
tory aid  to  give  it  force  and  vitality.  Fire  is  the  best  of  servants 
and  the  most  tyrannical  of  masters.  When,  escaping  control,  it 
breaks  out  in  thickly  populated  places,  its  enormous  capacity  for 
evil  and  the  rapidity  of  its  expansion  makes  the  performance  of 
the  task  of  regaining  control  over  it  one  of  general  public  concern 
and  creates  an  imperative  emergency  that  will  brook  no  delay, 
however  slight.  Public  servants  employed  to  fight  an  enemy  so 
dangerous,  of  necessity,  must  be  accorded  a  right  of  way  over  the 
public  streets  superior  to  that  enjoyed  by  the  different  classes  to 
which  we  have  referred.    The  rule  thus  is  stated  in  36  Cyc.  1513: 

"  It  is  the  duty  of  the  motorman  or  other  person  in  charge  of  a  street  car 
to  give  way  to,  and  to  use  due  precaution  to  avoid  colliding  with  a  fire  engine, 
truck  or  wagon  on  its  way  to  extinguish  a  fire  and  save  property  therefrom, 
and  to  hold  himself  in  readiness  to  avoid  such  collision  when  he  has  reason 
to  anticipate  that  such  an  engine,  truck  or  wagon  may  appear,  as  when  he  is 
approaching  and  passing  a  house  in  which  they  are  kept.  The  exercise  of  such 
precaution  may  be  and  sometimes  is  required  by  a  rule  or  r^;ulation  of  the 
street  railroad  company,  or  by  ordinance  or  statute." 

Under  this  rule,  the  evidence  of  plaintiff  clearly  discloses  negli- 
gence on  the  part  of  defendant's  motorman.  Hearing  the  alarm 
and  knowing  that  he  was  about  to  pass  an  engine  house,  it  was  his 
duty  to  stop  or  bring  his  car  under  such  control  that  it  could  be 
stopped  instantly.  Seeing  the  hose  wagon  dash  out  of  the  house, 
he  had  no  right  to  assume,  especially  in  the  face  of  contrary  ap- 
pearances, that  it  would  turn  sharply  to  the  right  and  avoid  cross- 
ing the  car  track.  It  was  his  duty  to  give  the  wagon  ample  room, 
and  not  impede  or  endanger  its  progress.  Of  the  negligence  of 
the  motorman  there  can  be  no  question,  if  the  facts  disclosed  by 
the  evidence  of  plaintiff  are  the  true  facts  of  the  case. 

As  to  the  issues  relating  to  the  alleged  negligence  of  plaintiff 
and  the  driver,  we  would  not  be  justified  in  declaring  as  a  matter 
of  law  that  either  was  negligent.     Here,  again,  ordinary  rules 
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must  give  way  to  necessity.  Extreme  haste  and  some  initial  con- 
fusion necessarily  characterize  the  response  firemen  must  give  to 
an  alarm,  They  must  observe  the  care  that  an  ordinarily  careful 
and  prudent  person  in  their  situation  and  circimistances  would  ob- 
serve, but  we  would  do  wrong  to  hold  that  notwithstanding  they 
had  the  right  of  way,  and  were  tensely  occupied  with  the  duties 
and  dangers  of  a  breakneck  race,  they  should  continue  to  observe 
the  street  car,  and  could  not  count  on  their  right  of  way  being  re- 
spected by  the  motorman.  The  issues  imder  consideration  are  pre- 
sented by  all  the  evidence  as  issues  of  fact  for  the  jury  to  solve. 
The  demurrer  to  the  evidence  was  properly  overruled. 

Counsel  for  defendant  object  to  instruction  No.  1,  given  at  the 
request  of  plaintiflF.  We  find  the  rules  of  law  stated  in  the  instruc- 
tion have  the  express  approval  of  the  Supreme  Court  in  Moore  v. 
Tramit  Co.,  126  Mo.  265,  29  S.  W.  9,  and  in  Heinzle  v.  Railway, 
182  Mo.  547,  81  S.  W.  848,  and  of  this  court  in  Moxley  v.  Bailr 
way,  5  St.  Ry.  Rep.  687,  123  Mo.  App.  80,  99  S.  W.  763.  And 
we  do  not  believe  it  fairly  may  be  said  that  the  instruction  en- 
larged the  scope  of  the  pleaded  cause  of  action  or  submitted  ques- 
tions of  law  for  decision  by  the  jury. 

The  instructions  must  be  read  as  a  whole,  and,  thus  reading 
them,  we  find  the  issues  of  fact  clearly  and  accurately  defined. 

The  point  made  in  the  briefs  of  defendant  that  the  verdict  was 
excessive  has  no  merit,  and  will  not  be  discussed. 

The  judgment  is  affirmed.     All  concur. 


Morris  v,  Seattle  R.  &  8.  Ry.  Co. 

(Washington  —  Supreme  Court.) 

1.  CoLUSioir  WITH  Vehicle  at  Ceossing;  Gontbibutobt  Negligence;  Failubi 
TO  Look  and  Listen;  Evidence;  Mechanical  Experts;  Condition  or 
Plaintiff  When  Testifying.  —  Where,  in  an  action  for  personal  injuries 
sustained  from  the  collision  of  a  street  car  with  a  vehide,  it  is  claimed 
that  plaintiff's  evidence  shows  that  he  was  guilty  of  contributory  negli- 
gence in  failing  to  look  and  listen,  the  trial  court,  in  passing  upon  a 

I>iit7  to  I«ook  and  Listen.  —  For  &  discussion  of  the  duty  of  a  pedestrian 
to  look  and  listen  for  approaching  cars  before  crossing  a  street  railway  track, 
see  the  note  to  Wilson  ▼.  St.  Louis  Transit  Co.,  7  St.  Ry.  Rep.  1. 

Last  Clear  OluM&ee.  —  The  ''last  clear  chance"  doctrine  is  discussed  in 
Nellis  on  Street  Railways  (2d  Ed.),  %%  462,  403. 
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motion  for  nonsuit,  may  consider  evidence  of  medical  experts  as  to  the 
clouded  mentality  of  the  plaintiff  when  he  testified. 

2.  Failube  to  Look  and  Listen;  Not  Nequqence  Peb  Se;  Question  iob 

JuBT;  When  Will  Not  Pbeclude  Reoovebt;  Pboximate  Cause.  —  The 
failure  to  look  and  listen  before  attempting  to  cross  an  electric  street  rail- 
way track  at  a  regular  street  crossing  in  a  city  is  not  negligence  per  se,  , 

Where  the  evidence  shows  that  if  a  car  had  been  running  at  a  usual 
rate  of  speed  the  plaintiff  would  have  had  plenty  of  time  to  cross,  the 
question  as  to  whether  he  was  negligent  in  failing  to  look  before  starting 
to  cross  the  track  was  for  the  jury. 

Negligence  as  a  matter  of  law  in  failing  to  look  before  crossing  a  street 
car  track  will  not  preclude  a  recovery  unless  it  was  the  proximate  or 
efficient  cause  of  the  injury. 

3.  DuTT  OF  Motobman  to  Avoid  Dangbb;  Pboximate  Cause.  —  Where  a 

motorman  could  have  seen  the  danger  of  a  driver  of  a  vehicle  in  time  to 
stop  the  car,  it  was  his  duty  to  do  so,  regardless  of  any  negligence  of  the 
plaintiff,  and  the  failure  to  do  so  was  the  proximate  cause  of  the  injury. 

Defendant  appeals  from  a  judgment  for  the  plaintiff.    Reported  120  Pac  534. 
WiU  H.  Thompson  and  Morris  B.  Sachs,  for  appellant. 
Frank  E.  Oreen,  for  respondent. 

Opinion  by  Ellis,  J. : 

Action  by  respondent  against  appellant  for  damages  for  per- 
sonal injuries  8u£Fered  by  reason  of  a  car  of  appellant  being  run 
against  respondent's  wagon  on  Rainier  boulevard  at  its  intersec- 
tion with  Norman  street  in  the  city  of  Seattle.  It  is  claimed  that 
appellant  was  negligent  in  running  the  car  at  a  dangerous  speed, 
and  in  not  giving  timely  warning  of  its  approach  to  the  crossing. 
The  trial  was  to  a  jury.  At  the  close  of  respondent's  evidence  ap- 
pellant moved  for  a  nonsuit,  which  was  denied.  Evidence  for 
appellant  was  introduced,  the  cause  submitted  to  the  jury,  and  a 
verdict  was  returned  in  favor  of  respondent  for  $1,000.  Appel- 
lant's motion  for  a  new  trial  was  overruled  and  judgment  was  en- 
tered against  appellant  upon  the  verdict.  This  appeal  was  taken, 
and  there  are  assigned  as  errors  (1)  the  court's  refusal  to  grant 
a  nonsuit;  (2)  the  court's  refusal  to  grant  a  new  trial. 

Touching  the  first  assignment  of  error,  appellant's  sole  conten- 
tion is  based  upon  a  claim  that  the  respondent  was  guilty  of  con- 
tributory negligence  in  failing  to  look  for  the  car  before  driving 
upon  the  track.  Rainier  boulevard  runs  practically  north  and 
south,  and  Norman  street  east  and  west.    They  intersect  at  right 
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angles.  The  appellant  was  operating  a  double-tracked  street  car 
line  on  the  boulevard.  There  was  a  straight  stretch  of  track  from 
the  l^orman  street  crossing  for  about  a  quarter  of  a  mile  to  the 
north  from  which  direction  the  car  came,  and  along  which  the 
view  from  the  crossing  was  practically  unobstructed.  The  re- 
spondent, a  man  70  years  old,  an  expressman,  was  driving  home 
late  in  the  afternoon  of  May  18,  1910,  along  the  west  side  of 
the  boulevard.  He  stopped  and  watered  his  horse  at  a  watering 
trough  at  the  intersection  of  Norman  street  with  the  boulevard. 
He  then  turned  and  started  to  drive  across  the  street  car  tracks, 
and,  when  almost  across  the  first  track  upon  which  ran  the  south- 
bound cars,  the  back  part  of  one  of  the  rear  wheels  of  his  wagon 
was  struck  by  a  car,  turning  the  wagon  over,  throwing  the  re- 
spondent out,  rendering  him  insensible,  and  inflicting  the  injuries 
complained  of. 

The  respondent's  testimony  as  to  what  occurred  at  the  time 
was  vague,  confused,  and  contradictory.  It  does  not,  however, 
evince  a  disingenuous  attitude  on  his  part,  but  rather  a  vague 
memory  or  a  confused  mind.  His  testimony  as  to  the  occurrence 
eliminating  much  confused  matter  was  as  follows : 

"And  I  see  no  car  coming  until  I  was  on  the  track,  and  then  I  see  a  oar 
coming  at  a  fearful  rate  of  speed,  and  I  tried  to  get  the  horse  ahead,  but  it 
was  too  late.  *  *  *  Q.  After  your  horse  was  up  on  the  track  as  you  say, 
and  the  fore  part  of  the  wagon,  and  you  saw  the  car  coming,  about  how  far 
was  the  car  off  then  when  you  first  saw  it?  A.  Well,  it  was  about  three- 
quarters  of  a  block.  Q.  And  are  those  short  blocks  or  long  blodcs,  down  there? 
A.  They  are  pretty  l<mg  blocks.  Q.  What  did  you  do  then,  when  you  saw  the 
ear  first?  A.  Well,  I  tried  my  best  to  get  the  horse  to  get  over  quick.  I 
thought  I  had  plenty  of  time  anyway,  when  I  saw  them  coming  at  sudi  a  rate 
of  speed.  Q.  Was  it  possible  for  you  to  back  up  then?  A.  No;  that  was 
impossible.  Q.  Would  it  have  taken  longer  for  you  to  back  up  than  to  go 
ahead?  A.  Yes;  I  don't  think  I  could  ever  do  it  hardly.  Horse  fall  down  on 
the  track  doing  that.  I  couldn't  possibly  do  it.  That  is  all.  Q.  You  drove 
on  ahead.  Did  you  urge  your  horse  in  any  way  to  hurry?  A.  Yes,  sir.  I  had 
not  a  whip  in  my  hand,  but  I  just  took  the  reins  this  way  [illustrating]  and 
slapped  him  up,  tried  to  get  him  to  go  ahead.  Too  late.  Q.  Did  the  horse 
go  ahead?  A.  Yes;  he  was  going  ahead.  Q.  What  happened?  A.  Well,  just 
as  I  got  clear  of  the  further  rail,  the  east  rail,  they  hit  the  back  of  my  wagon 
and  broke  the  end  all  off  of  the  wagon,  and  knocked  me  over  towards  the  store 
about  fifty  feet  or  more,  I  guess,  and  I  was  right  under  the  wagon.  I  didn't 
know  any  more.    That  is  all." 

On  cross-examination,  he  stated  many  times  that  he  did  not  look 
up  the  track  for  the  car  until  he  was  on  the  track,  and  once  he  said : 
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"  Why,  no;  I  don't  remember  that  I  did."  On  redirect  examina- 
tion he  said :  "  Why,  yes ;  I  looked  that  way,  I  thought."  And 
on  recross  he  said :  "  I  took  a  look  around  of  course  before  I  went 
on  the  track."  And  when  questioned  again:  "No,  I  didn't." 
From  his  whole  testimony  on  the  subject  it  was  manifest  that  he 
had  no  distinct  memory  of  looking  up  the  track  in  the  direction 
from  which  the  car  came  imtil  he  was  on  or  nearly  on  the  track. 
As  to  respondents  mental  condition  at  the  time  of  the  trial,  he 
testified  when  asked  as  to  the  condition  of  his  head  since  the  acci- 
dent: 

"  Well»  it  is  not  the  same  as  it  was  before.  I  feel  kind  of  pain  very  often 
in  my  head,  and  sleep — my  sleep  is  not  right,  kind  of  dazed,  something,  I 
don't  know." 

A  Mrs.  Donovan,  at  whose  house  he  had  lived  for  about  two 
years  and  who  nursed  him  at  the  time  of  the  injury,  testified : 

"  Well,  as  far  as  I  can  explain,  when  he  goes  to  talk  to  you  about  anything 
he  seems  to  do  it  as  if  his  mind  is  away  off  from  Just  what  he  wants  to  talk, 
and  he  seems  to  forget  himself.'' 

Dr.  De  Soto,  who  had  attended  him  regularly  since  the  injury, 
testified : 

''A.  Well,  getting  worse  and  worse  all  the  time ;  that  is  about  it,  seems  to  be 
getting  weaker  in  both  mind  and  body.  I  found  that  his  head  is  affected 
through  the  injury  which  he  received  there,  which  is  probably,  of  course,  the 
contusion  which  was  back  here  which  affects  the  nerve —  Q.  [Interrupting] 
Back  of  the  right  ear?  A.  Back  of  the  right  ear;  yes.  Q.  And  what  is  the 
effect  of  that  blow  and  contusion?  A.  Well,  the  only  effect  which  I  know 
now,  from  what  I  have  treated  him,  would  be  a  loss  of  hearing,  but  it  may 
also  mean  that  he  will  lose  his  mentality.  Treatment  does  not  seem  to  do 
him  any  good.    Q.  He  may  lose  his  mind?    A.  Yes." 

Dr.  Silliman,  who  had  examined  respondent  several  times  in 
consultation  v^ith  Dr.  De  Soto,  testified  to  practically  the  same 
condition. 

In  passing  upon  the  motion  for  nonsuit  the  trial  court  was 
justified  in  taking  into  consideration  this  evidence  of  a  clouded 
mentality  of  the  respondent  when  he  testified.  That  court  could 
not  say,  nor  can  we,  that  the  minds  of  reasonable  men  might  not 
diflFer  as  to  whether  respondent's  testimony  showed  conclusively 
that  he  failed  to  look  before  driving  upon  the  track. 

One  C.  D.  Gaylor,  an  eyewitness,  testified  as  follows : 
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"A.  I  just  Bpoke  to  him,  I  says  —  he  just  watered  his  hone,  and  turned 
awaj  from  the  watering  trough.  I  says,  '  Hello,  Bill.'  I  have  known  him  for 
a  long  time.  He  says,  '  I  am  going  home; '  and  whirled  around  to  cross  the 
track.  There  is  a  little  raise  at  the  track,  I  ^ould  say  six  or  eight  inches, 
maybe,  from  the  planking  up  across  the  track.  I  looks  up,  and  here  was  car 
up  I  should  say  two  or  three  blocks  away  from  there,  and  I  looked  up  and  saw 
the  car  coming.  It  was  coming  [illustrating]  — all  you  could  hear,  whirling 
right  through,  and  Bill  turned  his  head  that  way,  and  he  commenced  hitting 
the  horse  with  the  lines  to  get  across.  The  car  came  and  took  the  back  end 
of  the  wagon  and  over  it  went.  He  didn't  have  time.  If  they  hi^  slacked  up 
at  all  he  would  have  got  off." 

He  further  testified  that  the  car  was  going  at  the  rate  of  twenty- 
five  or  thirty  miles  an  hour;  that  it  did  not  slacken  its  speed  be- 
fore it  struci  the  wagon;  that  it  went  thirty  or  forty  feet  before 
stopping  after  striking  the  wagon;  that  no  bell  was  rung  nor 
whistle  sounded  nor  warning  of  any  kind  given.  On  cross-ex- 
amination he  testified : 

"Q.  Did  you  warn  Mr.  Morris?  A.  No;  there  was  no  time  to.  He  was 
going  across.  I  thought  he  had  plenty  of  time  to  get  across  the  track  when  he 
started  to  cross.  When  I  saw  him,  I  thought  he  had  plenty  of  time  to  get 
across  the  track." 

Mrs.  Katherine  Dawson^  another  eyewitness,  testified  that  the 
horse  was  just  getting  up  on  to  the  track  when  she  first  noticed 
it,  and  the  car  was  then  a  good  way  up  the  track,  and  was  running 
faster  than  usual ;  that  it  did  not  slacken  its  speed  before  it  struck 
the  wagon ;  that  it  pushed  the  wagon  along  ''  quite  a  piece  "  and 
passed  on  some  distance  before  it  stopped;  that  she  did  not  hear 
any  bell  nor  whistle  nor  any  alarm  before  the  car  struck  the  wagon. 

C.  Vietro,  another  eyewitness,  testified  that,  when  he  first  saw 
the  respondent,  the  head  of  the  horse  was  just  going  onto  the  trad: ; 
that  he  saw  the  car  at  that  time  between  50  and  100  yards  away; 
that  the  car  was  going  faster  than  usual,  about  twenty-five  or 
thirty  miles  an  hour ;  that  it  did  not  slacken  speed  before  it  struck 
the  wagon;  that  it  passed  on  twenty-five  or  thirty  feet  after  it 
struck  the  wagon  before  it  stopped,  and  that  he  did  not  hear  any 
bell  nor  any  whistle  nor  any  alarm  of  any  kind. 

One  FrMik  Worth,  a  passenger  on  the  car  testified:  That  the 
car  was 

"going  very  fast,  very  fast,  not  less  than  twenty  miles  an  hour.  ♦  •  •  I 
had  never  ridden  at  that  speed,  to  my  knowledge,  on  a  street  oar  before.** 
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That  the  brake  was  applied  so  suddenly  that  it  threw  him  over 
against  the  next  passenger.  That  the  collision  occurred  almost 
immediately  on  the  application  of  the  brake.  That  just  before  the 
brake  was  applied  the  motorman  was  holding  conversation  with  a 
gentleman  standing  beside  him.  That  after  the  car  struck  the 
wagon  it  went  thirty  or  forty,  perhaps  fifty  feet  before  it  was 
brought  to  a  stop. 

This  court,  in  common  with  other  courts,  has  held  that  the 
failure  to  look  and  listen  before  attempting  to  cross  an  electric 
street  railway  track  at  a  regular  street  crossing  in  a  city  is  not 
negligence  per  se.  Assuming  that  respondent  failed  to  look  as 
soon  as  he  might,  still,  under  the  circumstances  shown  by  the 
evidence,  the  question  of  contributory  negligence  was  one  for  the 
jury.  Roberts  v.  Spokane  Street  By.  Co.,  23  Wash.  826,  63  Pac 
506,  64  L.  R  A.  184;  Burian  v.  Seattle  Electric  Co.,  26  Wash. 
606-613,  67  Pac  214;  Traver  v.  SpoJcwne  Street  By.  Co.,  25 
Wash.  225-237,  65  Pac.  284;  Chisholm  v.  Seattle  Electric  Co., 
27  Wash.  237,  67  Pac  601. 

In  Shea  v.  St.  Paul  City  By.  Co.y  60  Minn.  396,  398,  399,  52 
N.  W.  902,  903,  the  facts  were  almost  identical  with  those  here 
presented.  The  plaintiff's  failure  to  look  for  the  car  till  he  was 
upon  the  track  was  urged  as  negligence  per  se.    The  court  said : 

**  The  falUu^  in  this,  which  runs  all  through  oounBers  aTgument,  is  in  assum- 
ing that  the  degree  of  care  required  at  the  crossing  of  a  highway  and  an 
ordinary  steam  railroad  is  the  test  of  the  care  required  in  crossing  the  track 
of  a  street  railroad  on  a  public  street  The  two  cases  are  not  alike.  In  the 
first  place,  street  cars  do  not,  or  at  least  ought  not  to,  run  at  the  same  rate 
of  speed,  are  not  attended  with  the  same  danger,  and  are  not  so  difficult  to 
stop  quicklj,  as  those  of  an  ordinary  railroad.  In  the  next  place,  the  cars  of 
a  street  railway  have  not  the  same  right  to  the  use  of  the  track  over  which 
they  travel.  *  *  *  It  would  be  inexpedient  to  attempt  any  complete  enu- 
meration of  the  modifications  of  or  exceptions  to  the  general  rules  of  equality 
of  rights  between  street  cars  and  other  vehicles  used  on  a  street.  But  it  is 
certain  that  there  is  no  modification  or  exception  that  relieves  a  street  railway 
company  from  exercising,  at  least,  ai  much  care  to  avoid  collisions  with  other 
vehicles  as  the  owners  of  the  latter  are  required  to  exercise  in  order  to  avoid 
collisions  with  the  cars." 

The  following  cases  are  also  closely  analogous:  Bobbins  v. 
Springfield  St.  By.  Co.,  166  Mass.  30,  42  K  E.  334;  Lawler  v. 
Hartford  St.  By.  Co.,  72  Conn.  74,  43  Atl.  545 ;  Springfield  City 
By.  Co.  V.  Clark,  61  HI.  App.  626 ;  Dennis  v.  North  Jersey  St. 
By.  Co.,  64  K  J.  Law  439,  45  Atl.  807;  Citizens'  Bapid  Transit 
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Co.  V.  Seigrist,  96  Tenn.  119,  83  S.  W.  920;  Memphis  8t.  By.  Co. 
V.  Riddick,  1  St  Ry.  Rep.  769  110  Tenn.  227,  75  S.  W.  924.  It 
was  immaterial  whether  he  looked  or  not  if  he  as  a  reasonably 
prudent  man  would  have  been  justified  in  trying  to  cross,  had  he 
looked  before  starting  to  cross,  and  had  he  then  seen  the  car  where 
he  and  his  other  witnesses  said  it  was  even  after  he  was  partially 
on  the  track.  All  of  these  witnesses  concur  in  saying  that,  had 
the  car  been  nmning  at  a  usual  rate  of  speed,  he  would  have  had 
plenty  of  time  to  cross.  Under  the  evidence  the  question  as  to 
whether  he  was  negligent  in  failing  to  look  before  starting  to  cross 
the  track  was  plainly  one  for  the  jury.  Burian  v.  Seattle  Electric 
Co.,  supra;  Nappli  v.  Seattle,  Benton  &  S.  B.  Co.,  61  Wash.  171, 
112  Pac  89. 

Moreover,  even  assuming  that  the  respondent  was  negligent  as 
a  matter  of  law,  that  would  not  preclude  his  recovery  unless  that 
negligence  was  the  proximate  or  efficient  cause  of  the  injury.  On 
this  straight  stretch  of  track  it  is  obvious  that,  if  he  could  have 
seen  the  car  in  time  to  stop,  the  motorman  on  the  car  could  have 
seen  him  in  time  to  stop  the  car  if  it  was  going  at  a  reasonable  rate 
of  speed. 

If  the  testimony  of  the  respondent  and  of  the  other  witnesses  to 
which  we  have  referred  was  true,  as  must  be  assumed  on  motion 
for  nonsuit,  then  the  car  was  at  least  150  or  200  feet  away  when 
respondent  drove  upon  the  track.  To  one  watching  him  his  inten- 
tion to  cross  must  have  been  apparent  when  the  car  was  even 
farther  away. 

The  appellant  had  no  absolute  right  of  way  at  the  crossing.  Its 
right  was  no  greater  than  that  of  the  respondeat.  Their  rights 
and  duties  were  reciprocal.  Whether  the  motorman  could  have 
seen  the  respondent's  danger  in  time  to  stop  the  car  was  a  question 
of  fact 

If  he  could,  it  was  his  duty  to  do  so,  regardless  of  any  negligence 
of  respondent,  and  the  failure  to  do  so  was  the  proximate  cause 
of  the  injury.  These  were  questions  for  the  jury.  Heinel  v. 
People's  By.  Co.,  6  Pennewill  (Del.)  428,  67  Atl.  173;  Powers  v. 
Des  Moines  City  By.  Co.,  (Iowa)  115  N.  W.  494;  Atwood  v. 
Bangor,  etc.,  By.  Co.,  91  Me.  399,  40  Atl.  67;  Baltimore,  etc..  By. 
Co.  V.  Bifcowitz,  89  Md.  338,  43  Atl.  762 ;  Weitzmun  v.  Nassau 
Elec.  B.  Co.,  33  App.  Div.  585,  53  N.  Y.  Supp.  905.  The  motion 
for  nonsuit  was  properly  overruled.  The  case  of  Flvhart  v.  Seat- 
tle Electric  Co.,  7  St.  Ry.  Rep.  763,  118  Pac.  51,  is  clearly  dis- 
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tinguished  from  the  case  here  upon  the  facts.  There  the  accident 
was  not  at  a  street  crossing.  The  plaintiff  saw  the  car,  and  had 
ample  time  to  stop.  He  was  a  pedestrian,  and  had  no  team  to 
distract  his  attention. 

The  appellant^s  motion  for  a  new  trial  was  also  properly  denied. 
It  is  plain  from  our  analysis  of  the  evidence  produced  on  respond- 
ent's part  that  it  was  ample  to  take  the  case  to  the  jury  on  the 
question  of  appellant's  negligence,  both  as  to  a  negligently  danger- 
ous rate  of  speed  and  as  to  the  failure  to  ring  the  bell  or  give  other 
warning.  It  would  be  useless  to  review  the  appellant's  evidence 
in  detaiL  It  positively  contradicted  the  respondent's  evidence  on 
every  material  point.  The  appellant's  contention  is  that  a  new 
trial  should  have  been  granted  on  the  ground  of  insufficiency  of  the 
evidence  to  sustain  the  verdict.  No  question  is  raised  on  the 
court's  instructions.  The  trial  court  had  the  right  to  and  is  pre- 
sumed to  have  considered  the  weight  of  the  evidence.  He  saw  the 
witnesses  and  heard  them  testify.  He  has  expressed  no  doubt  as 
to  the  sufficiency  of  the  evid^ice  to  sustain  the  verdict.  The 
motion  was  necessarily  addressed  to  his  discretion.  Where  the 
evidence  is  so  palpably  conflicting  as  that  here  presented,  the  case 
is  one  for  the  jury.  It  was  no  abuse  of  discretion  to  refuse  ia  new 
trial. 

The  judgment  is  affirmed. 

DuNBAB,  C.  J.,  and  Cbow,  Chadwick  and  Mobbis,  JJ.,  concur. 


AUwein  v.  Metropolitan  St.  Ry.  Co. 
(ELansas  —  Supreme  Court) 

INJT7BIB8  TO  PASSENQEB  AUOHTINO  FBOIC  CaB;   SuDDEN  StABITNG  OF  CaB  BT 
MOTOBICAN;  EVTOENCV;  CONTBIBUTOBT  NeOUOENCB;  NeGUOENOB;  BuBDBN 

OF  Pboof.  —  In  the  petition  herein  it  is  alleged  that  plaintiff  was  riding 
in  defendant's  street  car;  that  the  car  came  to  a  standstill  at  a  crossing; 
that,  as  she  was  in  the  act  of  alighting,  the  car  was  negligently  and  vio- 
lently started  forward  by  the  motorman  with  such  force  as  to  throw  her 
off  the  car  and  down  upon  the  pavement.  Held,  if  it  appears  by  the  evi- 
dence that  the  car  was  not  brought  to  a  standstill,  but  was  still  slowly 

Bmrdem  of  Proof  as  to  Oontrllmtory  Hesllcomoo.  —  The  question  of 
the  burden  of  proof  of  contributory  n^ligence  or  freedom  therefrom  is  dis- 
cussed in  Nellis  on  Street  Railways  (2d  Ed.),  g  501.  See  also  Chamberlayne's 
Modem  Law  of  Evidence,  chapter  11. 
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moving  at  the  time  of  the  accident,  this  doee  not  neoeeearify  defeat  the 
right  of  recovery. 

In  such  case,  to  sustain  the  action,  the  evidence  as  a  whole  must  show 
that  the  injury  occurred  substantially  as  alleged,  and  that  the  negligent 
act  of  defendant's  employee  was  the  proximate  cause  of  the  injury. 

In  such  a  case,  where  the  answer  is  a  general  denial  only,  contributory 
negligence  not  being  pleaded,  the  defendant  may  introduce  any  evidence 
which  goes  to  controvert  the  facts  which  the  plaintiff  is  bound  to  estab- 
lish, in  order  to  sustain  the  action. 

Under  such  pleading,  the  plaintiff,  in  order  to  sustain  the  action,  is  not 
bound  to  prove  that  she  did  no  act,  or  that  she  did  not  omit  to  do  any- 
thing, which  contributed  to  her  injury:  If,  however,  the  plaintiiTs  evi- 
dence does  show  that  she  negligently  did  something,  or  negligently  failed 
to  exercise  reasonable  care  for  her  own  safety,  which  act  or  omission  waa 
the  proximate  cause  of  her  injury,  she  may  not  recover  therefor. 

(I^Uabus  by  the  Court.) 

DirENDAirT  appeals  from  a  judgment  for  plaintiff.    Reported  120  Pac  550. 

0.  L.  Miller,  C.  A.  Miller  and  Samuel  Maker,  for  appellant 
William  H.  McCamish,  for  appellee. 

Opinion  by  Smith,  J.: 

This  is  an  action  to  recover  damages  for  personal  injuries, 
allied  to  have  been  8u£Fered  by  the  appellee  while  she  was  a  pas- 
senger upon  appellant's  street  car  in  Kansas  City,  Kan.  In  her 
petition  she  claims  that,  while  she  was  a  passenger  upon  such  street 
car,  the  car  approached  the  intersection  of  Eleventh  street  and 
Minnesota  avenue,  and  same  to  a  standstill ;  that  thereupon  she 
alighted  therefrom,  and  as  she  stepped  on  the  lower  step  of  the  car 
it  was  carelessly,  negligently  and  violently  started  forward  by  the 
motorman  in  charge  with  such  force  as  to  throw  her  oflF  the  car 
and  down  upon  the  pavement.  She  further  alleged  specially  the 
extent  of  her  injuries  and  the  effects  thereof,  and  prayed  for  dam- 
ages in  the  sum  of  $2,000  and  costs.  The  answer  was  a  general 
denial.     The  case  was  tried  to  a  jury. 

The  plaintiff  and  two  or  three  witnesses  on  her  behalf  testified 
to  facts  substantially  in  accordance  with  the  allegations  of  the 
petition.  The  conductor  and  motorman,  who  were  in  charge  of 
the  car,  and  two  or  three  other  witnesses,  testified,  in  substance, 
that  the  car  had  not  stopped,  but  was  moving  at  the  time  the 
appellee  stepped  off  and  fell.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $461.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  according  to  the  verclict. 
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The  appellant  urges  only  four  of  the  eight  assignments  of  error 
set  forth  in  the  abstract.  It  is  urged,  in  No.  1,  that  the  court  erred 
in  permitting  the  appellee  to  testify  in  rebuttal  that  on  the  same 
trip,  and  before  the  accident,  she  heard  the  conductor  say  that  he 
was  behind  time,  and  he  hurried  everybody  up  and  started  the  car 
almost  before  the  people  could  get  on. 

No.  2  relates  to  similar  objections  to  rulings  upon  the  evidence 
of  a  witness,  Mrs.  Briggs,  who  testified  to  similar  expressions  of 
the  conductor. 

Before  this  evidence  was  oflFered,  Mr.  Barber,  assistant  superin- 
tendent of  the  railway  company,  had  testified  that  this  particular 
car  was  not  late;  that  it  was  on  time;  that  it  was  an  extra  car 
making  an  extra  trip ;  that  it  really  was  not  marked  down  on  the 
time  card  for  that  trip.  The  evidence  objected  to  was  oflFered  in 
rebuttal  of  these  statements.  It  is  also  claimed  that  this  was 
pertinent  to  show  in  what  manner  the  car  was  handled  at  the  time 
of  the  accident.  In  any  event,  the  evidence  does  not  seem  very 
material,  as  several  witnesses  on  each  side  testified  as  to  how  the 
car  was  handled  at  the  immediate  time  of  the  accident. 

The  sixth  instruction  was  as  follows : 

"  If  you  do  not  find  from  the  preponderance  of  the  evidence  that  the  plaintiff 
was  injured  as  a  direct  and  natural  result  of  the  negligence  of  the  defendant's 
servants  in  starting  the  car  in  question  while  the  plaintiff  was  in  the  act  of 
alighting  therefrom,  then  your  verdict  will  he  for  the  defendant." 

The  issue  was  thereby  clearly  defined  to  the  jury,  and  the  evi- 
dence of  the  witness,  even  if  impertinent,  was  not  prejudicial. 

The  third  and  fourth  assignments  of  error  may  also  be  con- 
sidered together.  The  third  claim  of  error  is  to  the  refusal  of  the 
court  to  give  an  instruction,  requested  by  appellant,  which  reads 
as  follows : 

"  If  you  believe  from  the  evidence  that  the  plaintiff  stepped  from  a  moving 
car,  and  in  consequence  thereof  received  the  injuries  of  which  she  complains, 
then  your  verdict  should  be  for  the  defendant." 

In  lieu  thereof,  and  upon  this  is  based  the  fourth  assignment  of 
error,  the  court  gave  the  following  instruction : 

"  If  you  find  from  the  evidence  that  the  plaintiff  stepped  from  the  car  in 
question  while  the  same  was  moving,  and  that  such  act  on  her  part  was  the 
proximate  cause  of  the  injuries  of  which  she  complains,  then  your  verdict 
should  be  for  the  defendant." 
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We  think  the  latter  is  the  better  statement  of  the  law.  It  will 
be  observed  that  contributory  negligence  was  not  pleaded  in  de- 
fense, yet  without  such  pleading,  if  the  plainti£F  did  an  act  which 
was  the  proximate  cause  of  her  injuries,  she  could  not  recover,  as 
the  court  plainly  told  the  jury.  Under  the  instruction  asked  by 
the  appellant,  it  would  seem  to  be  implied  that  the  act  of  stepping 
from  a  moving  car  is  negligence  per  se,  and  ipso  facto  debarred  a 
recovery.  This  proposition  has  inferentially  been  decided  ad- 
versely in  A.,T.£  8.  F.  By.  Co.  v.  Holloway,  71  Kan.  1,  80  Pac. 
31 ;  also  in  Irvin  v.  Mo.  Pac.  By.  Co.,  81  Kan.  649, 106  Pac.  1063, 
26  L.  R  A.  (N.  S.)  739. 

Moreover,  the  instruction  asked  by  the  appellant  and  refused  by 
the  court  would  seem  to  put  the  question  of  appellant's  negligence 
in  issue  as  fully  as  would  an  allegation  in  the  answer  that  the 
appellee  was  guilty  of  contributory  negligence  in  stepping  from 
the  car  while  it  was  moving.  While  it  is  true,  if,  in  such  action, 
the  evidence  of  the  party  seeking  to  recover  damages  for  an  injury 
shows  that  the  injury  occurred  through  his  own  fault  as  the  proxi- 
mate cause,  he  cannot  recover,  it  is  also  true  that  if  the  defendant, 
in  such  a  case,  relies  upon  contributory  negligence  as  a  defense  he 
must  allege  and  prove  it  Stevens  v.  M.,  K.  &  T.  By.  Co.,  84 
Kan.  447,  113  Pac.  398.     Under  the  Kansas  Code, 

**  the  defendant  may  set  forth  as  many  grounds  of  defense  *  *  *  at  ha 
may  have."    Civ.  Code,  §  97  (Gen.  St.  1909,  §  5690). 

In  Kan.  Pac.  By.  Co.  v.  Pointer,  14  Kan.  37,  it  is  said : 

"  Contributory  negligence  on  the  part  of  the  plaintiff  is  matter  of  defense; 
and  if  the  record  shows  negligence  of  the  defendant,  and  is  silent  as  to  the 
conduct  of  the  plaintiff,  a  judgment  for  the  plaintiff  will  be  upheld." 

See  also  K.  C,  L.  &  8.  B.  Co.  v.  Phillibert,  25  Kan.  683 ;  29  Cyc. 
580;  5  Encyc.  PI.  &  Pr.  10. 

Without  pleading  contributory  n^ligence,  however,  as  a  defense, 
the  defendant  in  this  action  was  entitled  to  introduce  any  evidence 
which  tended  to  controvert  the  facts  which  the  plaintiff  was  bound 
to  establish,  in  order  to  sustain  her  action.  Davis  v.  McCrocklin, 
34  Kan.  218,  8  Pac.  196;  Light  Co.  v.  Waller,  65  Kan.  51^4,  70 
Pac.  365 ;  Bailway  Co.  v.  Brickell,  73  Kan.  274,  85  Pac.  297. 

Under  the  pleadings  in  this  ease,  the  plaintiff  was  not  bound  to 
prove  that  she  did  no  act,  or  that  she  did  not  omit  to  do  any  act, 
the  doing  of  which  or  the  omission  to  do  which  contributed  to  h^ 
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injury.  Hence  the  defendant  was  not  entitled  to  prove  either 
that  ^e  did  or  omitted  to  do  such  acts.  If,  however,  the  plaintiff's 
evidence  was  such  that  the  jury  might  infer  from  it  that  the  injury 
resulted  from  some  act  or  omission  of  her  own  as  the  proximate 
cause  thereof,  the  defendant  was  entitled  to  an  instruction  referring 
this  question  of  fact  to  the  jury.  The  court  in  this  case  gave  the 
jury  such  an  instruction* 

We  think  that  there  was  a  fair  trial,  and  that  no  substantial  error 
was  committed  by  the  court 

The  judgment  is  affirmed. 

Johnston,  C.  J.,  and  Mason,  Benson  and  West,  JJ.,  con- 
curring. 

PoRTEK,  J.  (dissenting).  The  appellant's  objections  to  the  in- 
struction are  not  based  upon  the  theory  that  it  is  negligence  per  se 
to  step  from  a  moving  car.  The  complaint  is  that  the  instruction 
given  should  not  have  been  substituted  for  the  one  requested,  and 
that  it  brought  into  the  case  the  question  of  contributory  negli- 
gence, and,  in  effect,  charged  that,  although  the  jury  believed  from 
the  evidence  that  the  car  had  not  stopped  when  the  plaintiff 
attempted  to  alight,  she  could  recover,  unless,  in  the  opinion  of 
the  jury,  under  all  the  circumstances,  her  act  in  stepping  from  the 
moving  car  was  negligence,  and,  in  addition,  that  it  was  the  proxi- 
mate cause  of  her  injury.  As  a  matter  of  law,  she  could  recover 
only  by  establishing  that  the  defendant  negligently  started  the  car 
after  it  had  stopped,  and  while  she  was  attempting  to  alight.  The 
specific  and  only  negligence  alleged  is  that  the  car  ^^  came  to  a 
standstill "  at  or  near  the  usual  place  for  passengers  to  get  off,  and 
that  while  plaintiff  was  in  the  act  of  getting  off  the  defendant  care- 
lessly and  negligently  started  the  car  suddenly  forward  and  caused 
her  to  fall.  In  actions  of  this  kind  it  has  been  repeatedly  de- 
clared that  the  plaintiff  must  recover  upon  the  specific  acts  of  neg- 
ligence complained  of,  and  no  other.  Telle  v.  Rapid  Transit  Ry. 
Co.,  50  Kan.  455,  81  Pac.  1076;  Southern  K.  Ry.  Co.  v.  Griffith^ 
54  Kan.  428,  38  Pac  478 ;  St.  John  v.  Berry,  63  Kan.  775,  66  Pac 
1031 ;  Planing  MUl  Co.  v.  Baker,  74  Kan.  120,  85  Pac  1016. 
Contribut<Jry  negligence  was  not  pleaded ;  nor  was  it  injected  into 
the  case  by  the  instruction  requested.  The  instruction  asked  was 
based  upon  the  evidence  of  a  number  of  witnesses,  including  a 
fellow  passenger  of  plaintiff,  who  testified  that  plaintiff  got  off  the 
car  before  it  stopped,  and  against  the  express  warning  of  the  con- 
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ductor.  In  the  recent  case  of  Behen  v.  Street  Railway  Co.,  85 
Kan*  491,  118  Pac.  73,  the  plaintiff  claimed  to  have  been  injured 
in  the  same  manner,  and  a  similar  instruction  was  complained  of. 
Solely  because  the  defendant  had  set  up  the  plea  of  contributory 
negligence,  and  offered  proof  in  support  of  such  defense,  we  held 
that  it  had  invited  the  instruction,  and  that  the  giving  of  it  was 
therefore  not  reversible  error.  In  the  case  at  bar,  where  the  facts 
were  alike  in  every  respect,  the  defense  was  a  general  denial ;  and 
the  defendant  was  clearly  entitled  to  an  instruction  that  plaintiff 
could  not  recover  if  the  jury  believed  from  the  evidence  that,  as  a 
matter  of  fact,  she  was  injured  by  stepping  from  the  car  before  it 
stopped.  If  she  did  this,  she  could  not  recover,  irrespective  of 
whether  her  act  was  negligence  per  se  or  negligence  in  any  sense, 
and  regardless  of  whether  it  was  the  proximate  cause  of  fier  in- 
jury, because,  imless  the  car  had  stopped,  and  started  suddenly 
forward  while  she  was  in  the  act  of  stepping  from  it,  the  company 
was  not  negligent.  It  is  not  negligence  for  a  street  car  company 
to  keep  its  cars  moving  to  the  end  of  their  destination.  In  the 
absence  of  negligence  on  the  part  of  the  defendant,  the  plaintiff 
certainly  was  not  entitled  to  recover,  merely  because  the  jury 
might  be  willing  to  say,  under  the  circimistances,  that  she  was  not 
negligent  in  stepping  from  the  car,  or  because,  as  every  one  knows, 
it  is  not  negligence  per  ae  to  step  from  a  moving  car.  The  follow- 
ing excerpt  from  appellant's  brief  will  demonstrate  that  appellant 
is  not  claiming  that  to  step  from  a  moving  car  is  negligence  per  se: 

'*  The  defendant  had  the  right  to  have  the  legal  effect  of  the  state  of  facta 
for  which  it  contended  simply  and  sharply  d^lned  to  the  jury ;  and  hence  asked 
the  instruction  which  it  did.  It  is  to  no  purpose  to  say  that  it  is  not  always 
negligence  to  step  from  a  moving  car.  Such  a  proposition  is  in  nowise 
involved  in  the  consideration  of  the  rejection  of  the  instruction  asked.  The 
plaintiff  denies  she  stepped  off  the  moving  car.  She  does  not  confess  it,  and 
attempt  to  excuse  herself  for  doing  so;  and  hence  the  instruction  met  the 
conflicting  contentions  fully  and  precisely,  and  should  have  been  given  without 
modification." 

Nothing  is  said  in  the  opinion  respecting  the  error  of  the  court 
in  permitting  plaintiff  in  rebuttal  to  testify  to  what  she  claims 
occurred  when  the  conductor,  after  the  accident,  helped  her  up 
from  where  she  had  fallen.  She  was  allowed,  over  the  objections 
of  the  defendant,  and  outside  of  any  issue  raised  by  the  pleadings, 
to  testify  that  he  spoke  to  her  in  a  rude  and  unseemly  manner,  and 
that  he  employed  unnecessary  force  in  assisting  her  to  arise. 
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^Q.  What  did  this  conductor  do,  if  anything,  to  i^saiat  you  to  your  feet? 
(Objected  to  as  not  rebuttal,  mere  repetition,  incmnpetent  and  irrdevant.) 
The  Court:  Overruled.  *  *  *  A.  Why,  he  took  me  by  — he  took  me  by 
my  left  arm,  and  jerked  me,  and  aays,  '  You  aren't  hurt,'  and  shored  me  back 
twice,  and  says,  '  You  aren't  hurt.'  And  he  says,  '  I  will  get  aeren  days  for 
this.'    And  I  could  not  talk." 

This  was  not  in  rebuttal  of  any  evidence  offered  by  the  defend- 
ant I  think  its  admission  was  error,  and  that  it  probably  in- 
fluenced the  amount  of  the  recovery. 

Upon  the  whole  record  I  cannot  assent  to  the  judgment  of 
affirmance. 

BuBOH,  J.y  also  dissents. 


Kneeshaw  v.  Detroit  United  Ry. 
(Miehigaa  —  Supreme  Court) 

AuTOUoanM',  Collision  with  Stbxet  Cab;  Passbngeb  Chamkablb  with 
NxGUOKNoe  or  Daivnu  —  Where  the  owner  and  driver  of  an  automobile, 
after  discovering  that  the  steering  gear  will  not  respond  to  the  lever,  fails 
to  stop  the  machine  and  allows  it  to  continue  in  a  circle  and  collide  with  a 
street  car,  he  is  guilty  of  contributory  negligence,  and  a  passenger  riding 
with  him  is  chargeable  with  his  negligence  and  cannot  recover  for  injuries 
received  from  the  coUision. 

PLAIiTTiFr  brings  error  from  judgment  for  defendant    Reported  135  N.  W. 

903. 

IMPUTATIOH  OF  HEOUOEirCB  OF  DBIVBB  OF  AUTOXOBILB 
TO  PABSEHOEB  THBRKIH. 

(See  Huddy  on  Automobiles  [3d  Ed.],  §§  113  and  114.) 

The  holding  of  the  above  reported  case,  so  far  as  it  imputes  the  negligence 
of  the  driver  of  an  automobile  to  a  passenger  riding  therein,  seems  contrary  to 
the  general  trend  of  opinion  upon  the  question.  It  is  generally  held  that  the 
nei^igence  of  the  driver  will  not  be  imputed  to  the  passenger. 

Ualtod  States.  — City  of  Baltimore  v.  State  of  Maryland,  166  Fed.  641, 
92  C.  C.  A.  335;  Dale  v.  Denver  City  IVamway  Co.,  173  Fed.  787,  97  C.  C.  A. 
611. 

Oallfomla.  —  Lininger  v.  San  Francisco,  etc,  R.  Co.,  (Cal.  App.)  123  Pac 
235. 

Ooaaeotioiit.  —  Clark  v.  Connecticut  Co.,  7  St  Ry.  Rep.  323,  83  Conn.  219, 
76  Atl.  523. 

Illinois.  —  Qaffney  v.  City  of  Dixon,  157  III.  App.  589. 

Ifovisiaiui.  —  Roby  v.  Kansas  City  Southern  Ry.  Co.,  58  So.  696. 

httflotta.  —  Chadboumo  v.  Springfield  St.  Ry.  Co.,  6  St.  Ry.  Rep.  626, 
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N.  Calvin  Bigelow,  of  Detroit  (Henry  C.  L.  Forler,  of  Detroit, 
of  coimflel)^  for  appellant. 

Brennan,  Donnelly  £  Van  De  Mark,  of  Detroit,  for  appellee. 

Opinion  by  Bibd,  J. : 

This  is  a  personal  injury  case  in  which  the  trial  court,  at  the 
conclusion  of  the  proofs,  directed  a  verdict  for  the  defendant  The 
plaintiff  has  assigned  error.  The  plaintiff  and  one  Hodgson  were 
riding  with  Mr.  Edward  Frolich  in  his  electric  automobile  in  the 
city  of  Detroit,  going  east  on  Jefferson  avenue,  intending  to  turn 
down  Brush  street     When  they  reached  Brush  street  they  were 

199  Mass.  574,  85  N.  £.  737.  See  also  Beaucage  v.  Hereer,  206  Mass.  492,  92 
N.  K  774. 

MlaaovrL  — Turney  v.  United  Rys.  Go.  of  St  Louis,  155  Mo.  App.  513,  135 
a  W.  93;  Rush  v.  Metropolitan  St  Ry.  Co.,  157  Mo.  App.  504,  137  S.  W.  1029; 
McFadden  v.  Metropcditan  St  Ry.  Co.,  161  Mo.  App.  652,  143  S.  W.  884 

How  Jersey.  —  Horandt  v.  Central  R.  Co.  of  New  Jersey,  83  Atl.  511. 

Hew  Tork.  — Ward  v.  Brooklyn  Heights  R.  Co.,  119  App.  Div.  487,  104 
N.  Y.  Supp.  95,  ard,  190  N.  Y.  559,  83  N.  E.  1134;  Jerome  v.  Hawley,  147 
N.  Y.  App.  Div.  475,  131  N.  Y.  Supp.  897;  Terwilliger  y.  Long  Island  R.  Co., 
152  N.  Y.  App.  Div.  168,  136  N.  Y.  Supp.  733. 

PenaaylTAiOa. — Wachsmith  y.  Baltimore,  etc,  R.  Co.,  233  Pa.  St  465,  82 
Atl.  755. 

WaaldastoB.  —  Wilson  y.  Puget  Sound  Elec  Co.,  52  Wash.  522, 101. Pac.  50. 

In  WisooBsin  it  may  be  that  the  rule  is  similar  to  that  of  the  reported  ease 
to  the  effect  that  the  negligence  of  the  driver  is  imputed  to  the  passenger. 
Lauson  v.  Town  of  Fond  Du  Lac,  141  Wis.  57,  123  N.  W.  629. 

In  applying  the  general  rule  it  is  held  that,  where  the  passenger  is  a  mere 
guest  of  the  driver  or  owner  of  the  car,  and  has  no  control  over  the  movements 
thereof,  the  negligence  of  the  driver  is  not  imputed.  Dale  y.  Denver  City 
Tramway  Co.,  173  Fed.  787,  97  C.  C.  A.  511;  Lininger  v.  San  Francisco,  etc, 
R.  Co.,  (Cal.  App.)  123  Pac  235;  Chadboume  v.  Springfield  St  Ry.  Co.,  6  St 
Ry.  Rep.  625,  199  Mass.  574,  85  N.  E.  737;  Tumey  v.  United  Rys.  Co.  of  St 
Louis,  155  Mo.  App.  513,  135  S.  W.  93;  Jerome  v.  Hawley,  147  N.  Y.  App. 
Div.  475,  131  N.  Y.  Supp.  897 ;  Terwilliger  v.  Long  Island  R.  Ca,  152  N.  Y. 
App.  Div.  168,  136  N.  Y.  Supp.  733. 

The  negligence  of  a  husband  driving  an  automobile  is  not  imputed  to  the 
wife  riding  therein.  Clark  v.  Connecticut  Co.,  7  St  Ry.  Rep.  323,  83  Conn. 
219,  76  Atl.  523;  Gaffney  v.  City  of  Dixon,  157  HI.  App.  589. 

The  negligence  of  the  chauffeur  of  a  car  hired  by  the  passengers  is  not  to 
be  imputed  to  such  passengers,  where  they  exercise  no  control  over  the  diauf- 
feur  except  to  indicate  the  route  they  wish  to  travel,  or  the  place  to  which  they 
wish  to  go.  Roby  v.  Kansas  City  Southern  Ry.  Co.,  (La.)  58  So.  696;  Wilson 
V.  Puget  Sound  Elec  Co.,  52  Wash.  522,  101  Pac  50. 

The  negligence  of  the  chai^eur  of  a  sight-seeing  automobile  is  not  imputable 
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prevented  from  doing  so  by  reason  of  a  wagon  which  was  in  the 
way,  so  they  continued  their  course  on  JeflFerson  avenue  ninety  to 
one  hundred  feet  beyond  the  intersection*  At  this  point  fibey 
started  to  circle  around  to  the  left,  intending  to  go  straight  into 
Brush  street*  After  they  crossed  the  defendant's  tracks  and  were 
nearing  the  north  curb,  Mr.  Frolich  discovered  that  the  steering 
gear  had  caught  in  some  way  and  would  not  respond  to  the  lever. 
The  machine  kept  on  in  a  circle,  reaching  the  south  curb  just  east 
of  Brush  street,  when  it  immediately  started  northward  on  the 
second  circle.  When  it  reached  defendant's  south  track  it  collided 
with  one  of  its  east-bound  cars,  wrecking  the  automobile  and  in- 


to a  passenger  therein.  Rush  t.  Metropcditan  St.  Ry.  Co.,  167  Mo.  App.  504, 
137  S.  W.  1029;  McFadden  ▼.  Metropolitan  8t  Ry.  Co.,  161  Ma  App.  662,  143 
8.  W.  884. 

Where  a  passenger  in  an  automobile  is  an  emplcyyee  of  the  company,  the 
driver  of  the  car  being  a  member  of  the  company,  the  negligence  of  the  driver 
is  not  imputed  to  the  passenger.  Ward  t.  Brooklyn  Heights  R.  Co.,  119  N.  Y. 
App.  Div.  487,  104  N,  Y.  Supp.  96,  aTd,  190  N.  Y.  669,  83  N.  E.  1134. 

The  negligence  of  the  owner  and  operator  of  an  automobile  engaged  in  taking 
a  lunatic  and  attendant  to  an  asylum  is  not  imputable  to  the  attendant. 
Wachsmith  t.  Baltimore,  etc,  R.  Co.,  233  Pa.  8t  466,  82  Atl.  766. 

Though  the  negligence  of  the  driver  is  not  imputable  to  the  passenger,  the 
latter  is  under  the  duty  of  exercising  reasonable  care  for  his  safety,  and  a 
failure  to  so  do  renders  him  guilty  of  contributory  negligence.  Clark  v. 
Connecticut  Co.,  7  6t  Ry.  Rep.  323,  83  Conn.  219,  76  Atl.  623;  Wilson  v.  Puget 
Sound  Elec  Co.,  62  Wash.  622,  101  Pac  60. 

The  duty  is  not  imposed  upon  the  passenger  in  every  case  to  look  and  listen 
for  approaching  cars  when  about  to  cross  a  railway  track,  but  he  is  bound  to 
use  reasonable  care  under  all  the  circumstances.  Clark  v.  Connecticut  Co.,  7 
St.  Ry.  Rep.  323,  83  Conn.  219,  76  Atl.  623.  To  charge  a  wife  with  negligence 
in  riding  in  an  automobile  driven  by  her  husband,  where  she  knows  that  he 
has  an  injured  hand,  she  must  also  know  that  because  of  such  condition  he 
was  unable  to  manage  the  car  with  ordinary  safety.  Gaffney  v.  City  of  Dixon, 
167  IlL  App.  689.  .But  the  fact  that  the  passenger  rode  a  distance  of  about 
1/>00  feet  in  about  twenty  seconds  without  remonstrance  or  even  suggestion 
to  the  driver  that  he  stop  the  car  or  slacken  its  speed  charges  him  with  negli- 
gence. Jepson  V.  Crosstown  St.  Ry.,  72  Misc.  (N.  Y.)  103,  129  N.  Y.  Supp. 
233.  In  Chadboume  v.  Springfield  St.  Ry.  Co.,  6  St.  Ry.  Rep.  626,  199  Mass. 
674,  86  N.  £.  737,  the  court,  discussing  the  negligence  of  a  passenger,  said: 
"  She  seems  to  have  conducted  herself  as  an  invited  guest  of  the  driver  of  an 
automobile  or  other  vehicle  naturally  would  do.  She  trusted  him  as  to  the 
running  of  the  machine;  that  is,  she  did  not  attempt  to  interfere  with  his 
management  of  the  automobile.  In  view  of  her  inexperience  and  of  what 
might  have  been  found  to  be  the  skill  and  experience  of  the  driver,  the  jury 
might  well  have  thought  that  this  was  a  wise  course  on  her  part." 
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juring  plaintiff.  The  view  which  the  trial  court  took  of  the  proofs 
was  that  they  failed  to  establish  the  negligence  of  the  defendant, 
but  did  establish  the  contributory  negligence  of  Mr.  FrolicL 

There  is  much  discussion  in  the  briefs  of  counsel  as  to  the  occur- 
rences which  preceded  and  led  up  to  the  collision,  and  counsel  are 
in  direct  conflict  as  to  many  of  the  incidents.  We  think  it  would 
profit  little  to  discuss  the  question  of  the  negligence  of  the  defend- 
ant, for  the  reason  that,  whatever  our  conclusion  might  be  as  to 
that  question,  the  case  will  have  to  be  affirmed  on  the  ground  of 
the  contributory  negligence  of  Mr.  Frolich,  whose  negligence,  so 
far  as  this  case  is  concerned,  is  the  negligence  of  the  plaintiff. 

It  was  clearly  the  duty  of  Mr.  Frolich  to  stop  his  car  when  he 
learned  that  he  could  not  guide  it  He  learned  this  fact  just 
after  he  crossed  the  tracks  the  first  time  while  on  his  way  north 
around  the  circle.  Instead  of  stopping  his  car,  as  an  ordinarily 
prudent  person  would  do,  he  kept  on  around  the  circle  and  passed 
in  front  of  the  street  car  and  completed  the  circle  at  the  south 
curb,  and  immediately  started  on  another  circle  knowing  the  street 
car  was  very  near.  The  automobile  was  not  traveling  at  any  time 
to  exceed  two  miles  an  hour,  and  had  he  shut  off  his  power  or 
applied  his  brake  at  any  point  before  starting  on  the  second  circle, 
the  machine  would  have  stopped  almost  instantly.  The  failure 
to  use  the  usual  and  ordinary  instrumentalities  provided  for  stop- 
ping the  car  is,  under  the  circumstances  of  this  case,  such  contribu- 
tory negligence  as  will  bar  a  recovery. 

In  attempting  to  excuse  plaintiff's  failure  to  stop  the  automobile, 
his  counsel  argues  that  plaintiff  was  suddenly  placed  in  a  position 
of  peril,  and  he  seeks  to  apply  the  rule  that  is  often  applied  in  such 
cases.  The  difficulty  with  this  contention  is  the  plaintiff  was  not 
suddenly  placed  in  a  position  of  peril.  He  knew  when  he  crossed 
the  tracks  going  north  on  the  first  circle  that  he  could  not  control 
his  automobile,  and  he  had  ample  opportunity  to  think  and  act 
while  he  was  going  on  around  the  circle  and  before  he  reached  the 
south  curb.  If  Mr.  Frolich  had  not  discovered  that  his  steering 
gear  was  out  of  order  until  after  he  had  crossed  in  front  of  the  car, 
there  might  be  some  room  for  such  a  claim.  The  facts  as  Mr. 
Frolich  himself  details  them  leave  no  room  for  the  application  of 
that  rule. 

It  is  also  urged  that,  even  though  plaintiff  were  negligent,  the 
motorman  should  have  discovered  the  peril  plaintiff  was  in  and 
averted  the  collision.     After  the  automobile  crossed  the  track  in 
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front  of  the  car  gomg  toward  the  south  curb^  it  was  apparently  in 
a  place  of  saf etj^  and  it  was  not  until  it  circled  around  and  com- 
menced to  approach  the  track  again  that  the  motorman  had  any 
reason  to  suspect  that  plaintiff  was  in  any  danger.  After  that^ 
and  before  the  impact,  the  time  was  very  brief,  and  there  is  no 
proof  that  the  motorman  did  not  do  what  he  could  to  avoid  the 
collision. 

The  judgment  of  the  trial  court  is  affirmed. 


Evan^lle  A  8.  I.  Traction  Co.  v.  Johnson. 
(Indiana  —  Appellate  Court.) 

1.  OoLUBioir  Wrra  Wagon  at  Cbossino;  Injubt  to  Dbiveb;  Complaint.  —  A 

complaint  in  an  action  to  recover  for  personal  in  juries  sustained  from  a 
coUision  of  defendant's  street  car  with  plaintiff's  wagon  at  a  crossing, 
which  charges  the  defendant  with  negligence  in  running  its  oar  into  plain- 
tiff's wagon  after  it  was  in  a  place  of  danger,  is  sufficient,  although  it  fails 
to  allege  that  the  oar  was  running  at  a  dangerous  speed  or  that  no  signals 
were  given. 

2.  Last  Clbab  Chancb  DooTBnrs.  —  A  defendant  is  liable  to  a  person  who,  bj 

lack  of  due  care,  has  exposed  himself  to  danger  and  is  injured  by  the  de- 
fendant, if  the  situation  is  such  that  the  defendant  at  some  appreciable 
time  before  the  injury  had  a  chance  to  avoid  it. 

Where  a  plaintiff  has  reached  such  a  point  of  danger  that  due  care  on 
his  part  will  be  unavailing,  and  the  defendant  could  have  prevented  the 
injury  l^  due  care  but  failed  to  do  so,  it  is  liable  where  it  actually  knew 
of  plaintiff's  danger,  or  could  have  known  in  the  exercise  of  due  care. 

But  where  a  plaintiff  negligently  enters  a  place  of  danger,  where  there 
is  nothing  to  prevent  him  from  observing  his  danger  and  avoiding  injury 
at  any  time  before  it  occurs,  and  the  defendant  by  failure  to  use  due  care 
does  not  see  him  in  time  to  avoid  the  injury,  neither  has  a  last  clear 
chance,  and  the  defendant  is  not  liable. 

In  an  action  for  injuries  to  a  person  from  a  collision  at  a  crossing,  evi- 
dence examined  and  held  to  sustain  a  finding  that  the  motorman  was 
negligent  in  not  stopping  his  car  after  seeing  plaintiff. 
8.  Sams;  Instbuctions.  —  Instructions  governing  the  last  dear  chance  doc- 
trine approved. 

Ddpendant  appeals  from  judgment  for  plaintiff.    Reported  97  N.  E.  176. 

Xtaat  Clear  Oluuioe  Dootrlne.  —  For  a  discussion  of  the  application  of  the 
Last  Clear  Chance  Doctrine,  see  Nellis  on  Street  Railways  (2nd  Ed.), 
§§  462,  463. 
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Woodfin  D.  Robinson  and  William  E.  StUweU,  for  appellant 
Chas.  W.  WittenbraJcer  and  Jos.  F.  Eude,  for  appellee. 

Opinion  by  Ibach,  J. : 

Appellee  recovered  judgment  below  for  personal  injuries  occa- 
sioned bj  a  wagon  which  he  was  driving  having  been  struck  at  a 
street  crossing  by  appellant's  street  car. 

Appellant  claims  that  the  complaint  is  not  sufficient  to  state  a 
cause  of  action,  or  to  withstand  a  demurrer,  surging  that  it  under- 
takes to  charge  appellant  with  negligence  in  running  its  car  at  a 
high  and  dangerous  rate  of  speed,  and  in  failing  to  give  any  signals 
or  warnings  of  its  approach ;  but  the  only  averment  in  the  pleading 
as  to  speed  is  that  the  car  was  running  at  a  high  and  dangerous 
rate  of  speed  as  it  approached  the  crossing,  and  the  only  averment 
concerning  the  giving  of  warnings  or  signals  is  that  appellee  heard 
no  warnings  or  signals  as  he  approached  the  crossing.  While  ap* 
pellant  is  correct  in  its  contention  that  the  complaint  fails  to  allege 
that  the  car  was  running  at  a  high  and  dangerous  speed  at  the 
crossing,  and  fails  to  allege  that  no  s^als  or  warnings  of  its 
approach  were  given,  the  complaint  avers  other  negligence  on  the 
part  of  appellant.  It  states  facts  showing  that  appellee,  in  the 
use  of  due  care,  having  stopped  and  looked  and  listened  for  cars 
of  defendant  going  in  either  direction,  and  having  seen  no  car  or 
heard  no  warning,  proceeded  to  cross  Second  avenue, 

"  when  defendant,  through  its  agents,  servants,  and  emplcyyees,  carelessly, 
violently,  unlawfully,  and  negligently  hit  said  wagon  with  said  car,** 

and  that  the 

'*  danger  of  the  paintiff,  team,  and  wagon  were  in  plain  view  and  was  evident 
to  the  defendant,  its  agents,  servants,  and  employees  at  the  time,  and  they 
made  no  effort  to  check  the  speed  or  stop  the  car  or  control  the  same,  but  care- 
lessly and  negligently  ran  said  car  upon  said  wagon,  thereby  causing  " 

certain  injuries  to  plaintiff.  This  is  a  clear  charge  of  n^ligence 
in  running  the  car  into  plaintiff's  wagon  after  it  was  in  a  place  of 
danger,  and  such  an  allegation  sufficiently  states  actionable  negli- 
gence, where  the  facts  alleged  show  the  dangerous  situation.  See 
Indianapolis  St  R.  R.  Co.  v.  Marschke,  4  St.  Ey.  Eep.  289,  166 
Ind.  490,  77  N,  E.  946 ;  Indianapolis  St.  R.  Co.  v.  Seerley,  3  St 
Ry.  Rep.  226,  35  Ind.  App.  467,  72  N.  E.  169,  1034. 


Digitized  by 


Googk 


EVANSVILLB   &   S.    I.    TbAC.    Co.    V.    JoHNSON.  621 

Appellant  contends  that  there  should  have  been  judgment  in  its 
favor  upon  the  answers  to  interrogatories^  and  that  the  evidence  is 
not  sufficient  to  sustain  the  verdict  We  shall  consider  the  suffi- 
oiencj  of  the  evidence  as  including  both  these  contentions;  the 
answers  to  interrogatories  being,  if  anything,  slightly  more  favor- 
able to  appellee  than  the  evidence.  Appellant  insists  that  uncon- 
tradicted evidence  shows  that  a  man  with  good  hearing  and  good 
eyesight  was  approadiing  a  street  crossing  in  the  city  of  Evans- 
ville,  traveling  west  upon  Franklin  street,  an  east  and  west  street 
one  hundred  feet  wide,  crossing  Second  avenue,  a  north  and  south 
street  fifty-six  feet  wide,  in  the  center  of  which  were  appellant^s 
double  tracks ;  that  he  was  driving  twenty  feet  north  of  the  center 
of  Franklin  street ;  that  there  was  nothing  in  the  streets  between 
the  curb  lines  to  obstruct  the  view  along  each  of  them ;  that  when 
he  passed  the  curb  line  of  Second  avenue  he  could  necessarily  have 
seen  the  car  if  he  had  looked,  for  a  car  could  be  seen  four  blocks 
away ;  that  taking  the  highest  rate  of  speed  given  by  any  witness 
that  the  car  was  running,  and  the  rate  at  which  appellee  was 
driving,  a  slow  walk,  it  would  be  impossible  for  the  car  to  reach, 
the  crossing  as  soon  as  appellee  reached  it  unless  the  car  was  at  a 
point  where  appellee  could  see  it  when  he  passed  the  east  curb 
line  of  Second  avenue;  that  appellee  admits  that  he  saw  the  car 
just  before  it  struck  the  wagon,  and  testifies  that  he  did  look  twice 
to  the  north  and  once  to  the  south  after  passing  the  curb  line  of 
Second  avenue,  but  that  he  saw  no  car  and  heard  no  signals;  that 
it  was  a  dark  night. 

Appellant  argues  that  it  was  not  possible  for  appellee  to  fail  to 
see  the  approaching  car,  if  he  looked,  as  he  said  he  did.  We  must 
agree  with  appellant  that,  under  the  conditions  disclosed  by  the 
evidence,  a  man  of  ordinary  hearing  and  eyesight  could  have  seen 
the  car  if  he  had  looked  for  it,  and,  therefore,  appellee  is  charge- 
able with  what  he  could  have  seen,  and  was  negligent  in  driving 
across  the  street  as  he  did,  in  such  a  manner  as  to  get  into  a  place 
of  danger  on  the  tracL  However,  it  does  not  follow  from  this 
that  appellee's  negligence  contributed  to  his  injury,  if  this  be  a 
case  to  which  the  doctrine  of  last  clear  chance  applied. 

Appellant  strongly  argues  that  the  doctrine  of  last  clear  chance 
does  not  apply  to  the  circumstances  of  the  case  at  bar.  We  shall 
not  enter  into  env  extended  discussion  of  that  doctrine,  for  in  the 
recent  case  of  Indianapolis  Traction  &  Terminal  Co.  v.  Croly 
(1911 ;  No.  7,363  at  the  present  term),  96  N.  E.  973,  it  was  very 
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fully  discufified,  and  the  present  case  will  be  decided  in  the  light 
of  die  principles  there  laid  down,  and  to  that  case  we  refer  for 
complete  discussion. 

Where  the  doctrine  of  last  clear  chance  applies^  though  the  per- 
son injured  was  negligent^  his  negligence  is  not  in  a  legal  sense 
contributory  to  his  injury.  In  such  cases  the  injury  is  caused 
proximately  by  the  failure  of  the  defendant  to  use  the  last  clear 
chance  to  avoid  it,  and  the  negligence  of  the  plaintiff  is  only  a 
remote  cause.  A  defendant  is,  therefore,  liable  to  a  person  who, 
by  lack  of  due  care,  has  exposed  himself  to  danger  and  is  injured 
by  the  defendant,  if  the  situation  is  such  that  the  defendant  at 
some  appreciable  time  before  the  injury  had  a  chance  to  avoid 
it,  for,  having  discovered  the  plaintiff  ii\  a  place  of  danger,  he  owes 
to  him  a  special  duty  to  prevent  his  injury,  if  with  reasonable  care 
he  can  do  so.  Quoting  from  the  opinion  in  the  case  of  Indian- 
apolis  Traction  &  Terminal  Co.  t?.  Croly,  supra: 

**  The  doctrine  of  Ust  dear  chance  appUes  to  caaes  only  where  the  defend- 
ant's opportunity  of  preventing  the  injury  by  the  exercise  of  due  care  was  later 
in  p(^nt  of  time  than  that  of  the  plaintiif.  Thb  is  a  rule  of  universal  ap- 
plication, and  it  affords  the  test  of  applicability  of  the  doctrine  to  a  par- 
ticular case.  As  a  sort  of  coroUary  to  this  rule,  the  eourts  have  stated  as  a 
general  proposition  that,  where  the  person  injured  has  negligently  exposed  him- 
self to  the  injury,  he  cannot  recorer  on  account  of  the  negligence  of  the  de- 
fendant by  an  application  of  the  doctrine  of  last  clear  chance  unless  it  appears 
that  the  defendant's  negligence  intervened  or  continued  after  the  negligence 
of  the  plaintiff  had  ceased.  •  •  •  The  proposition  stated  in  the  ooroUaiy 
wfll  senre  as  a  general  rule  for  the  application  of  the  doctrine,  but  it  is  not  a 
proposition  of  universal  application.  There  is  at  least  one  dass  of  cases  in 
which  it  has  been  held  that  an  injured  person  may  recover  by  the  application 
of  the  doctrine  of  last  clear  chance,  notwithstanding  his  own  negligence  con- 
tinues up  to  the  very  time  of  the  injury." 

In  the  application  of  the  rules  announced,  three  classes  of  cases 
are  recognized.  The  general  proposition  applies  to  those  cases  in 
which  the  plaintiff  has  negligently  entered  into  such  a  place  of 
danger  that  by  the  use  of  due  care  he  cannot  extricate  himself 
therefrom  in  time  to  avoid  injury,  but  the  defendant  could  have 
prevented  the  injury  by  use  of  due  care  and  failed  to  do  so.  In 
such  a  case  the  plaintiff's  n^ligence  is  deemed  to  cease  when  he 
reaches  such  a  point  that  due  care  on  his  part  would  be  unavailing, 
and  the  defendant  is  liable,  whether  he  actually  knew  of  plaintiff's 
danger,  or  could  have  known  in  the  exercise  of  due  care. 

Another  class  of  cases  is  that  in  which  the  plaintiff  negligently 
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enters  a  place  of  danger,  where  there  is  nothing  to  prevent  him 
from  observing  his  danger  and  avoiding  injury  at  any  time  before 
it  occurs,  and  the  defendant  by  failure  to  use  due  care  does  not 
see  him  in  time  to  avoid  the  injury.  Here,  both  being  negligent 
up  to  the  time  of  the  injury,  and  neither  having  the  last  clear 
chance  to  prevent  it,  the  defendant  is  not  liable. 

But,  again  quoting  from  Indianapolis  Traction  &  Terminal  Co. 
V.  Croly,  supra: 

"  This  proposition  does  not  apply  to  that  class  of  eases  in  which  it  appears 
that  the  motorman  actually  saw  the  person  injured  and  realised  or  should 
have  realised  the  peril  to  which  he  was  exposed,  or  was  about  to  expose  him- 
self, in  time  to  have  prevented  the  injury.  In  such  cases  the  special  duty 
toward  the  particular  person  arises  as  soon  as  the  motorman  sees  him  under 
such  conditions  as  would  indicate  to  a  person  of  ordinary  prudence  that  he  was 
in  danger  of  being  injured  hy  the  car,  or  was  about  to  expose  himself  to  such 
injury.  It  then  becomes  the  special  duty  of  the  motorman  to  use  every  reason- 
able means  to  avoid  injuring  him;  and,  if  he  does  not  do  so,  the  injured  per- 
son may  recover,  notwithstanding  his  want  of  care  in  failing  to  discover  the 
approach  of  the  car  continued  up  to  the  very  instant  of  the  injury,  and  not- 
withstanding, also,  that  the  plaintiff  possessed  the  physical  ability  to  have 
avoided  the  injury  in  case  he  had  discovered  his  peril  at  any  time  before  the 
accident  happened.  Under  such  a  state  of  facts,  the  motorman  possesses  the 
physical  ability  to  avoid  the  injury  before  the  accident,  and  so,  also,  has  the 
injured  party.  In  this  respect  their  chances  are  equal,  but  the  motorman 
actually  possesses  the  knowledge  of  the  danger  and  appreciates  the  necessity 
of  taking  steps  to  avoid  the  injury,  while  the  person  injured  has  no  actual 
knowledge  of  his  danger,  and  does  not  appreciate  the  necessity  of  taking  steps 
to  avoid  it" 

We  must  next  determine  whether  the  facts  shown  by  the  evi- 
dence in  the  present  case  would  bring  it  within  any  of  the  classes 
above. 

Appellee  and  another  witness  testify  that  the  horses  were  at  one 
time  on  the  track,  across  one  rail,  and  that  appellee  was  attempting 
to  back  them  off  when  struck.  The  car  struck  the  end  of  the 
wagon  tongue,  which  broke  in  the  motorman's  vestibule  door,  and 
broke  the  handle  on  the  side  of  the  car.  The  tongue  could  not 
have  projected  far  over  the  track  when  it  was  struck,  for  it  does 
not  appear  that  the  horses  were  struck  by  the  car,  and  from  the 
height  from  the  ground  at  which  the  tongue  and  car  struck,  it 
would  seem  that  the  tongue  was  raised,  as  in  the  act  of  backing. 
Before  passing  the  curb  line  of  Second  avenue,  an  approaching 
car  could  have  been  seen  but  a  very  few  feet  north  of  the  crossing. 
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Appellee  testifies  that  he  looked  to  the  north  after  passing  the  curb 
line  of  Second  avenue,  looked  to  the  south,  and  again  to  the  north 
when  on  the  east  track,  but  that  he  saw  no  car  until  a  second  before 
it  struck  the  wagon.  The  tracks  are  four  feet  eight  inches  apart, 
and  the  west  rail  of  the  east  track  is  four  feet  eight  inches  from 
the  east  rail  of  the  west  track.  The  motorman's  testimony  as  to 
where  he  was  when  he  first  saw  appellee,  and  as  to  appellee's  situa- 
tion at  that  time,  is  contradictory.  On  direct  examination  he  says 
he  was  twenty  feet  from  appellee  when  he  first  saw  him,  and  that 
appellee's  horses'  heads  were  "  mighty  near  on  the  track."  Oa 
cross-examination  he  stated  that  at  the  time  he  first  saw  appellee 
his  car  was  north  of  the  crossing  of  Franklin  street,  two-thirds  of 
the  way  from  the  alley  to  the  crossing,  almost  to  the  crossing,  and 
this  location  of  his  position  would  make  him  from  fifty  to  ninety 
feet  from  the  point  where,  by  the  great  preponderance  of  evidence, 
the  accident  occurred.  He  also  says  upon  cross-examination  that 
he  first  saw  appellee  when  the  horses  were  upon  the  outgoing  east 
track,  and  that  their  noses  were  at  least  twelve  feet  from  the  track 
upon  which  his  car  was  running.  This  is  manifestly  impossible, 
for  the  east  rail  of  the  east  track  is  only  about  nine  feet  from  the 
west  track. 

We  scarcely  think  that  the  state  of  facts  most  favorable  to  ap- 
pellee which  could  be  deduced  from  the  evidence  in  the  case  at  bar, 
would  bring  it  within  the  first  class  mentioned  above,  for  it  seems 
that,  by  the  time  plaintiff  drove  into  such  a  situation  that  it  was 
impossible  for  him  to  avoid  injury,  it  was  likewise  too  late  for  the 
motorman  to  have  done  so. 

But  we  believe  that  facts  may  be  inferred  from  the  evidence 
which  would  bring  the  case  under  the  third  class.  It  was  the 
jury's  province  to  believe  such  portions  of  the  motorman's  openly 
contradictory  testimony  as  they  saw  fit.  They  may  have  believed 
that  he  saw  plaintiff  when  fifty  to  ninety  feet  away  from  him,  and 
that  when  he  first  saw  him  his  horses  were  very  near  to  the  track. 
If  the  motorman  saw  plaintiff  under  such  conditions  as  would 
indicate  to  a  person  of  reasonable  intelligence  and  prudence  that 
he  was  in  danger  from  the  car,  or  was  about  to  expose  himself  to 
such  danger,  it  was  his  duty  to  use  every  reasonable  means  to  pre- 
vent injurying  plaintiff.  The  evidence  shows  that  plaintiff  drove 
on  the  track  without  giving  any  indications  of  stopping,  and  did 
not  see  the  car  until  a  second  before  it  struck  him,  at  which  time 
)ie  began  to  back  his  team,  and  was,  therefore,  at  the  instant  of  the 
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injury  not  negligent  It  was  for  the  jury  to  find  whether  the  cir- 
cumstances under  which  he  was  seen  by  the  motorman  were  such 
that  they  should  indicate  to  the  motorman  that  he  was  in  danger 
or  about  to  expose  himself  to  danger,  and  whether,  after  seeing 
plaintiff  in  such  circumstances,  if  he  did  see  him,  the  motorman 
by  the  use  of  ordinary  care  could  have  avoided  injuring  him.  The 
case  is  close^  but  the  evidence  is  such  that  we  cannot  say  that  rea- 
sonable men  would  not  draw  therefrom  inferences  of  the  existence 
of  such  a  state  of  facts  as  to  make  defendant  liable  for  plaintiff's 
injuries,  especially  since  such  inferences  have  been  drawn  by 
twelve  jurors,  who  were  well  instructed  as  to  the  law  of  the  case. 

Objection  was  made  to  instruction  5  given  at  appellee's  request, 
because  it  applied  the  doctrine  of  last  clear  chance  to  the  case. 
This  instruction  is  a  substartially  correct  statement  of  the  doctrine, 
and,  as  we  have  seen,  is  applicable  to  the  evidence,  and  also  to  the 
issues. 

Error  is  also  assigned  in  the  refusal  to  give  instruction  8  at 
appellant's  request,  which  would  have  told  the  jury  that  if  they 
found  from  the  evidence  certain  facts  to  exist,  among  them  that 
the  car  was  being  run  at  no  greater  rate  of  speed  than  from  four 
to  six  miles  an  hour,  that  as  it  approached  the  place  where  the  acci- 
dent occurred  the  gong  was  sounded,  and  that  as  soon  as  the  motor- 
man  saw  that  the  plaintiff  was  driving  into  a  place  of  danger  he 
did  all  in  his  power  to  stop  the  car,  but  on  account  of  the  dose 
proximity  of  plaintiff  was  unable  to  stop  it  before  it  struck  plain- 
tiff's wagon,  then  their  verdict  should  be  for  the  defendant.  This 
instruction  also  enumerated  certain  other  facts,  and  as  a  whole  was 
a  fairly  correct  statement  of  the  law,  and,  since  the  court  gave  one 
instruction  embracing  the  doctrine  of  last  clear  chance,  it  should 
have  instructed  the  jury  upon  the  state  of  facts  to  which  that 
doctrine  would  not  apply. 

But  by  their  answers  to  interrogatories  the  jury  found  that  the 
car  was  running  at  about  twenty  miles  an  hour,  and  that  the  gong 
was  not  sounded  as  the  car  approached  the  crossing;  also,  that  the 
motorman  could,  after  he  saw  the  plaintiff's  proximity  to  the 
tracks,  by  the  exercise  of  reasonable  care  and  caution  have  stopped 
the  car  so  as  to  avoid  the  collision.  Where  answers  to  interroga- 
tories show  that  an  instruction  refused  is  based  on  facts  which  the 
jury  found  did  not  exist,  the  refusal  to  give  such  instructions  is 
harmless,  Indianapolis  8L  R.  Co.  v.  Brown,  32  Ind.  App.  130, 
69  N.  E.  407;  Chicago,  etc.,  B.  Co.  v.  Liwn,  30  Ind.  App.  88,  66 
Vol.  8 — 40 
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N.  E.  662;  Munde  Pulp  Co.  v.  Hacker,  87  Ind.  App.  194,  76 
N.  E.  770;  Nichols  v.  Ceniral  Trust  Co.,  43  Ind.  App.  64,  86 
K  E.  878;  Keller  v.  Reynolds,  12  Ind.  App.  888,  40  N.  E.  76, 
280 ;  Baltimore,  etc.,  Co.  v.  Harbin,  160  Ind.  441,  67  N.  K  108 ; 
Boush  V.  BauA,  154  Ind.  662,  56  N.  E.  1017. 
««««««« 

"No  reversible  error  having  been  made  to  appear,  the  judgment 
is  affirmed. 


Campbell  v.  United  Bys.  Co.  of  8t.  Louis* 
(Missouri  —  Supreme  Court.) 

1.  ElAOTBICITT;  DUTT  TO  PfeOTBCT  AlfD  MAHfTAHf  WOKS  IH  SaFS  OONDITIOir; 

.  Nbqliobncb.  —  It  is  the  duty  of  street  railway  companies  maintaining  an 
electric  system  to  use  every  protection  reasonably  accessible  to  preyent 
their  wires  from  becoming  dangerous,  and  the  utmost  care  to  keep  them 
in  a  safe  condition. 

Any  n^lect  of  these  precautions  is  such  negligence  as  will  render  the 
one  so  negligent  liable  in  damages  for  personal  injuries  directly  resulting 
therefrom. 


Oare  Beqvired  of  Street  Railwmj  Ooatpmaj  to  Pvoteet  Sla«trio 
Wires. — Persons  using  electricity  must  exercise  due  and  proper  care  tor 
the  protection  of  all  persons  in  all  places  where  such  persons  have  a  right  to 
be.  It  is  the  duty  of  an  electric  street  railway  company  not  only  to  construoty 
but  to  maintain,  its  plant  reasonably  safe  and  secure  so  far  as  the  public  who 
use  the  street  are  concerned.  It  is  bound  to  the  exercise  of  ordinary  care  to 
maintain  its  wires  and  other  fixtures  and  appliances,  regardful  of  any  inherent 
danger  in  them  when  highly  charged,  and  mindful  of  the  liability  of  persons, 
accidentally  or  while  in  the  pursuit  of  their  lawful  employments,  to  be  brought 
in  proximity  to  or  in  contact  with  them,  so  as  not  to  cause  injury  to  one  using 
the  street  by  his  coming  in  contact  with  them.  It  is  bound  to  know  the  condi- 
tion of  its  wires  and  to  keep  them  safely  protected  by  ordinary  and  reasonable 
insulation,  and  to  use  ordinary  and  reasonable  inspection  to  preserve  such  in* 
sulation  from  such  impairment  as  would  render  the  wires  dangerous  to  those 
exposed  to  likelihood  of  contact  with  them.  In  some  jurisdictions  electrio 
companies  are  held  to  a  much,  higher  degree  of  care.  Nellis  on  Street  Rafl* 
ways  (2d  ed.),  Vol.  2,  §  377. 

Oare  Beqvired  Where  Trolley  Wiro  Is  Brokoa  mmd  Falloa  Im 
Street.  —  See  American  Bleotrical  Cases,  Vol.  9,  p.  236,  noU, 


*  Remainder  of  opinion  not  material  to  street  railways. 
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2.  INJTTBT  TO  BOT  VBOM  CONTACT  WITH  FbNOB  WIBB  ATTACHED  TO  LiVB  GUT 

WiBB;  EviDBNCB.  —  A  street  railway  company  maintained  a  trolley  wire  in 
eontact  with  a  spair  wire  fastened  by  being  wrapped  around  the  top  of  a 
pole  on  each  side  of  its  railroad.  One  of  these  poles  was  strengthened  by  a 
post  sunk  in  the  ground  three  or  four  feet  behind  it  and  extending  about 
three  feet  above  the  surface  of  the  earth,  from  which  a  guy  wire,  wrapped 
around  its  top,  was  stretched  to  the  top  of  the  pole  and  there  wrapped 
in  contact  with  either  the  span  wire  or  another  wire  called  a  pull-off, 
wrapped  around  the  top  of  the  same  pole.  The  guy  wire  being  unprotected, 
a  third  party  attached  a  piece  of  clothes  line  to  it  in  such  a  way  as  to 
form  a  perfect  contact  between  the  two,  fastening  the  other  end  to  his 
own  fence  twenty  feet  away.  The  wire  burned  off  near  the  fence,  fell 
upon  or  near  a  path,  and  a  boy  twelve  years  of  age  came  in  contact  with 
it  and  was  injured  l^  the  electrical  current.  The  railway  company  had 
inserted  two  mica  "  circuit  breakers  "  in  the  span  wire  which  it  appeared 
often  failed  to  break  the  circuit.  In  an  action  to  recover  for  the  injuries 
to  the  boy,  evidence  examined  and  held  sufficient  to  sustain  a  verdict 
for  the  plaintiff. 

8.  Daicaqbs;  Verdict  Reduced.  —  A  verdict  allowing  the  plaintiff  $20,000 
was  excessive  and  should  be  reduced  to  $10,000. 

4.  Ihteevenino  Cause.  —  The  fact  that  the  wire  attached  by  the  third  person 
was  the  instrument  of  the  injury  did  not  relieve  the  defendant  from 
liability  for  its  own  wrongful  act. 

Dbtendaict  appeals  from  judgment  for  plaintiff.    Reported  147  S.  W.  788. 

STATEMENT  OF  FACTS  BY  COURT. 

This  sdit  was  instituted  in  the  Circuit  Court  for  St  Louis  county 
November  16,  1907,  and  was  thence  removed  to  the  Circuit  Court 
for  St.  Charles  county,  where  it  was  tried  September  14-18,  1908. 
Its  object  is  to  obtain  damages  for  personal  injuries  sustained  by  the 
infant  plaintiff  by  coming  in  contact  with  an  electric  wire  through 
the  alleged  negligence  of  the  defendant.  The  plaintiff  was  at  the 
time  of  the  injury  twelve  years  old.  The  defendant  operated  a 
line  of  electric  railway  extending  from  the  western  limits  of  the 
city  of  St.  Louis  to  Greve  Coeur  Lake  in  St.  Louis  county,  a  dis- 
tance of  about  thirteen  miles.  Electricity  for  the  operation  of  its 
cars  was  transmitted  in  direct  currents  from  its  transforming 
stations  at  each  end  of  the  line  by  a  system  of  overhead  construc- 
tion, consisting  of  feed  and  trolley  wires  suspended  on  poles.  The 
direct  transmission  to  the  propelling  motors  of  the  car  was  from  a 
trolley  wire  suspended  as  nearly  as  practicable  over  the  center  line 
of  each  of  the  two  tracks  of  the  double-track  road.  These  wires 
were  of  copper  three-eighths  of  an  inch  in  diameter,  and  entirely 
naked^  so  as  to  admit  of  the  continuous  contact  of  the  trolley 
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attached  to  the  car,  and  carried  an  electrical  current  of  550  volts 
of  electromotive  force. 

At  a  point  approximately  in  the  middle  of  its  line  the  road 
croseee,  upon  a  curve  convex  to  the  north,  a  traveled  highway 
known  as  the  "Walton  road."  At  this  point  the  trolley  wires 
were  supported  and  held  in  position  by  the  following  construction : 
Two  poles  sunk  in  the  ground  opposite  each  other  <»i  either  side  of 
the  road ;  the  one  on  the  outside  of  the  curve  being  eo  planted  as  to 
lean  slightly  from  the  track.  Opposite  to  the  outside  of  this,  and 
about  four  feet  further  away  from  the  track,  a  post  was  sunk  and 
firmly  anchored  in  the  ground,  extending  about  three  feet  above  its 
surface.  A  large  wire  called  a  "  guy  wire  "  was  then  wrapped 
around  the  pole  near  its  top,  stretched  tightly,  and  wrapped  around 
the  top  of  the  post,  which  was  called  a  "  guy  post"  The  poles  so 
secured  were  supposed  to  have  the  strength  necessary  to  resist  the 
tensile  strain  of  the  wire  construction  between  them.  A  wire  was 
then  stretched  between  the  tops  of  the  two  poles,  and  firmly  fastened 
at  each  end  by  wrapping  around  them.  This  cross-wire  se^ns  to 
be  known  as  a  "  span  wire,"  and  at  a  point  above  the  center  of  each 
track  its  structure  consists  of  a  short  sickle-shaped  piece  of  metal 
with  the  opening  beneath,  the  function  of  which  is  to  susp^id  the 
trolley  wire.  The  poles  along  the  north  side  of  the  railroad  are 
numbered  consecutively,  the  one  in  the  east  side  of  the  Walton 
road,  where  this  accident  occurred,  being  numbered  258.  It  seems 
to  be  practically  conceded  that  this  post  stood  within  the  limits  of 
the  road,  in  which,  along  the  same  side,  at  various  distances  from, 
but  always  near  to  the  highway  limit,  ran  a  cinder  path  which 
answered  the  purposes  of  a  sidewalk.  North  of  the  guy  post  which 
we  have  described,  and  extending  from  the  Walton  road  east  about 
300  feet,  was  a  tract  of  land  about  twenty  feet  wida  This  was 
bounded  on  the  south  by  the  defendant's  right  of  way,  and  on  the 
north  by  the  lot  of  Mr.  George  R.  Hogg,  which  was  fenced  along 
the  south  side  by  a  woven  wire  fence  supported  by  cedar  posts,  and 
upon  which  Mr.  Hogg  resided.  This  strip  had,  years  before,  been 
dedicated  as  a  public  highway  known  as  Midland  boulevard,  but, 
as  that  portion  of  the  street  had  been  practically  destroyed  by  a 
railway  cut  just  east  of  the  Hogg  premises,  its  use  had  been  aban- 
doned, and  Mr.  Ho^  determined  to  render  it  less  unsightly  by 
plowing  it  up  and  seeding  it  in  grass,  which  he  proceeded  to  do,  and 
in  April,  1907,  for  the  purpose  of  keeping  stray  stock  from  the 
premises,  he  attached  an  ordinary  wire  clothes  line  to  the  defend- 
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anf  8  guy  wire  near  the  top  of  the  guy  post,  and  stretched  it  to  the 
comer  of  his  own  fence  to  which  he  fastened  it^  supporting  the 
middle  upon  an  ordinary  broom  stick.  Whether  this  was  in  con- 
tact with  the  metal  portion  of  Mr.  Hogg's  fence,  or  was  only 
wrapped  around  the  cedar  post  at  the  comer,  does  not  clearly 
appear. 

There  is  some  evidence  that  another  wire  called  the  ^^  pull-off 
wire  "  was  attached  to  the  pole  standing  in  the  Walton  road,  and 
extended  thence  to  the  trolley  wire  over  the  north  track  at  some 
point  between  that  pole  and  the  next  one  to  the  west,  for  the  pur- 
pose of  pulling  the  trolley  wire  to  a  position  over  the  center  of  the 
track  at  that  point,  but  it  is  admitted  that  either  this  wire  or  the 
**  span  wire  "  was  wrapped  around  the  pole  in  contact  with  the 
upper  end  of  the  guy  wire  which  was  intended  to  keep  the  pole  in 
position  against  a  strain  which  had  been  sufficient  to  pull  up  the 
guy  post  with  its  anchor. 

So  far  as  above  described,  the  situation  was  that  the  trolley  wire 
charged  with  650  volts  of  electric  force  was  in  perfect  contact  with 
a  wire  of  equal,  or  at  least  of  great,  conductivity,  wrapped  around 
the  top  of  the  pole;  that  wrapped  in  contact  with  this  was  another 
wire  called  the  "  guy  wire,''  which  passed  down  to  the  post  set  in 
the  ground,  and  in  perfect  contact  with  this  was  the  Hogg  wire 
which  extended  to  Mr.  H<^s  fence,  so  that  if  the  Hogg  wire 
should  be  groimded,  or  placed  in  contact  with  the  moist  earth, 
there  would  be  a  perfect  metallic  circuit  from  the  power  house  of 
the  defendant  where  the  electricity  was  generated,  through  the 
Hogg  wire,  to  the  earth,  which  afforded  the  means  of  restoring  the 
electrical  equilibrium,  so  that  the  ordinarily  innocent  clothes  line 
would  have  become  an  instrument  of  great  danger.  It  appears  in 
the  evidence  that  the  wooden  members  of  this  construction  were  of 
themselves  nonconductors  of  electricity,  while  water,  like  the  iron 
and  copper  of  the  wires,  is  a  conductor;  so  that,  when  the  wood 
becomes  saturated  with  water,  it  becomes  a  conductor  through  the 
property  of  the  water  which  fills  its  cellular  structure.  Water 
adhering  to  or  running  along  the  surface  of  the  wood  will  also 
conduct  the  electric  current.  It  also  appears  that  the  same  phe- 
nomenon exists  in  case  of  the  earth ;  so  that  a  wire  charged  with 
an  electric  current  of  high  tension,  grounded  by  coming  in  contact 
with  the  saturated  earth,  will,  with  the  heat  developed  at  the  point 
of  contact,  frequently  dry  the  earth,  and  insulate  itself  by  the  con- 
dition it  creates. 
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The  testimony  also  shows  that,  to  modify  the  obvious  danger 
of  such  situations  as  we  have  described,  the  defendant  used  appli- 
ances called  "  circuit  breakers/*  for  the  purpose  of  insulating,  or 
electrically  isolating,  that  portion  of  its  system  of  wires  which 
must  necessarily  remain  charged  from  those  wires  which,  like  the 
guy  wire  and  the  Hogg  wire,  ought  not  to  be  charged  at  alL  These 
circuit  breakers  consisted  of  two  strong  iron  hooks  contained  in  a 
ball  of  mica,  a  brittle  material,  easily  cnmibled.  In  the  manufac- 
ture of  this  appliance,  two  of  these  hooks  are  placed  in  such  a 
position  that  their  longitudinal  axes  correspond,  and  the  hooked 
ends,  in  other  respects  ready  to  engage,  remain  separated  by  about 
one-eighth  of  an  inch  of  space  at  the  points  nearest  to  contact,  and 
the  ball  of  mica  is  then  constructed  around  them,  perfectly  filling 
the  spaces  which  separate  the  iron  surfaces  of  the  hooks.  Upon  the 
shank  of  each  hook^  which  extends  beyond  the  mica  ball,  is  forged 
an  eye  throu^  which  the  wire  is  bent  and  tied  in  place,  so  that  the 
circuit  breaker  constitutes  a  section  of  the  continuous  wire,  one  end 
of  it  being  charged  with  a  current  of  electricity  which  cannot  pass 
the  thin  film  of  mica  which  separates  the  conducting  surfaces  of 
the  iron  hooks*  The  evidence  tends  to  show  that  one  of  these^ 
either  in  the  span  wire  or  the  pull-off  wire,  constituted  the  only 
impediment  to  the  passage  of  the  current  with  which  the  cars  were 
operated,  directly  into  this  Hogg  wire.  These  circuit  breakers 
frequently  become  worthless  by  the  fusing  of  the  mica,  .which  fre- 
quently happens  from  the  effect  of  lightning,  or  from  some  other 
cause  that  permits  the  surfaces  of  the  hooks  to  come  in  contact,  so 
that  the  appliance  becomes  a  conductor  instead  of  a  nonconductor 
of  electricity,  and  they  were  sometimes  left  in  place  when  known 
to  be  worthless.  When  they  were  found  fused,  it  was  attributed  to 
lightning;  the  statement  having  been  made  by  one  of  defendant's 
witnesses  that  these  thirteen  miles  of  wire  would  exercise  an  attrac- 
tive influence  upon  that  class  of  electric  discharge  for  a  quarter 
of  a  mile  on  each  side  of  the  line.  The  evidence  shows  that  such 
guy  wires  are  sometimes  protected  by  wooden  casings,  so  that  the 
naked  wires  are  not  easily  accessible. 

On  the  afternoon  of  the  accident  plaintiff's  mother  had  been 
shopping  in  St.  Louis,  and  was  expected  home  over  defendant's  line 
about  6  o'clock.  It  had  been  raining  since  about  4  o'clock,  and 
was  still  raining  when  three  of  her  children  went  down  lie  Walton 
road  to  meet  the  car  and  take  her  an  umbrella.  Joe,  aged  eleven, 
and  I^ellie,  aged  eight,  started  first^  barefooted,  walking  in  the 
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mud  in  the  middle  of  the  road.  Clarence,  who  was  then  twelve 
years  old,  and  was  wearing  shoes,  went  down  the  cinder  sidewalk* 
He  suggested  a  race,  and  Joe  and  Nellie  ran  on  ahead.  When 
they  got  to  the  tracks  they  looked  around  and  saw  Clarence  lying 
on  his  face  on  the  cinder  walk,  with  fire  coming  from  his  hands 
and  feet.  The  Hogg  wire  had  burned  off  near  the  fence,  and 
fallen  upon  or  near  the  path.  The  plaintiff  had  in  some  way 
come  in  contact  with  it,  and  it  is  not  denied  that  his  injuries  were 
produced  by  the  electrical  current  of  defendant  passing  from  its 
trolley  wire  through  either  the  span  wire  or  the  pull-off  wire,  and 
thence  through  the  guy  wire  and  Hogg  wire  into  his  body.  The 
character  of  his  injuries  was  serious,  and  the  evidence  relating  to 
them  will  be  further  mentioned  in  the  opinion* 

Mr.  W.  D.  Burton,  "  trouble  man  "  in  the  employment  of  defend- 
ant, testified  for  it  that  he  went  to  the  scene  of  the  accident  the  next 
morning.     He  said : 

"I  saw  the  pull-off  wire  and  back  guy  wire  in  oontaet,  and  knew  where 
my  electricity  got  out." 

The  petition  specifically  charges  negligence  in  the  following 
particulars:  (1)  In  wrapping  the  guy  wire  upon  the  pole  in  con- 
tact with  the  wire  supporting  the  trolley  wire,  and  maintaining 
such  negligent  construction;  (2)  in  not  properly  insulating  the 
trolley  wire  so  as  to  prevent  the  electrical  current  from  passing 
therefrom  into  the  supporting  wire ;  (3 )  in  not  properly  insulating 
the  supporting  wire  so  as  to  prevent  the  electric  current  from  pass- 
ing into  it  from  the  trolley  wire,  and  therefrom  into  the  guy  wire ; 
(4)  in  not  properly  insulating  the  guy  wire  so  as  to  prevent  the 
electrical  current  from  passing  therefrom  into  the  Hogg  wire,  and 
so  as  to  prevent  the  electric  current  from  passing  into  the  lower 
portion  of  said  wire  at  all;  (5)  in  not  properly  inspecting  and 
maintaining  the  insulation  of  said  wires,  and  each  of  them,  so  as  to 
prevent  them  from  becoming  dangerous  to  persons  lawfully  passing 
on  and  along  the  Walton  road;  (6)  in  permitting  the  Hogg  wire 
to  be  and  remain  attached  to  the  guy  wire  for  many  weeks  prior  to 
said  June  24,  1907,  during  all  of  which  time  the  defendant^  by  its 
officers,  agents  and  servants,  well  knew,  or  by  the  exercise  of  ordi- 
nary care  would  have  known,  that  the  guy  wire  was  in  a  dangerous 
and  defective  condition,  and  was  in  a  position  well  calculated  to 
impart  its  said  danger  to  the  Hogg  wire,  and  in  not  compelling  the 
abatement  and  removal  of  said  Hogg  wire,  and  in  not  taking  steps 
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to  prevBnt  its  electric  current  from  passing  into  said  H<^  wire, 
which  it  well  knew,  or  by  the  exercise  of  a  high  degree  of  care  would 
have  known,  it  was  apt  to  do. 

The  defendant  assigns  error  on  the  refusal  of  the  court  to  direct 
a  verdict  for  it;  also  its  action  with  reference  to  certain  other 
instructions  ad^ed  by  the  respective  parties. 

T.  E.  Francis  (Boyle  &  Priest  and  T.  C.  Bruere,  of  counsel), 
for  appellant 

Randolph  Laughlin  and  J.  B.  Oarber,  for  respondent 

Opinion  by  Beown,  C.  : 

1.  The  first  error  assigned  by  defendant  is  upon  the  refusal  of 
the  court  to  direct  a  verdict  in  its  favor,  on  the  ground,  in  sub- 
stance, that  the  evidence  establishes  absolutely  and  indisputably 
the  fact  that  its  wires  were  properly  insulated,  and  safely  perform- 
ing their  functions,  until  a  few  minutes  before  the  plaintiff  was 
injured,  and  that  the  defendant  is  not  shown  to  have  been  guilty  of 
negligence  thereafter.  Upon  this  assignment  it  is  necessary  to 
briefly  refer  to  the  facts,  as  well  as  to  the  law  applicable  to  them. 
Electricity  is,  perhaps,  the  most  insidious,  as  well  as  the  most 
destructive,  of  the  natural  forces  of  which  we  are  cognizant,  and 
have  availed  ourselves  in  the  interest  of  the  civilization  of  this  age. 
It  is  insidious  because  it  only  manifests  itself  in  the  exercise  of  its 
destructive  force.  It  is  hidden  from  all  the  senses  which  constitute 
human  apprehension  until  it  strikes,  and  then  its  blow  is  so  deadly 
that  in  many  jurisdictions  it  has  been  selected  by  law  as  the  surest 
and  quickest,  and  therefore  the  most  painless,  instrument  available 
for  the  destruction  of  human  life  in  case  of  judicial  executions. 
What  it  is,  is  simply  a  matter  of  speculation,  for  no  one  has  ever 
seen  it  It  has  been  called  a  fluid,  a  form  of  radiation,  an  induced 
condition,  and  perhaps  many  other  things,  each  of  which  is  as  far 
from  expressing  a  true  comprehension  of  its  constitution  as  the 
others.  All  we  know  of  it  is  that  experts  in  the  science  have  found 
certain  phenomena  following  certain  conditions,  and  have  applied 
them  to  many  useful  purposes  in  the  arts  and  industries ;  but  our 
knowledge  of  the  subject  is  still  so  limited  that  we  must  rely  on 
these  experts  for  information  as  to  the  conditions  which  mean  life 
or  death  to  those  who  come  in  contact  with  them.  In  this  case  an 
innocent  looking  clothes  line,  in  a  place  where  the  public  had  the 
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right  to  be,  and  where  children  as  well  as  adults  were  likely  to 
oome  in  contact  with  it^  was  the  destructive  agent  so  far  as  any 
agency  was  visible.  It  drew  its  baleful  ^lergy  from  an  equally 
innocent  looking  guy  wire  placed  in  a  similarly  dangerous  relation 
to  those  rightfully  enjoying  the  use  of  the  public  road.  There  was 
nothing  in  the  appearance  of  either  to  indicate  danger,  and  the  fact 
that  they  were  so  placed  was  an  assertion  on  the  part  of  those  who 
had  so  placed  them  that  they  were  harmless.  The  guy  wire  was 
placed  in  this  public  position  by  those  whose  calling  required  that 
they  should  be  experts  in  electrical  science,  and  upon  whose  skill 
and  prudence  the  public  must  largely  depend  for  protection.  It 
was  their  province  to  consider  in  the  interest  of  safety  the  danger 
that  this  wire  might  become  highly  charged  with  electricity,  and, 
if  such  danger  existed,  to  use  every  protection  reasonably  accessible 
to  prevent  it,  and  the  utmost  care  to  keep  them  in  such  safe  con- 
dition. Oeismann  v.  MisaourirEdison  Electric  Co.,  173  Mo.  654, 
678,  73  S.  W.  654;  Von  Trebra  v.  Oaslight  Co.,  209  Mo.  648,  659, 
108  S.  W.  559.  Any  neglect  of  these  precautions  is  such  negli- 
gence as  will  render  the  one  so  n^ligent  liable  in  damages  for 
personal  injuries  directly  resulting  therefrom. 

Ifegligence  is  the  failure  to  exercise  the  degree  of  care  which 
prudence  requires  under  the  circumstances  of  each  particular  case. 

In  this  case  a  trolley  wire,  charged  with  a  deadly  current  of  elec- 
tricity, was  stretched  over  the  center  of  one  of  defendant's  railway 
tracks  opposite  the  place  of  the  accident  This  was  in  contact  witi 
a  strain  wire,  running  across  both  tracks,  and  fastened  in  place  by 
being  wrapped  around  the  top  of  a  post  on  each  side  of  its  railroad. 
One  of  these  posts,  being  on  the  outside  of  the  curvature,  was,  in 
consequence  of  the  tendency  of  the  trolley  wire  to  assume  a  straight 
position,  subjected*  to  greater  strain  than  the  opposite  one,  and  was 
consequently  strengthened  by  a  post  sunk  in  the  ground  three  or 
four  feet  behind  it  and  firmly  anchored  and  extending  about  three 
feet  above  the  surface  of  the  earth,  from  which  another  wire, 
wrapped  around  its  top,  was  stretched  to  the  top  of  the  pole  and 
there  wrapped  in  contact  with  either  the  span  wire  or  another  wire 
called  a  pull-off,  wrapped  around  the  top  of  the  same  pole,  and 
extending  to  the  trolley  wire  to  hold  it  laterally  in  position.  Which 
of  these  two  wires  was  involved  in  this  connection,  and  carried  the 
offending  current  in  this  case,  is,  under  the  pleadings  and  evidence, 
immaterial.  Wood,  of  which  the  pole  and  post  were  constructed, 
is  a  nonconductor  of  electricity ;  so  that,  had  the  guy  wire  become 
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charged,  it  would  not  have  dischai^d  itself  into  the  ground,  being 
insulated  by  the  wood  of  the  post  The  earth  is  also,  when  per- 
fectly dry,  a  nonconductor,  or  at  least  a  very  imperfect  conductor 
of  electricity,  so  that  it  would  have  been  possible  for  a  person  stand- 
ing on  the  dry  earth  to  have  held  the  guy  wire  in  his  hand  without 
seriouB  results.  Were  the  earth  moist,  however,  such  a  position 
^ould  likely  have  been  f ataL  The  only  thing  intended  to  prevent 
the  charging  of  the  guy  wire  was  an  insulator  called  a  "  circuit 
breaker,"  the  distinguishing  characteristic  of  which  was  the  inser- 
tion in  the  strain  wire,  subject  to  all  the  strain  of  that  wire,  a  ball 
of  mica  containing  two  hooks,  separated  by  about  one-eighth  of  an 
inch  of  mica,  which  was  subject  to  a  pressure  equal  to  the  strain 
upon  the  wire,  and  which,  if  crumbled,  would  permit  the  hooks  to 
come  together  and  make  a  perfect  conductor  of  the  instrument.  It 
was  not  only  subject  to  all  the  longitudinal  strain  of  the  wire  in 
which  it  was  inserted,  but  also  to  the  lateral  pressure  of  the  wind, 
and  the  shaking  incident  to  the  passage  of  the  trolley  along  the  trol- 
ley wire.  They  were  also  subject  to  be  fused  by  lightning,  and  it 
was  stated  by  one  of  defendants  &q>ert  witnesses  that  the  wires  of 
the  thirteen  miles  of  road  had  an  attractive  influence  for  such 
electrical  discharges  extending  a  quarter  of  a  mile  on  each  side. 
Although  there  was  some  evidence  that  another  one  of  these  instru- 
ments was  placed  in  the  guy  wire,  it  was  not  important,  and  would 
have  no  bearing  upon  the  question  of  the  negligence  of  defendant 
in  maintaining  the  structures  just  described.  The  situation  was 
that  the  defendant  bad  placed  in  the  public  road  an  instrument  with 
which  children  and  others  were  liable,  in  the  exercise  of  their  right 
to  use  that  thoroughfare,  to  come  in  contact^  and  that  it  was,  under 
some  circumstances,  liable  to  be  charged  with  a  dangerous  current 
of  electricity  is  demonstrated  by  the  circumstances  of  this  case. 
That  it  was  the  duty  of  the  defendant  to  use  every  reasonable  means 
available  to  prevent  injury  therefrom  we  have  already  seen  to  be 
the  settled  doctrine  of  this  court.  To  meet  this  requirement  of 
common  prudence  it  adopted  a  device,  the  protecting  material  of 
which  was  easily  crumbled,  as  was  shown  by  experiment  in  court, 
and  was  necessarily  subjected  to  frequent  movement  under  great 
strain,  which  was  subject  to  destruction  by  lightning  even  in  such 
moderate  atmospheric  disturbances  as  the  one  that  took  place  on 
the  afternoon  of  the  accident,  without  leaving  any  visible  indication 
of  its  inefficiency,  and  was  constantly  liable  to  become  useless  with- 
out any  alteration  in  its  external  appearance.     Instead  of  the  oon- 
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stant  anxiety  which  such  a  condition  would  naturally  excite,  the 
evidence  discloses  no  system  of  inspection  calculated  to  disclose 
defects  in  this  insulation,  and  it  affirmatively  appears  in  the  evi- 
daice  of  the  defendant  that,  instead  of  controlling  their  use  by  a 
system  of  expert  supervision,  the  boss  of  any  one  of  the  many 
working  gangs  of  the  company  had  the  right  to  determine  whether 
they  should  be  taken  out  after  having  become  useless  without  sub- 
stituting anything  to  fill  the  vacancy.  It  may  be  that  these  appli- 
ances constitute  the  most  perfect  means  known  in  electrical  con- 
struction to  insulate  one  end  of  a  metallic  member  from  the  other 
end  charged  with  electrici^ ;  but,  if  this  is  true,  the  evidence  of 
the  defendant  amply  shows  that  care  should  be  used  in  its  main- 
tenance, and  to  prevent  the  flow  of  fatal  results  from  its  failure  to 
work.  How  this  was  done  is  illustrated  by  the  testimony  of  Mr. 
Barton,  an  expert  employee  of  defendant,  whose  duty  it  was  to  go 
to  the  place  of  the  accident  and  ascertain  what  was  the  matter. 
He  tells  in  his  testimony  what  he  saw  when  he  got  there  in  the 
following  words: 

"I  saw  the  pull-off  wire  and  back  guy  wire  in  contact,  and  knew  where 
my  electricity  got  out." 

His  company  had  chosen  tiiat  the  safety  of  the  public,^  which  had 
furnished  it  the  place  to  plant  its  pole  and  strain  its  guy  wire, 
should  depend  upon  the  working  of  an  instrument  which  it  admits 
to  be  unreliable,  when  it  could  have  broken  the  circuit  simply  by 
wrapping  the  two  wires  that  constitute  it  in  separate  positions  upon 
the  pole.  There  is  ample  testimony  that  the  construction  adopted 
was  negligent,  and  the  thing  speaks  for  itself. 

The  company  having  chosen  to  make  a  continuous  circuit  from 
the  current  of  their  trolley  wire  to  the  attachment  of  the  Hogg 
wire,  only  broken  by  the  one  or  two  insulating  devices  we  have 
described,  had  created  a  situation  that  they  were  bound  to  protect 
against  the  consequences  of  its  weakness,  and  the  omission  of  any 
step  necessary  to  such  protection  is  negligence  by  virtue  of  the 
situation  which  creates  the  necessity.  The  offending  guy  wire 
being  left  naked  by  the  defendant,  it  occurred  to  Mr.  Hogg  as  a 
matter  of  convenience  or  economy  to  use  it  as  a  portion  of  his  fence. 
He  accordingly  attached  his  piece  of  clothes  line  to  it  in  such  a 
way  as  to  form  a  perfect  contact  between  the  two,  fastening  the 
other  end  to  his  own  fence  some  twenty  feet  away.  This  added 
another  element  to  the  danger  created  by  the  railway  company,  by 


Digitized  by 


Googk 


636  Stbeet  Railway  Sepobts.  [Vol.  8 

extending  its  zone  about  twenty  feet  along  the  traveled  road*  The 
defendant  chose  to  let  it  remain  in  this  condition  for  about  two 
months,  a  time  sufficient  to  justify  us  in  assuming  as  a  matter  of 
law  that  by  the  exercise  of  the  care  which  the  law  imposes  under 
the  circumstances  it  would  have  beocMne  aware  of  this  change, 
thereby  assuming  the  duty  of  exercising  care  appropriate  to  and 
commensurate  with  such  new  condition.  It  coiUd,  however,  have 
detached  the  Hogg  wire,  or  could  have  prevented  any  contact  with 
its  guy  wire  by  casing  the  latter  with  wood  to  a  sufficient  hei^t, 
which  the  evidence  shows  is  sometimes  done;  but,  having  neglected 
all  such  precautions,  it  became  responsible  for  the  condition  it  had 
permitted.  Mr.  Hogg's  fence  was  constructed  of  woven  wire  sup- 
ported by  cedar  posts.  The  evidence  is  not  clear  as  to  whether 
the  wire  which  came  in  contact  with  the  plaintiff  bad  been  fastened 
to  one  of  these  posts  or  to  the  wire  structure,  or  as  to  whether  it 
had  been  originally  in  contact  with  the  wire  at  all,  or  as  to  whether 
the  wire  of  the  fence  had  been  grounded  in  moist  earth  up  to  the 
date  of  the  accid^it,  so  that  it  is  by  no  means  certain  that  its 
grounding  on  that  day  was  not  the  result  of  the  water  which  fell  in 
considerable  quantities  rather  than  of  the  action  of  the  lightning. 
The  evidence  that  the  wires  were  struck  by  lightning  on  that  date 
consisted  of  the  statement  that  the  mica  must  have  been  fused 
.  because  it  was  not  performing  its  office ;  the  statement  that  thunder 
was  heard  at  the  office  of  the  United  States  Weather  Bureau  in  the 
city  of  St  Louis  on  that  afternoon,  and  the  statement  of  one  of 
the  defendant's  conductors  that  he  saw  some  lightning  of  the  dingle- 
dangle  kind  the  same  afternoon,  but  that  he  did  not  know  whether 
there  was  any  thunder  or  not  It  is  not  important,  however,  to 
consider  this  question,  for  the  case  was  tried  by  defendant  upon 
the  theory  that  lightning  even  of  this  kind  is  dangerous  to  its  insu- 
lators, and  it  is  therefore  one  of  those  incidents  which  it  was  the 
duty  of  defendant  to  take  into  consideration  in  the  interest  of 
public  safety. 

There  being  no  question  in  this  case  that  the  electric  current 
which  injured  the  plaintiff  proceeded  from  a  naked  wire  maintained 
by  the  defendant  in  or  upon  the  line  of  the  public  highway,  which 
wire  was,  at  the  time,  connected  electrically  with  a  trolley  wire 
with  the  current  from  which  its  cars  were  operated,  we  hold  that 
these  facts  constitute  prima  facie  evidence  of  the  negligence  of  the 
defendant,  that  the  injury  to  the  plaintiff  resulted  from  such  negli- 
gence, and  that,  in  the  absence  of  evidence  tending  to  rebut  the 
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presumption  80  raised,  the  plaintiff  was  in  law  entitled  to  a  verdict 
The  evidence  being  clear  and  undisputed  that^  notwithstanding  the 
use  of  the  instruments  called  ^^  circuit  breakers/'  the  defendant's 
guy  wire  was  subject,  by  the  action  of  li^tning  under  ordinary 
circumstances,  or  otherwise,  to  become  dangerously  charged  with 
electricity,  it  was  its  duty  to  use  such  other  means  of  protection 
as  were  reasonably  accessible;  that  in  wrapping  its  pull-off  or 
strain  wire  in  contact  with  the  guy  wire  by  means  of  which  contact 
the  guy  wire  was  charged,  and  by  failing  to  insulate  the  same  by 
wooden  or  other  nonconducting  casing  to  a  proper  height,  the 
defendant  failed  in  the  performance  of  that  duty,  and  has,  for  that 
reason,  not  only  failed  to  meet,  but  has  strengthened,  the  prima 
facie  case  against  it 

The  fact  that  the  Hogg  wire  intervened,  so  that  the  current  it 
carried  by  reason  of  the  negligence  of  the  defendant  was  the  instru- 
ment of  the  injury,  has  no  tendency  to  relieve  the  defendant  from 
liability  for  its  own  wrongful  act  Under  these  circumstances  it  is 
unnecessary  to  refer  to  the  questions  made  by  the  defendant  in  his 
assignment  of  errors  and  brief  upon  the  giving  and  refusal  of 
instructions  upon  the  question  of  the  right  of  the  plaintiff  to 
recover. 

We  have  carefully  examined  the  case  of  Sirack  v.  Telephone  Co., 
216  Mo.  601,  116  S.  W.  526,  upon  which  the  defendant  seems 
greatly  to  rely,  and  see  nothing  in  it  which  conflicts  in  the  slightest 
degree  with  the  views  we  have  here  expressed.  In  that  case  the 
question  was  whether  or  not  the  defendants  bad  been  guilty  of 
negligence  in  maintaining  an  unused  telephone  wire,  distant,  hori- 
zontally, fifteen  feet  from  the  trolley  wire  of  the  street  railway. 
By  a  severe  storm  the  telephone  wire  had  been  broken  and  thrown 
across  the  trolley  wire.  This  court  very  properly  held  in  that  case 
that  there  was  nothing  in  the  situation  of  these  wires  before  the 
storm  to  indicate  danger  to  the  public.  Had  the  telephone  wire 
been  wrapped  around  the  trolley  wire  a  question  would  have  been 
presented  calling,  in  all  probability,  for  a  different  result 

2.  The  real  question  in  this  case  is  whether  the  jury  overstepped 
the  boundaries  of  its  province  with  respect  to  the  amount  of  the 
verdict.  No  one  wiU  deny  that  it  is  exclusively  within  the  prov- 
ince of  the  jury  to  pass  upon  questions  of  fact  presented  by  the 
evidence,  including  the  assessment  of  damages  in  oases  where  they 
are  not  liquidated  by  law.  There  are,  however,  many  elements 
of  damage  not  susceptible  of  mathematical  reduction  to  terms  of 
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money.  In  such  cases  the  amount  of  the  resulting  damage  is^  to  a 
greater  or  less  extent,  a  matter  of  opinion,  founded  upon  the  facts 
in  evidence,  and  such  inferences  as  may  be  legitimatdy  drawn 
therefrom.  Whether  or  not  the  fact  tends  to  support  the  inference 
is  in  proper  circumstances  a  question  of  law;  and  it  is  upon  some 
such  ground  that  appellate  courts  have  reserved  to  themselves  the 
power  to  judicially  declare  in  such  cases  that  the  jury  has  exceeded 
its  limit,  however  dim  and  shadowy  it  may  be,  and  to  refuse  to 
sustain  its  action. 

The  facts  in  evidence  affecting  the  amount  of  this  verdict  are 
substantially  as  follows:  At  the  time  of  the  accident,  on  June  24, 
1907,  the  plaintiff  was  a  "  husky  ^*  youngster  about  twelve  years 
old,  who  could  plow,  drive  horses,  ride  after  hounds,  and  had  given 
no  evidence  of  timidity  in  work  or  sport.  His  injury  was  such  as 
might  be  inflicted  by  the  passage  of  a  current  of  electricity  through 
his  body  from  his  hand  to  his  foot  Its  entry  at  his  hand  developed 
so  much  heat  as  to  incinerate  the  flesh  and  destroy  the  member. 
It  departed  from  his  body  at  his  feet  with  similar  evidence  of  heat 
disturbances.  So  far  as  visible  effect  on  the  tissues  is  concerned, 
the  phenomena  attending  its  course  through  the  body  is  a  mystery. 
The  trial  took  place  about  fifteen  months  after  the  injury.  Al- 
though he  was  at  a  vigorous  age,  his  growth  had  stopped  during  the 
time  intervening  between  the  accident  and  the  trial.  Some  of  his 
teeth  had  fallen' out,  and  the  enamel  and  enveloping  membrances' 
of  their  roots  had  been  destroyed  and  his  gums  had  receded,  so  that 
the  roots  of  some  of  them  were  exposed.  His  ears  were  affected 
so  that  they  gave  him  pain,  and  the  tissues  of  the  drums  had  re- 
laxed so  that  they  had  become  externally  concave.  His  speech  was 
affected.  He  was  timid  and  very  nervous.  His  power  to  learn 
had  been  impaired  so  that,  although  he  had  been  able  to  do  as  mudi 
of  the  work  at  school  as  any  of  the  other  boys,  he  had  become  ner- 
vous and  fidgity,  so  that  he  could  not  apply  himself  to  his  books. 
He  would  study  at  times,  and  then  again  was  so  nervous  that  it 
seemed  as  if  he  could  not  study.  His  physician  described  him  as 
biting  his  fingers  all  the  time  as  he  came  down  on  the  cars  to  the 
trial.  All  these  things  were  attributed  by  the  doctor  to  low  vitality 
resulting  from  the  accident     His  family  physician  said : 

"  Some  people,  it  depends  on  their  age,  will  recover,  as  years  go  on,  and  he 
might  have  a  strain  or  something  he  wouldn't  recover.  It's  pretty  hard  to 
say." 
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He  was,  in  the  opinion  of  the  doctor,  improving  at  the  time  of  the 
triaL  Within  two  months  immediately  succeeding  the  accident 
there  were  four  surgical  operations  performed  on  him,  including 
one  by  which  a  finger  had  been  saved  by  grafting  skin  taken  from 
his  thigh.     His  suffering  was  intense. 

The  jury,  in  assessing  the  damages  sustained  by  the  plaintiff, 
no  doubt  took  into  consideration  the  fact  of  the  loss  of  his  hand, 
not  only  in  an  industrial  sense,  but  with  respect  to  its  inconvenience 
in  all  the  other  relations  of  his  life.  They  not  only  considered  his 
acute  physical  suffering,  but  also  the  mental  suffering  that  would 
probably  result  from  both  the  disability  and  deformity,  interference 
with  his  education  already  suffered,  and  which  he  would  probably 
continue  to  suffer  for  an  indefinite  time  in  the  future,  and  the 
uncertainty  as  to  whether  or  not  the  vitality  and  vigor  of  mind  and 
body  which  had  before  characterized  him,  and  must  stand  behind 
all  his  efforts,  would  ever  be  restored.  They  were  undoubtedly 
infiuenced  more  or  less  by  the  idea  that  the  wrongdoer  should  not 
have  the  right  to  set  a  value  on  a  healthy,  intelligent  American  lad 
founded  upon  the  efficiency  he  might  probably  attain  with  a  pick 
and  shoveL  We  think  the  jury  had  the  right  to  determine  this 
question  from  the  standpoint  we  have  stated.  The  defendant  has 
seen  fit  to  leave  the  statements  we  have  referred  to  unquestioned, 
and,  although  sharply  contesting  the  case,  and  being,  no  doubt,  as 
in  duty  bound,  in  close  touch  with  matters  connected  with  the 
effect  of  its  own  motive  power  upon  the  constitutions  of  its  victims, 
it  has  chosen  to  leave  the  prognosis  of  the  plaintiff  unquestioned. 
It  only  remains  for  us  to  determine  whether  these  unquestioned 
facts,  including  the  inferences  which  the  jury  might  lawfully  draw 
from  them,  tend  fairly  to  support  the  verdict 

Considering  this  question  as  an  original  one  in  this  court,  we 
would  be  slow  to  hold  that  within  the  limits  of  this  verdict  we 
might  lawfully  substitute  our  own  opinion  for  the  unanimous 
opinion  of  the  twelve  men  who  tried  the  issue,  whose  peculiar 
province  it  was  to  determine  such  questions,  and  who  had  before 
them  evidence  which  might  aid  us  in  the  consideration  of  the  same 
question,  in  the  person  of  the  boy  himself.  In  the  interest,  how- 
ever, of  that  uniformity  and  certainty  without  which  legal  process 
would  become  a  game  of  chance  in  which  our  rights  would  be  the 
stakes,  we  must  defer  to  the  course  of  this  court  so  far  as  it  tends 
to  establish  a  consistent  rule  of  adjudication. 

We  have  not  hesitated,  whenever  the  interests  of  justice  have 
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seemed  to  require  it^  to  exercise  a  revising  control  over  the  amount 
of  the  verdict  in  cases  of  this  character,  and  it  has  long  been  our 
]  practice  to  enforce  that  control,  in  proper  cases,  by  requiring  a  re- 
mittitur as  a  condition  of  the  affirmance  of  the  judgment.  Thus 
in  Waldhier  v.  Railroad,  71  Mo.  514,  the  amount  of  the  recovery 
was  so  reduced  from  $25,000  to  $20,000  for  loss  of  both  legs  below 
.the  knee.  In  Markey  v.  Baiiroad,  186  Mo.  348,  84  S.  W.  61,  the 
recovery  for  a  similar  injury  was  so  reduced  from  $35,000  to 
$20,000,  this  court  in  ordering  the  r^nittitur  saying: 

"Thirty-five  thousand  dollars  is  a  larger  award  than  this  court  has  ef«r 
approved.  We  prefer  to  adhere  to  the  oonaerratiTe  course  that  our  courts 
and  juries  have  pursued  in  the  past.  If  the  jury  had  awarded  tbe  plaintifT 
$20,000  damages,  the  verdict  would  have  met  our  approval,  but  we  are  not 
satisfied  that  it  would  be  just  to  ai&nn  the  judgment  for  the  amount  i 


In  Stolze  V.  Baiiroad,  188  Mo.  580,  87  S.  W.  517,  a  similar 
reduction  was  made  from  $15,000  to  $8,000  on  account  of  the 
breaking  of  both  legs.  In  Phippin  v.  Baiiroad,  196  Mo.  321,  93 
S.  W.  410,  a  like  reduction  was  made  from  $12,000  to  $9,000  on 
account  of  the  ruin  of  a  hand,  all  of  which  was  cut  away  except  the 
thumb.  In  Brady  v.  Baiiroad,  206  Mo.  509,  102  S.  W.  978,  105 
S.  W.  1195,  $15,000  was  held  to  be  too  much,  and  a  reduction  to 
$10,000  exacted  on  account  of  the  loss  of  a  foot.  In  Partello  v. 
Baiiroad,  217  Mo.  645, 117  S.  W.  1138,  the  plaintiff  was  the  wife 
of  Major  Partello,  the  military  commandant  at  Fort  Reno,  and  had 
been  accustomed,  by  virtue  of  that  position,  to  take  a  leading  part 
in  the  social  functions  at  the  fort,  was  fond  of  doing  her  own  house- 
work, walking  and  riding  on  horseback,  and  had  the  appearance  of 
a  strong  and  vigorous  woman.  The  evidence  tended  strongly  to 
show  that  the  accident  left  her  a  helpless  and  incurable  nervous 
wreck.  It  was  said  in  the  opinion  none  of  her  bones  were  broken, 
and  no  joint  dislocated  or  injured,  and  there  was  no  apparent  dis- 
figurement save  a  slight  mark  on  the  nose.  The  jury  returned  a 
verdict  for  $30,000,  from  which  she  voluntarily  remitted  $10,000 
at  the  hearing  of  the  motion  for  a  new  trial.  The  amount  still 
remaining  was  held  to  be  excessive,  and  the  judgment  was  accord- 
ingly reversed  by  this  court.  In  Chlanda  v.  Transit  Co.,  213  Mo. 
244,  112  S.  W.  249,  the  plaintiff,  who,  just  before  her  injury,  was 
said  by  a  physician  who  then  examined  her  for  insurance  to  have 
been  "  a  picture  of  health  *^  and  "  sound  in  all  particulars,'*  was 
injured  December  6,  1901.     The  same  physician  who  had  exam- 
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ined  her  for  insurance  afterward  examined  her  at  intervals  up  to 
about  July  26,  1903,  and  characterized  her  condition  as  that  of  a 
physical  wreck.  It  stood  ^^  conceded  that  there  were  no  broken 
bones."  The  verdict  was  for  $18,000,  and  an  order  granting  a  new 
trial  was  sustained  by  this  court,  which  said: 

**  We  are  of  opinion  the  order  granting  a  new  trial  may  be  sustained  on  the 
theory  of  an  excessive  verdict  somewhat  attributable  to  such  overwrought 
sympathy  on  the  part  of  the  jury  as  amounts  (in  legal  effect)  to  prejudice 
and  passion." 

In  Magrane  v.  Railway,  183  Mo.  119,  81  S.  W.  1158,  this  con- 
trol was  exercised  in  a  case  where  improper  elements  of  damage 
had  been  submitted  to  the  jury  and  were  presumably  included, 
with  proper  elements,  in  their  verdict;  this  court  forcing  a  remit- 
titur to  cure  the  error.  This  was  expressly  approved  and  followed 
in  Moore  v.  Transit  Co.,  226  Mo.  689, 126  S.  W.  1013,  the  court, 
through  Fox,  J.,  saying: 

"To  the  end  that  no  injustice  be  done  the  defendant,  we  are  inclined  to 
require  a  substantial  remittitur  in  such  amount  as  in  our  opinion  will  fully 
meet  the  excess  in  the  verdict  by  reason  of  aby  consideration  which  may  have 
been  given  to  the  objectionable  testimony  by  the  plaintiff.'' 

In  Clark  v.  Railroad,  234  Mo.  396,  137  S.  W.  583,  the  opinion 
describes  the  condition  of  the  plaintiff,  injured  by  coming  in  con- 
tact with  an  electric  wire,  as  follows : 

"He  is  horribly  maimed  and  hopelessly  crippled  for  life,  and  incapacitated 
from  performing  all  manner  of  labor,  not  even  able  to  feed  himself." 

The  court,  speaking  through  Judge  Woodson,  said:  "The 
verdict  was  for  $20,000,  and  for  that  reason  should  be  closely 
scrutinized."  It  was  sustained.  In  Cook  v.  Globe  Printing  Com- 
pany (a  case  in  which  no  bones  were  broken),  227  Mo.  471,  127 
S.  W.  332,  the  court  seemed  to  disregard  the  $20,000  dead  line, 
and  itself  laid  the  damages  which  plaintiff  ought  to  recover  at 
$50,000,  $25,000  of  which  were  specially  assessed  as  compensatory. 
This  does  not  indicate  that  in  the  opinion  of  this  court  the  plaintiff 
in  that  case  would  have  preferred  the  loss  of  a  leg  or  arm  or  both, 
or  the  wrecking  of  his  nervous  system,  to  the  publication  of  the 
article  which  was  the  subject  of  the  controversy,  but  is  more  in  the 
Vol.  8—41 
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nature  of  a  tribute  to  reputation  in  the  abstract.     It  gave  practical 
voice  to  the  reflection  of  lago : 

"Qood  name  in  man  and  woman,  dear  my  Lord,  is  the  immediate  jewel 
of  their  aouls." 

In  doing  so  it  is  barely  possible  that  we  may  not  have  had  vividly 
in  mind  another  remark  of  the  same  sage  to  his  friend  Lieut.  Cassio, 
who  complained  that  he  had  lost  the  immortal  part  of  himself  — 
his  reputation.     lago  wisely  consoled  him  thus : 

"Ab  I  am  an  honest  man,  I  thought  you  had  received  some  bodily  wound; 
there  is  more  sense  in  that  than  in  reputation.  Reputation  is  an  idle  and 
most  false  imposition;  oft  got  without  merit,  and  lost  without  deserving;  you 
have  lost  no  reputation  at  all  unless  you  repute  yourself  such  a  loser." 

We  have  cited  the  foregoing  cases,  not  for  the  purpose  of  sus- 
taining or  showing  the  power  of  this  court  to  control  the  amount 
of  the  verdict,  but  for  such  hints  as  they  contain  as  authorities 
affecting  its  amount  Although  selected  for  that  purpose  they  are 
far  from  satisfactory,  not  only  because  each  case  is  necessarily  in 
many  respects  svi  generis,  but  because  juries  and  even  judges  must 
necessarily  have  and  exercise  some  latitude  with  reference  to  per- 
sonal opinion,  although  the  principles  of  law  are  constant 

After  careful  consideration,  we  have  concluded  that  the  judg- 
ment (which  is  for  $20,000)  should  be  affirmed  to  the  extent  of 
$10,000,  and  if  the  plaintiff,  within  ten  days  after  the  publication 
of  this  opinion,  enter  a  remittitur  in  the  amount  of  $10,000,  as  of 
the  date  of  the  rendition  of  the  judgment  below,  and  it  is  so 
ordered.  Otherwise  the  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Opinion  Pee  Curiam. 

The  foregoing  opinion  of  Beown,  C,  is  adopted  by  the  court 
All  concur  except  Vaij.iant,  J.,  absent 
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CASES  REPORTED  WITH  BRIEF  SYLLABI. 


SPOATEA  V.  BERKSHIRE  ST.  RY.  00. 

(Massachustts^  Supreme  Judicial  Oourt.) 

ln$wry  to  Bider  of  Bicycle  hy  CoUiaion  taUh  Tearn^  Alleged  to  Have 
Been  Caused  hy  Being  Blinded  hy  Headlight  of  Car. 

Plaihtiff  excepts  to  verdict  for  defendant.    Reported  99  N.  E.  467. 

Opinion  by  Ruoo,  C.  J.: 

The  plaintiff,  traveling  in  the  nighttime  upon  a  bicycle  on  a  highway,  was 
injured  by  collision  with  a  team.  It  is  sought  to  fasten  liability  upon  the 
d^endant  because  a  headlight  upon  one  of  its  cars  proceeding  on  its  track 
dazzled  the  plaintiff  so  that  he  ran  into  the  team.  The  plaintiff  testified: 
"  The  light  blinded  me.  I  was  unable  to  guide  my  bicycle.  *  *  *  It  blinded 
me  for  the  moment  and  I  could  not  see;  it  was  one  of  those  large  light  re- 
flectors. *  *  *  It  was  the  same  light  on  the  cars  that  I  saw  them  ordinarily 
use;  that  is,  about  the  same.  *  *  *  The  light  was  thrown  on  me  as  it 
rounded  a  curve.  I  was  coming  down  the  hill,  straight  down,  when  the  car 
rounded  the  curve."  The  plaintiff  saw  the  team  a  few  steps  ahead.  The  street 
was  wide,  and  the  tracks  of  the  defendant  were  on  its  side^  and  there  was 
plenty  of  room  to  pass  without  collision  but  for  the  blinding  effect  of  the  light. 

This,  in  substance,  is  the  plaintiff's  case.  It  is  too  meagre  to  show  any 
negligence  on  the  part  of  the  defendant,  either  in  the  character  or  management 
of  the  light  or  in  the  running  of  the  car.  At  most,  there  appears  to  have  been 
only  a  momentary  blinding  of  the  plaintiff  as  the  rays  from  a  headlight  such 
as  are  in  common  use  included  him  in  their  range  for  an  instant  while  the  car 
came  around  a  curve.  More  facts  than  these  must  appear  before  it  can  be 
said  that  there  was  fault  in  the  use  or  operation  of  the  light  or  car. 

Exceptions  overruled.  , 


FITZGERALD  v.  NEW  ORLEANS  RY.  k  LIGHT  CO 

(Louisiana  —  Supreme  Court.) 

Derailment  of  Car  hy  Stone  on  Track;  Injury  to  Child  in  Shed  Struck 
hy  Car;  Liahility  of  Company. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  69  So.  26. 

Opinion  by  Pbovostt,  J.: 

One  of  the  electric  cars  of  the  defendant  company,  going  at  full  speed  down 
Chippewa  street,  left  the  track  at  the  intersection  of  Philip  street,  and  ran 
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into  ft  corner  grocery  shed,  and  demolished  it.  A  little  girl,  who  was  seated 
on  the  doorstep  under  the  shed,  was  struck  by  some  piece  of  the  debris,  and 
her  mother  brings  this  suit  for  the  injury,  charging  that  it  occurred  through 
the  negligence  of  the  defendant  company  in  running  the  car  at  excessive  speed 
—  beyond  the  rate  fixed  by  the  city  ordinances.  Although  the  little  girl  was 
made  unconscious,  her  injuries  were  but  slight,  and  none  of  a  permanent  char- 
acter.  She  had  two  bumps  on  the  back  of  the  head,  and  some  scratches  and 
bruises  on  her  arms  and  sides.  The  derailment  is  not  to  be  accounted  for, 
unless  the  statement  of  the  motorman  that  there  was  a  cobblestone  upon  the 
track  is  accepted;  for  the  course  was  straight,  and  no  defect  existed  in  either 
track  or  car,  and  the  speed  was  not  greater  than  usual,  or  beyond  city  regula- 
tion. The  strange  thing  is  that  no  one  but  the  motorman  saw  this  cobblestone. 
But  his  statement  as  to  its  presence  is  made  plausible  by  the  fact  that  the 
street  was  paved  with  cobblestones,  and  that  a  large  number  of  children  had 
just  been  playing  there.  All  those  whom  the  accident  attracted  seem  to  have 
had  their  attention  too  strongly  drawn  by  something  else  to  have  noticed  the 
stone.  In  fact,  most  of  them  did  not  even  know  that  a  little  girl  had  been 
hurt.  The  conductor  first  busied  himself  investigating  the  condition  of  the 
car,  and  then  went  into  the  grocery  to  telephone  headquarters.  He  corroborates 
the  motorman  to  this  extent,  however.    He  says : 

"After  I  came  back  from  the  phone  I  was  informed  that  the  rock  was  on  the 
track." 

The  motorman  explains  his  not  having  seen  the  stone  in  time  to  stop  tiie  car 
by  saying  that  it  lay  directly  under  the  electric  light  that  hung  overhead  at  the 
center  of  the  street  intersection,  and  that  the  bottom  part  of  the  electric  lamp 
cast  a  shadow  at  that  spot,  so  that  he  did  not  see  the  obstruction  until  he  was 
within  about  twenty  feet  of  it.  If  we  accept  his  statement  as  true,  as  we 
must,  in  the  absence  of  any  contradiction  and  of  all  opposite  probability,  the 
company's  defense  is  fully  made  out,  figuratively,  as  it  is  literally  founded  on 
a  rock. 

Judgment  set  aside,  and  suit  dismissed,  with  costs  in  both  courts. 


MUNSTER  V.  NEW  ORLEANS  RY.  A,  LIGHT  CO. 

(Louisiana  —  Supreme  Court.) 

Hor9e  Frightened  hy  Car;  Rider  Injured;  Failure  of  Motorman  to  See 
Danger;  Punitive  Damages, 

Defendant  appeals  from  a  judgment  for  plaintiff.    Reported  59  So.  38. 

Opinion  by  Pbovostt,  J.: 

Plaintiff  and  a  companion  were  on  horseback,  going  down  a  street,  the  full 
width  of  which,  practically,  was  occupied  by  the  double  tracks  of  the  defendant 
railway  company.  One  of  the  electric  cars  of  the  defendant  company,  coming 
behind  plaintiff,  frightened  his  horse,  when  within  about  100  feet,  and  the 
animal  became  uncontrollable.  The  street  was  narrow,  and  more  or  less 
obstructed  by  a  buggy  and  a  wagon  coming  up  towards  plaintiff  on  the  other 
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track,  and  by  a  milk  wagon  which  had  stopped  on  the  side;  so  that  plaintiff 
found  it  impossible  to  force  his  skittish  mount  out  of  the  way  of  the  car. 
Realizing  his  danger,  he  by  signs  and  cries  sought  to  attract  the  attention  of  the 
motorman,  but  in  vain.  The  latter  was  not  looking  ahead,  but  was  eating  his 
luncheon  —  a  sandwich  in  one  hand  and  a  can  of  coffee  in  the  other.  He  failed 
to  see  plaintiff  until  too  late.  The  horse  was  struck  and  knocked  out  of  the 
way,  and  plaintiff  thrown  on  the  track  in  front  of  the  car.  Fortunately  he 
succeeded  in  holding  onto  an  iron  bar  underneath  the  platform  of  the  car,  so 
that  he  did  not  go  under  the  wheels,  but  was  only  dragged  on  the  ground. 
The  testimony  varies  as  to  how  many  feet  he  w€u  thus  dragged ;  but  the  point 
is  not  very  materiaL  As  soon  as  the  car  stopped  he  got  out  and  stood  up; 
not  much  hurt,  though  very  badly  scared,  and  more  or  less  bruised  and 
scratched.  His  injuries  were  severe  enough,  however,  to  keep  him  in  bed 
for  some  ten  days,  and  keep  him  away  from  his  work  for  about  two  weeks. 
The  case  was  tried  without  a  jury,  and  $962  allowed.  This  included  $300 
punitive  damages.  This  element  of  damages  must  be  discarded.  This  court 
has  frequently  held  that  punitive  damages  will  not  be  imposed  upon  an 
employer  who  is  only  vicariously  at  fault.  Patterson  v.  Railroad  Ck>.,  110  La. 
797,  34  South.  782,  and  oases  there  cited. 

The  judgment  is  reduced  to  $662,  and  as  thus  reduced  is  affirmed,  plaintiff  to 
pay  costs  of  appeal 


SHELLY  V.  BOSTON  ELEVATED  RY.  CX). 

(Massachusetts  —  Supreme  Judicial  Court.) 

WUfvl  TreBpaaaer  an  Cars;  Duty  of  Company;  Ejection  of  Boy  by 
Conductor;  No  Cause  of  Action* 

Reported  98  N.  E.  575. 

This  was  an  action  of  tort  for  personal  injuries  sustained  by  plaintiff  falling 
or  jumping  off  a  moving  car  of  defendant.  Plaintiff,  a  little  over  ten  years 
old,  boarded  the  car  to  steal  a  ride.  The  conductor  on  discovering  him  ordered 
him  to  get  off,  shaking  his  fist  at  the  same  time.  Plaintiff  became  frightened, 
and  lost  his  balance,  or  attempted  to  jump  off.  The  conductor  did  not  lay  his 
hand  on  plaintiff  or  touch  him  with  anything. 

Opinion  by  Hammond,  J. : 

The  plaintiff  was  a  wilful  trespasser,  and  to  him  "  the  defendant  owed  no 
duty,  except  to  refrain  from  wilfully  or  wantonly  and  recklessly  exposing  him 
to  danger."  Knowlton,  G.  J.,  in  Bjomquist  v.  Boston  k  Albany  R.  R.,  185 
Mass.  130,  132,  70  N.  E.  53,  54  (102  Am.  St  Rep.  332).  It  is  unnecessary 
to  recite  the  evidence  in  detaiL  It  is  contradictory  in  many  respects,  but 
even  if  it  be  taken  in  the  light  most  favorable  for  the  plaintiff  it  falls  far 
short  of  showing  that  the  defendant  failed  to  perform  the  limited  duty  it  owed 
to  the  plaintiff.  The  case  must  stand  in  the  class  with  Bjomquist  v.  Boston 
ft  Albany  R.  R.,  uhi  supra;  Albert  v.  Boston  Elevated  Railway,  185  Mass.  210, 
70  N.  £.  52;  Massell  v.  Boston  Elevated  Ry.,  191  Mass.  491,  78  N.  £.  106; 
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Anternoit*  v.  New  York,  New  Haven  k  Hartford  R,  R.,  193  Mass.  542,  79 

N.  £.  780;  Lebov  ▼.  CkmsoUdated  RaUway,  203  Mass.,  380,  89  N.  S.  646,  26 

L.  R.  A.  (N.  S.)  265,  and  simUar 

Judgment  on  the  yerdict. 


LANG  V.  BOSTON  ELEVATED  RY.  CO. 

(Massachusetts  —  Supreme  Judicial  Oourt) 

Action  for  Injuriea;  Ismtes;  Negligetuye  of  Motorman;  Evidenee, 

Defendant  excepts  from  judgment  for  plaintiff.    Reported  98  N.  K  580. 

Opinion  by  Hammond,  J. : 

One  of  the  questions  was  whether  in  the  circumstances  of  the  collision 
between  the  plaintiff  and  the  defendant's  car  the  motorman  was  negligent. 
That  was  to  be  determined  by  his  acts  either  of  commission  or  omission. 
Upon  the  questions  what  those  acts  were  and  whether  they  or  any  of  them 
were  negligent,  the  length  of  time  he  had  been  in  the  defendant's  employ  as 
a  motorman  and  the  nature  and  amount  of  his  instructions  were  entirely 
immaterial,  and  the  evidence  upon  those  matters  was  wrongly  admitted.  The 
defendant  seasonably  excepted  to  its  admission.  It  is  suggested  by  the  plain- 
tiff that  putting  an  inexperienced  or  incompetent  person  in  the  position  of  a 
motorman  might  be  of  itself  evidence  of  the  defendant's  n^ligencei.  But 
unless  there  was  evidence  of  negligence  in  the  conduct  of  the  motorman  the 
negligence  of  the  defendant  in  employing  him  did  not  contribute  to  the  acci- 
dent and  therefore  was  immaterial. 

It  is  further  argued  by  the  plaintiff  that  the  error,  if  any,  was  corrected  by 
the  words  of  the  presiding  justice  to  the  jury.  It  appears  that  after  the 
evidence  had  been  admitted  and  during  the  further  cross-examination  of  the 
motorman  by  the  plaintiff,  the  presiding  justice  remarked  to  the  jury  upon 
the  bearing  of  the  evidence  as  follows :  "  The  company  was  represented  by  the 
motorman  so  far  as  the  running  of  the  car  under  the  direction  of  the  con- 
ductor. Now  if  the  motorman  was  not  careless,  not  lacking  in  due  care,  it 
is  not  of  the  slightest  importance  how  many  days  had  intervened  since  he  had 
ceased  receiving  instructions  from  an  inspector,  or  whatever  may  be  the  name 
of  the  official  that  acompanied  him  and  gave  him  instructions,  whether  a 
day  or  a  year.  If  he  was  not  careless,  it  is  certainly  of  no  importance.  But 
I  have  let  the  evidence  in  as  to  how  long  he  had  been  there,  and  it  may  or  may 
not  throw  a  little  light  upon  the  question  of  whether  or  not  he  was  in  the 
exercise  of  due  care.  It  may  or  may  not.  If  it  does  not,  that  is  the  end  of  it. 
If  he  was  careful  it  makes  no  difference.  I  only  mention  this  to  you  so  that 
you  will  underst^d  the  purport  of  the  evidence  as  it  proceeds."  In  his  final 
charge  at  the  close  of  the  case  he  spoke  upon  this  matter  as  follows:  "  If  you 
find  that  the  plaintiff  was  in  the  exercise  of  due  care,  then  you  come  to  the 
question  of  the  motorman;  and  the  discussion  of  his  due  care  has  been  in- 
volved somewhat  in  that  of  the  plaintiff.  Was  he  managing  that  car  as  a 
prudent  motorman  should  —  reasonably  prudent t    *    *    *    It  is  of  no  im- 
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portance,  I  take  it,  whether  he  had  heen  in  the  employ  of  the  company  one 
month  or  one  year,  or  Hve  years.  The  question  is,  Did  he  act  as  a  reasonably 
prudent  man  should,  under  the  circumstances,  no  matter  how  long  or  how 
short  his  services?" 

It  will  be  observed  that  there  was  no  express  withdrawal  of  the  remarks 
first  made  to  the  jury.  If  there  was  inconsistency  in  .the  two  statements  it 
cannot  be  known  which  statement  the  jury  followed.  We  think  that  the  orig* 
inal  remarks  were  not  sufficiently  withdrawn  either  expressly  or  l^  fair 
implication. 

The  evidence  was  immaterial,  and  to  one  accustomed  to  trial  l^  jury  in  this 
class  of  cases  it  is  not  difficult  to  see  that  it  was  calculated  to  be  prejudicial 
to  the  defendant  upon  the  question  of  the  negligence  of  the  motorman. 

Whether  the  evidence  as  to  damages  was  properly  admitted  in  the  way  in 
which  it  was  presented  is  not  free  from  doubt,  but  in  view  of  the  result  to 
which  we  have  come  upon  the  other  part  of  the  case  we  do  not  think  it 
necessary  to  consider  it. 

Exceptions  sustained. 


BRYANT  V.  BOSTON  ELEVATED  RY. 

(Massachusetts  —  Supreme  Judicial  Court.) 

Infury  to  PedeBMan  w%  SidewaXh  by  Vehicle  Tltroum  Against  Him  5y 
Car  Proceeding  Around  a  Curve;  Concurrent  Uae  of  Highways  5y 
VehicleB  and  Street  Cars;  Recovery  Against  Joint  Defendants. 

Plaintiff  excepts  from  a  verdict  ordered  for  one  defendant  and  refusal  to 
order  verdict  for  a  joint  defendant.    Reported  198  N.  £.  587. 

Opinion  by  Bbalet,  J.: 

The  plaintiff  while  upon  a  public  way  as  a  pedestrian  without  any  reason- 
able cause  to  apprehend  that  his  position  might  be  unsafe  was  struck,  knocked 
down,  and  rendered  unconscious  by  a  wagon  driven  by  a  servant  of  the  defend- 
ant express  company.  If  the  combination  of  circumstances  which  produced  the 
injury  may  be  infrequent,  they  are  not  extraordinary,  and  the  issue  of  this 
defendant's  negligence  having  been  a  question  for  the  jury,  the  refusal  to 
order  a  verdict  in  its  favor  was  right.  Powell  v.  Deveney,  3  Gush.  300,  50 
Am.  Dec.  738;  Slatteiy  v.  Lawrence  Ice  Co.,  190  Mass.  79,  76  N.  E.  459; 
Hanley  v.  Boston  Elev.  St.  Ry.,  201  Mass.  56,  69,  87  N.  E.  197;  Dulligan  v. 
Barber  Asphalt  Paving  Co.,  201  Mass.  227,  231,  87  N.  E.  567.  But  the  ruling 
that  the  plaintiff  could  not  recover  against  the  defendant  railway  company 
siiould  not  have  been  given.  The  parties  were  concurrently  using  the  public 
ways,  and  each  defendant  could  not  disregard  the  rights  of  other  travelers,  or 
escape  the  consequences  if  every  reasonable  precaution  was  not  taken  to  avoid 
injury  to  them.  O'Brien  v.  Blue  Hill  St.  Ry.,  186  Mass.  446,  447,  71  N.  E. 
961.  The  jury  would  have  been  warranted  in  finding  that  for  some  distance 
below  the  place  of  the  accident  the  car  and  wagon,  while  moving  in  the  same 
direction,  proceeded  with  equal  speed,  when  as  they  approached  a  sharp  curve 
in  the  railway  track  where  it  turned  into  a  cross  street  the  car  passed  the 
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wagon,  which  then  moved  up  until  as  they  entered  the  curve  the  car  and 
wagon  were  abreast,  or  the  wagon  mi^t  have  been  slightly  in  advance.  As  it 
approached  the  curve  the  car  slackened  speed,  while  the  wagon  moved  slowly, 
and  the  width  of  the  street,  with  the  sharp  curvature  of  the  track  plainly 
showed,  that  the  wagon,  whose  driver  intended  to  turn  to  the  left  at  the 
comer  of  the  intersecting  street,  and  the  car  which  must  keep  on  to  the  right 
could  not  pass  around  the  curve  and  comer  simultaneously,  without  coming 
in  contact.  It  also  appeared  that  at  this  comer  travel  during  the  day  time 
became  greatly  congested,  and  because  of  the  volume  of  traffic  a  police  officer 
had  been  stationed  for  the  protection  of  travelers.  It  was  with  this  situation 
before  them  that  in  broad  daylight  the  motorman  and  the  driver,  after  a  signal 
from  the  officer  that  they  could  proceed,  moved  forward,  and  the  car  going  at 
greater  speed  outstripped  the  wagon.  The  projecting  rear  end  of  the  car  in 
passing  swung  over  the  roadway,  and  coming  into  collision  with  the  wagon 
forced  it  over  the  sidewalk,  where  it  felled  the  plaintiff.  It  was  the  duty  of 
the  motorman  to  have  stopped  the  car  if  he  saw  that  the  driver  had  deter- 
mined to  go  on,  and  it  was  the  duty  of  the  driver  not  to  have  attempted  to 
pass  the  car  and  turn  the  comer  until  the  car  had  passed  him,  and  if  either 
the  motorman  or  the  driver  had  acted  with  ordinary  prudence  the  collision 
would  have  been  averted,  and  the  injury  to  the  plaintiff  W4>uld  not  have  hap- 
pened. Carrahar  v.  Boston  k  Northern  St.  Ry.,  198  Mass.  540,  85  N.  K  162, 
126  Am.  St.  Rep.  461 ;  Wright  v.  Boston  k  Northern  St.  Ry.,  203  Mass.  569, 
570,  571,  80  N.  E.  1073.  The  plaintiff  having  offered  abundant  evidence  that 
his  injuries  could  be  attributed  to  the  concurrent  misconduct  of  the  defend- 
ants, he  can  recover  judgment  against  both,  although  he  can  have  but  one 
satisfaction  in  damages.  Feneff  v.  Boston  k  Maine  R.  R.,  196  Mass.  575,  581, 
82  N.  E.  705.  By  the  terms  of  the  report  judgment  is  to  be  entered  on  the 
verdict  for  the  plaintiff  against  both  defendants.    So  ordered. 


GODFREY  V.  MERIDIAN  RY.  k  LIGHT  CO. 

(Mississippi  —  Supreme  Court.) 

IddbilUy  of  Company  for  Failure  to  Stop  Car  and  Admit  IPasaenoer; 
Action  for  Failure;  Instructions;  Evidence;  Puniti've  Damages. 

"pLAiirrm  appeals  from  judgment  for  defendant.    Reported  58  So.  534. 

Statement  op  Facts. 

The  appellant  brought  suit  against  the  appellee  for  the  sum  of  $5,000  dam- 
ages for  the  alleged  failure  of  the  defendant  to  stop  its  car  and  admit  her  as  a 
passenger  at  a  street  crossing  in  the  city  of  Meridian. 

The  declaration  alleges  that  plaintiff  went  to  a  comer  in  the  business  section 
of  the  city  for  the  purpose  of  taking  a  car,  and  signaled  for  it  to  stop;  that 
the  signal  was  seen  and  understood  by  the  motorman,  but  that  he  made  no 
effort  to  stop  the  car  until  it  had  passed  by  plaintiff,  finally  stopping  about 
fifty  yards  beyond  her;  that  his  failure  to  stop  was  wilful  and  grossly  negii- 
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gent;  that  when  the  car  stopped  the  conductor  on  the  rear  of  the  car  looked 
back  and  saw  that  plaintiff  wished  to  board  car ;  that  without  giving  her  time 
to  reach  it,  or  offer  to  back  the  car  to  the  crossing  where  she  stood  with  her 
baby,  eighteen  months  old,  the  conductor  wilfully,  n^ligently  and  insultingly, 
knowing  that  plaintiff  desired  to  become  a  passenger,  signaled  the  motorman 
to  go  ahead,  and  left  the  plaintiff  standing  at  the  comer;  that,  by  reason  of 
the  gross  negligence  and  wilful  wrong  done  plaintiff  by  defendant,  she  was 
compelled  to  walk  a  great  distance,  carrying  her  child,  suffering  physical  pain 
and  mental  anguish,  to  her  damage,  etc,  and  further,  that  because  of  the 
insults  and  humiliations  heaped  upon  her  l^  the  servant  of  the  defendant  she 
is  entitled  to  damages. 

The  case  was  submitted  to  a  jury  under  instructions  of  the  court,  and 
resulted  in  a  verdict  for  defendant,  from  which  comes  this  appeal. 

Opinion  by  Whitiixld,  C.  : 

The  sixth  instruction  given  for  the  defendant  is  fatally  erroneous  for  two 
reasons:  First,  it  assumes  what  was  certainly  in  controversy  that  Freeman 
and  Chatham  were  the  motorman  and  conductor  on  this  particular  street  oar; 
and,  secondly,  it  took  entirely  from  the  consideration  of  the  jury  the  question 
of  wBether  the  defendant  was  guilty  of  gross  n^ligence.  Punitive  damages 
are  recoverable,  not  only  for  wilful  and  intentional  wrong,  but  for  such  gross 
and  reckless  n^ligence  as  is  the  equivalent  of  wilful  wrong  in  the  eye  of  the 
law.  This  is  not  the  law.  If  this  charge  were  correct,  then  it  would  follow 
that,  although  the  jury  might  have  believed  that  Mrs.  Qodfr^  was  in  the 
place  for  embarkation  on  the  oar  at  the  time  stated  by  her,  they  would,  never- 
theless, find  for  the  defendant,  if  only  th^  further  believed  that  the  motorman 
and  conductor  did  not  see  Mrs.  Godfrey.  They  might  not  have  seen  her,  and 
yet  been  guilty  of  gross  n^ligence  in  not  seeing  her. 

The  sixth  instruction  is  as  follows:  "Unless  the  plaintiff  has  shown  by  a 
preponderance  of  the  testimony  that  Freeman  and  Chatham  wilfully  refused  to 
stop  at  a  time  and  place  when  plaintiff  was  entitled  to  board  the  car,  theo 
plaintiff  is  not  entitled  to  recover  punitive  or  exemplary  damages  against 
defendant;  that  punitive  or  exemplary  damages  are  what  is  called  in  law 
smart  money  or  vindictive  damages  to  be  given  in  cases  when  those  against 
whom  they  are  inflicted  have  been  guilty  of  wilfully  and  knowingly  wronging 
the  party  or  parties  claiming  said  damages." 

The  fourth  instruction  given  for  the  defendant  is  as  follows:  "The  court 
instructs  the  jury  that  the  burden  of  proof  is  on  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  defendant's  servants  negligently  omitted  to 
stop  the  car  and  take  her  on  as  a  passenger  before  plaintiff  is  entitled  to 
recover  at  all;  and,  further,  that,  in  the  event  the  jury  should  believe  from 
the  evidence  that  defendant's  servants  did  negligently  omit  to  stop  the  car  and 
accept  plaintiff  as  a  passenger,  the  burden  is  also  on  plaintiff  to  show  by  a 
preponderance  of  the  testimony  that  she  sustained  actual  damages  and  the 
amount  thereof  with  reasonable  certainty  before  she  can  recover  any  actual 
damages,  and,  if  the  jury  believe  from  the  evidence  that  plaintiff  did  not 
sustain  any  actual  damages,  and  that  the  conduct  of  defendant's  servants  was 
not  insulting,  and  intentionally  wilful  even  though  negligent,  then  the  jury 
should  only  award   plaintiff  nominal   damages."    The   last  clause   of  this 
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instruction,  which  tells  the  jury  that  if  they  believe  from  the  evidence  that 
plaintiff  did  not  sustain  any  actual  damages,  and  that  the  conduct  of  the 
defendant's  servants  was  not  insulting,  capricious  and  intentionally  wilful, 
even  though  n^ligent,  then  the  jury  should  award  plaintiff  only  nominal  dam- 
ages, is  objectionable  for  two  reasons:  First.  Because  it  required  the  jury 
to  believe  that  the  defendant's  conduct  was  insulting,  capricious,  and  inten- 
tionally wilful.  The  three  adverbs  should  have  been  used  in  the  alternative, 
and  not  conjunctively.  Second.  The  phrase,  "  even  though  n^ligent,"  would 
have  warranted  the  jury  in  believing  that  any  degree  of  negligence,  even  groes 
n^ligenoe,  was  intended.  Gross  negligence  is  n^ligenoe^  but  it  is  negligence 
to  the  N'th  power. 

The  second  instruction  for  the  defendant  is  also  erroneous,  because  it  omits 
liability  growing  out  of  gross  negligence.  The  instruction  was  calculated  to 
make  the  jury  believe  that  they  might  find  for  the  defendant  simply  because 
the  motorman  and  conductor  did  not,  as  a  fact,  actually  see  the  plaintiff.  The 
servants  of  the  defendant  company  were  required  to  use  due  care  to  see  her, 
and  if,  by  the  exercise  of  due  care,  they  would  have  seen  her,  the  defendant 
would  be  liable.  The  instruction  ignored  the  right  of  recovery  growing  out 
of  gross  negligence.  The  second  instruction  given  for  defendant  is  as  follows: 
"If  the  jury  believe  from  the  evidence  in  this  case  that  the  conductor  and 
motorman  did  not  see  plaintiff,  and  did  not  intentionally  capriciously  decline 
to  stop  the  car  and  let  her  take  passage  thereon,  the  jury  should  not  award 
any  punitive  or  exemplary  damages  against  the  defendant."  The  third  instruc- 
tion for  the  defendant  is  also  fatally  erroneous,  which  is  as  follows:  ''The 
court  charges  the  jury  that  if  they  believe  from  the  testimony  that  Freeman 
and  Chatham  did  not  observe  that  plaintiff  desired  or  wanted  to  board  de- 
fendant's car  at  the  comer  of  Thirteenth  street  and  Twenty-fourth  avenue,  and 
failed  to  stop  and  take  her  on  for  the  reason  above  stated,  then  the  verdict 
of  the  jury  should  be,  'We,  the  jury,  find  for  the  defendant.'"  The  court 
here  attempts  to  make  a  concrete  application  of  the  law  to  the  facts  of  the 
case,  and  directs  the  jury  to  find  a  verdict  for  the  defendant  if  they  believe 
the  facts  stated  in  the  instruction.  The  facts  set  out  in  the  instruction  are 
that,  if  the  jury  believe  Freeman  and  Chatham  did  not  observe  that  plaintiff 
desired  to  board  defendant's  car  and  failed  to  stop  and  take  her  on  for  that 
reason,  to  wit,  that  they  did  not  actually  see  her,  they  should  find  for  the 
defendant.  We  have  already  pointed  out  that  this  is  fatally  incorrect.  If  the 
conductor  and  motorman  failed  to  see  her  through  the  want  of  ordinary  care, 
the  company  would  certainly  be  liable.  Liability  would  follow  from  a  failure 
to  see  her,  if  by  the  use  of  due  care  she  would  have  been  seen,  just  as  clearly 
as  from  the  fact,  if  it  were  so,  that  they  did  not  see  her  at  all.  The  jury  might 
have  believed  that  Mrs.  Godfrey  was  at  a  proper  place,  and  in  abundant  time 
to  catch  the  car,  and  yet  they  were  told  that,  if  they  did  not  simply  see  her, 
they  should  find  for  the  defendant.  If  she  might  have  been  seen  by  the  motor- 
man  and  conductor  by  the  use  of  ordinary  care,  the  company  was  plainly  liable 
for  the  violation  of  its  general  duty  which  it  owes  the  public  to  see.  Wilson 
V.  N.  O.  A  N.  E.  R.  R.,  63  Miss.  362. 

Harper  v.  State,  83  Miss.  402,  35  South.  572,  announces  the  true  rule,  which 
is:  "Where  an  abstract  proposition  of  law  is  incorrectly  announced  by  an 
instruction,  and  the  same  or  similar  propositions  of  law  are  thereafter  cor- 
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reetly  set  forth  in  other  instmotions  in  the  oause,  then  if,  taking  the  instruc- 
tions on  both  sides  as  a  whole,  the  court  can  safely  affirm  that  no  harm  has 
been  done  to  either  side,  and  that  the  right  result  has  been  reached,  the  ver- 
dict of  the  Juiy  will  not,  in  such  cases,  be  disturbed.  Skates  v.  State,  64  Miss. 
644,  1  South.  843,  60  Am.  Bep.  70. 

But  where,  as  in  the  instant  case,  the  court  undertakes  to  collate  certain 
facts,  and,  making  a  concrete  application  of  the  law  to  such  facts,  instructs 
the  jury  to  bring  in  a  stated  verdict  if  they  believe  in  their  existence,  and  the 
facts  therein  stated  will  not  legally  sustain  the  verdict  directed,  such  error 
cannot  be  cured  by  other  instructions ;  the  reason  for  the  difference  being  that 
in  the  first  instance  it  is  simply  an  erroneous  statement  of  a  legal  principle, 
which  may  or  may  not  mislead  the  jury,  according  to  the  varying  circum- 
stances of  causes,  but  in  the  latter  instance,  where  a  verdict  is  directed  to  be 
based  upon  the  facts  stated  in  the  instruction,  other  instructions  embodying 
other  and  different  statements  of  facts  and  authorizing  verdicts  to  be  predi- 
cated thereon  do  not  modify  the  erroneous  instruction,  but  simply  conflict 
therewith.  If,  by  an  erroneous  instruction,  a  jury  be  charged  to  convict  if 
they  believe  certain  facts  to  exist,  and  by  another  instruction  the  jury  be  told 
that  they  should  acquit  unless  they  believe  that  certain  other  facts  also  exist, 
these  instructions  do  not  modify,  but  contradict,  each  other.  The  one  is  not 
explanatory  of  the  other,  but  in  conflict  therewith.  In  such  a  state  of  case 
the  jury  is  left  without  any  sure  or  certain  guide  to  conduct  them  to  the 
proper  conclusion.  Hawthorne  v.  State,  58  Miss.  778;  Collins  v.  State,  71 
Miss.  601,  15  South.  42;  Josephine  v.  State,  30  Miss.  617;  Owens  v.  State,  80 
Miss.  400,  32  South.  152. 

This  instruction  was  fatally  erroneous,  and  not  cured.  We  notice  just  one 
other  matter.  Testimony  is  set  out  in  the  record  as  to  the  motorman  seeing 
a  woman  and  a  child,  which  he  supposed  to  be  a  girl,  wanting  to  get  aboard 
the  car.  A  good  deal  of  testimony  was  taken  as  to  what  the  conductor  and  the 
motorman  did  with  respect  to  this  woman  and  her  child,  extending  from  page 
33  to  and  including  page  42  of  the  record.  At  the  end  of  all  this  testimony, 
the  court  of  its  own  motion  excluded  all  this  testimony,  to  which  action  of  the 
court  both  the  plaintiff  and  the  defendant  excepted.  We  think  the  jury  were 
entitled  vo  hear  this  testimony  as  to  what  was  done  by  the  motorman  and 
the  conductor,  and  what  they  saw  with  reference  to  this  woman  and  her  child. 
We  are  very  much  inclined,  though  expressing,  of  course,  no  positive  opinion 
about  it,  to  the  view  that  the  woman  and  child  seen  by  the  motorman  were 
very  likely  the  plaintiff  in  this  case  and  her  child.  The  motorman's  idea  that 
the  child  was  a  girl  was,  of  course,  pure  guesswork,  and  his  estimate  of  the 
age  was  of  like  little  value.  At  any  rate,  it  was  for  the  jury  to  determine 
what  his  opinion  as  to  both  were  worth,  and  to  give  to  all  this  testimony 
as  to  what  the  conductor  and  the  motorman  saw  and  did,  with  respect  to 
this  woman  and  her  child,  just  such  weight  as  from  the  evidence  they  saw 
proper. 

P€ir  Curiam,  The  above  opinion  is  adopted  as  the  opinion  of  the  court,  and, 
for  the  reasons  therein  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 
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SOUTHERN  BITULITHIC  CX).  v.  ALGIERS  RY.  &  LIGHTING  00. 

(Louisiana  —  Supreme  Court.) 

Paving  f  lAabUity  of  Street  RaUtaay  Company  for  Co9t. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  68  So.  588. 

Opinion  by  Pbovosty,  J. : 

The  present  suit  is  to  recover  the  cost  of  the  paving  of  that  part  of  Teche 
street  between  the  rails  of  the  railroad  of  the  defendant  company  and  extend- 
ing one  foot  on  each  side.  It  is  founded  upon  the  following  clause  of  the 
contract  by  which  the  defendant  company  obtained  its  franchise: 

**  Should  any  paved  or  unpaved  street,  occupied  by  a  track  or  trades,  be  or- 
dered paved  or  repaved,  the  purchaser  shall  pay  the  cost  of  paving  or  repaving 
between  the  rails  of  each  track,  and  for  one  foot  on  the  outside  of  each  rail.** 

Under  the  city  charter,  the  abutting  property  owners  have  the  right  to  choose 
the  kind  of  pavement  to  be  used  upon  the  street,  if  they  are  to  pay  any  part 
of  the  cost.  In  the  present  instance  they  chose  bitulithic,  and,  accordingly, 
that  part  of  the  pavement  on  which  they  were  to  pay  a  part  of  the  cost  was 
so  laid.  But  the  part  to  be  paid  for  by  the  defendant  was  laid  in  granite 
blocks.  These  two  kinds  of  pavements  require  the  same  kind  of  foundation, 
namely,  a  six-inch  layer  of  concretew 

Plaintiff  was  the  contractor  who  did  the  work.  Under  the  contract,  that 
part  of  the  pavement  to  be  paid  for  l^  defendant  was  to  be  measured  by  the 
square  yard,  and  to  be  paid  for  at  the  rate  of  $3.95  per  yard.  The  other  part 
of  the  pavement  was  to  be  paid  for  on  the  basis  of  $6.60  per  cubic  yard  of 
concrete  foundation,  and  $1.95  per  square  yard  of  bitulithic  surfacing.  The 
difference  in  the  cost  of  using  granite  blocks  instead  of  bitulithic  on  that  part 
of  the  street  to  be  paid  for  by  defendant  waa  $2,951.13. 

Defendant  contends  that,  under  the  above-quoted  clause  of  the  oontract» 
ing  of  said  clause  to  so  interpret  it  as  to  authorize  the  city  to  require  de- 
fendant to  pay  for  a  more  expensive  kind  of  pavement  than  that  ordered  for 
there  was  no  obligation  on  its  part  to  pay  for  paving  unless  the  entire  street 
was  ordered  to  be  paved ;  and  that,  when  this  was  done,  the  kind  of  pavement 
chosen  was  thus  chosen  for  the  entire  street;  and  that  it  would  be  a  stretch- 
the  street. 

Defendant  claims  a  further  reduction  for  the  space  occupied  by  the  rails, 
and  measures  this  space  by  the  width  of  the  head  of  the  rails,  according  to 
which  the  space  to  be  deducted  would  be  one-tenth  of  the  whole.  And  de- 
fendant claims  a  further  reduction  for  the  space  occupied  by  the  cross-ties, 
which,  being  embedded  in  the  concrete  foundation,  economize  that  many  cubic 
yards  of  concrete. 

In  the  latter  two  claims  we  find  no  merit.  The  work  of  laying  the  founda- 
tion in  that  part  of  the  street  occupied  by  defendant's  roadbed  was  very  much 
more  difficult  and  expensive  than  the  rest  of  the  street,  owing  to  the  constant 
passing  of  cars,  and  to  the  presence  of  the  rails  and  cross-ties  which  operated 
as  so  many  obstructions,  and,  in  general,  owing  to  the  irregularity  of  the  sur- 
face to  be  paved.    Because  of  this,  a  different  mode  of  measurement  had  to  be 


Digitized  by 


Googk 


Cases  Repobted  with  Bbief  Syllabi*  653 

adopted  for  that  part  of  the  work.  Nothing  is  said  in  the  contract  about  any 
deduction  having  to  be  made  on  account  of  the  rails  in  computing  the  yardage ; 
but  we  think  that  by  a  fair  interpretation  of  the  contract  such  deduction 
should  not  be  made,  as  the  evidence  shows  that  the  presence  of  the  rails  adds 
to  the  expense  of  the  work  very  mudi  more  than  it  lessens  it.  Moreover,  the 
testimony  abundantly  shows  that  the  usage  is  not  to  make  such  deduction. 
Usage  enters  into  every  contract,  and  is  properly  admissible  in  evidence  for 
the  purpose  not  only  of  elucidating  the  contract,  but  also  of  completing  it. 
C.  C.  arts.  1903,  1953;  Marcadei,  Com.  on  articles  1135  and  1159,  G.  N.  In 
Kemion  v.  Hills,  1  La.  Aon.  419,  proof  of  usage  was  admitted  as  supplementary 
to  a  statute. 

How  far  the  same  argument  as  to  the  greater  difficulty  and  expense  of  work 
owing  to  the  passing  of  oars  might  apply  to  the  work  of  surfacing  the  street 
we  do  not  know;  but  we  are  clear  that  there  is  no  answer  to  the  contention 
that  the  defendant  cannot  be  made  to  pay,  under  the  above-transcribed  clause 
of  the  contract,  for  a  more  expensive  kind  of  pavement  than  that  ordered  for 
the  entire  street. 

However,  the  defendant  company  knew  that  this  work  was  being  done; 
indeed,  had  its  inspectors  on  it  all  the  time.  If  the  defendant  company  in- 
tended to  refuse  to  pay  for  this  more  expensive  kind  of  pavement,  but  intended 
to  insist  upon  the  other  kind,  it  should  have  given  formal  notice  to  that  effect 
to  the  city  authorities  before  the  work  was  done.  This  it  did  not  do,  and, 
under  familiar  principles,  is  estopped  now  from  so  doing. 

Judgment  afllrmed. 


MORRISSEY  V.  BOSTON  ELEVATED  RY.  CO. 

(Massachusetts  —  Supreme  Judicial  Court.) 

CoUM&n  with  Vehicle  Ooing  in  Same  IDireotUyn  Ahead  of  Car;  iia- 
sutnptian  that  Motarman  Will  Sound  Oang  Before  Changing 
Course  of  Car;  Negligence;  Question  for  Jury, 

Plaintiff  excepts  from  verdict  directed  for  defendant.    Reported  97  N.  E.  S3. 

Opinion  by  De  Coubct,  J.: 

This  action  was  brought  by  William  E.  Morrissey  to  recover  for  personal 
injuries;  and  he  is  hereinafter  referred  to  as  the  plaintiff  although  the  action 
is  now  being  prosecuted  by  his  administrator.  The  collision  complained  of 
occurred  between  six  and  seven  o'clock  in  the  evening  of  January  31,  1908,  at 
the  comer  of  Dorchester  avenue  and  West  Fourth  street  in  South  Boston.  The 
defendant  company  maintained  double  tracks  in  both  streets.  At  the  time 
of  the  accident  cars  were  running  southerly  on  Dorchester  avenue  as  often 
as  once  a  minute,  more  than  one-half  of  them  proceeding  straight  down  the 
avenue  and  the  others  turning  into  West  Fourth  street  by  means  of  a  switch 
and  curved  track.  On  the  avenue  the  nearest  westerly  rail  was  twelve  feet 
from  the  curbstone,  and  the  curved  rail,  in  turning  the  comer  into  West  Fourth 
street,  approached  to  within  three  feet  of  the  curb. 
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The  plaintiff  was  driving  a  two-horse,  covered  express  wagon  and  was  going 
southerly  along  Dorchester  avenue,  with  his  right-hand  wheels  close  to  the 
curb  of  the  westerly  sidewalk,  when  the  collision  occurred. 

The  trial  court  directed  a  verdict  for  the  defendant.  The  question  before 
us  is  whether,  upon  the  view  of  the  testimony  most  favorable  to  the  plaintiff, 
there  was  evidence  of  his  due  care  and  of  the  motorman's  negligence  proper 
for  the  consideration  of  the  jury.  Sellon  v.  Boston  Elev.  Ry.  Ck>.,  208  Mass. 
507,  94  N.  £.  684. 

There  was  evidence  on  which  the  jury  would  be  warranted  in  finding  that 
the  motorman  was  driving  his  car  slowly  on  account  of  the  congested  traffic; 
that  the  plaintiff's  team  was  proceeding  in  the  same  direction,  a  short  distance 
ahead  of  the  car  and  in  plain  sight,  and  apparently  about  to  cross  West  Fourth 
street;  and  that  the  motorman,  without  ringing  any  warning  gong,  entered 
upon  the  curved  track  which  crossed  the  plaintiff's  path  and  ran  the  car  into 
the  wagon  behind  the  forward  left  wheel.  This  made  the  question  of  the  de- 
fendant's negligence  one  of  fact  for  the  jury,  notwithstanding  that  the  wit- 
nesses called  by  it  testified  that  the  wagon  rah  into  the  car. 

Although  the  case  is  closer  on  the  issue  of  the  plaintiff's  due  care,  this  ques- 
tion also  was  for  the  jury  on  the  testimony  of  his  witnesses.  Upon  their 
story  we  have  virtually  a  rear-end  collision,  with  no  warning  signal  of  the  car's 
approach.  Kerr  v.  Boston  Elevated  Ry.,  188  Mass.  434,  74  N.  E.  660 ;  Callahan 
V.  Boston  Elev.  Ry.,  205  Mass.  422,  91  N.  E.  388.  There  is  no  direct  evidence 
that  the  plaintiff  listened,  but  he  might  well  assume  that  the  motorman  would 
sound  the  gong  before  changing  the  course  of  the  car  and  attempting  to  cross 
the  path  of  the  team.  And  if  any  duty  to  look  devolved  upon  the  plaintiff 
under  the  circumstances,  the  jury  might  consider  that  his  look  should  be  for- 
ward towards  the  intersecting  street  which  he  was  approaching.  According 
to  some  of  the  evidence,  even  if  he  had  looked  backward  when  the  horses 
reached  the  curved  track,  he  would  have  seen  the  car  on  the  straight  track 
and  apparently  proceeding  as  if  to  cross  West  Fourth  street.  And  on  the 
plaintifi^s  version  of  the  accident  the  collision  would  not  have  occurred  if  the 
car  had  remained  on  the  straight  track. 

Exceptions  sustained. 


GARLAND  v.  BOSTON  ELEVATED  RY.  00. 

(Massachusetts  —  Supreme  Judicial  Court.) 

Injury  to  Passenger  Alighting  from  Car;  Negligence;  ContT€h%tUn^ 
Negligence;  Questions  for  Jury;  Evidence. 

Defendant  excepts  from  verdict  for  plaintiff.    Reported  97  N.  E.  97. 

The  conductor  in  charge  of  the  car  testified  on  cross-examination  that  while 
collecting  fares  he  heard  screams  from  passengers  while  plaintiff  was  on  the 
rimning  board,  and  looked  up  and  saw  her  falling  off  the  car.  He  was  then 
asked  the  following:  "Q.  Didn't  it  occur  to  you  that  night  that  something 
had  happened,  before  she  got  on  the  running  board,  to  make  the  people  scream  ? 
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A.  I  don't  remember  of  any  occurrence."  And  further  testified  that  she  had 
her  right  hand  on  the  poet  when  he  first  looked  and  saw  her;  that  she  had 
one  foot  on  the  running  board,  and  one  foot  as  if  she  was  about  to  step  off, 
with  her  right  hand  on  the  poet.  "  Q.  And  could  you  see  any  reason  why  any 
one  should  scream  then,  unless  they  were  worrying  about  the  rain  on  her  hat? 
A.  Why,  yes."  That  he  would  have  slipped  along  the  running  board,  except 
that  she  stepped  off  Just  about  the  time  when  his  attention  was  attracted  to 
her;  that  he  gave  no  signal  to  stop  the  car  afterwards;  that  it  stopped  itself 
with  the  signal  already  given;  that  the  front  of  the  oar  stopped  right  in  front 
of  the  white  poet;  that  he  knew  she  was  going  to  get  off  at  this  stop  because 
of  the  signal  she  had  given  him. 

On  redirect  he  testified  that  the  reason  why  he  did  not  see  her  coming  from 
her  seat  to  the  edge  of  the  car  was  that  he  was  collecting  a  fare.  "  Q.  You 
were  asked  about  reasons  why  persons  screamed,  as  you  understood.  Why 
did  they  scream  when  she  was  getting  off?  A.  Why,  she  was  getting —  Mr. 
Daggett:  One  minute.  I  object  to  that.  The  Court:  I  think  it  must  be 
excluded.  If  they  said  anything —  Mr.  Hannigan:  He  was  asked  that  ques- 
tion on  the  cross,  your  honor  —  very  much  like  it.  That  is  why  I  am  a^ing 
on  rebuttal.  He  was  asked  why  they  should  scream  —  didn't  they  scream  for 
this  reason  or  that  reason?  That  is  why,  it  seems  to  me,  it  is  opened  up.  The 
Court:    I  still  think  that  I  must  exclude  the  question." 

Opinion  by  Ds  Coubcy,  J.: 

The  plaintiff  was  a  passenger  on  an  open  car  of  the  defendant.  In  response 
to  her  signal  the  conductor  rang  the  bell  to  stop  the  car,  and  while  the  speed 
slackened  she  walked  to  the  end  of  the  seat  preparatory  to  alighting.  The 
main  fact  in  controversy  was  whether  the  car  had  come  to  a  full  stop  just 
before  the  accident  occurred.  The  contention  of  the  defendant  was  that  the 
plaintiff  stepped  from  the  car  while  it  was  slowing  down  but  still  moving, 
and  a  number  of  witnesses  so  testified.  But  there  was  also  testimony  from 
which  the  jury  could  find  that  the  car  had  come  to  a  full  stop  opposite  the 
white  poet  to  allow  the  plaintiff  to  alight,  and  that  while  the  plaintiff  was 
in  the  act  of  alighting  she  was  thrown  to  the  groimd  by  reason  of  the  car 
being  started  suddenly  and  prematurely.  Upon  the  evidence  the  issues  of  the 
plaintiff's  due  care  and  the  defendant's  negligence  were  for  the  jury.  Mo- 
Dermott  v.  Boston  Elevated  Railway,  208  Mass.  104,  94  N.  E.  309.  Upon  the 
plaintiff's  story,  which  the  jury  believed,  this  case  is  unlike  those  cited  by 
the  defendant,  where  passengers  were  thrown  down  by  a  sudden  jerk  in  a 
moving  oar  not  due  to  negligence.  McGUuin  v.  Boston  Elevated  Railway,  199 
Mass.  448,  85  N.  E.  570,  18  L.  R.  A.  (N.  S.)  506,  127  Am.  St  Rep.  509; 
Stevens  v.  Boston  Elevated  Ry.,  199  Mass.  471,  85  X.  E.  571.  And  see  Work 
V.  Boston  Elevated  Railway,  207  Mass.  447,  93  N.  E.  693. 

The  court  might  well  in  its  discretion  exclude  the  question  to  the  witness 
Alexander,  asked  in  redirect-examination.  And  the  defendant  was  not  harmed 
by  the  exclusion  since  he  obtained  the  evidence,  in  another  form,  from  the 
witness.  Bennett  v.  Susser,  191  Mass.  329,  77  N.  E.  884 ;  Walker  Ice  Co.  v. 
American  Steel  &  Wire  Co.,  185  Mass.  463,  474,  70  N.  E.  937. 

Exceptions  ovemiled. 


Digitized  by 


Googk 


656  Street  Railway  Reports.  [Vol.  8 

OONWAY  V.  METROPOLITAN  ST.  RY.  CO. 

(Missouri  —  Kansas  City  Court  of  Appeals.) 

OoUM&n  wUh  Horae;  Action  for  Damages;  Instructions  Must  Confonn 

to  Pleadings. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  143  S.  W.  516. 

Opinion  by  Elubon,  J.: 

Defendant  operates  a  line  of  street  cars  in  Kansas  City,  and  plaintiff's 
brother  was  riding  plaintiff's  horse  along  one  of  such  streets  when  the  car 
struck  and  killed  the  horse.  This  action  followed,  and  plaintiff  recovered  in 
the  trial  court. 

Defendant  makes  complaint  of  the  petition,  and  plaintiff  makes  excuses 
therefor;  but,  as  the  cause  is  to  be  retried,  we  assume  all  valid  objection  will 
be  removed.  The  petition  charges  negligence  and  specifies  in  what  it  consisted, 
i.  e.,  that  defendant  in  approaching  plaintiff's  brother  ran  its  car  at  a  dan* 
gerous,  rapid,  and  excessive  rate  of  speed  and  without  warning  to  him.  The 
only  instruction  on  n^ligence  was  not  confined  to  the  n^ligence  specified. 
On  the  contrary,  it  was  couched  in  such  language  as  would  permit  a  recovery 
for  any  negligence  in  the  operation  of  the  car,  within  or  without  the  allega- 
tions. This  was  error.  Beave  v.  Transit  Co.,  212  Ma  331,  111  S.  W.  52; 
Detrich  v.  Metropolitan  Street  Ry.  Co.,  143  Mo.  App.  176,  127  S.  W.  603. 

The  trial  court  properly  denied  a  demurrer  to  the  evidence  offered  by 
defendant. 

The  judgment  is  reversed,  and  cause  remanded.    All  concur. 


STATE  EX  REL.  FORD  v.  SUPERIOR  COURT. 

(Washington  —  Supreme  Court.) 

Validity  and  Construction  of  City  Ordinance  Authorising  Construction 
of  Electric  Street  BaUuHiys;  Authority  to  Erect  Trestle  in  Street.   - 

Writ  of  Cebtiobabi,  application  for.    Reported  120  Pac.  514. 

Opinion  by  GosB,  J.: 

This  is  an  application  for  a  writ  to  review  a  judgment  of  necessity  Altered 
in  an  eminent  domain  proceeding.  The  respondent  Olympia  Light  &  Power 
Company  has  for  several  years  operated  an  electric  street  railway  system  in 
the  city  of  Olympia,  and  between  that  city  and  Tumwater.  On  the  5th  day 
of  May,  1911,  the  city  of  Olympia  granted  it  a  franchise  to  extend  its  railway 
system  to  what  is  known  as  "West  Olympia."  The  ordinance  provides: 
"  That  said  Olympia  Light  &  Power  Company  is  hereby  authorised  to  erect  a 
trestle  to  carry  its  tracks  over  the  Port  Townsend  &  Southern  Railroad,  said 
trestle  to  be  located  on  the  southerly  side  of  Fourth  street,  and  to  extend 
from  a  point  at  or  near  the  draw-bridge  to  a  point  at  or  near  the  intersectiooi 
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of  Fourth  and  Front  streets.  Plans  and  detailed  specifications  for  said  trestle 
to  be  approved  by  the  city  engineer  and  the  city  council,  and  said  trestle  to 
be  constructed  in  accordance  therewith."  Pursuant  to  the  franchise,  the  re- 
spondent, while  taking  the  initial  steps  to  construct  the  trestle,  was  enjoined 
by  the  court  from  constructing  it  until  it  had  appropriated  the  easements  of 
access,  light,  and  air  of  the  relators.  Thereafter,  in  a  suit  instituted  by  the 
respondent  for  that  purpose,  an  order  was  entered  declaring  that  the  proposed 
trestle  was  necessary,  that  the  public  interest  required  its  construction,  and 
that  the  easements  of  access,  light,  and  air  sought  to  be  appropriated  were 
necessary  in  the  prosecution  of  the  enterprise.  The  relators  thereupon  applied 
to  this  court  for  a  writ  of  review.  The  proposed  trestle  will  commence  north 
of  the  sidewalk  area  on  the  south  side  of  Fourth  street,  at  or  near  the  east 
end  of  the  drawbridgei,  and  extend  west  a  dibtanoe  of  640  feet,  to  a  point 
near  the  intersection  of  Fourth  and  Front  streets.  Where  it  crosses  the  track 
of  the  Port  Townsend  &  Southern  Railway  it  will  have  a  height  of  22.36  feet. 
From  thence  to  the  point  of  contact  with  the  street  it  will  have  an  ascending 
grade  of  approximately  3  per  cent.  The  base  of  the  trestle  will  have  a  width 
of  16  feet  at  the  east  side  of  the  relators'  property,  and  10.  feet  at  its  point 
of  contact  with  the  street  near  the  west  line  of  tiietr  property.  The  top  of 
the  trestle  will  be  10  feet  in  width.  The  driveway  in  the  street  north 
of  their  property  will  vary  in  width  from  27.2  feet  at  their  east  line,  to  30 
feet  at  the  west  end  of  the  trestle.  The  relators'  property  lies  between  the 
track  of  the  Port  Townsend  k  Southern  Railway  Company  and  Front  street, 
and  abuts  upon  the  south  side  of  Fourth  street.  There  will  be  no  interfer- 
ence with  the  sidewalk  area.  The  purpose  of  the  trestle  is  two-fold:  (1)  To 
avoid  a  grade  crossing  at  the  railway  track;  and  (2)  to  give  the  street  car 
track  a  better  grade  between  that  track  and  the  west  end  of  the  trestle.  The 
railroad  track  lies  in  a  depression  between  the  drawbridge  and  the  West 
Fourth  street  hill.  West  Fourth  street  in  front  of  the  relator's  property  has 
a  grade  of  approximately  12  per  cent. 

The  relators'  contention  is  that  the  dty  did  not  have  the  power  to  authorise 
the  construction  of  the  trestle  or  to  permit  the  laying  of  the  street  car  trade 
except  at  grade.  Respondent  contends  that  express  authority  for  the  grant- 
ing of  the  franchise,  -induding  the  construction  of  the  trestle,  is  conferred 
by  the  provisions  of  Rem.  &  Bal.  Code,  §§  0080,  9081.  Section  0060,  so  far  as 
applicable  to  the  present  inquiry,  is  as  follows:  "The  legislative  authority 
of  the  dty  or  town  having  control  of  any  public  street  or  road,  or  where  such 
street  or  road  is  not  within  the  limits  of  any  incorporated  city  or  town,  then 
the  board  of  county  commissioners  wherein  such  road  or  street  is  situated, 
may  grant  authority  for  the  construction,  maintenance  and  operation  of  elee* 
trio  railroads  or  railways,  motor  railroads  or  railways,  and  railroads  and 
railways  of  which  the  motive  power  is  any  power  other  than  steam,  together 
with  such  poles,  wires,  and  other  appurtenances  upon,  over,  along  and  across 
any  such  public  street  or  road,  and  in  granting  such  authority  the  legislative 
authority  of  such  city  or  town  or  the  board  of  county  commissioners,  as  the 
case  may  be,  may  prescribe  the  terms  and  conditions  on  which. such  railroads 
or  railways  and  their  appurtenances  shall  be  constructed,  maintained  and 
operated  upon,  over,  along  and  across  such  road  or  street,  and  the  grade  or 
elevation  at  which  the  same  shall  be  maintained  and  operated."    Section  0081 
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confers  the  right  upon  railway  companiefl  operated  by  electricity  to  appro- 
priate '*  real  estate  and  other  property  for  right  of  way  or  for  any  corporate 
purpose,"  subject  to  the  ocmdition  that  the  right  of  eminent  domain  cannot 
be  exercised  with  respect  to  any  public  road  or  street  until  the  location  of  the 
road  has  been  authorized  in  accordance  with  the  provisions  of  section  9080. 
Relators  rely  upon  State  ea  rel.  Schade  Brewing  Co.  v.  Superior  Court,  02 
Wash.  96,  113  Pac  576.  In  that  case  we  held,  after  reviewing  the  legislation 
applicable  to  commercial  railroads,  that  the  city  of  Spokane  had  no  authority 
to  grant  a  franchise  to  a  commercial  railroad  to  lay  its  track  below  the  grade 
of  the  street  so  as  to  exclude  the  public  from  the  part  of  the  street  occupied 
by  the  railroad.  The  statute  under  review  in  that  case  gives  to  cities  of  the 
first  class  the  power  to  authorize  the  construction  and  operation  of  com- 
mercial railroads  "  in,  along,  over  or  across  "  any  street,  etc.,  and  to  prescribe 
the  "  duration  and  condition  "  of  such  use.  Delaware,  etc,  R.  Co.  v.  Buffalo, 
158  N.  Y.  266,  53  N.  £.  44,  and  Lake  Shore,  etc,  K  Co.  v.  Elyria,  69  Ohio  St. 
414,  60  N.  £.  738,  are  quoted  from  at  length  in  the  opinion  in  the  Schade  case 
These  are  cases  involving  the  right  of  commercial  railroads  to  place  piers  and 
abutments  in  the  street.  In  the  Buffalo  case  the  legislative  authority  was  to 
construct  roads  "across,  along,  or  upon"  any  street  with  the  assent  of  the 
municipal  authorities.  In  the  Elyria  case  the  statute  relied  upon  as  con- 
ferring the  power  provided:  ''If  it  be  necessary  in  the  location  of  any  part 
of  a  railroad,  to  occupy  any  public  road,  street,  alley  way,  or  ground  of  any 
kind,  or  any  part  thereof,  the  municipal  or  other  corporation,  or  public  offi- 
cers or  authorities,  owning  or  having  charge  thereof,  and  the  company  may 
agree  upon  the  manner,  tehns.  and  conditions  upon  which  the  same  may  be 
used  or  occupied."  The  rule  announced  in  the  Schade  case  is  that  the  power 
of  the  municipal  authorities  to  permit  the  exclusive  use  of  any  part  of  its 
street  by  a  railroad  must  be  granted  by  the  State,  by  "  clear  and  unmistakable 
languagew"  In  the  Buffalo  case  it  is  said  that  the  authority  of  the  city  must 
appear  "  in  express  terms  or  by  clear  and  unmistakable  implication."  In  the 
Elyria  case  the  court  said  that  the  authority  of  a  municipality  to  grant  more 
than  a  joint  occupancy  of  the  way  "required  clear  and  express  language  in 
the  statute  to  that  effect." 

It  is  not  questioned  that  the  State,  in  the  exercise  of  its  sovereignty,  can 
confer  upon  municipal  officers  the  power  to  permit  either  a  street  railway 
company  or  a  commercial  railroad  to  construct  its  track  either  above  or  below 
the  grade  of  the  street,  and  thus  destroy  the  common  public  user  of  the  por- 
tion of  the  street  thus  occupied.  The  question  here  presented  is:  Has  the 
Legislature  conferred  this  power  upon  the  city  of  Olympia,  to  quote  from  the 
Schade  case,  by  "clear  and  unmistakable  language."  We  think  it  has.  Any 
other  construction  would,  we  think,  nullify  the  plain  meaning  of  the  words 
"and  the  grade  or  elevation  at  which  the  same  shall  be  maintained  or 
operated." 

The  statute  givee  authority  to  the  law-making  power  of  the  city  to  grant 
the  right  to  construct,  maintain,  and  operate  electric  railways  and  railroads 
having  other  than  steam  power,  "upon,  over,  along  and  across"  any  public 
street,  to  prescribe  "the  terms  and  conditions"  of  their  construction,  main- 
tenance, and  operation  "upon,  over,  along  and  across"  the  street,  and  to 
prescribe  "  the  grade  or  elevation  at  which  the  same  shall  be  maintained  or 


Digitized  by 


Googk 


Cases  Repobted  with  Bbief  Syllabi.  669 

operated."  If  the  Legislature  did  not  intend  to  authorize  the  city  authorities, 
in  the  judicious  exercise  of  the  powers  conferred  upon  them,  to  authorize  the 
construction  of  a  railway  track  at  least  above  grade,  the  word  "elevation" 
is  surplusage  and  must  be  rejected  and  read  out  of  the  statute.  It  seems 
clear  that  the  Legislature  contemplated  that  the  contour  of  a  street  might 
be  such  that  the  public  safety  would  require  the  road  to  be  constructed  and 
operated  above  grade.  The  construction  contended  for  by  the  relators  would, 
we  think,  render  the  meaning  of  the  words  "  grade  or  elevation  "  meaningless. 
It  is  the  duty  of  the  courts  in  construing  statutes  to  give  effect  to  all  the 
words  found  in  the  statute  if  possible^  and  as  was  said  in  the  recent  case  of 
State  ▼.  Whitn^,  120  Pac  116,  to  neither  enlarge  the  terms  of  the  statute 
by  ingenious  reasoning,  nor  diminish  them  by  strained  construction.  The 
relators  say:  **  The  conferring  of  the  power  to  prescribe  the  grade  or  eleva* 
tion  simply  means  that  the  Legislature  has  said  to  the  city  council  that,  '  You 
may  have  the  power  and  authority  to  protect  the  inhabitants  of  the  city  whom 
you  represent  officially  against  any  public  service  corporation  attempting  to 
fix  its  line  at  an  improper  grade  or  elevation.' "  This  argument  is  hardly  in 
harmony  with  the  contention  that  the  city  had  no  power  to  permit  the  con- 
struction of  the  road  except  upon  the  surface  of  the  street.  Moreover,  such 
authority  had  already  been  conferred  upon  the  council  by  the  use  of  the  words 
"upon,  over,  along  and  across,"  and  by  the  further  provision  giving  it  the 
power  to  prescribe  "the  terms  and  conditions"  upon  which  such  roads  shall 
be  constructed,  maintained,  and  operated.  If  the  law-making  body  of  the 
State  had  intended  that  street  car  tracks  could  only  be  laid  level  with  the 
surface  of  the  streets  and  in  conformity  with  the  grades  then  or  thereafter 
established,  we  think  such  intention  would  have  been  clearly  expressed.  We 
think,  construing  the  statute  according  to  the  plain  and  ordinary  meaning 
of  the  words  employed,  the  city  was  warranted  in  requiring  a  grade  sapara- 
tion.  In  the  Sdiade  case  we  said:  "We  are  not  concerned  here  with  the 
right  of  any  public  service  corporation  save  that  of  a  railway  company."  In 
that  case  we  were  dealing  with  the  rights  of  a  commercial  railway,  and  the 
language  there  used  must  be  read  in  the  light  of  that  fact.  As  was  said  by 
Chief  Justice  Marshall  in  Cohens  v.  Virginia,  6  Wheat,  at  page  399,  5  L.  Ed. 
257 :  "  It  is  a  maxim  not  to  be  disregarded  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which  those  expressions 
are  used.  •  •  •  The  reason  of  the  maxim  is  obvious.  The  question 
actually  before  the  court  is  investigated  with  care,  and  considered  in  its  full 
extent.  Other  principles  which  may  serve  to  illustrate  it  are  considered  in 
their  relation  to  the  case  decided,  but  their  possible  bearing  on  all  other  cases 
is  seldom  completely  investigated."  We  are  prompted  to  make  these  sugges-; 
tions  because  we  have  not  considered  the  respondent's  further  contention  that 
the  power  of  condemnation  given  to  street  railway  companies  by  the  pro- 
visions of  section  9081  carries  with  it,  by  necessary  implication,  the  power  to 
destroy  the  right  of  common  public  user  in  the  portion  of  the  street  to  be 
occupied  by  the  railway  company. 

It  was  argued  at  the  bar  by  the  respondent  that  an  abutting  owner  cannot 
daim  compensation  where  a  street  car  track  is  laid  upon  a  level  with  the 
street  grade,  and  that  it  follows  that  the  authority  given  to  street  railway 
companies  to  exercise  the  right  of  eminent  domain  in  the  streets  necessarily 
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impliM  the  right  —  the  dtj  assenting  —  to  separate  the  track  from  the  street 
grade.  It  is,  of  course,  not  questioned  that  street  railways  facilitate  street 
travel,  and  that  commercial  railways  are  not  designed  or  operated  for  that 
purpose.  Finding  express  power  in  the  statute  for  the  frand&ise  as  granted, 
we  do  not  find  it  necessary  to  decide  this  question. 

The  writ  is  denied. 

DuNBAB,  C.  J.,  and  Cbow  and  Pabksb,  JJ.,  concur. 

Ghaowick,  J. :  I  concur  in  the  result,  upon  the  second  ground  stated  in  the 
opinion,  but  not  decided  by  the  majority.  I  am  led  to  talce  this  view  because 
of  the  fact  that  it  is  only  in  cases  of  grade  separation  that  an  abutting  owner 
is  entitled  to  damages.  In  view  of  this  fact,  the  right  of  condemnation  con- 
ferred by  section  9081  would  be  rendered  meaningless,  if  it  did  not  carry  with 
it  the  power  to  permit  the  precise  condition  presented  by  the  case  at  bar. 
The  Schade  case  has  been  properly  distinguished  by  Judge  GosK.  The  company 
there  involved  was  a  steam  railroad,  and  the  decision  was  correct.  But  in 
arriving  at  its  conclusion  I  think  the  court  must  have  overlooked  the  distinc- 
tion which  Judge  Qoss  has  pointed  out,  and  used  expressions  which  were  cal- 
culated to  mislead,  and  which  have  in  fact  encouraged  this  proceeding.  In 
the  Schade  case  will  be  foimd  the  following  broad  statement:  "It  seems 
to  us  that  a  railway  company  given  the  use  of  a  public  street,  under  the  powers 
of  the  city  council  here  invoked,  must  be  given  that  use,  if  it  is  to  occupy 
any  of  the  surface  of  the  street,  upon  substantially  the  same  terms  as  any 
other  traveler  upon  such  street  may  use  it;  that  is,  a  free  passage  along  the 
portion  of  the  street  surface  so  granted,  when  it  is  not  in  the  actual  use  of 
some  other  traveler."  This  expression  is  inadvertent  and,  as  I  read  the  cases, 
is  not  sustained  by  reason  or  authority.  Under  its  general  police  power  a- city 
can,  if  the  safety  or  welfare  of  the  citizen  demands  it,  say  that  a  part  of  a 
street  shall  be  given  up  to  pedestrians  and  a  part  to  vehicles;  that  certain 
vehicles  shall  not  go  upon  certain  streets;  or,  as  was  held  in  the  New  York 
Elevated  Railway  cases,  a  grade  separation  may  be  ordained.  While  rights  in 
a  street  are  as  between  the  pedestrian  and  the  vhicle,  be  it  street  car,  wagon, 
or  automobile,  mutual,  the  city  may,  for  the  safety  of  either  or  the  convenience 
of  the  general  public,  give  over  a  part  of  the  street  to  one  class,  although 
technically  it  may  seem  that  the  use  is  exclusive.  The  remedy  of  the  abutting 
owner  is  to  take  his  damages. 


STONE  V.  BOSTON  ELEVATED  BY.  CO. 

(Massachusetts  —  Supreme  Judicial  Ck>urt.) 

PedeBirian  Strucic  by  Car  While  Crossing  Track  in  DayUgfU;  Can* 
tributary  Negligence;  When  €hte8ticn  of  Law. 

Plahttiff   brings  exceptions   from   judgment  for   defendant.     Reported   97 

N.  E.  747. 

Opinion  by  Hammond,  J. : 

While  crossing  the  tracks  of  the  defendant  on  Washington  street  in  this 
eity,  near  Guild  street,  about  nine  o'clock  in  the  forenoon  of  August  3,  1907, 
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the  plaintiff's  intestate,  a  man  then  63  years  of  age,  was  stru<ik  by  a  car  and 
kiUed. 

The  accident  occurred  in  broad  daylight.  There  is  no  evidence  that  the  de- 
ceased received  any  invitation  from  the  defendant  or  any  one  else  to  cross, 
nor  that  there  were  any  other  vehicles  to  complicate  the  situation  or  to  dis- 
tract his  attention  at  the  precise  time  of  the  accident.  Nor  was  there  any- 
thing to  shut  off  the  view  of  the  car  for  at  least  500  feet  from  the  place  of 
the  accident.  There  was  no  wind  or  rain  to  interfere  with  his  view  or  to  dis- 
tract or  require  his  attention;  nor  does  it  appear  that  he  became  suddenly 
confused.  If  the  witnesses  for  the  plaintiff  are  to  be  believed,  the  intestate, 
seeing  a  rapidly  moving  car  approaching,  deliberately  attempted  to  cross  when 
it  was  so  near  that  the  attempt  was  rash  in  the  extreme.  The  case  falls  far 
short  of  showing  due  care  on  his  part.  It  is  clearly  distinguishable  from  Mc- 
Carthy V.  Boston  Elevated  Railway,  208  Mass.  512,  94  N.  E.  749,  upon  which 
the  plaintiff  relies,  and  it  must  be  classed  with  Haynes  v.  Bo8t<m  Elevated 
Bailway,  204  Mass.  240,  90  N.  E.  419,  and  similar  cases. 

Exceptions  ovemiled. 


LUNDERKIN  v.  BOSTON  ELEVATED  RY.  CO. 

(Massachusetts  —  Supreme  Judicial  Court.) 

IniuHe9  to  Old  Man  Stnufk  hy  Car  When  Nearly  Aerow  Street;  Can- 
trihutory  Negligence;  Q%MeeUon  for  Jury. 

Report  from  Superior  Court. 

Opinion  l^  Ruoo,  C.  J.: 

There  was  evidence  tending  to  show  that  the  plaintiff  was  walking  across 
Huntington  avenue,  where  it  is  intersected  by  Ruggles  street,  when  he  was 
struck  by  a  car  of  the  defendant.  He  stood  upon  the  sidewalk  several  minutes 
waiting  for  cars  to  pass.  Double  tracks  of  the  defendant  were  in  a  reservation 
in  the  middle  of  Huntington  avenue,  on  either  side  of  which  was  a  driveway. 
The  distance  from  the  curb  of  the  sidewalk  on  which  the  plaintiff  stood  to  the 
nearest  rail  of  the  defendant's  track  was  twenty-eight  feet.  The  plaintiff  was 
seventy-eight  years  old  and  was  carrying  with  his  arm  around  its  bottom  a 
ppAch  basket  filled  with  clothes.  He  started  to  cross  Huntington  avenue,  and 
when  about  midway  of  the  driveway  or  twelve  feet  from  the  nearest  rail  saw 
a  car  moving  slowly  toward  him  on  the  nearer  track,  and  four  or  five  car 
lengths  away.  He  kept  looking  at  the  car  occasionally,  but  thinking  he  had 
time  to  cross  continued  to  walk  <mward,  and  just  as  he  was  stepping  off  the 
further  rail  he  was  struck  by  the  car.  The  car  was  about  thirty  feet  in  length. 
The  substance  of  the  case  is  that,  although  the  evidence  was  conflicting,  the 
Jury  might  have  found  that  an  old  man,  on  the  lookout  for  passing  cars,  after 
being  somewhat  delayed  in  waiting  for  them  to  go  by,  when  twelve  feet  from 
the  tracks,  saw  a  car  coming  toward  him  slowly  120  or  more  feet  away,  and 
tried  to  go  in  front  of  the  car,  having  made  up  his  mind  that  he  had  a  reason- 
able chance  to  get  over  without  harm  and  waa  struck  when  another  step  would 
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have  brought  him  to  a  place  of  safety.  This  conduct  cannot  be  pronounced 
wanting  in  due  care,  as  matter  of  law.  It  was  a  fact  proper  for  the  de- 
termination of  the  jury.  This  case  falls  within  the  class  of  which  Albee  ▼. 
Boston  Elevated  Ry.  Co.,  200  Mass.  6,  95  N.  £.  110;  Magner  r.  Boston  Ele- 
vated Ry.  Co.,  200  Mass*  60,  95  N.  E.  102,  and  Coleman  v.  Lowell,  Lawrence 
&  Haverhill  Street  Ry.,  181  Mass«  501,  64  N.  E.  402,  are  iUustrations.  It  is 
distinguishable,  either  in  observation  on  the  part  of  the  plaintiff  or  the  dis- 
tance of  the  car  or  its  speed,  from  Madden  v.  Boston  Elevated  Ry.  Co.,  194 
Mass.  401,  80  N.  E.  447;  Callagfaan  v.  Boston  Elevated  Ry.  Co.,  200  Mass.  450, 
86  N.  E.  767;  Rundgren  v.  Boston  &  Northern  St.  Ry.  Co.,  201  Mass.  156,  87 
IS-  E.  180,  and  the  other  cases  upon  which  the  defendant  relies. 

It  has  not  been  argued  that  there  was  not  evidence  sufficient  to  support  a 
finding  of  negligence  on  the  part  of  the  motorman  of  the  defendant's  car. 
Jeddrey  v.  Boston  &  Northern  St.  Ry.  Co.,  108  Mass.  232,  84  N.  E.  316. 

Now  trial  ordered. 


SIGL  V.  GREEN  BAY  TRACTION  CO. 

(Wisconsin  —  Supreme  Court.) 

Injurif  to  Pasaenger  AttempHng  to  Board  Car  When  in  Motion;  Oo*^ 
trUmtory  Negligence  aa  Matter  of  Law. 

BETBirDANT  appeals  from  judgment  for  plaintiff.    Reported  135  N.  W.  506. 

STATBMSIfT  OF  FaCTO. 

Plaintiff  brought  this  action  to  recover  damages  for  injuries  sustained  while 
attempting  to  board  one  of  defendant's  interurban  cars  in  the  city  of  Oreeo 
Bay.  The  complaint  alleged  that  the  car  in  question  was  proceeding  in  a 
northerly  direction  on  Webster  avenuei,  after  having  stopped  at  the  comer 
of  Porlier  street  and  Webster  avenue;  that  plaintiff  approached  the  car  from 
the  south,  and  at  the  same  time  signaled  to  the  motorman  to  indicate  that  he 
desired  to  get  on;  that  the  car  proceeded  very  slowly  up  to  the  point  where 
plaintiff  met  it,  and,  as  he  was  about  to  board  the  front  end,  started  with  a 
jerk,  materially  increasing  its  speed,  and  plaintiff  was  thrown  to  the  ground 
and  rolled  against  the  trucks  of  the  car.  The  answer  put  in  issue  the  ma- 
terial allegations  of  the  complaint.  By  its  answers  to  questions  submitted  on 
a  special  verdict,  the  jury  found  that  plaintiff  was  injured  by  falling  from 
one  of  defendant's  cars  while  attempting  to  get  on;  that  has  fall  was  caused 
by  the  car  being  jerked  forward  by  a  sudden  increase  of  speed  after  plaintiff 
had  gotten  hold  of  the  handrails  and  had  his  foot  on  the  lower  step ;  that  the 
motorman  was  negligent  in  so  increasing  the  speed  of  the  car;  that  a  man  of 
ordinary  intelligence  and  prudence  in  the  motorman's  position  should  reason- 
ably have  foreseen  that  suddenly  increasing  the  speed  of  the  car  would  cause 
some  injury  to  the  plaintiff;  that  no  want  of  ordinary  care  on  the  part  of 
the  plaintiff  contributed  proximately  to  his  injury;  and  that  plaintiff  was 
damaged  in  the  sum  of  $669.  On  such  verdict  judgment  was  entered.  De- 
fendant appeals. 
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Opinion  by  Baenes,  J. : 

The  following  facts  are  undisputed:  The  car  was  in  motion  when  plaintiff 
attempted  to  board  it.  It  had  stopped  at  a  usual  stopping  place,  and  had 
just  started.  The  signals  which  the  plaintiff  made  to  the  motorman  were  made 
before  the  car  started.  It  was  efvident  to  the  plaintiff  that  the  motorman 
either  did  not  see  the  signals  or  that  he  did  not  intend  to  paj  anj  attention 
to  them.  The  attempt  to  board  the  car  was  made  when  it  was  being  speeded 
up.  The  front  vestibule  door  of  the  car  was  closed,  so  that  plaintiff  was  noti- 
fied to  staj  out,  rather  than  invited  to  come  in.  It  was  not  only  closed,  but 
was  locked  by  means  of  the  trapdoor  being  down,  although  the  plaintiff  did  not 
know  this  fact.  Still  he  had  as  much  right  to  assume  that  it  was  locked  as 
he  did  to  assume  that  it  was  unlocked.  The  bottom  of  the  door  came  close 
to  the  top  of  the  platform.  When  the  door  was  closed,  it  was  nearly,  if  not 
quite,  flush  with  the  step  leading  to  the  platform.  Or,  stated  in  another  way, 
the  outer  edge  of  the  step  was  almost  on  a  line  drawn  perpendicularly  from 
the  door  to  the  step.  There  was  a  foothold  on  the  step,  but  plaintiff  could 
retain  his  position  thereon  only  by  hanging  to  the  handholds,  and  he  could 
not  open  the  door,  if  it  were  unlocked,  except  by  using  one  of  his  hands. 
Under  these  facts,  we  conclude  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Champane  v.  La  Crosse  City  Ry.  Co.,  121  Wis. 
554,  09  N.  W.  334;  Fosnes  v.  Duluth  St.  Ry.  Co.,  140  Wis.  455,  122  N.  W. 
1054,  30  L.  R.  A.  (N.  S.)  270;  Paulson  v.  Brooklyn  City  Ry.  Co.,  13  Misc. 
Rep.  387,  34  N.  Y.  Supp.  244;  PhiUps  v.  Railway  Co.,  40  N.  Y.  177. 

Having  reached  this  conclusion,  it  is  unnecessary  to  consider  any  other 
errors  that  are  assigned.  There  was  no  evidence  of  gross  negligence  to  go  to 
the  jury.  The  evidence  of  ordinary  n^ligence  was,  to  say  the  least,  slight. 
It  may  be  that  the  accident  would  have  happened  if  the  vestibule  door  had 
been  open;  but  it  would  not  have  happened  if  the  plaintiff  had  not  n^li- 
gently  attempted  to  board  the  car.  It  follows  that  the  court  should  have 
directed  a  verdict  for  the  defendant. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  dismiss  the  complaint. 


CLARK  V.  DETROIT  UNITED  RY. 

(Michigan  —  Supreme  Court.) 

Injttrtea  to  Passenger  Alighting  and  Passing  Behind  Car  <n  Front  of 
Another  Car  Going  in  Opposite  Direction;  Failure  to  Loole  and 
Listen;  Contributory  Negligence. 

Plaintiff  brings  error  frdkn  judgment  for  defendant.    Reported  134  N    W 

463. 

Opinion  by  Ostbandeb,  J. : 

Plaintiff's  testimony  (no  other  was  introduced)  tended  to  prove  that  she 
alighted  from  a  west-bound  street  car  at  the  comer  of  Michigan  avenue  and 
Fifth  street  in  the  city  of  Detroit,  passed  in  the  rear  of  the  car  across  the 
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street,  and  was  struck  and  injured  by  an  east-bound  car  runniii^  on  a  parallel 
track.  The  tracks  are  separated  by  a  space  of  five  feet.  She  alighted  on  the 
north  side  of  the  north,  or  west-bound,  track.  She  stood  there  until  the  ear 
from  which  she  had  alighted  had  proceeded  some  distance  —  she  at  first  testi- 
fied that  it  was  three  or  four  feet,  and  later  fifteen  feet  —  when  she  looked 
to  the  west,  was  able  to  see  down  the  track  about  125  feet,  saw  no  approaching 
car,  and  thereupon,  without  again  looking  for  a  car,  proceeded  to  cross  the 
street.  "  Q.  Just  before  you  stepped  on  the  track  you  did  not  look  west?  A. 
I  looked  west  before  I  started  to  cross  the  first  track.  Q.  But  when  you  came 
to  go  across  the  south  track,  when  you  came  to  the  south  track,  you  were  not 
looking  west;  if  you  had  you  would  have  seen  the  car,  would  you  not?  A. 
Certainly  I  would.  Q.  So  that  just  before  you  stepped  on  the  south  track 
you  were  looking  right  straight  ahead?  A.  Yes,  sir.  Q.  And  if  you  had  looked 
west  you  would  have  seen  the  other  car  as  the  other  person  did?  A.  If  they 
had  rung  the  bell.  Q.  If  you  had  looked  west  before  you  stepped  on  the  track 
you  would  have  seen  the  car,  so  that  you  were  not  looking  that  way?  A.  I 
was  not  looking  west.  Q.  If  you  had  looked  west  just  before  you  stepped  onto 
the  south  track  you  would  have  seen  the  car?  A.  Certainly  I  would.  •  •  •• 
When  I  got  right  into  the  second  track  some  person  hollered,  and  I  looked 
over  my  shoulder,  and  the  car  was  on  top  of  me,  and  I  stepped  back  to  save 
me  from  getting  under  the  car." 

There  was  nothing  obstructing  her  view  to  the  west  except  the  car  from 
which  she  had  alighted.  Assuming  that  defendant  was  negligent  in  the  opera- 
tion of  the  car,  it  is  clear  that  plaintiff  failed  to  exercise  ordinary  care  for  her 
own  safety.  McCarthy  v.  Citizens'  Street  Railway  Co.,  120  Mich.  400,  79  N.  W. 
631 ;  Davis  v.  Detroit  United  Ry.,  162  Mich.  240,  127  N.  W.  323.  See  Manoa 
V.  Detroit  United  Ry.,  130  N.  W.  664. 

The  court  below  properly  directed  a  verdict  for  defendant,  and  the  judgment 
for  defendant  is  aflSrmed. 


NICHOLS  V.  CONNECTICUT  CO. 

(Connecticut —  Supreme  Court  of  Errors.) 

Injury  to  Pedestrian  on  Track;  lAist  Clear  Chance  Doctrine;  Care  by 
Motorman;  Question  for  Jury. 

PLAiiTTnT  appeals  from  judgment  for  defendant  on  directed  verdict.    Reported 

83  Atl.  1022. 

Opinion  Feb  Curiam: 

The  plaintiff  does  not  claim  that  she  was  free  from  fault  in  the  premises. 
Her  contention  is  that  the  verdict  was  improperly  directed,  for  the  reason 
that  there  was  evidence  from  which  the  jury  might  properly  have  found  the 
defendant  liable  upon  the  application  of  the  doctrine  of  "the  last  dear 
chance."  That  doctrine  had  an  extended  consideration  in  Nehring  v.  Con- 
necticut Co.,  8  St.  Ry.  Rep.  480,  decided  at  the  present  term,  and  certain 
principles  of  general  application  were  there  laid  down  which  do  not  call  for 
repetition. 
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The  facts  of  t]ie  present  case,  which,  under  these  principles,  must  be  0(m* 
trolling  of  its  determination,  relate  to  the  conduct  of  the  parties  within  a 
short  space  of  time,  and  to  the  relation  to  each  other  of  rapidly  occurring 
events,  concerning  all  of  which  matters  much  was  left  to  inference  and  ail- 
ment from  evidence  as  to  distancp,  speed  of  travel,  and  relative  locations, 
which  in  itself  was  by  no  means  harmonious  or  certain.  A  variety  of  reascm- 
able  theories  may  be  built  up  upon  the  testimony,  according  as  different  por- 
tions of  it  are  accepted  as  expressing  the  truth.  Under  such  conditions  the 
direction  of  a  verdict  for  the  defendant  cannot  be  justified,  unless  it  appear 
that  no  theory  adequate  to  support  the  plaintiff's  action  could  reasonably  have 
been  entertained  by  the  jury  upon  testimony  which  could  have  been  reasonably 
credited  by  it. 

Our  examination  leads  us  to  the  opinion  that  the  plaintiff  was  entitled  to 
go  to  the  jury  upon  the  proposition  that,  after  the  motorman  knew,  or  in  the 
exercise  of  due  care  ought  to  have  known,  that  she  v^as  in  a  position  of  danger, 
was  unaware  of  that  danger,  and  for  that  reason  would  not  remove  herself  to 
a  place  of  safety,  there  was  time  and  opportunity  for  him  to  have  saved  her 
from  harm  by  the  exercise  of  due  care  in  view  of  the  situation;  that  he  failed 
to  exercise  such  care,  and  that  as  a  direct  consequence  of  such  want  of  care 
she  was  hurt.  Such  a  proposition,  sanctioned  by  the  jury,  would  have  brought 
the  case  within  the  third  of  the  group  of  cases  discussed  in  Nehring  v.  Con- 
necticut Ck>.,  8  St  Ry.  Rep.  489,  and  justified  a  verdict  for  the  plaintiff. 

There  is  error,  and  a  new  trial  is  ordered. 


WILLIAMS  BROS.  &  CO.  v.  CONNECTICUT  CO. 

(Connecticut — Supreme  Court  of  Errors.) 

Injuries  to  Driver  of  Wagon  Hit  J>y  Street  Car;  Failure  to  Look  and 
Listen;  Contrilmtory  Negligenoe. 

TLAijrrnrr  appeals  from  a  judgment  for  defendant  on  a  directed  verdict.    Re- 
ported 83  Atl.  1022. 

Opinion  Peb  Cubiam: 

One  of  the  plaintiffs  was  driving  a  horse  harnessed  to  a  business  wagon,  all 
the  property  of  the  plaintiffs,  along  Olive  street,  in  New  Haven,  and  across 
Chapel  street,  one  of  the  principal  thoroughfares  of  the  city,  about  thirty-two 
feet  wide  between  curbs,  in  the  middle  of  which  is  laid  a  double  line  of  trolley 
tracks  of  the  defendant.  In  his  progress  northerly  across  these  tracks,  a  car 
of  the  defendant  approaching  from  the  west  struck  the  wagon  and  injured  it 
and  the  horse  and  harness.  The  testimony  as  to  the  speed  of  the  approaching 
car  varied  from  five  to  thirty  miles  an  hour.  The  plaintiff  driver  estimated 
it  at  about  twenty.  His  testimony  was  that  he  vras  driving  at  about  five 
miles  an  hour;  that  as  he  approached  Chapel  street  on  Olive  he  started  to  look 
up  Chapel  street  to  see  if  a  car  was  coming;  that  he  could  not  there  see  on 
account  of  the  obstruction  to  his  view,  caused  by  a  large  building  on  the 
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comer;  that  he  continued  on  without  looking  again  until  he  was  up(m  the 
tracks;  that  he  then  saw  the  car  within  ten  feet  of  him  and  coming  fast;  and 
that  he  then  attempted  to  urge  his  horse  on,  but  did  not  succeed  in  aroiding  a 
collision.  This  statement  of  the  movement  of  the  team  and  the  conduct  of  its 
driver  was  the  only  one  upon  those  matters  before  the  jury. 

The  verdict  was  directed  upon  the  ground  that  the  plaintiff  driver  was 
guilty  of  contributory  negligence.  The  appellants  contend  that  they  were 
entitled  upon  the  evidence  to  have  this  question  submitted  to  the  jury,  and 
no  other  claim  is  made.  We  find  it  impossible  to  read  the  driver's  story, 
which,  in  respect  to  his  conduct,  stands  unqualified,  without  reaching  the 
conclusion  that  a  jury  could  not  reasonably  have  reached  any  other  decisicm 
than  the  one  which  under  the  direction  of  the  court  was  embodied  in  the 
rerdict 

There  is  no  error. 


ERVIN  T.  BURKK. 

(New  Jersey — Supreme  Court.) 

E^eoHon  of  Passenger  Who  Refuses  to  Paw  Fare;  When  BoUoeman  Not 
Authorised  to  Arrest  Conductor  for  Ejecting  Him, 

PLAimriFF  demurred  to  plea.    Reported  83  AtL  772. 

Opinion  by  Gabbison,  J.: 

The  declaration  avers  that  the  plaintiff,  while  engaged  in  his  duty  as  a 
conductor  of  a  street  railway  car,  was  assaulted  by  the  defendants  Burke  and 
Harding,  dragged  from  his  car,  and  imprisoned.  A  special  plea  filed  by  the 
defendant  Harding  alleges  that  he  was  at  the  time  of  the  alleged  assault  a 
city  policeman  on  duty,  and  while  lawfully  riding  on  the  car  in  question  was 
forcibly  ejected  for  refusal  to  pay  the  five  cents  fare  demanded  of  him  by  the 
plaintiff,  and  that  he  thereupon  took  the  plaintiff  into  custody  in  order  to 
convey  him  before  the  city  recorder.    To  this  plea  the  plaintiff  has  demurred. 

Upon  the  facts  of  the  declaration  that  are  uncontradicted  and  those  of  the 
plea  that  are  admitted  the  question  presented  by  this  demurrer  is  whether 
a  conductor  of  a  street  car  may  lawfully  be  arrested  without  a  warrant  for  the 
ejectment  of  a  passenger,  who  was  in  fact  a  policeman,  for  refusal  to  pay  his 
fare. 

We  think  not. 

Assuming  that  the  defendant,  by  force  of  certain  city  ordinances  under 
which  the  street  railway  company  had  constructed  its  line,  was  entitled  to  free 
transportation,  and  that  he  has  an  action  against  such  company  based  upon 
the  breach  of  such  contract  or  duty,  whichever  it  may  be,  that  circumstance 
did  not  render  his  ejectment  for  refusal  to  pay  a  fare  an  unlawful  act  of  the 
conductor. 

Controversies  of  this  nature  are  not  to  be  settled  in  a  wrangle  between  a  pas- 
senger and  the  conductor  over  the  payment  of  a  fare,  nor  is  the  latter  the 
agent  selected  by  the  company  to  determine  its  legal  rights  and  duties,  or  to 
represent  it  in  controversies  in  which  they  come  in  question.    The  matter  is 
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set  entirely  at  rest  by  the  decision  of  the  Court  of  Errors  and  Appeals  in  the 
case  of  Shelton  v.  Erie  Railroad  Co.,  73  N.  J.  Law  558,  66  AtL  403,  0  L.  R.  A. 
(N.  S.)  727,  118  Am.  St.  Rep.  704,  9  Ann.  Cas.  883,  where,  speaking  of  the 
agen<7  of  the  conductor  in  this  respect,  it  was  said:  "It  is  all  comprised  in 
his  duty  to  collect  a  fare  from  every  passenger  or  to  eject  him  from  the  train." 
Ajb  between  the  plaintiff  and  the  defendant,  the  plaintiff  was  in  the  right  in 
ejecting  the  defendant,  and  the  defendant,  for  anything  set  up  in  his  plea,  was 
in  the  wrong  in  arresting  the  plaintiff.  We  do  not  dwell  upon  the  fact  that 
the  defendant  was  not  in  uniform,  or  did  not  tell  the  conductor  that  he  was 
a  policeman,  or  that  he  was  on  duty,  deeming  these  circumstances  to  be  unim- 
portant, in  view  of  the  broad  rule  as  to  the  carriage  of  passengers  laid  down 
by  the  case  cited.  The  right  of  a  policeman  to  arrest  without  warrant  for  a 
breach  of  the  peace  committed  in  his  presence  has,  of  course^  no  rational  appli- 
cation to  a  case  where  the  policeman  himself  provoked  the  breach  and  was  in 
the  wrong,  and  the  man  he  arrested  was  in  the  right. 
Judgment  on  demurrer  is  given  for  the  plaintiff. 


SCULLY  V.  MANCHESTER  ST.  RY. 

( New  Hampshire  —  Supreme  Court.) 

Evidence;  TeeUmeny  of  WUneas  as  to  Speed  of  Car;  Compeieney  of 
Question  to  Teet  His  CrediWUty. 

Detendaivt  brings  exceptions  to  verdict  for  plaintiff.    Reported  83  Atl.  512. 

One  point  in  issue  was  the  speed  of  the  car  which  collided  with  the  intestate. 
A  witness  for  the  plaintiff  having  testified  that  about  the  time  of  the  accident 
he  saw  another  car  pass  by  at  the  rate  of  eighteen  or  twenty  miles  an  hour, 
he  was  asked  by  the  court  whether  the  speed  of  the  car  was  the  subject  of 
comment  by  himself  or  others.  Subject  to  the  defendants'  exception,  he  was 
allowed  to  answer  that  it  was. 

Opinion  by  Walkeb,  J.: 

The  question  was  clearly  competent  for  the  purpose  of  testing  the  credibility 
of  the  witness.  If  he  had  answered  the  question  in  the  negative,  it  would 
have  had  some  tendency,  under  the  circumstances,  to  show  that  he  was  exag- 
gerating the  speed  of  the  car,  while  the  affirmative  answer  which  he  gave 
tended  to  show  he  was  telling  the  truth.  As  the  testimony  was  at  least  com- 
petent for  this  purpose,  its  admission  was  not  error,  even  if  it  was  incompetent 
for  other  purposes.  Haskell  v.  Railway,  73  N.  H.  587,  64  AtL  186;  Robinson 
T.  Stahl,  74  N.  H.  310,  67  Atl.  677;  Conn.  River  Power  Co.  v.  Dickinson,  76 
N.  H.  363,  358,  74  Atl.  686. 

Exception  overruled.    All  concurred. 
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TACOMA  RY.  &  POWER  CO.  v.  TURNER. 

(U.  S.  Circuit  Court  of  A{>peal8  —  Ninth  Circuit.) 

Injury   to  Passenger   on  Icy  Step  of  Street  Oar  While   Alighting; 

Instructions, 

DIFEIIDAI9T  brings  error  from  judgmeot  for  plaintiff.    Reported  196  FecL  484. 

Opinion  by  Ross,  Circuit  Judge: 

The  defendant  in  error  brought  this  action  in  the  court  below  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  by  him  because 
of  the  negligence  of  the  defendant  to  the  action,  the  plaintiff  in  error  here. 
The  negligence  alleged  was  that  the  defendant  permitted  snow  and  ice  to 
accumulate  upon  the  steps  of  one  of  its  street  cars  on  which  the  plaintiff  was  a 
passenger,  and  that  in  alighting  at  a  street  comer  at  which  the  car  had 
stopped  the  plaintiff  slipped  upon  one  of  the  steps,  because  of  the  snow  and 
ice  so  negligently  permitted  to  accumulate,  resulting  in  the  injury  for  which 
he  sued.  In  its  answer  the  defendant  denied  any  negligence  on  its  part,  and 
set  up  affirmatively  contributory  negligence  on  the  part  of  plaintiff. 

The  only  one  of  the  two  points  here  presented  that  we  can  consider  relates 
to  the  refusal  of  the  court  below  to  give  to  the  jury  a  certain  requested 
instruction.  We  are  unable  to  see  how  counsel  for  the  plaintiff  in  error  can 
say  in  their  brief,  as  they  do,  that: 

''  Plaintiff  himself  testified  that  he  saw  no  snow  or  ice  on  the  steps  when  he 
boarded  the  car.  The  car  then  ran  about  four  miles,  constantly  taking  on 
and  letting  off  passengers  tiiroughout  the  snow-covered  city.  These  facts  are 
uncontradicted.'' 

Turning  to  the  transcript,  we  find  this  in  the  testimony  of  the  plaintiff: 

"  There  were  two  steps  on  this  car,  and  snow  showed  at  each  end  of  the  step 
just  as  it  apparently  had  fallen,  and  also  showed  a  broken  line  clear  through 
with  toe  marks  here  and  there.  Where  I  slipped  was  simply  ice,  slick  as 
glass,  with  an  angle  down.  Just  as  quick  as  my  feet  struck  there  they  flew 
from  under  me,  and  my  back  struck  the  step.  The  ice  was  one  or  two  inches 
thick  at  the  rear  of  the  steps,  and  down  to  a  feather  edge  at  the  outer  part  of 
the  step.  It  covered  the  entire  step.  The  snow  did  not  appear  to  be  what 
passengers  might  have  tracked  in.  I  remained  on  the  car  until  I  reached 
Thirty-fifth  and  Stevens  streets,  about  two  blocks  from  my  house.  Mr.  Bisby 
and  his  son  assisted  me  off  the  car,  and  assisted  me  home.  At  that  time  I 
noticed  the  snow  on  the  steps.  The  weather  that  day  was  pretty  cold.  It  was 
not  thawing  when  I  fell  on  the  street.  There  was  no  snow,  but  ice,  on  the 
paved  street.  On  this  day  I  do  not  remember  that  any  snow  or  sleet  felL 
The  day  was  quite  cold,  and  on  the  day  before  I  was  working  building  a  chim- 
ney, and,  in  order  to  work,  we  had  to  clean  off  quite  a  lot  of  snow  to  get  at  the 
work.  As  the  conductor  picked  me  up  he  remarked  that  I  slipped  on  the  ice 
of  the  step,  and  I  said,  '  It  is  a  pity  you  could  not  clean  it  off.'  He  said,  '  I 
tried  to  clean  it  off  and  could  not.' " 

Of  dourse,  this  was  testimony  tending  to  show  negligence  on  the  part  of  the 
defendant,  which  was  one  of  the  questions  for  the  jury  to  determine. 
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The  requested  iiiBtruction  which  the  court  refused  to  give,  and  to  which 
action  the  defendant  reserved  an  exception,  is  as  follows: 

**  1  instruct  you  that  the  fact  that  there  was  snow  and  ice  on  the  step  of  the 
oar  from  which  plaintiff  was  alighting  at  the  time  of  his  injury  constitutes 
no  evidence  of  the  n^ligence  of  the  defendant.  It  is  shown  by  the  evidence 
that  there  was  snow  on  the  ground  at  the  time  of  the  accident.  You  will  call 
to  your  aid  your  experience  at  a  time  like  that,  and  if  you  find  that  the  accu* 
mulation  of  snow  and  ice  on  the  step  could  not  have  been  prevented  by  ordinary 
care  it  vdll  be  your  duty  to  find  for  the  defendant." 

In  the  first  place,  the  instruction  was  properly  refused  because  of  the  first 
clause  contained  in  it,  which  states  that  the  fact  that  there  was  snow  and  ice 
on  the  step  of  the  car  from  which  the  plaintiff  was  alighting  at  the  time  of 
his  injury  constitutes  no  evidence  of  the  negligence  of  the  defendant.  It  was 
certainly  one  of  the  circumstances  tending  to  show  such  negligence. 

Besides,  the  court  in  its  charge  sufficiently  and  properly  instructed  the  jury 
in  respect  to  the  law  governing  the  case  as  follows: 

"  This  rule  of  law  that  I  have  explained,  that  refers  to  this  very  high  degree 
of  care,  would  apply  to  the  cleaning  off  of  any  ice  that  might  be  upon  the  car 
when  it  leaves  the  shop  or  the  car  bam  in  the  morning.  The  company  would 
be  bound  to  exercise  this  very  high  degree  of  care  to  see  that  its  car  when  it 
starts  out  in  the  morning  for  the  general  business  of  transporting  passengers 
is  safe  if  it  can  be  made  safe  br  this  very  high  degree  of  care.  A  different 
rule  applies,  however,  to  snow  that  accumulates  upon  a  car  during  its  ordi- 
nary use  as  the  day  progresses.  The  common  experience  of  mankind  is  that 
in  snowy  weather  that  more  or  less  snow  is  tracked  in  upon  the  car  during 
the  progress  of  snow  storms.  Of  course,  more  or  less  snow  alights  upon  the 
ear.  I  understand  the  evidence  here,  if  I  am  mistaken  counsel  will  correct 
me,  is  uncontradicted  that  no  snow  fell  upon  the  day  of  the  accident,  but  the 
evidence  is  also  uncontradicted  that  there  was  more  or  less  snow  upon  the 
ground,  in  the  neighborhood  of  seven  inches,  or  at  a  later  time  reduced  to 
five.  Just  how  much  was  on  the  ground  at  the  time  of  the  occurrence  is  for 
you  to  say  from  the  evidence).  If  snow  which  is  upon  the  ground  is  tracked 
upon  the  ear  during  its  passing  to  and  fro  in  the  ordinary  prosecution  of  busi- 
ness, the  company  is  bound  to  remove  that  snow,  but  it  is  not  bound  to  exer- 
cise that  very  hig^,  extraordinary  degree  of  care  that  I  have  mentioned. 

"  The  employees  upon  the  car  have  other  duties  to  perform,  and  you  are  to 
consider  the  reasonable  and  practical  operation  of  the  car.  The  d^pree  of 
care  that  should  be  exercised  to  remove  snow  that  accumulates  from  being 
tracked  in  by  passengers  is  the  ordinary  degree  of  care  that  is  the  usual 
care  that  an  ordinarily  prudent  person  would  exercise  under  like  circum- 
stances and  conditions.  That  is  Uie  usual  rule  of  care  that  applies  to  the 
ordinary  individuals  in  the  ordinary  affairs  of  life,  namely,  to  exercise  that 
degree  of  care  and  prudence  which  is  commonly  exercised  by  persons  of  ordinary 
care  and  prudence  under  like  circumstances  and  conditions.  If  the  snow  accu- 
mulated there  during  the  day  as  the  movements  of  the  oar  progressed,  and  it 
was  snow  which  should  have  been  removed  in  the  exercise  of  that  ordinary  care 
and  si '11  remained  there,  and  by  reason  of  its  being  there  the  plaintiff  was  in- 
jured, then  its  being  there  was  n^ligence.  If,  however,  it  was  an  accumula- 
tion of  snow  of  such  character  that  the  employees  of  the  company  in  the  exer* 


Digitized  by 


Googk 


670  Stbeet  Railway  Bbpobts.  [Vol.  8 

cise  of  ordinary  care  would  not  have  removed  it,  but  might  be  there  in  spite 
of  their  exercise  of  ordinary  prudence,  then  its  esistence  would  not  be  negii- 
genoe." 

The  judgment  is  affirmed. 


SAN  ANTONIO  TRACTION  00.  v.  HAUSKINa 

(Texas  —  Court  of  Civil  Appeals.) 

Injuries  to  Passenger  While  Alighting  from  Car;  Ins^rueUons;  Bvi- 

dence;  Issiies. 

Defendant  appeals  from  judgment  for  plaintiffs.    Reported  148  S.  W.  1100. 

Opinion  by  Moubsund,  J.: 

Nellie  B.  Hauskins  and  her  husband,  J.  E.  HauskinSy  sued  appellant  for 
$30,000  damages,  alleged  to  have  been  sustained  by  her  on  account  of  injuries 
received  while  alighting  from  one  of  appellant's  cars.  The  grounds  of  negli- 
gence alleged  were:  (1)  That  the  car  was  started  up  while  she  was  alighting, 
causing  her  to  be  thrown  to  the  ground  and  pavement  with  great  force  and 
violence.  (2)  That  the  car  was  stopped  where  passengers  alighting  from  the 
same  would  step  upon  a  portion  of  the  street  which  was  rough,  uneven  and 
filled  with  holes,  and  that  when  Mrs.  Hauskins  alighted  from  aaid  car  she 
stepped  into  a  hole  or  depression,  in  consequence  of  which  she  was  thrown  to 
the  ground  and  injured.  That  by  reason  of  such  condition  of  the  street  ic 
became  the  duty  of  defendant  and  its  employees  to  inform  Mrs.  HauskiTis 
thereof  and  to  assist  her  in  alighting  in  safety,  but  that  they  failed  to  so  warn 
or  assist  her.  The  defendant  answered  by  general  and  special  denial,  and 
further  specially  cuiswered  that  her  injuries,  if  any,  were  received  after  she 
had  left  the  car  and  had  ceased  to  be  a  passenger,  and  because  of  the  n^ligent 
and  careless  manner  in  which  she  walked,  and  by  her  negligently  stepping  into 
a  hole  in  the  street  after  she  had  ceased  to  be*  a  passenger,  and  without  any 
fault  on  the  part  of  defendant.  The  trial  before  a  jury  resulted  in  a  verdict 
and  judgment  for  $2,000,  from  which  defendant  appealed. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  court  to  give 
special  charge  No.  4,  requested  by  defendant,  as  follows:  "  If  you  believe  from 
the  evidence  that  the  car  was  not  started  up  while  the  plaintiff  Mrs.  Hauskins 
was  in  the  act  of  alighting,  and  that  she  alighted  safely  from  said  car,  and 
after  she  had  alighted  she  turned  and  walked  away  and  stepped  into  a  hole  in 
the  street  a  step  or  two  away  from  the  place  where  she  had  alighted,  and  that 
she  was  thereby  caused  to  fall,  then  you  will  return  a  verdict  for  the  defend- 
ant." The  assignment  is  submitted  as  a  proposition,  also  the  following 
proposition:  "The  only  duty  that  defendant  owed  plaintiff  was  to  use  the 
care  required  by  law  to  see  that  she  safely  alighted.  It  was  not  responsible 
for  the  condition  of  the  street  or  for  her  safety  after  she  had  alighted  from 
the  car,  and  if  she  had  safely  alighted  and  stepped  into  a  hole  in  the  street 
after  she  turned  to  walk  away,  and  was  thereby  injui^,  the  defendant  would 
not  be  liable.    This  issue  was  not  separately  submitted  by  the  court  in  its 
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main  charge,  and  therefore  the  defendant  waa  entitled  to  have  the  charge 
given." 

The  court  gave  the  following  defensive  charges:  "If,  however,  you  find 
that  at  the  time  Mrs.  Nellie  B.  Hanskins  attempted  to  leave  said  car,  said  car 
had  heen  stopped,  and  you  further  find  that  said  oar  was  not  again  put  in 
motion  until  after  Mrs.  Nellie  B.  Hauskins  had  left  the  same,  then  you  are 
instructed  that  plaintiffs  are  not  entitled  to  recover  under  the  first  paragraph 
of  this  charge,  and  you  will  so  find.  You  are  further  charged  that  if  you 
find  that  the  place  where  the  defendant  stopped  its  car  for  the  purpose  of 
discharging  and  receiving  its  passengers  was  a  reasonably  safe  place  for  pas- 
sengers to  alight  from  said  car,  and  that  plaintiff  alighted  from  said  car 
safely,  and  that  after  she  alighted  therefrom  and  was  walking  away  from  said 
car  she  stepped  into  a  hole  in  the  street  and  was  thereby  caused  to  fall,  and 
as  a  result  thereof  was  injured,  then  you  will  find  for  the  defendant  under 
the  second  paragraph  of  this  charge." 

We  think  that  portion  of  the  charge  last  quoted  was  erroneous  in  placing 
the  burden  upon  defendant  of  showing  not  only  that  plaintiff  alighted  from 
the  car  safely  and  after  she  alighted  therefrom  and  was  walking  away  she 
stepped  in  a  hole  in  the  street,  but  also  that  the  place  where  defendant  stopped 
its  car  for  the  purpose  of  discharging  and  receiving  its  passengers  was  a 
reasonably  safe  place  to  alight.  Appellees  admit  in  their  brief  ''that,  if  the 
place  where  it  stopped  the  car  was  a  reasonably  safe  place  for  passengers  to 
alight,  it  was  entitled  to  a  verdict  on  that  issue,  regardless  of  whether  Mrs. 
Hauskins  alighted  safely  from  said  car."  This  is  an  admission  that  the  de- 
fensive charge  by  the  court  was  too  burdensome  upon  defendant,  because  such 
charge  required  much  more  than  a  finding  that  it  was  a  reasonably  safe  place 
to  alight,  in  order  to  find  for  defendant. 

We  believe  that  under  the  pleadings  in  this  case  defendant  was  entitled  to 
have  the  special  charge  given,  and  that  same  would  not  have  been  upon  the 
weight  of  the  evidence. 

Appellee  says  the  giving  of  such  charge  would  have  been  error  because  it 
is  not  the  law  that  Mrs.  Hauskins  could  not  recover  if  she  alighted  on  the 
ground  in  safety  and  then  took  one  step  into  a  hole  in  the  street,  which  caused^ 
her  to  fall  and  injure  herself.  The  proposition  of  law  involved  in  such  con- 
tention is  not  before  us  for  consideration  in  this  case,  because  the  pleadings 
do  not  raise  any  issue  of  stepping  into  a  hole,  after  alighting  safely,  but 
only  the  issue  that  when  she  alighted  she  stepped  into  the  hole.  Nor  does 
the  charge  of  the  court  submit  such  issue,  and  we  see  no  reason  why  the 
defensive  charge  should  go  further  than  to  require  the  finding  of  facts  n^^- 
tiving  the  cause  of  action  as  alleged. 

Counsel  for  appellee  urge  various  reasons  why  the  refusal  of  the  special 
charge  should  not  be  deemed  reversible  error;  but,  as  the  same  question  will 
not  arise  upon  another  trial,  and  we  think  the  case  should  be  reversed  under 
the  second  assignment,  we  will  merely  say  that  we  think  the  assignment 
shows  error. 

The  second  assignment  complains  of  the  charge;  the  first  proposition  being 
that  the  court  should  not  have  submitted  the  issue  whether  Mrs.  Hauskins 
stepped  into  the  hole  or  depi^sion  when  she  alighted  from  the  car,  because 
there  was  no  evidence  justifying  the  submission  of  said  issue. 
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We  find  that  Mrs.  Hauakins  did  not  testify  she  stepped  into  a  hole,  bat 
that  just  as  she  was  about  to  alight  from  the  car  it  was  started,  and  that 
threw  her  to  the  ground. 

J.  G.  Shannon,  who  was  clerk  in  the  drug  store  into  which  Mrs.  TTAnairin^ 
was  taken  after  she  sprained  her  ankle,  testified  she  stated  that  the  con- 
ductor was  not  to  blame;  that  she  stepped  into  a  hole  and  sprained  her  ankle; 
that  she  stepped  to  the  ground,  and  after  she  stepped  to  the  ground  she 
sprained  her  ankle. 

Alexander  Chaves,  another  clerk  in  such  store,  testified  that  upon  said 
occasion  Mrs.  Hauskins  said  something  to  the  effect  that  she  stepp^  into  a 
hole  in  Soledad  street  and  turned  her  foot  and  sprained  her  ankle,  and  it  was 
not  the  conductor's  fault. 

The  witness  Fit^^rald  was  very  positive  that  he  saw  Mrs.  Hauskins  get 
off  the  car,  and  that  she  made  two  steps  after  getting  off  the  car  before  she 
fell.  At  one  place  in  his  testimony  appears  the  statement  that  she  made  only 
one  step  after  getting  off,  but  upon  being  questioned  later  he  was  sure  he 
did  not  make  such  statement,  and  that  it  was  two  steps.  We  copy  the  follow- 
ing statement:  ''She  made  two  steps,  just  natural  steps.  No,  she  did  not 
step  off  the  car  right  down  into  this,  stepped  right  close  to  it,  made  two 
steps  after  she  stepped  off,  stepped  over  toward  the  drug  store.  Well,  there 
was  the  hole."  At  one  place  he  said:  "She  was  going  toward  the  curbing 
there  on  Soledad  street."  He  testified  that  the  hole  was  caused  by  a  mesquite 
block  having  been  taken  out,  and  that  Soledad  street  was  paved  with  such 
blocks  where  the  accident  occurred,  extending  maybe  five  or  six  feet  north  of 
Houston  street.  He  testified  he  measured  the  distance  from  the  rail  to  the 
hole  in  which  Mrs.  Hauskins  stepped,  and  it  was  thirty  inches.  He  admitted 
that  he  might  be  mistaken,  but  his  evidence  indicates  that  he  was  pretty 
positive  concerning  the  correctness  of  his  measurement. 

Witness  Martin  testified  the  hole  was  about  two  feet  from  the  rail,  but 
he  also  testified  positively  that  he  saw  Mrs.  Hauskins  come  out  of  the  car 
and  get  off,  and  that  she  fell  after  she  left  the  car  and  had  taken  one  step; 
that  when  she  alighted  she  turned  immediately  around  and  made  one  step 
and  fell  to  her  knees;  that  part  of  the  street  had  been  laid  in  concrete,  and 
the  part  adjoining  it  which  still  retained  the  blocks  was  about  two  inches 
higher  than  the  concrete ;  and  that  Mrs.  Hauskins  lost  her  footing  in  stepping 
from  the  higher  to  the  lower  surface. 

The  conductor,  Bruce,  testified  that  the  car  was  a  San  Pedro  car;  that 
Mrs,  Hauskins  got  off  where  the  car  turned  into  Soledad  street  from  Houston 
street.  He  testified  further:  "After  she  had  gotten  off  the  car,  she  kinder 
walked  around  to  the  side,  and  turned  her  foot,  so  she  said,  turned  her  ankle, 
stepped  into  a  little  hole,  stepped  toward  the  sidewalk,  just  to  the  right  of 
way  about  four  feet,  I  suppose,  something  like  that,  from  the  car,  stepped 
and  fell  to  her  knee."  Again,  he  testified :  "  I  was  standing  by  the  car,  and 
she  stepped  out  at  arm's  length  from  me,  going  off  of  Soledad  street,  going 
to  the  sidewalk  —  not  across  Houston  street.  No,  going  onto  the  sidewalk, 
and  had  made,  no  sir,  not  four  or  five  steps,  four  or  five  feet  —  about  two 
steps,  I  should  judge.  Her  feet  kinder  careened,  she  said,  and  she  fell  to  her 
knees.  She  was  to  the  right  of  me.  I  turned  and  caught  hold  of  her  to  keep 
her  from  falling  down."     On  cross-examinatipn  he  said:     "Yes,  I  say  this 
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lady  got  off  the  oar  with  my  assistance  and  made  one  .or  two  steps  toward 
the  sidewalk  and  stepped  into  a  hole  caused  by  where  mesquite  blocks  had 
been  taken  out." 

The  witness  Johnson  testified  that  the  distance  from  the  wheels  to  the  end 
of  the  step  of  a  car  such  as  the  one  from  which  Mrs.  Hauskins  stepped  was 
twenty-two  inches,  as  near  as  he  could  get  it. 

Appellees  say  the  evidence  shows  the  hole  was  at  a  place  where  it  would 
be  from  two  to  eight  inches  from  the  step  of  a  car;  that  consequently  there 
was  evidence  that  the  hole  was  right  where  a  person  stepping  from  the  car 
would  step  in  it ;  and  therefore  the  court  was  correct  in  submitting  such  issue. 

We  have  examined  the  evidence  carefully.  Every  witness  who  testified 
about  the  existence  of  the  hole  and  Mrs.  Hauskins  injurying  herself  by  stepping 
in  same,  swears  positively  that  she  alighted  safely  from  the  car  and  after- 
wards stepped  in  the  hole.  We  do  not  think  the  evidence  concerning  the  loca- 
tion of  the  hole  sufficient  to  raise  the  issue  whether  she  stepped  in  it  when 
stepping  from  the  car,  and  are  of  the  opinion  that  the  court  erred  in  sub- 
mitting such  issue. 

The  second  and  third  propositions  complain  because,  in  conjunction  with  the 
issue  complained  of  under  first  proposition,  the  court  submitted  the  issues 
whether  the  conductor  failed  to  assist  Mrs.  Hauskins  to  alight,  and  whether 
he  informed  her  of  the  existence  of  the  hole  in  the  street.  The  charge  did 
not  authorize  a  recovery  upon  the  finding  of  either  issue  against  defendant, 
and  that  such  omission  on  the  part  of  the  conductor  constituted  negligence, 
but  only  upon  finding  both  of  said  issues  against  defendant,  and  also  that 
Mrs.  Hauskins  was  injured  by  stepping  into  the  hole  when  alighting,  and 
upon  finding  that  each  of  such  omissions  by  the  conductor  constituted  n^li- 
gence,  and  that  it  was  negligence  to  stop  the  car  at  sudi  place.  We  are 
therefore  of  the  opinion  that  these  propositions  would  show  no  error  if  the 
evidence  had  warranted  the  submission  of  the  issue  discussed  under  the  first 
proposition;  but,  when  same  is  eliminated  from  the  charge,  the  issues  now 
complained  of  go  with  it 

By  the  third  assignment  complaint  is  made  because  the  court  refused  a 
special  charge  instructing  the  jury  to  disregard  the  issues  made  by  plaintiffs' 
pleadings  as  to  the  duty  of  the  conductor  to  assist  Mrs.  Hauskins  off  the  oar. 
The  evidence  being  that  she  was  a  strong,  healthy  woman,  and  no  evidence 
that  she  was  incumbered,  or  that  the  step  was  muddy,  and  her  testimony  being  4 
that  she  was  thrown  from  the  car  by  a  sudden  movement  thereof,  and  all  the 
other  evidence  showing  that  she  alighted  safely,  we  are  of  the  opinion  that 
this  charge  should  have  been  given. 

In  view  of  another  trial,  it  will  not  be  proper  to  pass  on  the  fourth  assign- 
ment, which  complains  that  the  verdict  is  excessive. 

For  the  errors  mentioned>  the  case  is  reversed  and  remanded. 
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TAYLOR  V.  METROPOLITAN  ST.  RY.  00. 

(Missouri  —  Kansas  City  Court  of  Appeals.) 

CoUMan  wUh  Hook  and  Ladder  Truoh;  Injury  to  Fireman;  ContrUm' 
tory  NegUgenoe  of  Fireman  in  Bem4Mining  on  JHtuHcf  Ordinance; 
Evidence;  Hypothetical  Queation  as  to  Distance  Within  Which  Car 
Could  Have  Been  Stopped;  Inetructiona;  Damages. 

Dbpendaivt  appeals  from  a  judgment  for  plaintiff.    Reported  148  6.  W.  470. 

Opinion  by  Ellison,  J.: 

Plaintiff  was  a  fireman  in  the  employ  of  the  Kansas  City  fire  department, 
and  defendant  is  the  operator  of  a  street  railway  in  that  city.  Plaintiff  was 
injured  by  being  struck  by  one  of  defendant's  cars,  and  brought  this  action 
for  damages.    He  recovered  judgment  in  the  Circuit  Court. 

Defendant's  tracks  run  east  and  west  on  Eighteenth  street  and  pass  Agnes 
avenue,  which  nms  north  and  south  intersecting  Eighteenth  street.  Eadi 
street  is  narrow,  being  about  forty-five  feet  in  width.  It  seems  there  is  a 
"jog"  of  about  forty  feet  where  the  avenue  intersects  with  ihe  street,  and 
in  order  to  continue  on  down  the  avenue  you  must  make  a  turn  into  the 
street  for  the  distance  of  forty  feet  to  an  entrance  again  into  the  avenue. 
A  fire  alarm  was  sounded,  when  plaintiff  and  a  driver  got  upon  the  hook 
and  ladder  wagon,  which  was  about  forty-five  feet  long,  and  started  the  horses 
rapidly  down  the  avenue  approaching  Eighteenth  street.  On  account  of  this 
"jog"  in  the  streets,  it  became  necessary  to  turn  into  Eighteenth  street  in- 
stead of  crossing  it  at  right  angles,  and  then  again  into  the  avenue.  To  do 
this  in  the  narrow  streets  with  a  fire  wagon  forty-five  feet  long  was  a  some- 
what diflScult  performance,  which  the  firemen  call  a  maneuver  in  the  shape 
of  the  letter  "S."  As  plaintiff  approached,  he  saw  a  butcher  waving  his 
white  apron,  as  plaintiff  supposed,  warning  a  car  of  the  approach  of  a  fire 
wagon.  The  wagon  gong  was  sounded  when  plaintiff  himself  saw  the  car 
perhaps  180  feet  away.  The  wagon  was  brought  practically  to  a  standstill 
on  the  railway  track,  waiting  for  the  car  to  stop  so  they  could  make  the 
proper  turn.  The  car  was  then  100  feet  away.  Plaintiff's  seat  on  the  wagon 
was  seven  feet  from  the  groimd.  A  city  ordinance  pleaded  by  plaintiff  gave 
fire  wagons  and  apparatus  paramount  right  of  way  over  the  streets  in 
going  to  a  fire,  and  also  made  it  the  duty  of  all  street  railway  employees 
in  charge  of  a  street  car  to  stop  the  car  when  any  fire  wagon  approaches, 
imtil  it  has  passed  by.  Plaintiff,  though  seeing  the  approaching  oar  that  dis- 
tance away,  supposed  it  would  stop  as  by  observance  of  the  law  car  operators 
always  had.  He  continued  to  think  it  would  stop  until  it  was  close  enough 
(fifteen  or  twenty  feet)  for  him  to  realize  it  would  not,  when  he  called  pro- 
fanely to  the  motorman  why  he  did  not  stop.  It  was  then  too  late  for  him 
to  save  himself  by  jumping  from  the  wagon.  He  said  the  only  place  he  could 
have  jumped  would  have  been  on  the  track  in  front  of  the  car.  The  car  struck 
the  wagon  at  the  front  wheels,  which  threw  him  off  and  inflicted  the  injury 
of  which  he  complains. 

The  first  objection  to  the  judgment,  that  plaintiff  sat  on  the  wagon  seeing 
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the  car,  and  ''watched  and  waited  for  it  to  run  up  and  hit  him/'  is  put 
much  too  strong  for  the  facto  as  stated  by  the  plaintiff.  He  did  sit  on  the 
wagon  and  saw  the  car  coming,  but  not  to  "  hit  him/'  for  he  all  the  time 
supposed  it  would  stop,  and,  when  he  saw  no  movement  made  to  stop,  he 
called  to  the  motorman.  It  was  then  too  late  for  him  to  jump  from  his 
high  seat;  he  stated  his  only  place  to  jump  would  have  been  on  the  track  in 
front  of  the  car. 

The  natural  question  follows:  Why  did  he  suppose  the  car  would  stop? 
We  think  a  good  reason  was  shown.  He,  his  fellow  firemen,  and  his  great 
wagon  of  forty-five  feet  length  were  in  plain  view,  and  it  is  common  knowl- 
edge that  fire  wagons  have  paramount  right  of  way,  which  every  one  con- 
cedes. When  one  is  known  to  be  approaching,  footmen  scurry  to  safety, 
vehicles  get  to  one  side,  and  street  cars  stop.  But  in  this  case  an  ordinance 
was  pleaded  and  proved  requiring  street  oars  to  stop,  and  it  was  shown  in 
evidence  that  they  customarily  did  stop.  Defendant  objecto  to  the  right  to 
show  a  custom  when  it  was  not  pleaded.  **  Custom,"  like  many  other  words, 
may  vary  in  its  meaning  with  the  connection  in  which  it  is  used.  In  this 
instance,  proving  that  cars  customarily  stopped,  or  that  it  was  their  custom 
to  stop,  was  merely  proving  their  general  observance  of  the  ordinance,  and 
thus  showing  that  plaintiff  not  only  had  a  right  to  rely  upon  the  ordinance 
and  that  it  would  be  obeyed,  but  that  it  had  actually  always  been  obeyed. 
This  was  all  proper  enough  to  show  that  plaintiff  did  not  invite  defendant's 
servanto  to  run  over  him  and  explain  why  plaintiff  was  upon  the  track.  It 
tended  to  take  out  of  the  case  defendant's  insistence  that  plaintiff  could  not 
recover  on  the  last  chance  rule,  or  under  any  rule,  because  he  wilfully  took 
position  on  the  track  and  deliberately  waited  for  defendant  to  ''hit  him/* 
In  this  view  the  case  did  not  depend  upon  a  custom,  or  upon  an  ordinance; 
nor  does  the  petition  found  the  right  of  action  upon  an  ordinance.  The  ordi- 
nance was  pleaded,  we  assume,  merely  to  permit  proof  in  explanation  of 
plaintiff's  conduct.  And  it  seems  to  be  justified,  for  defendant  continuously 
insists  that  plaintiff  wilfully  invited  and  waited  for  the  collision.  We  think 
no  error  was  committed. 

Objection,  we  think  too  critical,  is  made  to  the  hypothetical  question  as  to 
the  distance  in  which  a  car  could  have  been  stopped,  going  at  the  rate  of  ten 
miles  an  hour,  as  the  one  in  controversy  was.  We  do  not  think  there  was 
any  valid  objection  pointed  out,  when  the  matter  is  viewed  from  a  practical 
standpoint.  The  witness  was  familiar  with  the  grade,  and  he  was  asked  in 
what  distance  the  cars  which  were  nm  on  that  line,  running  at  the  rate  of 
ten  miles  an  hour,  could  be  stopped.  We  judge  from  the  objection  that  the 
question  should  have  been  made  to  apply  only  to  the  particular  car  which 
struck  the  wagon.  If  so,  it  would  be  rare  that  evidence  of  this  nature  could 
be  produced  for  a  plaintiff  in  cases  of  collision  with  cars.  If  there  was  any 
peculiarity  about  this  car  from  those  in  general  use  on  that  line,  defendant 
could  have  made  it  the  basis  for  cross-examination,  or  evidence  in  its  own 
behalf. 

The  next  objection  relates  to  instruction  No.  1,  in  that  it  calls  special  atten- 
tion to  particular  portions  of  the  evidence  in  plaintiff's  behalf.  We  think 
it  does  not  do  so  in  the  sense  complained  of.  It  merely  submito  the  hypothesis 
of  facts  upon  which  plaintiff's  case  is  based.    It  is  a  part  of  the  basis  of  his 
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ease  that  he  was  a  fireman  in  performance  of  his  duty  to  the  city,  and  when 
struck  he  was  in  the  position  made  necessary  by  those  duties. 

It  is  then  claimed  that  the  instruction  conflicts  with  defendant's  on  the 
matter  of  contributory  negligence.  But  we  find  the  instruction  is  right,  and 
whatever  of  wrong  there  was  is  found  in  defendant's  instructions  3  and  9. 
Giving  them  was  error  in  defendant's  interest,  and,  of  course,  it  cannot 
complain. 

Complaint  is  made  of  an  instruction  on  the  measure  of  damages,  limiting 
the  damages  to  pain  and  suffering  already  endured  "  and  such  as  he  is  reason- 
ably likely  to  suffer  therefrom  in  the  future."  Defendant  insists  the  word 
"certain"  should  have  been  used  instead  of  ''likely."  We  think  the  objec- 
tion has  no  substantial  merit.  Illinois  Cent.  Ry.  v.  Davidson,  76  Fed.  617, 
22  C.  C.  A.  306 ;  Scott  Twp.  v.  Montgomery,  05  Pa.  444 ;  Curtia  y.  Railway, 
20  Barb.  (N.  Y.)  282. 

In  Devoy  v.  St.  Louis  Transit  Co.,  192  Mo.  197,  91  S.  W.  140,  an  instruc- 
tion using  the  words  '*  reasonable  probability "  was  approved,  and  so  is  that 
expression  justified  by  the  remark  of  Judge  Valliant  in  Reynolds  v.  Transit 
Co.,  189  Mo.  408,  422,  88  S.  W.  55,  107  Am.  St.  Rep.  360. 

The  last  objection  is  that  the  verdict  of  $1,500  was  excessive.  We  have 
examined  the  evidence  in  connection  with  defendant's  suggestion,  and  find  the 
amount  justified. 

The  verdict  being  for  plaintiff,  we  must  assume  the  evidence  in  his  behalf 
to  be  the  facts  in  the  case,  and  in  that  v^ew  defendant  has  no  standing  in 
this  appeal.  Here  was  a  large  and  unwieldy  fire  wagon  on  the  track,  and 
defendant's  car  bearing  down  upon  it,  with  every  opportunity  to  stop,  and  did 
not  do  so.  If  the  facts  are  as  the  evidence  for  plaintiff  tends  to  show  them, 
the  conduct  of  defendant's  servants  in  charge  of  the  ear  was  without  ezouae. 

The  judgment  is  affirmed.    All  concur. 


BIRMINGHAM  RY.,  LIGHT  &  POWER  00.  v.  BARRETT. 

(Alabama  —  Court  of  Appeals.) 

Injury  to  Passenger;  Complaint  Charging  Negligence  in  Operation  of 
Car;  Allegation  of  Wanton  Injury;  Instructions;  Care  Required. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  58  So.  760. 

Opinion  by  Pelham,  J.: 

An  action  was  brought  by  the  appellee  against  the  appellant,  a  common 
carrier,  for  lost  services  of  his  wife,  by  reason  of  injuries  alleged  to  have  been 
sustained  by  her  while  a  passenger  on  one  of  the  appellant's  cars.  There  was 
a  verdict  and  judgment  for  the  plaintiff,  from  which  the  defendant  prosecutes 
this  appeal. 

The  first  count  of  the  complaint,  after  stating  the  relationship  of  the 
parties  and  how  the  plaintiff's  wife  was  injured,  and  describing  her  injuries, 
etc.,  ooncludes  in  a  separate  paragraph  alleging  negligence  in  general  terms 
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as  follows:  ''And  plaintiff  avers  that  his  wife's  injuries  were  proximately 
caused  by  the  n^llgence  of  the  defendant  in  the  negligent  way  or  manner  in 
which  it  run  or  operated  its  said  car."  The  count  stated  a  good  cause  of 
action  and  sufficient  averment  of  negligence  under  the  rules  of  pleading  ap- 
plicable to  such  cases  as  approved  by  the  Supreme  Court.  Birmingham  R., 
L.  &  P.  Co.  V.  Harris,  165  Ala.  483,  51  South.  607 ;  Birmingham  R.,  L.  &  P. 
Co.  V.  Selhorst,  165  Ala.  477,  67  Southi  668;  Birmingham  R.,  L.  &  P.  Co.  v. 
Oden,  164  Ala.  1,  51  South.  240;  Birmingham  R.,  L.  &  P.  Co.  v.  Jordan,  170 
Ala.  630,  64  South.  280;  Central  of  6a.  Ry.  Co.  v.  Carleton,  163  Ala.  64,  61 
South.  27 ;  Armstrong  v.  Montgomery  St.  Ry.  Co.,  123  Ala.,  233,  26  South.  349. 

The  second  count  of  the  complaint  contains  confused,  inconsistent,  or  repug- 
nant averments  in  alleging  the  responsibility  for  the  injuries  as  due  to  or 
proximately  caused  by  the  defendant's  servants  or  agents  while  acting  in  the 
line  and  scope  of  **  his  "  employment,  in  that  ''  he  "  inflicted  the  injuries,  etc, 
while  engaged  in  the  line  of  **  his  "  duties ;  but  whether  or  not  the  demurrers 
sufficiently  point  out  the  defect  and  raise  the  Question  of  this  count's  being 
subject  to  the  vice  discussed  in  the  case  of  Birmingham  R.,  L.  &  P.  Co.  v. 
Bemoett,  144  Ala.  372,  89  South.  665,  it  is  not  necessary  to  decide,  as  the 
case  must  be  reversed  for  reasons  to  be  subsequently  given,  and  the  count  is 
easily  amended  to  avoid  this  question  arising  upon  another  trial. 

The  count  should  be  so  amended  as  to  clearly  aver  that  the  employee  or 
employees  who  caused  the  sudden  movement  or  jerk  of  the  car,  or  the  em- 
ployee or  employees  upon  whose  negligence  reliance  is  placed  for  a  recovery, 
is  the  servant  or  servants,  employee  or  employees,  of  the  defendant  who  were 
conscious  of  the  danger  and  wantonly  inflicted  the  injury. 

The  first  two  assignments  of  error  going  to  the  court's  ruling  on  the  de- 
fendant's demurrers  to  the  complaint  we  have  disposed  of.  The  third  assign- 
ment is  that  the  court  erred  in  giving  the  following  written  charge  at  the 
request  of  the  plaintiff:  "It  is  the  duty  of  a  street  car  company  to  exercise 
the  highest  degree  of  care  known  to  human  skill  and  foresight  in  regard  to 
the  carriage  of  its  passengers,  and  the  carrier  is  liable  for  the  slightest  degree 
of  negligence.*  The  appellant  insists  that  the  charge  exacts  a  higher  degree 
of  care  of  defendant  than  is  imposed  by  law,  and  does  not  limit  the  defend- 
ant's liability  for  negligen<^  to  that  n^Ugence  proximately  contributing  to 
the  injury  sustained. 

A  diarge  that  the  law  requires  the  highest  degree  of  care,  diligence,  and 
skill  by  those  engaged  ii»  the  carriage  of  passengers  by  railroads,  known  to 
careful,  diligent,  and  skilful  persons  engaged  in  such  business,  was  approved 
as  "the  universal  doctrine  of  the  courts  and  text-writers"  by  the  Supreme 
Court  of  Alabama  in  the  case  of  Montgomery  &  Eufaula  Ry.  Co.  v.  Mallette, 
92  Ala.  215,  9  South.  363,  and  a  long  list  of  authorities  was  cited  in  support 
of  the  proposition.  Ii»  a  more  recent  case  (So.  Ry.  Co.  v.  Burgess,  143  Ala. 
364,  42  South.  36),  the  court  approves  this  charge:  "A  common  carrier  of 
passengers  owes  to  its  passengers  the  duty  to  exercise  the  highest  degree 
of  care,  skill,  and  diligence,  known  to  very  careful,  skilful,  and  diligent  per- 
sons engaged  in  like  business."  The  use  of  the  word  "very,"  as  employed  in 
this  charge,  was  made  the  ground  of  attack,  and  the  court  carefully  analyzes 
the  import  of  the  word  in  the  connection  in  which  it  is  used,  and  concludes 
that  the  charge  does  not  express  the  superlative  degree  of  diligence  or  care. 
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and  doefl  not  transoend  the  degree  of  diligence  required  of  carriers  of  pas- 
sengers.  It  will  be  noticed  that  the  very  careful,  skilful  and  diligent  pM*- 
sons  as  embraced  in  the  charge  are  limited  to  those  "engaged  in  like  busi- 
ness." In  the  opinion  in  this  case  (Railway  Co.  v.  Buigess,  9upra)  the 
proposition  imder  consideration  as  treated  in  the  cases  of  Montgomeiy  k 
Eufaula  Ry.  Co.  v.  Mallette,  Bupra,  and  Attalla  Union  Ry.  Co.  t.  Causler,  97 
Ala.  235,  12  South.  439,  is  discussed,  and  the  charge  condemned  in  the  last 
case  for  exacting  '*  extraordinary "  care,  skill,  and  diligence  with  reference 
to  the  degree  of  care,  skill,  and  diligence  required  of  coounon  carriers  in 
carrying  passengers,  is  held  to  have  been  properly  condemned.  The  degree 
of  care  required  to  be  exercised  by  the  defendant  in  the  chai^  under  con- 
sideration is  without  limitation  of  any  kind  whatever,  and  embraces  an  ex- 
action of  the  superlative  degree  of  care,  skill,  and  foresight  upon  the  part 
of  the  common  carrier.  "The  highest  degree  of  care  known  to  human  skill 
and  foresight,"  without  regard  to  the  conditions  or  attendant  circumstances, 
but  charged  by  the  court  as  a  broad,  sweeping  statement  without  restriction 
or  limitation  of  any  kind,  and  not  made  commensurate  with  the  duties  to  be 
performed,  may  well  be  taken  to  include  and  refer  to  the  exercise  of  care  by 
men  of  extraordinary  skill,  and  charge  the  defendant  with  liability  for  the 
slightest  degree  of  negligence  by  employees  of  extraordinary  skill,  without 
even  taking  into  consideration  the  nature  of  the  duties  to  be  performed  as 
affecting  the  degree  of  care  or  skill  to  be  exercised.  This  would  be  to  require 
a  higher  degree  of  care  than  exacted  by  the  law,  and  the  charge,  as  thus 
construed  (and  it  is  fairly  and  reasonably  susceptible  of  the  construction), 
would  be  open  to  the  vice  pointed  out  by  Stonb,  C.  J.,  in  the  opinion  in  the 
case  of  Attalla  Union  Ry.  Co.  v.  Causler,  97  Ala.  235,  12  South.  439. 

The  appellee,  in  brief  filed  in  support  of  the  charge  under  consideration, 
quotes  copiously  from  the  decisions  of  the  courts  and  text-book  writers,  using 
in  some  instances  language  that  would  seem  as  a  general  statement  to  uphold 
the  proposition  laid  down  in  the  charge  as  a  correct  rule  of  law;  but,  as 
said  by  CbLBiiAN,  J.,  in  McGee  v.  Stote,  117  Ala.  229,  23  South.  797:  "It 
often  happens  that  judges  inr  writing  opinions,  and  authors  of  legal  text- 
books in  discussing  or  defining  propositions  of  law,  express  themselves  in  lan- 
guage wholly  unsuited  for  the  purpose  of  instructions  to  juries."  See,  also, 
Meighan  v.  Birmingham  Terminal  Co.,  165  Ala.  691,  600,  51  South.  776; 
K,  C,  M.  &  B.  R.  R.  Co.  V.  Matthews,  142  Ala.  298,  39  South.  207. 

The  charge,  in  our  opinion,  goes  further,  requires  more,  than  the  law  exacts 
with  reference  to  the  care,  skill  and  foresight  required  of  common  carriers, 
and  the  court  committed  an  error  in  giving  it  that  must  necessitate  a  reversal 
of  the  case. 

The  discussion  of  other  assignments  of  error  would  serve  no  proper  or 
beneficial  purpose. 

Reversed  and  remanded. 
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CKEEFE  T.  KANSAS  CITY  WESTERN  RY.  CO. 

(Kansas  —  Supreme  Court) 

IfUoxieaied  Paaaenger  Throum  from  Car  and  Injured  While  Bounding 
Sharp  Curve  at  High  Speed;  Negligence;  CanhHbttUny  Negligence; 
Proximaie  Cause;  Damages. 

Vujwnww  appeals  from  judgment  for  defendant.    Reported  124  Pac.  416. 

Opinion  by  Bcirsoir,  J.: 

This  action  is  to  recover  for  injuries  to  the  appellant  while  a  passenger  in 
the  defendant's  street  car.  The  verdict  and  judgment  were  for  the  defendant. 
Errors  are  alleged  in  the  instructions,  for  which  a  new  trial  is  asked. 

The  petition  alleges  negligence  in  the  construction  and  maintenance  of  the 
track  with  a  "  sharp  curve  or  jog,"  and  that  it  was  dangerous  and  unsafe  to 
operate  cars  upon  this  curve  at  a  high  rate  of  speed;  also  that  an  ordinance 
of  the  city  limited  the  speed  of  street  cars  to  twelve  miles  an  hour.  It  was 
averred  that  at  the  time  of  the  alleged  injury  the  car  in  which  appellant  was 
riding  was  being  negligently  operated  at  a  very  high  and  dangerous  rate  of 
speed,  so  that  it  came  upon  the  curve  referred  to  with  such  violence  as  to 
cause  a  lurch  or  jolt,  whereby  the  appellant,  who  was  upon  the  rear  platform 
with  other  passengers  preparatory  to  leaving  the  car,  was  thrown  from  the 
car  and  severely  injured.  The  answer  contained  a  general  denial  and  pleaded 
contributory  n^ligence. 

Evidence  was  offered  tending  to  prove  that  the  oar  was  runing  at  about 
eighteen  or  twenty  miles  an  hour;  that  it  lurched  at  the  curve;  and  that 
appellant,  a  passenger  thereon,  was  thereby  thrown  off  and  injured,  as  alleged. 
On  the  part  of  the  appellee,  evidence  was  offered  tending  to  prove  that  the 
appellant  was  intoxicated  when  he  boarded  the  car,  and  was  requested  to  go 
inside,  but  remained  upon  the  platform  imtil  he  fell  off  because  of  his  con- 
dition, and  that  his  injuries  were  caused  by  the  use  of  intoxicants. 

At  the  request  of  the  appellee  the  court  gave  the  following  instruction  touch- 
ing this  matter:  ''The  jury  are  instructed  that  if  they  believe  from  the^ 
evidence  that  plaintiff's  condition  was  partly  caused  by  the  negligence  of* 
defendant,  and  partly  caused  by  plaintiff's  voluntary  and  excessive  use  of 
intoxicating  liquors,  and  you  cannot  separate  the  two,  then  the  plaintiff 
cannot  recover  in  this  action,  because  it  is  not  only  necessary,  in  an  action 
such  as  the  one  at  bar,  for  the  plaintiff  to  show  that  he  is  entitled  to  recover 
from  the  defendant,  but  he  must  also  show  what  the  amount  of  such  recovery 
should  be;  and  when  the  testimony  discloses  such  a  situation  that  the  jury 
cannot  determine  how  much  of  any  damage  sustained  is  due  to  the  defendant, 
and  how  much  to  the  plaintiff,  then  plaintiff  has  failed  to  present  such  a  case 
as  makes  recovery  possible." 

In  an  action  of  this  nature  there  is  no  precise  rule  for  determining  the  exact 
amount  to  be  awarded,  which  must  be  left  to  the  sound  discretion  of  the  jury, 
under  instructions  stating  the  elements  to  be  considered.  The  substance  of 
this  instruction  was  that  if  the  appellant's  habit  of  being  intoxicated,  or  in- 
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toxication  at  the  time^  increased  hU  damages,  and  the  plaintiff  had  not 
definitely  shown  to  what  extent,  he  could  not  recover.  It  will  be  observed 
that  they  did  not  relate  to  contributory  negligence  —  that  is,  to  intoxication 
which  contributed  to  cause  the  plaintiff  to  fall  and  be  injured  —  but  to  added 
or  increased  injury  and  resulting  damages  caused  by  intoxication.  If  he 
suffered  any  additional  injury  fnmi  that  cause  the  jury  were  precluded  from 
returning  a  verdict  in  his  favor,  unless  he  had  shown  what  amount  of  damages 
was  caused  by  the  negligence  of  the  company  alone,  excluding  auy  damages 
resulting  from  the  use  of  intoxicants.  A  party  presenting  a  claim  of  this 
nature  should  produce  evidence  showing  the  manner,  circumstances,  and  extent 
of  the  injury,  the  loss  of  time  and  its  value,  the  necessary  expenses,  if  any, 
and  any  other  element  of  damages  permissible  in  the  particular  ease.  But 
the  amount  to  be  awarded  must  be  left  to  the  jury.  Ordinarily  it  cannot  be 
definitely  fixed  by  the  evidence.  Where  personal  injuries  result  in  part  from 
the  negligence  of  the  defendant,  and  in  part  from  voluntary  intoxication,  but 
such  intoxication  is  not  a  contributory  cause  of  the  injury,  the  plaintiff  may 
recover  for  the  injuries  that  he  would  have  suffered  if  sober.  In  such  a  situa- 
tion  the  jury  should  from  all  the  evidence  determine  what  compensation  ought 
to  be  given  for  pain,  suffering,  disability  and  losses  they  find  to  be  fairly 
chargeable  to  the  defendant's  negligence,  but  not  including  (under  the  petition 
in  this  case)  any  added  injuries  or  losses  resulting  from  intoxication.  This  is 
said  only  of  the  damages  resulting  in  such  a  situation,  and  not  of  contributory 
negligence,  which  might  prevent  any  recovery. 

In  an  action  for  damages  for  malpractice^  where  it  was  claimed  that  the 
pain  and  suffering  complained  of  were  in  part  the  result  of  an  ailment  for 
which  the  defendant  was  not  responsible,  an  instruction  was  given  as  follows : 
**  In  such  case  it  will  be  necessary,  as  best  you  may  from  the  evidence,  to  dis- 
tinguish the  pain,  suffering  and  injuries  or  ill  health  of  the  plaintiff,  if  any, 
chargeable  to  the  fault  of  the  defendant,  from  those  chargeable  to  her  condition 
when  the  defendant  was  called  to  treat  her,  and  also  those,  if  any  such  there 
are),  justly  chargeable  to  the  treatment  of  other  physicians,  or  to  any  other 
cause."  In  approving  this  instruction,  the  court  said:  ''The  difficulty  sug- 
gested by  counsel  in  assessing  damages  under  the  rule  laid  down  by  the  court 
is  rather  imaginary  than  real,  as  in  all  other  actions  to  recover  unliquidated 
damages  the  jury  must  assess  the  same  according  to  their  best  judgment,  with 
due  regard  to  all  the  circumstances  of  the  case  proved  on  the  trial  affecting 
the  amount  of  damages."  Gates  v.  Fleischer,  67  Wis.  504,  510,  30  N.  W.  674; 
3  Suth.  on  Damages,  §  1244,  and  note. 

The  instruction  in  this  case,  upon  which  comment  has  been  made,  cannot  be 
interpreted  to  refer  to  contributory  n^ligence  (that  subject  was  fully  treated 
in  o^er  instructions),  but  related,  as  the  language  fairly  shows  and  the  jury 
must  have  imderstood,  to  damages  partly  caused  by  the  use  of  intoxicants, 
even  if  such  use  or  intoxication  did  not  contribute  to  the  falL  It  is  hardly 
necessary  to  say  that  a  person  may  be  intoxicated,  and  yet  such  intoxication 
may  not  contribute  to  cause  an  injury  he  receives  while  in  that  condition. 
Whether  it  did  or  not  is  a  fact  to  be  determined  in  any  particular  case. 

It  appears  from  the  counter-abstract  that  the  appellant  stated  during  the 
trial  that,  if  he  was  under  the  influence  of  liquor  at  the  time  and  fell  off  the 
car  for  that  reason,  then  he  would  not  daim  a  recovery;  and  it  is  argued  that 
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any  error  in  the  instruction  referred  to  was  therefore  immaterial.  It  will  be 
noted,  however,  that  there  was  an  important  qualification  in  this  statement, 
not  contained  in  the  instructions,  viz.,  that  his  fall  was  because  of  his  intoxi- 
cation. 

Other  instructions  are  criticised  because  they  assumed  the  fact  of  intoxication, 
which  was  in  dispute;  but  in  one  instruction,  at  least,  the  jury  were  told  that 
it  was  a  question  of  fact  for  them  to  decide  whethw  the  plaintiff  was  intoxi- 
cated. 

The  stenographer's  notes  were  destroyed  in  the  burning  of  the  courthouse, 
and  the  transcript  of  the  evidence  was  made  up  under  the  direction  of  a  judge 
succeeding  the  one  who  presided  at  the  trial.  This  situation  prevented  that 
absolute  oertainty  concerning  the  evidence  ordinarily  attainable.  The  judge 
certifies  that  material  evidence  was  given  at  the  trial,  not  included  in  the 
transcript;  and  from  this  fact  it  is  argued  that  alleged  errors  in  the  instruc- 
tions cannot  be  considered.  But  from  the  instructions,  which  were  preserved, 
and  the  statements  of  the  parties,  it  plainly  appears  that  the  intoxication  of 
appellant  was  one  of  the  principal  matters  in  controversy  before  the  jury. 
It  is  treated  at  length  in  several  instructions,  and  must  be  considered  material. 
The  omitted  evidence  on  this  subject,  it  appears,  was  only  cumulative;  and 
that  given  upon  other  matters,  if  any,  would  not  affect  the  questions  we  have 
considered.  No  other  waiver  is  suggested  than  the  statement  of  the  appellant, 
upon  which  comment  has  already  been  made. 

Another  matter  discussed  in  the  briefs  is  that  the  jury,  before  returning  a 
verdict,  requested  the  court  to  inform  them  what  was  said  in  the  instruction 
about  gates  upon  the  car,  to  which  the  court  answered  that  gates  had  not  been 
mentioned,  and  the  question  of  gates  had  nothing  to  do  with  their  determina- 
tion of  the  case.  In  describing  the  car  in  the  petition,  it  is  briefiy  stated^ 
among  other  things,  "  that  there  were  no  gates  on  the  back  end  of  said  car." 
The  court,  in  stating  the  issues  from  the  pleadings,  repeated  this  language. 
No  testimony  appears  in  the  abstract  relating  to  gates,  and  it  must  be  presumed 
that  no  claim  or  proof  of  n^ligence  was  presented  on  that  subject.  The  casual 
mention  of  gates  in  stating  the  issues  was  probably  deemed  immaterial  in 
answering  the  question  of  the  jury,  and  they  were  correctly  informed  that 
there  was  nothing  for  them  to  consider  on  that  subject. 

An  instruction  to  the  effect  that  there  could  be  no  recovery  because  of  any 
diminished  earning  powers  of  the  appellant  was  based,  it  seems,  in  part  upon 
the  supposed  lack  of  an  allegation  in  the  petition  presenting  that  element  of 
damages.  The  petition,  however,  is  deemed  sufficient  in  this  respect  to  permit 
the  admission  and  consideration  of  evidence  on  that  subject 

Because  the  instructions  relating  to  damages,  which  have  been  examined  and 
commented  upon,  were  misleading  and  erroneous  to  a  degree  prejudicial  to  the 
appellant,  the  judgment  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial.    All  the  justices  concurring. 
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OWENSBORO  CITY  RY.  00.  t.  TUCKER. 

(Kentudcy —  Court  of  Appeals.) 

Pedeserlon  8tn»<ae  by  Car  WhUe  CfroMing  Street;  View  Impeaded  5y 
Vehidee;  Negligence;  Ordinary  Care;  InatrueUtms;  IBvidenee; 
Opinion  of  Expert;  Damagea, 

DERNDAifT  appeals  from  judgment  for  plaintiff.    Reported  147  8.  W.  916. 

Opinion  by  Wnc w,  J. : 

In  April,  1911,  James  Tucker,  starting  to  walk  across  Main  street,  in  Owens- 
boro,  at  the  intersection  of  Elm  street,  collided  with  or  was  struck  l^  a  ear 
of  the  appellant  railway  company.  He  brought  his  action  below  against  the 
company  to  recover  for  his  injury,  and  obtained  a  judgment  for  $1,000.  The 
railway  company  appeals. 

There  is  no  complaint  that  the  case  should  not  have  gone  to  the  jury.  A 
reversal  is  asked  because  of  the  instructions  given,  and  certain  testimony  ad- 
mitted in  plaintiff's  behalf.  The  instructions  were  erroneous,  and  demand  the 
desired  reversaL  The  fourth  instruction  attempted  to  define  ordinary  care 
and  negligence  in  these  words:  " By  'ordinary  care '  is  meant  such  care  as  is 
usually  exercised  by  ordinarily  prudent  persons,  and  by  *  n^ligence '  is  meant 
the  absence  of  ordinary  care."  As  is  well  said  by  appellant,  the  standard  of 
ordinary  care  varies  with  varying  circumstances  —  the  greater  the  danger, 
the  greater  the  care,  the  less  the  danger,  the  less  the  care.  What  might  be 
adequate  care  under  ordinary  conditions  might  be  wholly  inadequate  care 
under  extraordinary  conditions.  The  observation  is  well  illustrated  by  the 
facts  in  the  case  at  bar.  There  were  two  vehicles,  a  covered  huckster's  wagon 
and  a  top  buggy,  standing  alongside  each  other  between  the  car  trade  and  the 
sidewalk  of  tiie  street  where  the  car  wae  approaching.  The  evidence  tends  to 
show  that  Tucker's  view  of  the  approaching  car  was  obscured  by  them.  Ob- 
viously, if  this  be  true,  the  surroundings  at  that  point  of  crossing  were  those 
of  more  than  ordinary  danger.  If  the  vehicles  obscured  the  vision  of  the 
motonnan  of  the  car,  the  measure  of  ordinary  care  owed  by  him  in  operating 
the  car  might  be  larger  than  such  as  would  obtain  under  every-day  conditions. 
This  court  has  adopted  a  plain  and  satisfactory  definition  of  ordinary  care 
in  many  cases,  among  which  may  be  mentioned  those  of  West  E^entucky  Coal 
Co.  V.  Davis,  138  Ky.  667,  128  S.  W.  1074,  and  C,  N.  0.  &  T.  P.  Ry.  Co.  v.  Mc- 
Elroy,  146  Ky.  668,  142  S.  W.  1009.  In  substance,  the  definition  of  ordinary 
care  is  "  such  care  as  an  ordinarily  prudent  person  will  usually  exercise  under 
circumstances  like  or  similar  to  those  proven  in  this  case."  Had  the  trial 
court  in  the  case  at  bar  add^d  the  qualifying  measure  of  like  or  similar  condi- 
tions, an  apt  standard  would  have  been  set  up  for  the  jury's  guidance  in  the 
peculiar  condition  of  fact  above  set  out.  While  we  might  be  disposed  to  con- 
sider the  error  ordinarily  as  rather  a  narrow  ground  upon  which  to  base  a 
reversal,  it  seems  that  the  omission  of  the  qualifying  clause  in  the  case  at 
bar  was  misleading. 

Upon  the  trial  the  court  gave  an  instruction  in  the  following  words :  "  The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence  that  the  oar 
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which  struck  plaintiff  was  running  at  a  reasonable  rate  of  speed  at  the  cross- 
ing of  Main  and  Elm  streets,  and  notice  of  its  approach  thereto  was  giyen  by 
ringing  the  gong,  and  plaintiff  attempted  to  cross  the  track,  knowing  of  the 
approach  jof  the  car  so  close  to  the  approaching  car  that  the  motorman  in  the 
exercise  of  ordinary  care,  and  with  the  means  at  his  command  for  stopping 
said  car  was  not  able  to  stop  it  before  injuring  plaintiff,  then  the  law  is  for 
the  defendant,  and  the  jury  should  so  find."  This  instruction  was  offered 
l^  defendant  without  the  words  ''  knowing  of  the  approach  of  the  car  "  in  it. 
These  words  were  added  by  the  court,  and  the  instruction  as  modified  by  them 
was  given  in  the  language  quoted,  over  the  defendant's  objection.  The  instruc- 
tion in  this  form  was  highly  prejudicial  to  the  railway  company.  If  the 
defendant  had  as  a  matter  of  fact  discharged  its  duties  of  signaling  the  car's 
approach  and  of  operating  the  car  at  a  reasonable  rate  of  speed  (there  being 
no  claim  of  any  actual  discovery  of  Tucker's  peril),  it  had  done  all  that  was 
required  of  it;  and  if  the  plaintiff  was  injured  in  attempting  to  cross  the  track 
over  which  defendant's  car  was  being  properly  operated,  his  right  to  recover, 
or  rather  the  railway  company's  obligation  to  pay,  under  the  facts  proven,  is 
not  affected  by  his  knowledge  or  his  nonknowledge  of  the  car's  ap- 
proach. The  instruction  given  excused  the  railway  company  from 
payment,  no  matter  if  it  had  discharged  every  duty  owed  by  it, 
only  upon  the  condition  that  Tucker  knew  of  the  car's  approach.  The 
mere  statement  shows  the  harmful  error  in  the  instruction  as  given.  As 
offered  1^  the  defendant,  without  the  words  *'  knowing  of  the  approach  of  the 
oar  "  embraced  in  it,  the  instruction  should  have  been  given.  The  instruction 
is  not  sustained  by  the  cases  of  Louisville  Railway  Co.  v.  Byers,  190  Ky.  437, 
113  S.  W.  463;  Louisville  Ry.  Ck>.  v.  Oaugh,  133  Ky.  467,  118  S.  W.  276,  and 
Whitman's  Adm'r  v.  LouisvUle  Ry.  Co.,  134  Ky.  6,  119  S.  W.  165,  cited  by 
appellee.  In  each  of  them  this  phase  of  the  discussion  turned  upon  the  issue 
that  the  party  injured,  seeing  the  car's  approach,,  endeavored  to  cross  the  track 
hurriedly  in  front  of  it.  These  cases  in  line  with  the  only  reasonable  view 
hold  that,  if  the  traveler  knowingly  assumes  the  risk  of  crossing  in  front  of 
the  car  the  motorman  meantime  discharging  his  duty,  there  can  be  no  recovery. 
If  such  facts  were  in  the  case  at  bar,  an  instruction  on  them  should  have 
been  given  as  indicated  in  the  Gaugh  case,  and  not  in  the  misleading  language 
quoted  above  as  given  in  the  case  at  bar,  but,  in  the  absence  of  testimony 
upon  such  an  issue,  this  phase  of  the  matter  should  have  no  further  discus- 
sion. The  motorman  testified  that  Tucker  ran  out  from  behind  the  vehicle, 
but  did  not  say  that  he  endeavored  to  hurry  across  the  track  in  front  of  the  car. 

Complaint  is  also  made  by  appellant  of  the  admission  of  the  testimony  of 
Dr.  E.  R.  Pennington.  The  record,  however,  fails  to  disclose  any  objection 
upon  the  trial  to  the  admission  of  this  testimony,  or  any  exception  to  the  fact 
that  it  was  admitted.  We  are  therefore  not  permitted  to  review  upon  this 
hearing  the  competence  of  that  testimony. 

There  was,  however,  submitted  to  this  physician  a  hypothetical  question, 
framed  upon  an  inquiry  as  to  whether  or  not  the  condition  in  which  this 
physician  had  found  Tucker  could  have  resulted  from  the  injuries  which  the 
evidence  disclosed  he  had  suffered.  To  this  question  proper  objection  was  en- 
tered, and  to  the  admission  of  the  answer  proper  exception  was  saved.  The 
admission  of  this  testimony  was  not  error.    As  to  whether  or  not  this  testi- 
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mony  would  have  been  competent  had  proper  objection  been  entered  to  the 
preceding  testimony  of  this  witness,  we  are  not  permitted  to  decide.  That 
question  is  not  before  us,  and  cannot  be  before  us  until  such  time,  if  ever,  as 
the  entire  body  of  testimony  of  this  witness  may,  "on  proper  exception,  be 
presented  to  us. 

Complaint  is  likewise  made  of  the  testimony  of  Samuel  Tucker,  a  son  of 
James  Tucker,  who,  over  the  objection  of  the  railway  company,  was  pennitted 
to  state  that  the  appetite  of  the  injured  man  at  a  later  time  was  bad,  and 
that  he  did  not  sleep  welL  The  admission  of  this  testimony  was  proper.  The 
loss  of  appetite  and  inabUity  to  sleep  were  not  set  up  in  the  petition  as  a 
specific  injury  for  which  the  plaintiff  sought  recompense,  but  plahitiff  testified 
that  as  a  result  of  the  accident  he  could  not  sleep  well,  and  that  he  had  no 
appetite,  conditions  which  were  admissible  in  evidence  under  the  pleadings  as 
made,  because  they  reasonably  and  properly  might  be  expected  to  follow  tte 
shock  of  the  collision  and  the  injuries  described.  The  son's  testimony,  cor- 
roborative of  that  of  the  plaintiff  father,  was  competent. 

The  judgment  of  the  trial  court  is  reversed. 


BENNETT  v.  COLUMBIA  ELECTRIC  ST.  BY.,  LIGHT  &  POWER  CO. 

( South  Carolina  —  Supreme  Court.) 

ChUd  Struck  by  Car;  Itutruetions ;  VindieUve  or  PuniUve  DamageB; 

Evidence. 

Befbndant  appeals  from  a  judgment  for  plaintiff.    Reported  75  S.  E.  277. 

Opinion  by  Gabt,  C.  J.: 

This  is  an  action  for  damages  alleged  to  have  been  sustained  by  the  plaintiff 
when  he  was  about  a  year  and  a  half  old  through  the  n^ligence  and  reckless- 
ness of  the  defendant. 

The  aU^gations  of  the  complaint,  material  to  the  questions  involved,  are  as 
follows:  "That  on  or  about  August  7,  1910,  the  defendant,  while  running 
one  of  its  cars  on  its  track  through  the  Olympia  Mill  village,  on  Olympia 
avenue,  at  or  near  its  intersection  with  Ninth  street,  which  is  also  one  of  the 
public  highways  of  said  Olympia  Mill  village,  on  a  level  grade,  at  a  rapid 
and  dangerous  rate  of  speed,  and  in  violation  of  the  rules  of  said  defendant* 
requiring  all  cars  to  be  stopped  when  they  cross  the  Bluff  road,  a  public 
highway  about  400  feet  east  of  where  Ninth  street  crosses  said  Olympia  avenue, 
without  warning  or  signal,  and  without  having  air  or  other  brakes  than  hand 
brakes  on  said  car,  ran  against  said  Thomas  Bennett,  who  was  on  and  crossing 
said  Olympia  avenue  at  its  said  intersection  with  Ninth  street.  That  the 
aforesaid  injuries  to  the  plaintiff  were  caused  by  the  carelessness,  n^ligenoe, 
wilfulness,  recklessness,  and  wantonness  of  defendant,  its  agents,  and  servants 
in  allowing  the  car  to  be  run  at  a  rapid  and  dangerous  rate  of  speed;  in  that, 
well  knowing  said  crossing  to  be  dangerous  and  collisions  likely  to  occur 
thereat,  it  failed  to  stop  at  the  Bluff  road  crossing,  as  the  rules  required, 
therein  enabling  the  conductor  and  motorman  to  get  a  clear  view  of  and 
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down  said  Olympia  avenue,  to  and  past  the  Ninth  street  crossing,  and  see  if 
it  were  obstructed,  in  failing  to  give  any  signal  to  warn  plaintiff  of  its  ap- 
proach, in  allowing  said  car  to  be  run  with  worn  and  defective  brakes  and 
appliances  for  stopping  same,  in  that  it  failed  to  bring  said  car  to  a  stop, 
and  avoid  running  against  and  injuring  said  plaintiff,  in  failing  to  keep  a 
proper  lookout  down  said  track,  and  to  have  seen  the  plaintiff  in  time  to  have 
stopped  its  car  and  avoided  the  injury." 

The  defendant  denied  the  allegations  of  negligence  and  recklessness,  and  set 
up  as  a  defense  ''that  on  the  date  alleged  the  plaintiff  herein  walked  or 
crawled  out  on  defendant's  track  near  its  father's  residence,  and,  being  a 
child  of  only  two  or  three  years  of  age,  it  assumed  a  position  where  it  could 
not  be  seen  imtil  defendant's  car  was  almost  upon  it,  whereby  it  received 
some  injuries,  but  defendant  does  not  know  the  nature  or  extent  of  said  in- 
juries." The  defendant  also  set  up  as  a  defense  the  contributory  negligence 
of  the  plaintiff  and  his  parents,  but  subsequently  withdrew  said  defense.  The 
defendant's  attorneys  presented  the  following  request,  which  was  refused: 
**  I  charge  you  there  is  no  evidence  which  will  justify  you  in  finding  any 
verdict  whatever  for  punitive  damages,  and,  as  to  this,  I  direct  you  to  find 
for  defendant."  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  where- 
upon the  defoidant  made  a  motion  for  a  new  trial,  which  was  refused,  and 
it  afterwards  appealed. 

The  first  question  presented  by  the  exceptions,  which  will  be  considered,  is 
whether  there  was  error  on  the  part  of  his  honor,  the  presiding  judge,  in 
failing  to  define  punitive  damages,  or  to  instruct  the  jury  as  to  the  grounds 
upon  which  they  could  be  given.  His  honor,  the  presiding  judge,  after  de- 
fining actual  or  compensatory  damages,  charged  the  jury  as  follows:  "Then 
there  is  another  kind  of  damages,  what  is  known  as  'vindictive'  or  'puni- 
tive '  or  '  exemplary '  damages ;  that  is,  an  amount  in  addition  to  actual  dam- 
ages, given  by  way  of  punishment  against  the  wrongdoer,  as  a  lesson  to  him 
and  others  doing  likewise.  These  kind  of  damages  are  called  'vindictive,' 
'  punitive,'  or  '  exemplary '  damages.  You  have  heard  it  sometimes  alluded 
to  as  '  smart  money.'  Now,  in  this  case,  the  plaintiff  not  only  sues  for  actual 
damages,  but  sues  for  vindictive  damages,  or  exemplary  damages,  or  punitive 
damages,  as  it  is  called."  At  the  dose  of  the  charge  the  defendant's  attorney 
said:  "Your  honor  has  declined  my  request  to  direct  a  verdict,  there  being 
no  evidence  at  all  as  to  wilfulness.".  The  request  to  which  he  had  reference 
was  as  follows :  "  I  charge  you  that  there  is  no  evidence  which  will  justify 
you  in  finding  any  verdict  whatever  for  punitive  damages.    •    •    •  " 

The  following  cases  show  that,  if  the  appellant  desired  that  the  instruc- 
tions should  be  paore  specific,  they  should  have  been  presented,  as  requests 
to  charge.  State  v.  Adams,  68  S.  C.  421,  47  S.  E.  676;  Jennings  v.  Mfg.  Co., 
72  S.  C.  411,  62  S.  E.  118;  WUliams  v.  Ry.,  76  S.  C.  1,  66  S.  E.  652;  Stote  v. 
Thompson,  76  S.  C.  116,  66  S.  E.  789;  Snipes  v.  Ry.,  76  S.  C.  208,  66  S.  E. 
•69;  Morrison  v.  Ass'n,  78  S.  C.  398,  69  S.  E.  27;  State  v.  Boyleston,  84 
S.  C.  674,  66  S.  E.  1047;  SUte  v.  ChasUin,  86  S.  C.  64,  67  S.  E.  6;  State  v. 
Hendrix,  86  S.  C.  64,  68  S.  E.  129;  State  v.  Du  Rant,  87  S.  C.  632,  70  S.  E.  906. 

The  next  question  for  consideration  is  whether  there  was  any  testimony 
tending  to  show  that  the  plaintiff  was  entitled  to  punitive  damages.  There 
was  testimony  to  the  effect  that  the  usual  speed  down  Olympia  avenue  was 
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about  fifteen  or  20  miles  an  hour,  but  that  on  thU  occasion  the  car  was  run- 
ning about  twenty-five  or  thirty  miles  an  hour;  that  it  is  required  by  the 
rules  of  the  company  that  the  car  should  stop  at  the  Bluff  road  crossing,  but 
that  there  was  a  failure  to  oomj^y  with  this  requirement;  that  there  was  a 
failure  to  give  any  signals  when  approaching  the  crossing  at  Ninth  street; 
that  the  car  did  not  have  an  emergen<7  brake,  and  that  an  emergency  brake 
would  have  enabled  the  motorman  to  stop  the  car  more  quickly;  that  the 
motorman  saw  the  child  on  the  crossing,  when  the  car  was  100  feet  therefrom, 
and  that  it  ran  about  fifty  feet  beyond  the  crossing  before  it  stopped;  that, 
when  running  ten  miles  an  hour,  a  car  can  be  stopped  in  little  over  a  car 
length,  which  in  this  instance  was  forty-five  feet  long;  that,  when  the  car 
is  running  twenty  miles  an  hour,  it  can  be  stopped  in  about  a  car  length 
and  a  half,  or  two  car  lengths;  that  the  track  from  Bluff  road  crossing,  to 
Ninth  street  crossing,  is  level  and  straight,  and  that  the  motorman  on  that 
occasion  saw  persons  whom  he  recognized  at  Eighth  street  crossing,  which 
was  one  block  from  Ninth  street  crossing,  or  two  blocks  from  Bluff  road  cross- 
ing. Of  course,  there  was  contradictory  testimony,  but  this  raised  a  question 
to  be  determined  by  the  jury,  and  not  by  the  persiding  judge. 

The  rule  stated  in  Tolleson  v.  Railway,  88  S.  C.  7,  70  S.  E.  311,  and  quoted 
with  approval  in  Bennett  v.  C.  U.  SUtion  Ca,  00  8.  C.  808,  73  S.  E.  340,  is 
that:  "Not  only  is  the  conscious  invasion  of  the  rights  of  another  in  a 
wanton,  wilful,  and  reckless  manner  an  act  of  wrong,  but  that  the  same  result 
follows,  when  the  wrongdoer  does  not  actually  realize  that  he  is  invading  the 
rights  of  another,  provided  the  act  is  committed  in  such  a  manner  that  a  per- 
son of  ordinary  prudence  would  say  that  it  was  a  reckless  disregard  of  an- 
other's rights."  "The  question  whether  a  railroad  company  owes  any  duty 
to  an  infant  trespassing  upon  its  track  until  it  discovers  the  infant  has  given 
rise  to  much  discussion,  and  the  authorities  upon  the  subject  are  in  irrecon- 
cilable conflict.  Even  conceding  that  a  railroad  company  is  not  bound  as  a 
general  proposition  to  look  out  for  trespassers  upon  its  track,  it  nevertheless 
is  bound  to  exercise  ordinary  care  in  nmning  its  trains.  The  law  imposes 
upon  it  the  duty  of  keeping  a  reasonable  lookout  for  obstructions  <m  its  trade 
Tlie  safety  of  its  passengers  and  the  rights  of  the  public  generally  demand 
the  enforcement  of  this  rule.  It  is  a  general  rule  of  law  that  a  railroad  com- 
pany is  liable  in  damages  for  an  injury  inflicted  by  it,  when  its  negligence 
was  the  direct  and  proximate  cause  of  the  injury.  If  the  direct  and  proximate 
cause  of  the  infant's  death  was  the  negligence  of  the  defendant  in  failing  to 
keep  a  reasonable  lookout,  and  to  discover  the  child  in  time  to  have  prevented 
the  injury,  it  is  as  much  liable  in  damages  as  if  the  proximate  cause  of  the 
injury  had  been  its  negligence,  after  discovering  the  child  upon  its  trade." 
Mason  v.  Railway,  68  S.  C.  70,  36  S.  £.  440,  53  L.  R.  A.  913,  79  Am.  St. 
Rep.  826. 

The  exceptions  raising  this  question  are  therefore  overruled. 

Judgment  affirmed. 

Woods,  Htdbick,  Watts,  and  Fraseb,  JJ.,  concur. 
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EVANS  T.  BLUB  RIDGE  RY.  00. 

(South  Oarolina  —  Supreme  Oourt.) 

CoUMon  with  AuUnnobile  at  Crossing;  Evidence;  NegUgenoe  Per  8e; 
Failure  to  Com/ply  with  Speed  Ordinance;  Froximate  Cause; 
Qtiestion  for  Jury. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  75  S.  E.  275. 

Opinion  by  Gabt,  C.  J.: 

This  is  an  action  for  damages  alleged  to  have  been  sustained  by  the  wrong- 
ful acts  of  the  defendants  in  causing  the  motor  car  operated  by  them  to  collide 
with  plaintiff's  automobile  at  a  street  crossing  in  the  city  of  Anderson,  S.  0. 

The  allegations  of  the  complaint  material  to  the  questions  involved  are  as 
follows:  ''That  on  the  14th  day  of  May,  1911,  the  plaintiff  w«8  driving  his 
automobile  along  Fant  street,  in  the  city  of  Anderson,  at  the  point  where 
defendant's  line  of  railway  intersects  said  street.  As  soon  as  plaintiff  came 
into  view  of  the  track  of  defendant's  line  of  railway,  he  was  surprised  by  the 
approach  of  said  motor  car,  running  at  a  greater  rate  of  speed  than  allowed 
by  law.  The  sudden  surprise  and  lack  of  warning  on  the  part  of  the  approach- 
ing car,  coupled  with  the  short  distance  plaintiff  had  in  which  to  avoid  the 
impending  collision,  made  it  impossible  for  plaintiff  to  do  otherwise  than  to 
try  to  keep  out  of  the  way  of  the  onrushing  car.  He  turned  his  automobile 
quickly  to  the  left,  and  was  almost  clear  of  the  track  of  defendant's  line  of 
railway,  when  defendant's  motor  car,  running  by  said  crossing  at  a  great  rate 
of  speed,  struck  the  automobile  of  plaintiff,  doing  it  great  damage  and  en- 
dangering the  lives  of  its  passengers;  that  said  collision  was  not  due  to  the 
negligence  of  plaintiff,  neither  did  any  negligence  on  his  part  contribute  to 
the  injury,  but  the  same  was  due  to  the  defendant's  negligence  in  running  l^ 
said  street  crossing  at  a  greater  rate  of  speed  than  allowed  by  law;  that  sec- 
tion 226  of  the  ordinances  of  the  city  of  Anderson,  S.  O.,  1910,  is  as  follows: 
'  No  railroad  engine,  car  or  train  shall  be  run  through  or  within  the  city,  at 
a  greater  speed  than  at  a  rate  of  fifteen  miles  an  hour,  nor  over  any  street  or 
crossing,  at  a  greater  speed  than  four  miles  an  hour,  and  any  engineer,  con- 
ductor or  other  person  causing  or  permitting  the  same,  to  run  at  a  greater 
rate  of  speed,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  punished  as  hereinafter  prescribed.'  The  defendant's  motor 
car  was  running  at  a  greater  rate  of  speed  than  four  miles  an  hour  at  the 
time  hereinabove  referred  to,  against  the  provisions  of  said  ordinance."  There 
was  also  a  second  cause  of  action  in  the  complaint,  alleging  recklessness  in- 
stead of  negligence.  The  defendants  denied  the  allegations  of  negligence,  and 
set  up  the  defense  of  contributory  negligence  on  the  part  of  the  plaintiff. 

At  the  close  of  the  plaintiff's  testimony,  the  defendants  made  a  motion  for 
a  nonsuit  on  the  ground  that  the  collision  was  caused  by  the  plaintiff's  con- 
tributory negligence,  which  motion  was  refused.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $500  actual  damages,  and  the  defendants  appealed. 

All  the  exceptions  relate  to  the  sufficiency  of  the  evidence,  or  assign  error 
on  the  part  of  his  honor^  the  presiding  judge,  in  refusing  the  motion  for  non- 
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Buity  on  the  ground  that  plaintiff's  dama^^es  were  the  result  of  his  contributory 
negligence.  Rule  77  (73  S.  E.  vii)  of  the  Circuit  Court  is  as  follows:  ''The 
point  that  there  is  no  evidence  to  support  an  aUeged  cause  of  action,  shall  be 
first  made,  either  by  a  motion  for  nonsuit,  or  a  motion  to  direct  the  verdict. 
*****  Therefore  the  only  question  properly  arising  under  the  exceptions 
is  whether  theire  was  error  in  refusing  the  motion  for  nonsuit  on  the  ground 
of  plaintiff's  contributory  negligence. 

**  Failure  to  comply  with  a  city  ordinance  providing  that  trains  should  not 
be  run  faster  than  four  miles  an  hour  within  the  city  limits,  and  that  a  man 
should  precede  an  engine  while  crossing  a  street  or  lane  with  certain  signals^ 
is  negligence  per  Be,  and  even  if  a  man  at  a  street  crossing,  trying  to  get  his 
horse  off  the  track,  is  guilty  of  negligence  and  is  injured,  whether  the  negli- 
gence of  the  railroad  company  or  of  the  deceased  was  the  proximate  cause 
of  the  injury,  should  have  been  sent  to  the  jury."  (Syllabus)  Butler  t.  Rail- 
way, 90  8.  C.  278,  73  S.  E.  185.  In  that  case  the  court  uses  this  language: 
'*A  failure  to  comply  with  the  requirements  of  the  ordinance  that  a  train 
should  not  exceed  four  miles  an  hour.  •  *  *  was  negligence  per  ae. 
*  *  * "  It  was  held  in  Craig  v.  Railway,  89  S.  C.  161,  71  S.  E.  983, 
that  it  is  the  duty  of  a  railroad  company  to  keep  a  lookout  for  persons  and 
pedestrians  on  its  track  at  a  highway  crossing.  It  will  thus  be  seen  that 
there  was  testimony  tending  to  show  n^ligence  on  the  part  of  the  defendant, 
and,  even  conceding  that  there  was  negligence  also  on  the  part  of  plaintiff's 
intestate,  the  question  whether  the  negligence  of  the  defendant  or  tkat  of 
plaintiff's  intestate  was  the  proximate  cause  of  the  injury  should  have  been 
submitted  to  the  jury.  We  see  no  difference  in  principle  between  the  case  now 
under  consideration  and  that  just  mentioned. 

Judgment  affirmed. 

Woods,  Htdbick,  Watts,  and  Fbaseb,  JJ.,  concur* 


DONOVAN  V.  CONNECTICUT  CO. 

(Connecticut  —  Supreme  Court  of  Errors.) 

Death  of  Conductor;  Derailment  of  Car;  Flat  Wheel;  Evidence;  Qu09- 
tUm  for  Jury;  Inspection  of  SuHtohes  by  Conductor;  IngtntctUms; 
Aseumption  of  Biska. 

Plaintiff  appeals  from  judgment  for  defendant.    Reported  84  Atl.  288. 

Opinion  by  Wheeleb,  J.: 

This  case  was  before  us  in  84  Clonn.  631,  80  AtL  779.  The  pleadings  remain 
unchanged. 

The  complaint  alleges  that  the  intestate  suffered  injuries  through  the  de- 
railment of  the  defendant's  car  by  reason  of  the  defendant  permitting  its  trol- 
ley car,  equipped  with  front  vestibule  doors,  which  were  very  difficult  and 
almost  impossible  to  operate,  with  wheels  which  were  old,  worn  out,  broken, 
cracked,  and  worn  flat  on  one  side,  and  the  flanges  of  which  were  worn  out» 
chipped,  broken,  and  insufficient  to  hold  the  car  on  the  rail,  and  with  old. 
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worn  out,  and  broken  scrapers,  to  be  operated  over  a  track  having,  at  or  near 
tbe  place  of  the  accident,  a  switch  and  groove  formed  by  a  guard  bolted  to  the 
rail,  forming  practically  a  guard  rail,  in  which  the  flange  of  the  wheel  ran 
along  the  inside  of  the  right-hand  raU,  said  groove  being  full  of  dirt,  ice, 
and  snow,  causing  the  flange  to  rise  upon  and  over  the  rail,  located  a  few  feet 
from  the  edge  of  a  high  embankment,  at  the  base  of  which  was  a  pond,  and 
having  no  guard  rail  to  prevent  derailment  alongside  of  the  rail  nearest  the 
embankment,  and  with  no  fence  or  other  construction  to  obstruct  the  progress 
of  the  derailed  car  down  the  embankment. 

The  ground  of  negligence  alleged  was  in  permitting  the  use  of  the  car  at 
this  time  and  place,  in  its  then  condition  with  defective  equipment,  over  a 
defective  track  having  no  proper  safeguard  to  prevent  or  minimize  the  danger 
from  derailment  in  the  direction  of  the  pond.  Donovan  v.  Conn.  Co.,  84  Conn. 
634,  80  AtL  779. 

The  plaintiff  offered  evidence  in  support  of  most  of  these  defects.    In  at 

least  one  important  particular,  evidence  was  offered  supplying  the  omission 

of  the  causal  connection  noted  in  the  former  opinion  by  proof  that  proper  rail- 

..road  construction  required  the  said  guard  rail,  fence,  or  other  construction 

in  the  direction  of  the  pond  to  prevent  or  minimize  the  danger  from  derailment. 

The  judge  charged  the  jury:  ''And  in  all  these  respects  —  the  doors,  the 
flat  wheel,  tbe  scrapers,  the  brakes  —  there  has  never  been  in  this  case  any- 
thing or  any  evidence  to  show,  or  any  circumstances  which  would  permit  you 
to  say,  that  these  defects,  if  you  should  find  the  allegations  true,  had  any- 
thing to  do  with  causing  this  accident.  You  will  therefore  leave  them  out 
of  your  consideration  when  you  are  deliberating  in  regard  to  your  verdict  in 
this  case." 

The  facts  claimed  to  have  been  proved  by  the  plaintiff,  as  they  appear  in 
the  finding,  pequired  this  charge,  so  far  as  applied  to  the  defective  doors, 
scrapers,  and  brakes.    So  far  it  followed  our  former  opinion. 

The  fiat  wheel  was  one  of  the  defects  in  equipment  to  which  the  accident 
was  attributed  in  the  complaint.  The  finding  sets  forth:  That  the  plaintiff 
offered  evidence  that  the  car  had  had  a  fiat  wheel  thirteen  days  before  the 
accident,  and  also  on  the  night  before  and  on  the  morning  of  the  accident; 
and  it  sets  forth  that  the  defendant  offered  evidence  that  this  car  had  been 
in  use  the  three  days  prior  to  the  accident,  and  had  no  flat  wheel,  or  other 
wheel  defect,  at  the  time  of  the  accident.    Here  was  a  conflict  in  the  evidence. 

In  a  late  case  this  court  said:  "From  an  examination  of  the  evidence,  it 
is  apparent  that  there  was  a  decided  conflict  in  the  testimony  of  the  wit- 
nesses, and  the  weight  to  be  given  the  evidence  must  have  been  one  of  the 
material  questions  in  the  determination  of  the  case.  It  was  for  the  jury 
to  determine  the  credibility  of  the  witnesses  and  the  weight  and  effect  of  their 
evidence."  Schleifenbaum  v.  Rundbaken,  81  Conn.  623,  624,  71  Atl.  899,  900; 
State  V.  Boylan,  79  Conn.  463,  470,  65  Atl.  596 ;  State  v.  Bissonnette,  83  Conn. 
266,  76  AtL  288;  Occum  Co.  v.  Sprague  Mfg.  Co.,  34  Conn.  529,  538;  Hogben 
V.  Met.  Ins.  Co.,  69  Conn.  503,  610,  38  Atl.  214,  61  Am.  St.  Rep.  53. 

The  flnding  of  the  existence  of  the  flat  wheel  involved  consideration  of  the 
credibility  of  witnesses,  or  of  the  weight  or  effect  of  evidence. 

Tbe  plaintiff  also  offered  evidence  to  prove  that  with  a  flat  wheel  ''there 
is  danger  of  its  [the  car]  jumping;  "  that  "  they  [the  witnesses]  should  think 
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it  [the  flat  wheel]  would  derail  it  [the  ear] ;  "  and  that  "  the  flat  wheel  mi^t 
have  a  tendency  to  cause  a  derailment."  There  was  no  evidaioe  offered  in 
contradiction  of  this ;  but,  whether  disputed  or  not,  it  was  for  the  jury  to  find 
whether  the  flat  wheel  might  cause  a  derailment. 

If,  then,  the  jury  found  that  this  car  was  equipped  with  a  flat  wheel,  and 
that  such  a  wheel  might  cause  a  derailment,  and  that  the  car  in  fact  became 
derailed,  could  the  jury  legally  infer  or  conclude  that  the  cause,  or  one  cause, 
of  the  derailment  was  the  flat  wheel? 

All  courts  agree  that  the  trier  —  judge  or  jury  —  may  infer  facia  from  those 
already  foimd,  upon  which  its  ultimate  conclusion  may  rest  in  whole  or  part. 
Bunnell  ▼.  Berlin  Iron  Bridge  Co.  et  al.,  66  Conn.  36,  33  AtL  533;  C.  &  C.  £1. 
Motor  Co.  V.  Frisbie  Co.,  66  Conn.  67,  76,  33  AtL  604;  Doyle  v.  B.  A  A.  R. 
Co.,  145  Mass.  386,  14  N.  £.  461.  And  the  jury  may  make  all  inferences  and 
conclusions  which,  in  their  judgment  and  discretion,  may  logically  and  reasim- 
ably  be  drawn  from  the  facts  in  evidence.  North  Chicago  St.  R.  Co.  v.  Rodert^ 
203  111.  413,  67  N.  E.  812;  Chicago  &  E.  R.  Co.  v.  Thomas  (Ind.),  55  N.  B. 
866;  City  of  Columbus  v.  Strassner,  138  Ind.  301,  34  N.  E.  6,  37  N.  E.  719; 
Gavett  V.  Manchester  R.,  16  Gray  (Mass.)  501,  506,  77  Am.  Dec  422. 

The  test  is,  not  that  the  inference  must  imavoidably  and  unerringly  point 
in  one  direction,  but,  rather,  whether  the  rational  mind  could  with  reason- 
ableness draw  the  inference.  Hanrahan  v.  Baltimore  City,  114  Md.  517,  535, 
79  Atl.  197;  McElderry  v.  Flannagan,  1  Har.  k  G.  (Md.)  308. 

If  two  rational  minds  could  reasonably  draw  different  inferences  from  facta 
in  evidence,  whether  controverted  or  uncontroverted,  the  decision  is  for  the 
jury.  Mumma  v.  Easton  &  A.  R.,  73  N.  J.  Law,  653,  658,  65  Atl.  208 ;  Harvell 
V.  Lumber  Co.,  154  N.  C.  262,  70  S.  E.  389;  (Central  Ck»al  Co.  v.  Owens,  142 
Ky.  21,  133  S.  W.  966;  Powers  v.  Transit  Co.,  202  Mo.  267,  100  8.  W.  655; 
Miller  v.  Sovereign  Camp,  140  Wis.  507,  122  N.  W.  1126,  28  L.  R.  A.  (N.  8.) 
178,  133  Am.  St.  Rep.  1095;  Galvin  v.  Brown  &  McC.,  53  Or.  598,  101  Pac  675; 
Henry  v.  Omaha  P.  Co.,  81  Neb.  237,  115  N.  W.  777. 

In  the  first  instance,  the  court  determines  whether  there  is  any  evidence 
having  a  logical  and  reasonable  tendency  to  prove  the  fact  or  the  inference  in 
dispute.  If  not,  it  should  not  submit  the  question  to  the  jury.  Theobald  v. 
Shepard,  75  N.  H.  52,  55,  71  Atl.  26;  Gavett  v.  Manchester  R.,  supra.  On 
the  other  hand,  if  reasonable  men  might  find  the  fact  or  draw  the  inference, 
the  court  must  leave  the  determination  to  the  jury. 

The  court  will  judge  the  reasonablenees  of  the  inference  claimed  in  the  light 
of  the  evidence  as  weighed  by  its  experience  and  knowledge  of  events;  and 
if  its  conclusion  be  that  there  is  no  probability  or  presumption  that  would 
lead  to  this  inference,  it  will  exclude  its  consideration  from  the  jury;  if  it 
conclude  that  there  is  such  a  probability  or  presimiption,  or  that  reasonable 
men,  reasoning  logically,  might  reach  several  conclusions,  of  which  the  one 
claimed  was  one,  it  will  leave  its  finding  and  consideration  to  the  jury.  Doyle 
V.  B.  &  A.  R.  Co.,  145  Mass.  386,  388,  14  N.  E.  461. 

An  inference  or  conclusion  that  the  flat  wheel  caused  or  tended  to  cause 
the  derailment  of  this  car  was  certainly  one  of  the  inferences  which  reajBon- 
able  men  might  draw  from  the  facts  before  the  jury,  and  could  not  be  held 
to  be  an  illogical  and  unreasonable  conclusion  in  view  of  the  finding  which 
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the  jury,  on  the  evidence,  were  at  liberty  to  make  of  the  ezistenoe  of  the  flat 
wheel,  of  its  tendency  to  cause  a  derailment,  and  of  the  fact  of  the  derailment. 

The  withdrawal  of  this  ground  of  negligence  from  the  jury  was  based  upon 
the  want  of  causal  connection  between  tiie  accident  and  the  flat  wheel;  and  the 
presence  or  absence  of  this  causal  ocmnection  was  an  inference  or  conclusion 
which  was  within  the  province  of  the  jury  to  make.  Acker,  Merrall  &  Ck>.  v. 
McGaw,  106  Md.  536,  551,  68  AtL  17,  19. 

The  court  did  not,  in  express  terms,  comply  with  the  defendant's  request 
that  it  charge  the  jury:  ''There  is  no  reason  why,  in  the  nature  of  things, 
it  is  any  more  the  duty  of  the  defendant  than  of  its  motorman  or  conductors 
to  inspect  and  test  switches  during  storms,  to  see  whether  or  not  they  are  in 
such  condition  that  cars  can  safely  pass  over  them."    But  In  effect  it  did. 

We  cannot  quote  the  charge  on  this  point  in  eatenso.  Two  extracts  will 
suffice  to  show  the  justice  of  our  interpretation :  The  court  said,  **  and  that 
there  is  no  evidence  that  I  can  remember  to  show  that  there  was  any  other 
agent  who  had  a  particular  duty  to  inspect  or  clear  it  [the  switch]  at  this 
time  and  place."  The  agent  referred  to  was  the  intestate  conductor.  Later 
the  court  continued :  **  But  I  am  asking  you  seriously  to  consider,  taking  all 
these  circumstances  into  consideration  —  that  fact  that  the  snow  plow  had 
been  through  there  within  a  few  hours  before  this  time;  that  the  car  was 
approaching  a  switch;  that  there  was  no  other  servant  or  agent  of  the  cor- 
poration there  —  whether  it  was  not  the  duty  of  that  man,  in  passing  over 
that  switch,  and  he  being  practically  the  only  man  to  do  it  at  that  time  and 
place,  whether  it  was  not  his  duty  to  do  it." 

There  was  no  evidence  before  the  jury  of  any  rule  of  the  defendant  or  any 
duty  whicU  imposed  an  inspection  of  the  switch  and  rails  upon  the  conductor. 
Under  the  admitted  circumstances  of  the  case,  we  do  not  think  such  a  duty, 
so  foreign  to  the  ordinary  duties  of  a  trolley  car  conductor,  should  be  found, 
without  some  definite  proof  of  the  existence  of  the  specific  duty. 

The  court  improperly  charged  the  jury  that,  if  the  risk  which  befell  the 
intestate  was  one  of  the  ordinary  risks  of  his  occupation,  or  if  an  extraor- 
dinary risk  which  he  knew,  and  hence  voluntarily  assumed,  no  recovery  could 
be  had.  The  situation  called  for  an  explanation  of  what  would,  in  law,  con- 
stitute an  ordinary  and  what  an  extraordinary  risk.  The  limitation  of  the 
assumption  of  the  extraordinary  risk  to  mere  knowledge  was  too  narrow. 
The  court  should  have  said,  if  the  jury  found  the  risk  to  be  an  extraordinary 
one,  there  would  be  no  assumption  of  it,  unless  the  intestate  voluntarily  con- 
tinued in  the  defendant's  service  after  that  risk  was  known  to  and  compre- 
hended by  him. 

Recent  decisions  discuss  this  subject  and  make  unnecessary  more  than  refer- 
ence to  them.  Baer  v.  Baird  Machine  Co.,  84  Conn.  269,  273,  79  Atl.  673; 
Belevicze  v.  Piatt  Bros.  Co.,  84  Conn.  632,  638,  81  Atl.  339. 

The  witness  Rood,  having  testified  that  he  had  testified  before  the  coroner, 
was  inquired  of:  ''Q.  And  you  told  him  the  car  was  going  medium  fast, 
didn't  you?"  The  question  was  objected  to,  upon  the  ground  that  it  should 
be  asked  by  quoting  from  the  coroner's  testimony.  The  objection  was  im- 
properly sustained.  There  is  nothing  in  the  record  to  indicate  that  the  ruling 
so  prejudiced  the  rights  of  the  plaintiff  that  a  new  trial  should  be  granted 
as  a  result  of  it.    The  objection  belonged  to  that  numerous  company  of  objeo- 
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tions  whose  use  too  often  dogs  trials,  distracts  the  attention  of  the  trier, 
and  serves  no  useful  legal  {mrpose. 

The  analysis  of  the  complaint  in  the  former  case  was  so  clear  that  adherence 
to  it  will  place  the  main  issue  before  the  jury  with  distinctness.  For  this 
reason,  and  because  the  other  assignments  of  error  are  not  likely  to  appear 
on  another  trial,  we  do  not  think  it  profitable  to  discuss  them. 

There  is  error;  the  judgment  is  set  aside,  and  a  new  trial  ordered.  The 
other  judges  concurred. 


UNITED  RYS.  &  ELECTRIC  CO.  ▼.  DEAN. 

(Maryland  —  Court  of  Appeals.) 

Injuries  to  Passenger,'  Derailment  of  Car;  Negligence;  Question  far 
Jury;  Damages;  Evidence;  X^ray  Examination;  Opinion  of 
Physician. 

Defendant  appeals  from  a  judgment  for  the  plaintiff.    Reported  84  AtL  75. 

Opinion  by  BsisoOB,  J. : 

The  principles  of  law  controlling  this  class  of  negligence  cases  are  well 
established  by  a  number  of  decisions  of  this  and  other  State  courts.  The 
chief  difficulty  consists  in  a  proper  application  of  them  to  the  state  of  facts 
presented  on  the  record  in  each  case. 

The  plaintiff  brought  this  suit  in  the  Circuit  Court  for  Baltimore  county, 
on  the  16th  day  of  January,  1911,  against  the  defendant,  the  United  Rail- 
ways &  Electric  Company,  to  recover  damages  for  personal  injuries  received 
by  him  while  a  passenger  on  the  railway,  on  its  route  from  Baltimore  city  to 
Towson,  in  Baltimore  county.  On  the  16th  day  of  April,  1911,  the  case  was 
removed  to  the  Circuit  Court  for  Carroll  county  for  trial,  and  from  a  judg- 
ment entered  in  that  court  in  favor  of  the  plaintiff  for  the  sum  of  $1,800  and 
costs,  the  defendant  has  appealed. 

The  rulings  of  the  court  below  upon  the  defendant's  demurrer  to  the  declara- 
tion, the  overruling  of  its  motion  for  a  rule  for  bill  of  particulars,  and  its 
exception  to  the  action  of  the  court  in  dismissing  the  defendant's  petition  for 
payment  of  costs  of  the  former  trial  (where  the  plaintiff  submitted  to  a 
non  proa,  before  suit  in  this  case,  the  cause  of  action  being  the  same  in  both 
cases),  were  waived  in  this  court,  and  are  not  pressed  in  the  alignment  in 
the  brief. 

The  questions  for  our  consideration  on  the  record  now  before  us  arise -upon 
twenty-four  bills  of  exceptions  reserved  by  the  defendant,  during  the  trial  of 
the  case,  on  rulings  of  the  court  upon  the  evidence  and  the  prayers.  Twenty- 
two  of  these  present  rulings  of  the  court  upon  the  evidence.  The  first,  fourth, 
fifth,  seventeenth,  nineteenth,  and  twentieth  were  abandoned  at  the  hearing, 
and  are  not  discussed  by  the  appellant  in  its  brief.  The  twenty-third  and 
twenty-fourth  exceptions  relate  to  the  court's  rulings  on  the  prayers. 

At  the  trial  of  the  case,  the  plaintiff  presented  four  prayers,  all  of  which 
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"were  granted.  The  defendant  offered  sixteen  prayers,  and  of  these  the  second, 
third,  fourth,  fifth,  sixth,  seventh,  and  fifteenth  were  granted.  The  twelfth 
was  granted,  as  modified;  hut  the  defendant's  first,  eighth,  ninth,  tenth, 
eleventh,  thirteenth,  fourteenth,  and  sixteenth  prayers  were  rejected.  The 
rulings  of  the  court  in  granting  the  plaintiff's  prayers,  the  modification  of 
the  defendant's  twelfth  prayer,  and  the  rejection  of  eight  of  the  defendant's 
prayers  form  the  basis  of  the  twenty-fourth  exception. 

The  facts  set  out  in  the  record  before  us,  and  on  which  the  rulings  of  the 
court  below  are  based,  briefly  stated,  are  these:  The  defendant  is  a  corpora- 
tion, and  operates  an  electric  railway  in  Baltimore  city  and  Baltimore  county. 
The  plaintiff  is  a  resident  of  Harford  county,  and  on  the  10th  of  July,  1910, 
was  a  passenger  of  the  defendant  company  from  Baltimore  to  Towson.  He 
left  Baltimore  city  to  return  to  his  home  in  Bel  Air,  Harford  county,  at  9 
o'clock  on  the  night  of  the  accident,  and  took  a  car  at  Ranier  avenue  and 
Tenth  street,  and  transferred  to  the  York  Road  car  to  Towsen,  and  from 
there  he  took  the  train  to  Bel  Air.  The  car  upon  which  the  appellee  was 
riding  was  derailed;  as  it  approached  the  overhead  bridge  crossing  the  Mary- 
land &  Pennsylvania  Railroad,  near  Susquehanna  avenue,  Towson,  it  jumped 
the  track  and  struck  a  telegraph  pole  and  pile  of  lumber. 

The  plaintiff  testified  that  at  tiie  time  of  the  accident  he  was  sitting  about 
the  center  of  the  car,  on  its  right-hand  side,  and  remained  in  the  same  posi- 
tion during  the  entire  transit.  ''I  was  sitting  with  my  foot  up  on  the  side 
rail.  There  is  a  little  projection  out;  I  had  my  foot  upon  that.  They  had 
small  transverse  seats,  which  seat  two,  just  like  a  steam  car  has.  Going  out 
from  Gkrvanstown  to  Towson,  the  car  was  traveling  at  a  very  high  rate  of 
speed.  I  suppose  there  were  ten  people  on  the  car,  which  was  traveling  very 
fast.  You  could  see  by  the  side;  you  could  tell  by  the  feel  of  it.  When  it 
was  going  through  the  curve  (reverse  curve)  and  over  the  switches,  the  car 
started  to  wabble,  and  it  never  straightened  up  any  more  until  it  jumped 
the  track.  They  never  slackened  up  for  the  curve  at  all.  When  it  went 
through  the  curve,  it  shook  the  people  in  the  car.  When  the  car  left  the  track, 
it  threw  me  forward  and  jammed  my  knee  between  the  seat  there  and  the 
window.  My  leg  was  jammed  in  between  the  two.  It  was  jammed  in  there 
as  far  as  it  would  go;  it  was  jammed  in  there  pretty  tight;  and  it  remained 
in  there  until  the  car  struck  the  telephone  pole  or  a  pile  of  lumber.  It  threw 
my  body  forward,  and  my  head  and  shoulder  against  the  seat  in  front  of  me. 
Then  it  jerked  my  leg  out,  and  I  fell  to  the  floor.  The  first  jar  knocked  my 
knee  in  there,  and  the  second  jar  struck  my  head  against  the  back  of  the  seat 
and  my  shoulder.  Then  it  jerked  me  loose  and  threw  me  out  on  the  floor. 
One  lady  in  the  car  fell  to  the  floor,  that  was  standing  up.  She  came  back  to 
where  her  husband  was  sitting  with  a  baby  in  his  arms,  and  tried  to  get 
the  baby.  She  was  thrown  to  the  floor.  A  woman  sitting  up  on  the  front  seat, 
a  colored  woman,  was  thrown  to  the  floor  right  off  the  seat  The  driving  of 
my  leg  in  there  between  the  edge  of  the  seat  and  side  of  the  car,  and  then 
wrenching  it  out  and  throwing  me  on  the  floor,  twisted  my  hip  loose,  made  a 
little  lump  on  my  head.  My  shoulder  struck  the  hardest  on  the  seat.  The 
car  was  at  a  right  angle  with  the  tracks,  and  the  end  of  the  car  was  partly 
across  the  south-bound  tracks.  It  projected  far  enough  to  prevent  cars  from 
going  southward;  blocked  the  traffic  at  that  point  until  after  that  train  went 
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up  (the  11:20  train  from  Bel  Air).  I  looked  at  the  track.  The  roadbed 
there  was  torn  up.  In  between  the  tracks  was  torn  up.  The  cobble  stones 
and  the  track  at  that  point  was  torn  up,  just  below  where  the  car  was  stand- 
ing towards  Baltimore,  I  suppose,  six  feet,  probably  eight,  something  like 
that.  They  were  torn  up  on  both  sides  of  the  raiL  One  end  of  the  rail  was 
sticking  about  that  far  above  the  other  rail  (indicating  about  four  inches). 
I  suppose  it  was  a  joint.  I  don't  know  whether  it  was  broken  or  not.  A 
pile  of  timber  was  in  front  of  the  car  —  long  timbers.  I  couldn't  say  positive 
what  they  were  —  whether  they  were  ties,  or  what  they  wera  The  car  was 
Jammed  up  tight  against  it,  and  the  fender  was  mashed  up  to  one  side.  There 
was  a  mark  on  the  telegraph  pole,  and  some  one  said  at  the  time,  ''Look 
where  she  struck  the  telegraph  pole." 

Dr.  Pumell  F.  Sappington  testified  that  he  was  called  to  see  the  plaintiff 
after  the  accident,  and  that  he  found  him  suffering  with  pain  in  the  hip  and 
down  the  course  of  the  nerve  supply,  the  upper  and  lower  leg.  He  diagnosed 
his  injuries  as  a  dislocation  of  the  sacroilliac  joint,  and  technically  known 
as  a  sacroilliac  subluxation.  He  also  testified  that  the  injury  was  permanent, 
would  interfere  with  his  ability  to  walk  without  inconvenience,  and  it  would 
give  him  pain.  Dr.  Frederick  H.  Baetger,  on  the  staff  of  the  Johns  Hopkins 
University,  Baltimore,  made  an  X-ray  plate  of  the  injured  joint  and  confirmed 
the  diagnosis  of  Dr.  Sappington.  The  testimony  of  Dr.  Howell  Billingslea, 
who  examined  the  plaintiff  shortly  before  the  trial,  was  to  the  effect  that  the 
diagnosis  of  Dr.  Sappington  was  correct,  and  there  was  an  injury  to  the 
sciatic  nerve,  and  just  such  an  injury  as  had  been  testified  to  by  the  plain- 
tiff's witnesses. 

The  witnesses  Quickly,  Robinson,  and  Driver,  who  were  on  the  car  at  the 
time  of  the  accident,  each  testified  to  the  excessive  speed  of  the  car  as  it  ap- 
proached Towson,  and  that  it  did  not  slow  up  when  going  through  the  reverse 
curve  on  the  track;  that  two  or  three  of  the  passengers  were  knocked  from 
the  seat  when  the  car  jumped  the  track  and  struck  the  pile  of  lumber. 

The  testimony  on  the  part  of  the  defendant  tended  to  show  that  the  car 
was  running  at  the  usual  rate  of  speed;  that  it  slowed  up  as  it  approached 
the  curve;  that  the  track  was  in  good  condition;  and  that  the  car  had  been 
inspected,  before  leaving  the  bam,  on  the  day  of  the  accident,  and  the  car 
was  in  good  order,  except  one  of  the  side  slides  that  carried  the  weight*  of  the 
body  on  one  side  was  bent,  and  the  other  one  was  broken.  The  witness  Frazier 
testified,  upon  cross-examination,  that  both  of  the  slides  on  that  truck  were 
out  of  order.  "  They  are  near  the  middle  of  the  truck  —  pair  of  wheels  here, 
and  pair  of  wheels  here;  then  it  comes  between  the  wheels.  That  is  done  to 
prevent  the  car  rocking  too  much  from  side  to  side.  If  these  slides  were  not 
there,  the  oar  would  rock  too  violently  from  side  to  side.  They  are  put  there 
for  that  purpose." 

There  was  also  conflict  in  the  medical  testimony  of  the  X-ray  experts,  Drs. 
Baetger  and  Cotton,  as  to  their  interpretation  of  the  X-ray  plates  submitted 
as  evidence  in  the  case.  Drs.  Harrison,  Fitzhugh,  and  Woodward,  who  testi- 
fied on  the  part  of  the  defendant,  did  not  concur  with  Drs.  Baetger,  Sapping- 
ton, and  Billingslea  as  to  their  diagnosis,  and  could  not  convince  themselves^ 
after  an  examination  of  the  plaintiff,  "  that  he  had  a  subluxation  of  the  right 
sacroilliac  joint,  or  that  the  injury  was  permanent." 
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Upon  these  and  the  other  facts  set  out  in  the  record,  we  think  the  oase 
VTBB  one  for  the  consideration  of  a  jury.  The  alleged  negligence  of  the  appel- 
lant was  not  a  question  of  law  for  the  court,  hut  one  of  fact  to  be  determined 
by  the  jury,  before  whom  the  case  was  tried,  upon  proper  instructions  by 
the  court. 

This  brings  us  to  the  law  of  the  ease,  as  presented  by  the  plaintiff  and 
defendant's  prayers,  and  this,  we  think,  was  properly  submitted  by  the  plain- 
tiff's and  defendant's  granted  prayers.  We  do  not  understand  that  the  plain- 
tiff's first  and  second  prayers  are  seriously  questioned.  They  are  the  usual 
prayers  in  negligence  cases  like  this,  and  have  been  repeatedly  approved  by 
this  court  B.  &  P.  R.  Co.  v.  Swann,  81  Md.  400,  32  Atl.  175,  31  L.  R.  A.  313, 
and  cases  there  cited. 

The  plaintiff's  third  and  fourth  prayers  were  granted  in  connection  with 
the  defendant's  seventh  and  twelfth  prayers,  as  modified.  By  the  defendant's 
seventh  prayer,  the  jury  were  told  that  eveii  if  they  find  for  the  plaintiff 
the  jury  are  to  allow  him  only  such  damages  as,  in  their  opinion,  have  been 
affirmatively  proved  with  reasonable  certainty  to  have  resulted  as  the  natural, 
proximate,  and  direct  effect  of  the  injury  received  by  him  and  mentioned  in 
the  evidence. 

The  defendant's  twelfth  prayer,  as  modified,  was  as  follows:  ^The  court 
instructs  the  jury  that,  even  if  the  jury  shall  find  that  the  plaintiff  is  entitled 
to  recover,  and  that  the  injury  complained  of  is  existing  at  this  time,  if  the 
jury  shall  so  find,  yet,  if  the  jury  shall  further  find  that  the  plaintiff  could 
have  prevented  his  present  physical  condition  by  promptly  submitting  to 
proper  medical  or  surgical  treatment,  and  shall  further  find  that  the  plaintiff 
failed  to  use  reasonable  and  ordinary  care  to  avoid  the  continuation  of  the 
injury  he  suffered,  if  any,  and  shall  further  find  that  such  failure  on  his  part 
to  exercise  reasonable  care  and  caution  to  prevent  the  continuation  of  his 
injury,  if  the  jury  shall  so  find,  is  responsible  for  his  present  physical  condi- 
tion, then  the  plaintiff  cannot  recover  any  damages  for  the  pain  and  suffering, 
mental  or  physical,  which  he  has  endured,  if  any,  by  reason  of  his  neglect  in 
failing  to  have  himself  so  treated." 

These  prayers  fully  and  correctly  submitted  the  law  upon  the  measure  of 
damages,  under  the  facts  ot  the  case,  and  are  free  from  the  objections  urged 
against  them. 

The  defendant's  second^  third,  fourth,  fifth,  sixth,  and  fifteenth  granted 
prayers,  together  with  the  plaintiff's  granted  prayers,  correctly  stated  the 
propositions  of  law  applicable  to  the  case,  and  presented  the  law  in  as  favor- 
able a  light  as  the  defendant  had  a  right  to  ask. 

We  find  no  reversible  error  in  the  refusal  of  the  court  to  grant  the  defend- 
ant's rejected  prayers.  Five  of  these  related  to  the  mecMure  of  damages, 
and  the  others  were  but  repetiticm  of  the  propositions  of  law,  covered  by  the 
granted  prayers,  on  the  right  of  the  plaintiff  to  recover.  What  we  have  said 
in  discussing  the  granted  prayers  will  dispose  of  the  defendant's  rejected 
prayers,  and  also  the  action  of  the  court  in  overruling  the  defendant's  special 
exception  to  the  granting  of  the  plaintiff's  first  and  third  prayers. 

The  second  exception  was  taken  to  the  following  question,  asked  Dr.  Baet- 
ger,  the  X-ray  expert:  "Doctor,  take  this  plate  which  I  hold  in  my  hand  — 
this  plate  with  the  single  X  mark.     I  want  you  to  go  before  the  jury  and 
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show  them  and  point  oat  <m  that  plate  what  it  shows  in  refeirenoe  to  the 
bones  of  the  plaintiff's  body."  The  X-ray  plates  and  friiotographs  had  been 
proven  and  also  interpreted  by  Dr.  Baetger,  and  it  was  competent  for  him 
to  ezpUin  them  to  the  jury.  Dors^  y.  Habersack^  84  Md.  125,  35  Atl.  96; 
Harford  Co.  v.  Wise,  71  Md.  43,  18  Atl.  31 ;  Geneva  ▼.  Burnett,  65  Neb.  464, 
91  N.  W.  275,  58  L.  R.  A.  287,  101  Am.  St  Rep.  628. 

The  testimony  objected  to  in  the  third  exception  was  unimportant,  and  its 
admission  could  not  have  injured  the  defendant's  case.  Ihr.  Baetger  had 
testified  that  from  the  condition  of  the  plaintiff  the  slipping  of  the  sacroilliac 
joint  was  not  congenital;  and  whether  it  was  produced  by  some  cause  since 
his  birth,  unknown  to  the  doctor,  could  not  have  prejudiced  the  case  before 
the  jury. 

The  sixth  and  seventh  exceptions  present  substantially  the  same  ques- 
tions. Dr.  Sappington,  the  medical  expert,  was  asked  this  question:  "  From 
the  physical  examination  which  you  made  of  the  plaintiff,  and  from  the  ex- 
amination which  you  made  of  the  X-ray  plates  taken  by  Dr.  Baetger,  what 
was  your  diagnosis  of  his  condition?''  The  doctor  had  previously  testified 
that  the  X-ray  plates  substantiated  his  diagnosis,  and,  having  made  the  physi- 
cal examination,  he  was  clearly  competent  to  give  the  result  of  that  examina- 
tion to  the  jury.    There  was  no  error  in  these  rulings. 

The  elghtii,  ninth,  tenth,  and  eleventh  exceptions  will  be  considered  together. 
They  embrace  objections  to  questions  propounded  to  Dr.  Sappington,  and 
answers  given  by  him,  as  to  the  probable  duration  of  the  injury  from  which 
the  plaintiff  suffered,  the  duration  of  the  bent  condition  of  the  leg,  and  the 
duration  of  the  pain.  There  was  no  error  in  the  ruling  of  the  court  upon 
these  exceptions.  The  plaintiff  was  entitled  to  show  the  extent  and  duration 
of  the  injury,  and  whether  it  would  be  permanent  or  not,  as  a  basis  lor  the 
jury,  and  from  which  the  jury  could  estimate  the  damages.  Dr.  Sappington 
had  attended  the  plaintiff,  diagnosed  the  injury,  and  understood  the  case.  He 
was  therefore  qualified,  both  as  an  expert  and  as  a  physician,  to  give  an 
opinion  within  his  knowledge. 

The  twelfth  and  thirteenth  exceptions  relate  to  the  testimony  of  Dr.  Bil- 
lingslea  as  to  whether  the  plaintiff's  injuries  were  permanent,  or  what  char- 
acter they  were,  as  they  impressed  him.  Dr.  Billingslea  was  present  and 
saw  the  other  physicians  make  their  examinations  and  take  the  measurements 
of  the  plaintiff.  He  testified:  ''I  looked  on  and  confirmed  what  they  were 
doing.  We  put  him  upon  the  table,  and  he  was  stripped.  We  tried  to  relax 
his  knee,  and  we  were  unable  to  entirely  straighten  his  leg.  I  think  the  man 
was  suffering  from  an  injury  to  the  sciatic  nerve;  there  was  pressure  upon 
that  nerve  by  the  subluxation,  by  the  change  of  position,  in  the  pelvic  bone." 
He  saw  the  other  physicians  mi^e  their  examinations  and  take  the  measure- 
ments, and  participated  in  the  investigation  of  the  injured  joint.  Under  such 
circumstances,  he  was  clearly  competent  and  qualified  to  form  an  opinion, 
and  to  state  the  nature  and  effect  of  the  injury.  There  was  clearly  no  error 
in  the  rulings  in  either  of  these  exceptions.  Williams  v.  State,  64  Md.  394, 
1  Atl.  887 ;  United  Rys.  v.  Seymour,  92  Md.  431,  48  Atl.  850. 

We  have  carefully  examined  the  rulings  of  the  court  brought  here  on  the 
fourteenth,  fifteenth,  sixteenth,  eighteenth,  twenty-first,  and  twenty-second 
bills  of  exceptions,  in  so  far  as  they  are  properly  before  us,  and,  without  dis- 
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eoBsing  them  in  detail,  only  deem  it  necessary  to  say  that  we  find  no  such 
error  on  these  rulings  as  would  justify  a  reversal  of  the  judgment.* 

Finding  no  reversible  error  in  the  rulings  of  the  court,  either  upon  the 
prayers  or  the  evidence,  and,  as  the  case  was  fully  and  fairly  submitted  to 
the  jury,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


BIRMINGHAM  RY.,  LIGHT  ft  POWER  CO.  v.  McDANIEL. 

(Alabama  —  CTourt  of  Appeals.) 

Basaenoers;  AcMon  fwr  Failure  to  Let  Passenger  Off  at  Proper  DesUna^ 

Uon;  Complaint. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  69  80.  334. 

The  complaint  is  as  follows: 

"  Count  1.  Plaintiff  claims  of  the  defendant  corporation  the  sum  of  $1,000 
as  damages  for  that  heretofore,  to  wit,  on  the  1st  day  of  January,  1910, 
plaintiff  was  a  passenger  on  a  street  car  operated  by  the  defendant  corpora- 
tion, for  the  common  carriage  of  passengers  for  hire  in  Jefferson  county,  Ala., 
through  its  servants,  agents,  or  employees,  and  plaintiff  avers  that,  while  so  a 
passenger  on  one  of  defendant's  cars  so  operated,  she  notified  defendant's  con- 
ductor in  charge  of  said  car  that  she  desired  to  alight  at  Annie  street,  a  point 
on  said  street  car  line,  which  was  to  be  passed  by  said  street  car,  which  was 
a  regular  stopping  place  for  taking  on  and  letting  off  passengers  on  said 
street  car,  and  plaintiff  avers  that  she  was  wrongfully  carried  beyond  said 
Aimie  street,  and  was  wrongfully  discharged  and  put  off  at  another  and  dif- 
ferent place  in  the  nighttime,  and  that  said  place  was  strange  to  her,  and 
that  as  a  proximate  consequence  thereof  she  wandered  in  a  strange  place  in 
the  nighttime,  and  was  greatly  shocked,  and  suffered  great  mental  anxiety, 
inconvenience,  and  annoyance,  and  was  greatly  delayed  in  her  joum^,  all  to 
her  great  damage  as  aforesaid ;  and  hence  this  suit. 

''Count  2.  Plaintiff  claims  of  defendant  corporation  the  sum  of  $1,000 
as  damages  for  that  heretofore,  to  wit,  on  the  Ist  day  of  January,  1910,  the 
plaintiff  was  a  passenger  on  a  street  car  operated  by  the  defendant  through 
its  agents,  servants,  or  employees,  acting  within  the  line  or  scope  of  their 
employment,  for  the  common  carriage  of  passengers,  and  was  wrongfully  dis- 
charged in  the  nighttime,  at  a  place  that  was  strange  and  unusual  to  her, 
and  at  a  different  place  to  Annie  street,  the  place  of  plaintiff's  destination, 
and  as  a  proximate  consequence  thereof  plaintifT  suffered  great  mental  anxiety, 
and  physical  pain,  and  inconvenience  and  annoyance,  and  was  compelled  to 
walk  for  a  long  distance  in  the  nighttime,  and  was  delayed  in  her  journey  to 
a  sick  relative  to  whom  she  was  going,  to  her  great  damage  as  aforesaid; 
hence  this  suit. 

**  Count  3.    Plaintiff  claims  of  the  defendant  corporation  the  sum  of  $1,000 


^  Portion  of  opinion  not  material  to  street  railway  law  omitted. 
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as  damages  for  that  heoretofore,  to  wit,  on  the  let  day  of  Januaiy,  1910, 
plaintiff  was  a  passenger  on  a  street  car  operated  by  the  defendant  corpora- 
tion, through  its  servants,  agents,  or  employees,  for  the  common  carriage  of 
passengers  for  hire,  and  defendant's  conductor  in  charge  of  the  car  upon  which 
plaintiff  was  a  passenger  wilfully,  wantonly,  or  intentionally  directed  plaintiff 
to  alight,  in  the  nighttime,  at  a  place  that  was  strange  to  the  plaintiff  and 
that  was  not  the  place  of  her  destination,  and  said  conductor  knew  and  was 
conscious  of  the  fact,  at  the  time^  that  if  plaintiff  was  put  off,  in  the  night- 
time, at  a  strange  place,  she  would  suffer  great  mental  distress,  inconvenience, 
and  annoyance,  but,  notwithstanding  such  knowledge  and  consciousness  on  the 
part  of  the  conductor,  he  wilfully,  wantonly,  or  intentionally  caused  the 
plaintiff  to  alight  at  a  different  place  to  the  place  of  her  destination,  to  her 
great  damage  as  aforesaid;  and  hence  this  suit/' 

Opinion  by  Pelham,  J.: 

The  averments  of  the  first  and  second  counts  of  the  complaint  can  be  con- 
strued as  alleging  the  relation  of  passenger  and  carrier  between  the  parties  to 
the  suit  in  such  a  way  as  to  show  the  duty  owing  from  the  latter  to  the 
former  growing  out  of  such  a  relationship  to  have  been  breached  by  a  wrong 
done  by  the  defendant,  or  its  conductor,  and  under  the  established  rule  in  this 
State  permitting  general  averments  of  the  breach  or  wrong  complained  of  in 
terms  but  little  short  of  legal  conclusions,  where  a  relationship  out  of  which 
a  duty  arises  is  shown  to  exist,  the  demurrers  interposed  to  these  counts  were 
properly  overruled.  Birmingham  Ry.  Co.  v.  Adams,  146  Ala.  267,  40  South. 
385,  119  Am.  St  Rep.  27 ;  Southern  Ry.  Ck).  v.  Burgess,  143  Ala.  364,  42  South. 
36;  N.  &  C.  R.  R.  Co.  V.  Martin,  117  Ala.  367,  23  South.  231;  Armstrong  v. 
Montgomery  Street  Ry.  Co.,  123  Ala.  233,  26  South.  349. 

The  third  count  of  the  complaint,  however,  was  clearly  subject  to  the 
demurrers  interposed  to  it.  Construing  the  allegations  of  this  count  most 
strongly  against  the  pleader,  the  act  of  the  conductor  complained  of  in  put- 
ting the  plaintiff  off  at  another  place  than  her  destination  could  have  been 
induced  by  a  request  upon  her  part  to  be  put  off  at  that  place.  The  act  oi  the 
conductor  in  putting  the  plaintiff  off  at  this  place  is  not  alleged  to  be  wrong- 
ful, nor  will  ^e  averment  that  it  was  wilfully,  wantonly  or  intentionally  done 
carry  with  it  such  an  allegation,  by  inference  or  otherwise,  when  the  count  is 
being  tested  by  demurrer  and  its  allegations  to  be  construed  most  strongly 
against  the  pleader.  This  count  makes  no  averment  and  contains  no  facta 
disclosing  the  plaintiff's  right  to  be  carried  by  the  defendant  company  to  the 
particular  place  styled  in  the  complaint  as  "the  place  of  her  destination,** 
and  it  is  not  averred,  nor  is  it  shown  by  the  facts  stated,  that  any  duty 
rested  upon  the  defendant  to  carry  the  plaintiff  to  the  point  of  her  destination. 
It  is  not  shown  or  alleged  that  the  plaintiff's  destination  was  on  the  defend- 
ant's line  of  railroad,  or  that  the  defendant's  conductor  had  any  information 
or  knowledge  with  reepect  to  the  plaintiff's  destination,  or  that  such  want  of 
information  or  knowledge  was  due  to  negligence  on  the  part  of  the  defendant 
or  its  conductor.  It  does  not  appear  from  the  allegations  of  this  count  of  the 
complaint  that  the  plaintiff  paid  her  fare  to  this  place  alleged  as  her  destina- 
tion, or  informed  the  conductor  of  it,  or  of  the  place  she  desired  or  intended 
to  make  the  end  of  her  journey,  or  at  which  she  wanted  to  disembark  from 
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the  car.  For  aught  that  appears  from  the  allegations  of  this  count  of  the 
complaint,  it  may  be  that  the  plaintiff's  destination  referred  to  was  not  on, 
but  off  of  or  beyond,  the  defendant's  c&r  line,  and  that  the  plaintiff  was 
directed  to  get  off  or  was  put  off  by  the  conductor  at  a  point  on  defendant's 
line  of  railroad  of  her  own  choice  and  at  her  own  request.  It  does  not 
appear  but  that  plaintiff  was  carried  to  the  point  on  defendant's  car  line 
nearest  to  the  place  of  her  destination,  and  was  put  off  there,  even  though  a 
strange  place  to  her,  because  of  her  desire  to  be  put  off  at  that  place.  The 
allegation  that  this  was  a  strange  place  and  known  by  the  conductor  to  be 
strange  to  the  plaintiff,  and  that  the  conductor  intentionally  (wilfully  or 
wantonly  adds  nothing  as  used  in  this  connection)  put  the  plaintiff  off  at  this 
place,  when  no  duty  resting  upon  the  defendant  is  averred  or  shown  to  carry 
the  plaintiff  to  the  place  of  her  destination,  and  that  place  is  not  so  much  as 
shown  to  be  known  to  the  conductor  or  to  have  been  on  the  defendant's  rail- 
road, does  not  state  facts  showing  a  breach  of  duty  by  the  defendant  or  a 
wrongful  act  of  its  conductor,  and,  in  the  absence  of  any  general  allegation 
that  the  act  was  wrongful,  is  insufficient.  There  being  no  allegation  that  the 
act  complained  of  was  wrongful,  and  no  facts  stated  showing  a  wrong  or 
breach  of  duty,  or  from  which  such  a  conclusion  could  be  drawn  under  the 
recognized  rules  of  ccmstruction,  the  defendant's  demurrers  to  this  count 
should  have  been  sustained. 

This  case  is  before  us  on  the  record  without  a  bill  of  exceptions,  and  no 
errors  are  iMsigned  except  those  we  have  discussed. 

Reversed  and  remanded. 


BIRMINGHAM  RY.  LIGHT  &  POWER  CO.  v.  LEACH. 

(Alabama  —  Court  of  Appeals.) 

Itutrttctiana;  Separate  Bequests;  BUI  of  Exceptions f  Evidence;  Qiie«* 
tUm  for  Jury;  Duty  of  Motorman  to  LooTc  Out;  Wanton  Negligence; 
Collision  with  Pedestrian  Crossing  Street  at  Night. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  59  So.  368. 

The  caption  in  the  bill  of  exceptions  referred  to  in  the  opinion  is  as  follows: 
**  That  at  the  conclusion  of  the  court's  oral  charge  the  defendant  in  open 
court,  and  in  the  presence  of  the  jury,  and  before  it  retired,  requested  the 
court  separately  and  severally  in  writing  to  give  to  the  jury  each  of  the 
following  charges.  The  court  thereupon  separately  and  severally  refused  to 
give  each  of  said  written  charges  so  requested  by  the  defendant,  and  indorsed 
on  it  the  words:  'Refused.  C.  C.  Nesmith,  Judge.'  And  the  defendant  then 
and  there  in  open  court,  in  the  presence  of  the  jury,  and  before  it  retired, 
separately  and  severally  excepted  to  the  refusal  of  the  court  to  give  each  of  the 
charges  requested  by  it."  The  fourth  charge  is  as  follows:  "The  court 
charges  the  jury  that,  if  they  believe  the  evidence,  the  motorman  in  charge 
of  the  car  which  struck  plaintiff  was  not  required  to  stop  his  car  before 
crossing  Twenty-fourth  street.     (5)  The  court  diarges  the  jury  that  the  mere 
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fact,  if  it  be  &  fact,  that  the  car  which  struck  plaintiff  waa  miming  at  twenty 
miles  an  hour  as  it  was  crossing  Twenty-fourth  street,  is  simple  negligence 
only.''  ''(7)  The  fact,  if  it  be  a  fact,  that  the  said  car  which  struck  plaintiff 
was  running  at  twenty  miles  an  hour  at  the  time  of  the  accident,  does  not  in 
and  of  itself  constitute  wantonness." 

Opinion  by  Pelham,  J. : 

The  appellee  brought  his  suit  in  the  trial  court  to  recover  damages  of  the 
appellant  for  personal  injuries,  and  the  case  was  submitted  to  the  jury  on  the 
second  count  of  the  complaint  alone,  ailing  wilful,  wanton  or  intentional 
conduct  on  the  part  of  the  defendant,  its  servants  or  employees  in  charge  of 
defendant's  street  car  in  running  the  same  against  and  injuring  appellee,  who 
was  attempting  to  cross  one  of  the  streets  in  the  city  of  Birmingham  in  the 
nighttime  at  or  near  the  intersection  of  two  public  streets. 

The  assignments  of  error  are  based  on  the  court's  refusal  to  give  certain 
charges  requested  in  writing  by  the  appellant,  and  overruling  a  motion  for  a 
new  trial.  The  appellee  insists  in  two  brieifs  filed  by  counsel  that  no  separate 
exception  is  shown  to  have  been  reserved  to  the  refused  charges,  and  that 
therefore  the  appellant  is  in  no  position  to  complain  of  the  court's  action  in 
refusing  the  charges.  Under  the  statute  separate  exceptions  to  written  charges 
given  or  refused  are  presumed.  Code,  §  3016 ;  Ghoate  ▼.  Ala.  Gt.  So.  R.  R.  Co., 
170  Ala.  590,  54  South.  507;  O'Connor  v.  Dickson,  112  Ala.  304,  311,  20  South. 
413. 

Charges  must  be  requested  separately,  and  if  requested  in  bulk  the  court 
cannot  be  put  in  error  for  refusing  all  if  one  of  them  is  bad.  Stowers  Furni- 
ture Co.  V.  Brake,  158  AJa.  639,  48  South.  89;  Jones  v.  State,  150  Ala.  54,  43 
South.  179. 

The  case  relied  upon  by  appellee  (Town  of  Vernon  v.  Wedgeworth,  148  Ala. 
490,  496,  42  South.  749,  and  the  authorities  cited  there,  which  are  also  cited  by 
appellee)  is  to  the  same  effect,  and  these  authorities  do  not  hold,  as  contended 
by  appellant,  that  the  trial  court  cannot  be  put  in  error  for  refusing  charges 
unless  an  exception  to  each  separate  charge  is  shown,  but  only  that  if  not 
requested  separately  the  court  will  not  be  put  in  error  if  one  of  the  charges 
is  erroneous. 

The  recitals  in  the  bill  of  exceptions  in  this  case  clearly  show  that  the 
charges  were  requested  separately,  and  that  each  was  separately  considered 
and  marked  ^refused"  by  the  presiding  judge  (Ala.  S.  &  W.  Co.  v.  Griffin, 
149  Ala.  423,  42  S.  W.  1034),  and  there  can  be  no  question  but  that  the 
action  of  the  trial  court  in  refusing  each  of  these  charges  is  properly  pre- 
sented to  this  court  for  review.  (The  reporter  will  set  out  in  the  statement 
of  the  case  the  caption  immediately  preceding  the  refused  charges  shown  by 
the  bill  of  exceptions  on  page  20  of  the  transcript.) 

The  appellant  insists  that  the  evidence  as  shown  by  the  bill  of  exceptions 
contains  no  proof  that  the  defendant  owned  or  operated  the  railroad,  or  the 
car  that  struck  the  plaintiff,  or  that  the  motorman  was  an  employee  of  the 
defendant  company.  This  point  does  not  seem  to  have  been  disputed  on  the 
trial,  and  the  entire  course  of  the  trial  and  the  charges  requested  by  the 
defendant  plainly  show  that  the  ownership  and  operation  of  the  car  by  the 
defendant  was  not  questioned  or  challenged  in  any  way,  but  was  treated 
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throogfaout  as  matter  over  which  there  was  no  controversy.  The  witness 
Stewart  was  asked  about  the  equipment  of  the  cars  of  the  Birmingham  Rail- 
way, Light  k  Power  Company  with  reference  to  the  time  of  the  injury,  and 
the  defendant's  counsel,  among  other  objections,  objected  to  the  question  on 
the  ground  that  the  condition  of  the  particular  car  causing  the  injury  was  not 
shown  to  be  known  to  the  witness.  The  defendant  requested  charges  in  which 
it  referred  to  the  car  in  question  as  the  defendant's  car,  and  to  the  person 
operating  the  car  as  the  motorman  in  charge  of  the  car.  In  passing  upon  a 
similar  objecti<m  in  a  comparatively  recent  case,  and  made  by  this  same 
appellant,  the  Supreme  Court  has  said:  **  It  occurs  to  us  that  the  objecti<m 
is  too  technical  to  be  meritorious.  The  course  of  the  trial,  the  questions 
propounded  by  the  defendant's  counsel,  and  the  charges  asked  by  the  defend- 
ant, all  indicate  that  the  point  now  raised  was  not  disputed,  llie  ownership 
and  operation  of  the  ears  by  the  defendant  company  was  not  raised  on  the 
trial,  but  appears  to  have  been  unquestioned."  B.  R.  L.  &  P.  Co.  ▼.  Taylor, 
152  Ala.  106,  109,  44  South.  580,  581.  What  was  said  in  that  case  applies 
equally,  and  with  as  compelling  force,  to  the  instant  case. 

There  was  sufficient  evidence  to  submit  to  the  jury  the  question  of  the  plain- 
tiff's right  to  recover  on  the  second  count,  alleging  wanton,  wilful  or  inten- 
tional injury.  There  was  evidence  that  the  plaintiff,  while  attempting  to  cross 
a  street  in  the  city  of  Birmingham  at  a  street  crossing  in  a  populous  section 
of  the  city,  where  people  ferquently  crossed  the  street,  was  run  against  by  a 
street  car  running  at  a  rate  of  speed  of  about  twenty  miles  an  hour;  that 
this  injury  occurred  at  night;  that  plaintiff  did  not  see  the  car  until  it  struck 
him;  that  there  was  a  street  light  overhead  near  by  the  place  where  plaintiff 
was  struck,  which  was  giving  a  good  light,  and  the  car  had  a  headlight  that 
was  burning,  and  an  object  could  be  seen  on  the  track  for  a  distance  of  half 
a  block  or  more  in  front  of  the  car;  that  the  trade  was  straight  for  some  dis- 
tance (about  two  blocks)  in  the  direction  the  car  approached  the  place  of 
striking  the  plaintiff,  and  the  view  unobstructed ;  that  the  car  could  have  been 
stopped  in  twenty-five  or  thirty  feet»  but  was  not  stopped  after  striking  plain- 
tiff until  it  had  gone  the  distance  of  about  half  a  block;  that  no  signal  or 
warning  was  given  before  the  car  struck  the  plidntiff,  knocking  him  several 
feet  from  the  track. 

There  was  no  direct  proof  that  the  motorman  was  keeping  a  lookout,  but 
this  he  is  required  to  do  by  law  (Anniston  Electric  &  Gas  Co.  v.  Elwell,  144 
Ala.  317,  42  South.  45),  and,  it  being  at  a  populous  crossing  in  a  city  where 
people  were  likely  to  be  crossing,  it  must  be  presumed  the  motorman  was 
conscious  of  the  surroundings  and  conditions  (L.  &  N.  R.  R.  Co.  v.  Davener, 
162  Ala.  660,  50  South.  276),  and  this  inference  or  presumption  is  a  proper 
matter  to  submit  to  the  jury  to  determine  whether  he  did  know  of  such 
conditions  (C.  of  G.  Ry.  Co.  v.  Partridge,  136  Ala.  587,  34  South.  927),  and 
if  he  did  know  of  them,  and  knew  that  his  conduct  in  the  running,  operation 
or  management  of  the  car  would  likely  or  probably  result  in  injury,  and 
through  reckless  indifference  to  consequences,  or  consciously  and  intentionally, 
on  his  part,  the  injury  was  inflicted,  it  would  be  such  an  act  as  would  entitle 
the  plaintiff  to  recover  under  the  second  count  of  his  complaint,  alleging 
wanton,  wilful  or  intentional  injury. 

Under  the  evidence  in  this  case  it  was  properly  left  to  the  jury  to  say 
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whether  the  motorman  did  any  act  or  omitted  to  do  any  act  with  reckless 
indifference  or  disregard  of  the  natural  or  probable  consequences  with  the 
consciousness  from  knowledge  of  existing  circumstances  and  conditions  that 
his  conduct  would  prolwbly  result  in  injury;  and,  if  the  Jury  arrived  at  such 
a  conclusion,  this  would  be  wanUmness  for  which  the  plaintiff  could  recover 
under  the  second  count,  alleging  a  wanton,  wilful  or  intenticmal  injury,  even 
though  the  jury  should  also  believe  there  was  no  intention  to  inflict  the 
injury.  B.  R.  L.  A  P.  Co.  v.  Landrum,  153  Ala.  102,  46  South.  198,  127  Am. 
fit.  Rep.  25;  L.  &  N.  R.  R.  Co.  V.  Anchors,  114  Ala.  402,  22  South.  279,  (t2  Am. 
St  Rep.  lie.  See  also  the  case  of  B.  R.  L.  A  P.  Co.  v.  Oldham,  141  Ala.  195, 
200,  37  South.  452,  3  Ann.  Cas.  333,  in  which  it  was  said,  under  somewhat 
similar  facts  to  those  presented  in  this  case,  that  a  recovery  under  the  count 
alleging  wanton,  wilful  or  uitentional  negligence  was  properly  submitted  to 
the  jury. 

The  fourth  charge  requested  by  the  defendant  was  properly  refused.  It 
could  be  construed  to  mean  that  no  duty  rested  on  the  motorman  to  stop  his 
car  before  crossing  Twenty-fourth  street  even  though  be  saw  the  plaintiff  on 
the  crossing  and  could  have  stopped  the  car  in  time  to  have  prevented  the 
injury,  and  knew  that  by  not  stopping  he  would  strike  and  injure  the 
plaintiff. 

The  court  cannot  be  put  in  error  for  refusing  the  chaiges  requested  by  the 
defendant  seeking  to  instruct  the  jury  that  the  rate  of  speed  at  which  the  car 
was  run  did  not  constitute  wanton  negligence,  or  that  it  was  but  simple  negli- 
gence. While  probably  these  charges  may  have  correctly  stated  abstract 
propositions  of  law,  as  applied  to  this  case  the  charges  were  decidedly  mis- 
leading, as  it  depended  entirely  upon  the  surrounding  conditions  and  attendant 
circumstances  and  what  the  jury  believed  from  the  evidence  as  to  these  matters 
whether  this  running  at  the  rate  of  speed  shown  by  the  evidence  was  but 
simple  negligence.  If  the  jury  believed  from  the  conditions  surrounding  and 
causing  the  injury  as  shown  by  the  evidence  that  there  was  a  likelihood  of 
peril  to  the  plaintiff  known  to  the  motorman,  and  through  reddess  indifference 
to  consequences  he  consciously  and  intentionally  caused  the  ear  to  run  ova* 
the  crossing  at  such  a  reckless  rate  of  ^>eed  that  it  would  be  impossible  or 
impracticable  to  prevent  striking  the  plaintiff,  this  would  amount  to  wanton- 
ness. N.  J.  &  K.  C.  R.  R.  Co.  V.  Smith,  153  Ala.  127,  45  South.  57,  127  Am. 
St.  Rep.  22.  Running  a  car  across  a  public  thoroughfare  at  such  a  high  rate 
of  speed  as  that  injury  cannot  be  prevented  after  discovering  the  peril  may 
constitute  wanton  negligence.  4  Mayfleld's  Dig.,  p.  300,  §  93,  and  authorities 
there  cited.  No  error  can  be  imputed  to  the  court  in  refusing  charges  having 
a  misleading  tendency,  even  though  they  assert  a  correct  proposition  of  law. 
Atlanta  &  Birmingham  A.  L.  Ry.  Co.  v.  Wheeler,  154  Ala.  530,  46  South.  262; 
So.  Ry.  Co.  V.  Hobbs,  151  Ala.  335,  43  South.  844. 

The  court  was  not  in  error  in  overruling  the  defendant's  motion  for  a  new 
trial,  and,  as  no  reversible  error  is  presented  by  the  assignments  of  error,  the 
case  will  be  affirmed. 

Affirmed. 
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MURRAY  V.  RH(H)E  ISLAND  CO. 

(Rhode  Islamd — Supreme  Court.) 

Injuries  to  Paasetufer  White  Attempting  to  Alight!  Evidence. 

Deivndaivt  brings  exoeptitms  from  refusal  of  trial  court  to  grant  new  trial 
after  verdict  for  plaintiff.    Reported  82  AtL  1. 

Opinion  Feb  Cubiam: 

The  plaintiff  testified  that  she  stood  up  when  the  car  started  from  Peace 
street,  and  signaled  to  the  conductor  to  let  her  off  at  Whitmarsh  street;  that 
she  sat  down  until  the  car  came  to  a  full  stop,  when  she  arose,  and,  stepping 
ouV  by  two  people  who  were  seated  at  her  right,  was  stepping  <m  the  nmning 
board,  just  in  the  act  of  stepping  onto  the  sidewalk,  when  the  car  started  with 
a  sudden  jerk  and  threw  her  onto  the  sidewalk.  Her  sister,  who  was  with  her, 
but  who,  not  having  reached  her  destination,  remained  on  the  car,  corroborated 
the  plaintiff  as  to  the  sigdal  and  her  sitting  down  again.  As  to  the  plaintiff's 
leaving  the  car,  this  witness  testified:  ''  I  was  sure  the  car  stopped,  and  she 
stood  up  to  get  out."  She  said  that  she  took  no  notice  of  her  getting  out  past 
two  people  in  the  seat;  that  then  she  did  not  see  her  until  she  saw  her  falling 
off  to  the  sidewalk;  that  she  did  not  hear  any  signal  given  to  start  after  the 
car  stopped  for  the  plaintiff  to  get  off;  that  when  she  saw  her  falling  off  the 
car  was  going.  In  answer  to  a  question  she  said:  "Yes;  when  I  saw  her 
falling  off  I  realized  the  car  was  going.''  There  was  no  further  corroboration 
of  the  plaintiff's  statement  that  the  car  was  still  when  she  stood  up  to  get  off. 

The  trial  judge,  in  denying  the  defendant's  motion  for  a  new  trial,  said: 
**  The  testimony  strongly  preponderates  to  the  effect  that  she  left  the  car  while 
it  was  in  motion.  If  her  right  to  recover  turned  upon  her  leaving  the  car 
while  it  was  in  motion,  the  verdict  could  not  be  sustained."  He  said,  how- 
ever :  **  The  place  where  her  key  was  picked  up  in  the  morning  indicates  pretty 
well  where  she  went  off  the  car.  As  she  sat  about  middle  of  the  car,  tfao 
rear  end  of  the  car,  when  she  went  off,  must  have  been  about  at  the  white  post, 
comer  of  Whitmarsh  street,  where  she  desired  to  alight.  According  to  the 
conductor's  testimony  the  car  was  then  'merely  crawling'  and  'coming  to  a 
stop.'  The  jury  was  warranted  from  the  evidence  in  finding  that  she  went  off 
the  car  at  that  point.  It  cannot  be  said  as  a  matter  of  law  that  she  was 
guilty  of  neglig^ice  in  leaving  the  car  in  these  circumstances.  She  testified 
that  the  car  started  with  a  sudden  jerk  just  as  she  was  stepping  onto  the  side- 
walk. The  conductor  testified  that  at  this  white  post,  after  the  two  men  left 
the  car,  he  struck  the  bell  to  go  ahead.  If  the  car  had  slowed  down  to  a  mere 
crawl,  and  was  coming  to  a  stop,  and  two  passengers  had  left  it  before  the 
conductor  gave  the  signal  to  go  ahead^  he  should  have  ascertained  whether 
some  other  passenger  was  also  in  the  act  of  leaving  the  car  before  signaling 
for  the  car  to  go  ahead.  This  he  did  not  do.  It  is  probable  from  the  evidence 
that  the  plaintiff,  attempting  to  alight  before  the  car  stopped,  was  thrown  by 
the  sudden  starting  up  of  the  car  upon  the  conductor's  signal,  and  the  jury 
was  warranted  in  so  finding." 
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The  theoiy  that  the  car  had  slowed  down  to  a  mere  crawl  and  was  coming 
to  a  stop  when  the  plaintiff  started  to  alight  is  not  supported  by  the  testimony 
of  any  of  the  witnesses  for  the  plaintiff.  Upon  an  examination  of  the  testi- 
mony of  the  other  witnesses,  we  find  a  general  agreement  that  the  car  was  not 
slowing  down  when  the  plaintiff  arose  to  get  off;  that  the  slowing  down  had 
taken  place  before;  and  that  the  car  was  not  only  in  motion  at  that  time, 
but  that  it  was  proceeding  at  a  considerable  rate  of  speed.  Witnesses  testify 
variously  that  it  was  going  quite  fast;  that  it  was  going  at  a  moderate  speed; 
that  it  was  proceeding  at  not  a  very  quick  rate  of  speedy  but  was  under  quite 
a  little  headway;  that  it  was  in  fairly  rapid  motion,  and  gaining  in  speed. 
We  do  not,  therefore,  find  in  the  evidence,  either  of  witnesses  for  the  plaintiff 
or  for  the  defendant,  any  support  for  the  theory  that  the  plaintiff  was  thrown 
by  the  sudden  starting  up  of  the  car  while  it  was  merely  crawling  and  coming 
to  a  stop. 

We  think  that  the  evidence  as  to  the  place  where  the  plaintiff's  key  was 
found  the  next  morning  cannot  avail  to  overcome  the  evidence  that  the  plaintiff 
fell  off  the  car  further  along  toward  Princeton  avenue.  The  key  might  well 
bound  somewhat  from  the  place  where  it  struck  in  falling,  and  might  easily 
have  been  moved  from  the  place  where  it  fell  by  c<mtact  with  the  feet  of  trav- 
elers upon  the  sidewalk.  The  finding  of  the  key  near  the  place  where  the 
plaintiff  said  she  fell  from  the  car  was  an  incident  to  be  considered,  but  we 
do  not  think  it  can  bo  regarded  as  ccmdusive.  In  our  opinion  the  verdict 
failed  to  do  justice  between  the  parties.  The  motion  for  a  new  trial  should 
have  been  granted. 

The  defendant's  exception  to  the  decision  of  the  Superior  Court  denying  its 
motion  for  a  new  trial  is  sustained.  The  defendant  takes  nothing  by  its  other 
exceptions. 

The  case  is  remitted  to  the  Superior  Court  for  a  new  triaL 


AMBRIDGE  BOROUGH  v.  PITTSBURG  &  B.  ST.  RY.  CO. 

(Pennsylvania  —  Supreme  Court) 

Brnid  ContUUoned  to  Lay  Tracks  WWiin  Specified  Time;  Beoaveti^  of 
Penalty  of  Bond;  Idquidated  Damages, 

Detendaitt  appeals  from  judgment  for  plaintiff.    Reported  82  Atl.  1105. 

Opinion  in  Court  of  Common  Pleas  per  Sweabingen,  P.  J.: 
''  The  borough  of  Ambridge,  a  municipal  corporation  of  Beaver  county,  Pa., 
brought  this  action  against  the  Ecobridge  Street  Railway  Company,  the  French 
Point  Street  Railway  Company  and  the  Liberty  Land  Company,  corporations 
organized  and  existing  under  the  laws  of  Pennsylvania,  to  recover  the  simi  of 
$5,000,  with  interest  from  November  16,  1906.  AX  the  trial,  there  being  no 
dispute  as  to  the  facts,  the  jury,  by  direction  of  the  court,  rendered  a  verdict 
in  favor  of  the  plaintiff  and  liquidated  the  amount  at  $6,225.  The  defendants 
then  moved  the  court  to  grant  a  new  trial,  and  took  a  rule  for  judgment  turn 
obstante  veredicto.    On  May  15,  1905,  the  borough  of  Ambridge  entered  into 
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a  written  agreemeiit  with  said  Eoobridge  Street  Railway  Company  and  the 
French  Point  Street  Railway  Company,  wherein  said  borough  granted  to  them 
the  right  to  tsonstnict  tracks  upon  certain  streets  of  said  borough;  the  con- 
tract, however,  being  subject  to  approval  by  the  council  of  said  borough.  A 
copy  of  said  contract  marked  '  Exhibit  A'  is  attached  to  the  plaintiff's  state- 
ment of  demand.  Subsequently,  on  May  26,  1906,  the  borough  council  did 
ratify  and  approve  said  contract  upon  condition  that  the  bondsmen  in  a  certain 
action  brought  by  J.  D.  Martsolf  et  al.  against  said  Ecobridge  Btreet  Railway 
Company  should  be  released  from  liability,  and  the  costs  and  expenses  in 
relation  thereto  paid.  Said  bondsmen  were  released  and  said  costs  and 
expenses  were  paid. 

''At  the  time  said  contract  of  May  16,  1906,  was  executed,  said  Eoobridge 
Street  RaUway  Company  and  the  French  Point  Street  Railway  Company,  as 
principals,  and  said  Liberty  Land  Company,  as  surety,  entered  into  a  joint 
and  several  bond  to  said  borough  of  Ambridge  in  the  sum  of  $6,000,  wherein, 
after  reciting  and  referring  to  said  contract,  the  following  appears:  '  Whereas, 
it  is  the  intention  of  said  principals,  as  specified  in  their  said  contract,  to 
construct  and  operate  by  electric  power  within  one  year,  a  street  railway  on 
Merchant  street  in  the  borough  of  Ambridge,  and  likewise  that  the  said  street 
railway  shall  be  of  double  track  from  Fourteenth  street  to  Charles  street  and 
double  track  on  said  Fourteenth  street,  and  further,  that  the  said  principals, 
or  one  of  them,  shall  construct  and  operate  or  cause  to  be  constructed  and 
operated  a  street  railway  by  electric  power  within  eighteen  months  from  this 
date  through  the  property  of  the  Liberty  Land  Company  to  the  line  of  the 
borough  of  Baden ;  and  in  consideration  of  the  ratification  and  the  approval  of 
the  above-mentioned  contract  by  the  council  of  the  borough  of  Ambridge,  this 
bond  is  executed  and  delivered  to  take  effect  and  be  binding  on  the  principals 
and  surety  immediately  upon  the  ratification  and  approval  of  said  contract  by 
the  said  council.  Now,  the  condition  of  the  above  obligation  is  such  that  if 
the  above-named  principals,  or  either  of  them,  construct  and  operate  or  cause 
to  be  constructed  and  operated  within  one  year  a  street  railway  on  Merchant 
street  of  double  track  from  Fourteenth  street  to  Charles  street,  and  also  con- 
struct and  operate,  or  cause  to  be  constructed  and  operated  within  eighteen 
(18)  months  a  street  railway  from  Merchant  street  to  the  line  of  the  borough 
of  Baden  (double  track  on  Fourteenth  street)  then  this  obligation  to  be  void, 
otherwise  it  is  to  remain  in  full  force  and  virtue.'  A  copy  of  said  bond, 
marked  '  Exhibit  C,'  is  attached  to  the  statement  of  demand. 

"  That  portion  of  said  line  of  railway  which  was  to  be  constructed  within  the 
borough  of  Ambridge  was  completed  within  the  time  named.  But  neither  of 
said  principals  in  said  bond  constructed  and  operated,  within  eighteen  months 
from  the  date  thereof,  a  line  of  street  railway  through  the  property  of  the 
Liberty  Land  Company  from  the  borough  of  Ambridge  to  the  borough  of  Baden, 
as  provided  in  said  bond.  The  borough  of  Ambridge  lies  upon  the  right  bank 
of  the  Ohio  river  in  the  county  of  Beaver,  and  the  borough  of  Baden  lies  about 
two  miles  further  down  the  said  river.  The  latter  borough  was  at  the  time 
the  bond  was  given  connected  by  a  line  of  street  railway  with  the  other  bor- 
oughs and  towns  upon  that  side  of  the  Ohio,  including  Rochester  and  Beaver, 
and  with  New  Brighton  and  Beaver  Falls  upon  the  Beaver  river,  which  empties 
into  the  Ohio  river  at  Rochester.    December  3,  1906,  after  the  said  period  of 
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eighteen  monthB  had  expired,  the  council  of  the  borough  of  Ambridge  delivered 
said  bond  to  the  borough  eolicitor  and  instructed  him  to  collect  the  same. 
This  suit  was  filed  May  1,  1907.  The  said  line  of  railway  from  Ambridge  to 
Baden  was  afterwards  completed,  to  wit,  about  August  1,  1907. 

"The  plaintiff  introduced  no  evidence  of  the  damages  sustained  by  it  on 
account  of  the  failure  to  complete  said  railway  within  the  time  named  in  the 
bond.  It  alleged  that  the  sum  of  $5,000  named  in  the  bond  was  a  liquidation 
of  the  damages,  and  therefore  it  sought  to  recover  that  amount.  The  de- 
fendants denied  that  the  said  sum  was  a  liquidation  of  the  damages,  and 
ayerred  that  it  was  but  a  penalty.  It  therefore  claims  that  the  court  should 
have  directed  a  verdict  in  favor  of  the  defendant,  and  that  the  court  should 
now  enter  judgment  in  favor  of  the  defendant  non  obstante  veredicto. 

''This  question  is  always  difficult,  for  the  reason  that  the  courts  have  not 
adopted  a  definite  rule  upon  the  subject.  What  the  parties  themselves  name 
the  sum  specified  is  not  controlling.  The  best  statement  of  the  rule  we  have 
been  able  to  find  is  that  given  in  Emery  v.  Boyle,  200  Pa.  249,  49  Atl.  779, 
where  Justice  Fell  quotes  with  approval  from  Mardi  v.  Allabougfa,  103  Pa. 
335,  as  follows:  'The  question  *  *  *  is  to  be  determined  by  the  inten- 
tion of  the  parties,  drawn  from  the  words  of  the  whole  contract,  examined  in 
the  light  of  its  subject-matter  and  its  whole  surroundings;  and  in  the  exam- 
ination we  must  consider  the  relation  which  the  sum  stipulated  bears  to  the 
extent  of  the  Injury  which  may  be  caused  by  the  several  breaches  provided 
against,  the  ease  or  difficulty  of  measuring  a  breach  in  damages,  and  such 
other  matters  as  are  legally  or  necessarily  inherent  in  the  transaction.'  And 
the  justice  further  declares :  '  The  difficulty  of  measuring  the  damages  which 
would  result  from  a  breach  of  contract  is  always  an  important  element,  if  not 
a  controlling  one,  in  determining  whether  the  intention  of  the  parties  was  to 
fix  a  sum  certain  as  the  just  amount  to  be  recovered,  instead  of  leaving  the 
question  to  the  uncertain  estimate  of  a  jury.' 

''  In  the  case  now  before  us  it  is  clearly  impossible  to  establish  by  evidence 
the  actual  damages  which  resulted  from  the  breach  of  the  contract  in  question. 
The  borough  was  granting  the  right  to  enter  tipon  and  occupy  its  streets  and 
the  principal  defendants  were  engaging  to  connect  these  tracks  with  others 
two  miles  away,  so  that  the  residents  of  Ambridge  might  reach  vrith  ease  the 
boroughs  and  towns  hereinbefore  enumerated.  It  is  true  the  borough  does  not 
ride  upon  street  railways,  but  its  residents  do;  and  in  making  the  agreement 
the  borough  was  acting  as  the  representative  of  its  people.  The  parties  them- 
selves considered,  as  shown  by  their  agreement,  that  it  was  important  to  have 
the  lines  completed  at  a  date  certain,  and  ample  time  was  given  to  do  so.  The 
failure  to  construct  the  line  within  the  time  stipulated  was  a  breach  of  the 
bond,  and  the  injured  party  became  entitled  to  the  damages  resulting.  By  no 
standard  of  which  we  have  knowledge  could  such  damages  be  ascertained  with 
any  degree  of  certainty.  And  it  must  be  assumed  that  this  difficulty  was  in 
the  contemplation  of  the  parties  when  the  bond  was  executed.  They  knew  it 
would  be  impossible  to  prove  the  actual  damages  in  case  the  line  was  not  com- 
pleted as  agreed.  This  is  therefore  a  reason  for  naming  a  sum  to  be  paid  in 
case  of  a  breach. 

"  The  case  at  bar  is  similar  to  the  very  recent  case  of  York  v.  York  Railways 
Company,  229  Pa.  236,  78  Atl.  128,  in  which  our  Supreme  Court  affirmed  a  judg- 
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ment  for  926,000  in  favor  of  the  city  of  York.  The  company  had  given  a  bond 
in  that  sum  conditioned  for  the  completion  of  tracks  upon  certain  streets  of 
said  city  within  three  years  after  the  date.  Work  had  been  promptly  com- 
menced, but  the  tracks  were  not  all  completed  within  that  time.  The  court 
there  held  that  the  amount  named  was  a  liquidation  of  the  damages.  We  can 
see  no  distinction  between  that  case  and  the  one  at  bar." 

Opinion  Pkb  Cubiam  : 

The  judgment  is  affirmed  on  the  opinion  of  the  learned  presiding  judge  of  the 
Common  Pleas. 


INDIANA  UNION  TRACTION  CO.  v.  DOWNEY. 

(Indiana  —  Supreme  Court.) 

OcUMan  VfUh  Vehicle;  Injury  to  Driver;  Vnlaufful  OhstrucUon  of 
Street  hy  Company;  Suffloienoy  of  Complaint;  Evidence  ae  to  I7n- 
lawful  Obstruction;  Instructions. 

Ddvndaivt  appeals  from  judgment  for  plaintiff.    Reported  08  N.  E.  634. 

Opinion  by  Cox,  C.  J. : 

Appellee  recovered  a  judgment  against  the  appellant  for  damages  for  personal 
injuries  alleged  to  have  been  received  by  him  in  a  collision  between  a  horse- 
drawn  vehicle  which  he  was  driving  and  one  of  the  passenger  cars  of  appellant 
on  a  street  crossing  in  the  city  of  Kokomo.  Appellant  unsuccessfully  demurred 
to  the  second  and  third  paragraphs  of  the  complaint,  and  issues  were  joined 
thereon  by  answer  of  general  denial.  With  a  general  verdict  for  appellee  the 
jury  returned  answers  to  special  interrogatories. 

As  the  first  cause  for  reversal,  it  is  contended  that  neither  paragraph  of  the 
complaint  states  a  cause  of  action,  and  that  therefore  the  trial  court  com- 
mitted error  in  overruling  its  demurrer  to  each  paragraph  upon  which  the 
case  was  tried. 

The  second  paragraph  reads  as  follows:  "And  for  a  second  and  further  para- 
graph of  plaintiff's  complaint,  Omer  Downey,  plaintiff,  says:  That  the  defend- 
ant is  a  corporation  duly  organised  and  doing  business  under  ihe  laws  of  the 
State  of  Indiana,  and  owned  and  operated  a  street  and  interurban  railway 
along  and  upon  Union  street  and  the  southern  extremity  of  said 
street  north  to  a  point  where  Taylor  street  crosses  Union  street  in 
the  city  of  Kokomo,  county  of  Howard,  State  of  Indiana,  on  the  13th 
day  of  April,  1006,  and  for  a  long  time  prior  thereto.  That  from  a  point 
where  Sycamore  street  crosses  Union  street,  in  said  city,  north  past  defendant's 
station  where  the  defendant  company's  cars  stop  for  the  purpose  of  letting 
passengers  on  and  off  and  for  loading  and  unloading  of  freight,  and  on  north 
past  Walnut  street  to  a  point  wher6  Taylor  street  crosses  Union  street,  the 
company  had  on  the  aforesaid  date  double  tracks  upon  which  said  defendant 
operated  their  cars  by  electricity.  That  on  the  13th  day  of  April,  1006,  the 
defendant  by  its  servants,  agents,  and  employees,  negligently  caused  one  of 
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their  can  to  stand  on  the  west  track  at  a  point  where  Walnut  street  croeses 
Union  street,  and  that  said  oar  was  standing  in  such  a  position  that  the  north 
end  of  said  car  was  at  a  point,  to  wit,  ten  to  twenty  feet  south  of  the  south 
curh  of  Walnut  street,  and  that  said  car  was  under  the  care,  control,  and 
management  of  the  defendant.  That  said  oar  standing  on  said  west  track  was 
about  sixty  feet  in  length  and  fourteen  feet  high  and  obstructed  the  view  of 
plaintiff  so  that  he  could  not  see  another  car  of  defendant  company  then  stand- 
ting  on  defendant's  east  track  and  immediately  south  of  said  car  <m  the  west 
track.  That  on  the  aforesaid  date  the  defendant  had  certain  trudcs  for  the 
purpose  of  conveyance  of  freight  to  and  from  their  cars,  and  that  on  the  date 
the  defendant  negligently  and  carelessly  permitted  by  its  agents,  servants  and 
employees,  said  trucks  to  remain  on  the  street  between  the  cars  aforesaid 
mentioned  and  the  west  curbing  of  Union  street,  at  a  point,  to  wit,  thirty 
feet  south  of  the  north  end  of  said  car,  thereby  carelessly,  negligently  and 
unlawfully  obstructing  and  hindering  the  passing  of  teams  and  vehicles  on 
the  west  side  of  said  car  and  on  the  west  side  of  Union  street.  That  on  the 
date  aforesaid  the  plaintiff  was  employed  as  a  cab  driver  and  was  lawfully 
upon  said  Walnut  and  Union  streets,  and  was  engaged  in  an  effort  to  pass 
with  his  team  and  cab  from  Walnut  street,  coming  from  the  west,  into  Union 
street  going  on  the  west  side  of  the  track  and  car  aforesaid  mentioned.  That  it 
was  8  o'clock  on  said  date,  and  the  night  was  dark,  and  it  was  raining.  That 
plaintiff  with  his  team  and  cab  was  in  the  act  of  turning  to  the  south  on  the 
west  side  of  said  car  on  said  Union  street  when  he  saw  that  the  passageway 
was  blocked  by  the  trucks  and  in  the  manner  aforesaid  mentioned  on  the  west 
side.  He  then  turned  to  the  east,  and  without  any  knowledge  that  a  car  was 
standing  on  the  east  track  of  said  defendant  company,  and  unaware  of  any 
approaching  car  on  the  east  track,  and  using  every  means  at  his  command  to 
determine  whether  a  car  was  approaching,  by  listening  for  a  gong  or  other 
signal,  by  looking  to  the  north,  by  looking  through  the  windows  of  the  ear 
standing  on  the  west  track,  to  the  south,  and  hearing  no  gong  or  sound  of 
approaching  car,  started  his  team  from  practically  a  walk  across  the  east 
track.  That  his  only  means  of  getting  to  his  point  of  destination  was  to  cross 
to  the  east  of  said  company's  tracks  on  Walnut  street  and  immediately  north 
of  said  oar  standing  on  said  west  track  as  aforesaid,  and  as  he  reached  the  east 
track  (at  all  times  using  the  above-mentioned  precautions),  the  defendant 
caused  the  large  interurban  car  standing  on  said  east  track,  as  aforesaid,  to 
suddenly  start  north  and  approach  said  crossing  at  Union  street,  and  negli- 
gently and  carelessly  omitted,  while  approaching  said  crossing,  to  sound  the 
gong,  ring  the  bell,  or  sound  the  whistle,  or  to  give  any  signal  or  warning 
whatever  of  its  approach,  by  reason  of  which  negligence  on  defendant's  part 
said  interurban  car  ran  down  and  struck  the  plaintiff's  horses  and  cab  with 
great  force  and  throwing  the  plaintiff  with  great  violence  upon  the  front 
fender  of  said  car,  thereby  cutting,  lacerating,  bruising  and  injuring  this 
plaintiff's  back  and  shoulders  and  injuring  him  internally,  in  this,  breaking 
four  of  the  lower  ribs  and  injuring  his  spine  to  such  an  extent  that  great 
pain  and  suffering  and  soreness  has  continuously  been  located  in  this  part  of 
the  back;  the  exact  nature  and  extent  of  these  injuries  is  to  this  plaintiff 
unknown  at  this  time.  That  all  of  said  injuries  were  caused  by  the  negli- 
gence of  the  defendant  aforesaid  and  without  any  fault  or  negligence  of  the 
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plaintiff."  These  allegations  are  followed  by  allegations  of  special  damages 
and  prayer  for  judgment. 

The  third  paragraph  is  materially  different  from  the  second  only  in  allega- 
tions concerning  the  position  of  the  car  standing  on  the  west  track,  and  of  the 
trudc  between  it  and  the  curb.  In  the  third  paragraph  it  is  alleged  that  the 
nortb  end  of  the  standing  car  was  flush  with  the  south  curb  of  Walnut  street^ 
and  that  the  truck  was  ten  feet  south  of  the  north  end  of  the  car. 

If,  as  contended  by  counsel  for  appellant,  the  complaint  does  not  connect 
the  alleged  negligent  acts  of  leaving  the  car  standing  on  the  west  track  and 
the  truck  between  it  and  the  curb  with  appellee's  injuries  as  a  proximate 
cause,  it  does  not  follow  therefrom  that  the  complaint  must  succumb  to 
appellant's  demurrer.  If  as  a  matter  of  fact  it  must  be  said  that  neither  of 
them  can  be  said  to  be  a  concurring  proximate  cause  leading  to  appellee's 
injury,  they  still  have  a  relation  to  the  accident  and  the  duly  of  appellant 
which  made  them  proper  facts  to  be  alleged  in  the  complaint  It  is  said  in 
section  1399,  Thompson's  Commentaries  on  the  Law  of  Negligence:  ''Obvi- 
ously^ the  rule  of  reasonable  care  which  the  law  puts  upon  the  drivers,  grip- 
men  and  motormen  of  street  cars  at  all  times,  imposes  on  them  a  more 
exacting  attention  when  they  approach  street  crossings,  in  a  crowded  city 
where  vehicles  and  pedestrians  may  always  be  expected  in  front  of  them.  The 
failure,  under  such  circumstances,  to  ring  the  bell,  sound  the  gong,  or  give 
other  proper  warning,  is  negUgenoe  per  se,  where  there  is  a  city  ordinance 
requiring  such  precautions,  and  is  undoubtedly  evidence  of  negUgenoe  to  be  sub- 
mitted to  a  jury  under  all  circumstances,  whether  there  is  such  an  ordinance 
or  not." 

Again,  the  rule  is  stated  that,  as  a  part  of  their  duty  to  exercise  ordinary 
care  to  avoid  injury,  it  is  the  duty  of  the  employees  in  charge  of  a  street  car 
to  give  timely  warning,  as  by  sounding  a  bell  or  gong,  or  otherwise,  on  the 
car's  approach  to  a  place  where,  under  the  circumstances,  there  is  danger  of  a 
collision  with  persons  or  vehicles,  such  aa  on  its  approach  to  a  street  crossing. 
36  Cyc.  1483. 

The  relation  between  the  car  standing  on  the  west  track  near  the  street 
crossing  and  the  truck  in  the  street  between  that  car  and  the  curb  to  appellee's 
injury  is  this:  They  not  only  interrupted  the  journey  of  appellee  to  his 
destination  along  the  west  and  proper  side  of  Union  street  in  which  he  would 
not  have  been  required  to  cross  the  tracks  of  appellant,  but  the  car,  standing 
where  it  did,  obstructed  the  view  of  persons  having  a  right  to  use  the  street 
crossing  of  any  car  on  the  east  track  approaching  the  crossing.  And  the 
presence  of  the  truck  must,  it  seems  clear,  have  increased  the  amount  of 
travel  over  the  crossing,  or  at  least  over  the  tracks,  by  diverting  vehicles  travel- 
ing south  on  the  west  side  of  Union  street  and  compelling  them  to  pursue 
their  course  by  crossing  the  tracks  at  the  crossing  and  then  turning  south  upon 
the  east  side  of  the  street.  To  the  ordinary  hazards  of  the  crossing  appellant 
had  added  in  these  two  particulars.  It  must  be  clear,  then,  that,  under  these 
conditions,  the  employees  of  appellant  in  charge  of  the  car  on  the  east  track 
were  under  the  duty  to  appellee  and  other  users  of  the  crossing,  under  the 
cironmstances  alleged  in  the  complaint,  of  giving  warning  and  signal  before 
running  the  ear  past  the  standing  car  on  the  west  track  and  over  the  crossing. 
Tliis,  the  complaint  alleges,  they  negligently  failed  to  do,  and  that  appellee 
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was  injored  thereby.  This  was  a  chaige  of  actionable  negligence  whidi  it  was 
alleged  caused  appellee's  injuries.  It  was  not  necessary,  as  contended  by 
appellant,  to  allege  that  appellee  would  have  heard  the  signals  if  given.  Greeo- 
awaldt  V.  Lakeshore,  etc,  R.  Co.,  166  Ind.  219,  74  N.  E.  1081 ;  Pittsburgh,  etc, 
R.  Ck>.  V.  Terrell,  95  N.  E.  1109.  The  court  did  not  err  in  overruling  the 
demurrer  to  either  paragraph  of  the  complaint  in  question. 

Under  the  assignment  of  error  based  on  the  action  of  the  court  in  over- 
ruling appellant's  motion  for  a  new  trial,  it  is  first  claimed  that  the  court 
erred  in  admitting  testimony  concerning  the  location  and  description  of  the 
trucks  at  the  time  of  the  accident.  As  the  conditions  at  the  crossing  had  a 
relation  to  appellant's  duty  to  give  signals  or  warning  before  running  its  cars 
over  the  crossing,  this  evidence  was  relevant,  and  the  court  did  not  commit 
error  in  admitting  it. 

The  court  gave  twenty  of  the  twenty-two  instructions  tendered  by  the  appel- 
lee, and  sixteen  of  the  twenty  requested  by  appellant,  and  none  of  its  own 
motion.  The  giving  of  each  of  a  number  of  the  instructions  given  at  the 
request  of  the  appellee  was  made  cause  for  a  new  trial  and  is  here  relied  upon 
for  reversaL  The  first  of  these  is  instruction  No.  3,  which  was  as  follows: 
*'  The  streets  of  a  city  are  for  the  use  of  the  public,  and  no  person  or  corpora- 
tion can  have  the  right  to  permanently  divert  a  street,  or  any  part  thereof, 
for  private  purposes.  A  public  street  is  a  public  highway,  and  as  such  belongs 
from  side  to  side  and  from  end  to  end  to  the  public"  As  an  abstract  propo- 
sition this  instruction  is  doubtless  a  correct  statement  of  the  law.  But  it  was 
not  applicable  to  any  issue  presented  by  the  pleadings  and  evidence  in  the 
case,  and  no  attempt  was  made  to  connect  it  with  any  particular  obstruction 
or  diversion  of  the  street.  There  was  no  explanation  or  qualification  accom- 
panying it  which  would  have  prevented  the  jury  from  applying  it  to  the  tracks 
and  cars  of  appellant  in  the  street  which  would,  of  course,  bave  been  both 
erroneous  and  harmful  to  appellant. 

By  instruction  19,  given  at  the  request  of  the  appellee,  the  court  undertook 
to  instruct  the  jury  on  the  doctrine  of  last  clear  chance.  The  complaint  did 
not  present  any  such  issue,  nor  was  the  instruction  applicable  to  any  evidence 
given  in  the  cause,  and  the  giving  of  his  instruction  was  for  that  reason  error. 

There  is  some  ground  for  the  complaint  of  appellant  that  instruction  18, 
given  at  appellee's  request,  is  contradictory  of  instruction  12,  given  at  the 
request  of  the  appellant.  We  think  that  the  terms  of  the  two  instructions, 
if  not  in  the  final  analysis  contradictory  of  each  other,  were  so  apparently  so 
as  to  confuse  the  jury. 

The  result  reached  in  the  trial  court  is  not  so  clearly  right  on  the  evidence 
that  we  can  say  that  the  appellant  was  not  harmed  by  the  errors  indicated, 
and  they  require  the  reversal  of  the  case.  Other  questions  are  raised  which 
are  not  likely  to  arise  on  another  trial,  and  it  is  not  necessary,  therefore,  to 
give  them  consideration. 

Judgment  reversed,  with  instructions  to  grant  appellant  a  new  trial. 
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PENNSYLVANIA.  STEEL  CO.  v.  NEW  YORK  CITY  RY.  CO. 

(U.  S.  District  Court— S.  D.  New  York.) 

Leoae  of  Street  RaUtoay  Canetrued;  LiahUUy  of  Sublessee  for  Taxes; 
Covenant  by  Lessee  to  Pay  Franchise  Taxes. 

Suit  in  equity.    Exceptions  to  report  of  Special  Master.    Reported  194  Fed. 
543.    See  also  104  Fed.  216. 

Opinion  by  Tubneb,  Special  Master: 

Those  claims  were  filed  in  pursuance  of  orders  permitting  such  filing  against 
the  estates  both  of  the  Metropolitan  and  City  Companies  nunc  pro  tunc  under 
the  orders  made  in  the  beginning  of  the  receiverships  of  the  two  companies, 
directing  the  filing  with  me  of  claims  against  those  companies,  meaning  claims 
existing  against  each  company  as  and  of  the  date  that  receivers  of  each  were 
appointed,  which  was  September  24,  1007,  for  the  City  Company,  and  October 
1,  1007,  for  the  Metropolitan  Company.  These  latter  orders  do  not  authorize 
the  adjustment  of  controversies  suggested  either  by  agreements  made  with 
the  receivers,  or  by  their  acts  during  the  receiverships  in  the  numagement  of 
the  property  in  their  custody,  but  only  of  those  claims  which  existed  at  the 
dates  of  their  appointment.  As  the  claims  here  urged  for  the  rents,  interest, 
and  speculative  damages  for  breach  of  covenants  in  the  leases  executed  by 
the  respective  companies  as  lessees  were  not  in  existence  on  said  dates,  but 
have  accrued  since,  they  are  not,  I  think,  provable  imder  said  orders  for  rea- 
sons more  fully  stated  in  memoranda  accompanying  the  reports  on  the  claims 
of  the  Hemphill  Committee  and  the  National  Conduit  and  Metropolitan  Express 
Companies  lately  presented  to  the  court  for  disposition. 

The  claims  against  the  estate  of  Metropolitan  Company  for  the  allowance 
of  payments  of  franchise  taxes  accruing  on  and  prior  to  October  1,  1907,  as-> 
sumed  by  the  covenant  in  the  Central  Crosstown  lease  to  it,  which  are,  I 
think,  covered  by  the  reservation  in  the  correspondence  which  subsequently 
passed  between  the  claimant  and  the  receivers,  stand  upon  a  different  basis. 
The  obligation  of  the  Metropolitan  Company  to  make  the  payments  arose 
under  that  lease  and  was  in  existence  at  the  time  receivers  of  its  property 
were  appointed,  and,  while  by  its  covenant  the  lessee  was  not  as  between  it- 
self and  its  lessor  required  to  pay  a  tax  as  long  as  it  should  in  good  faith 
contest  its  legality  and  validity  unless  the  payment  were  necessary  to  pro- 
tect the  demised  property  from  forfeiture,  the  obligation  had  nevertheless  ac- 
crued at  that  time  and  was  then  dehituni  in  presenti,  solvendum  in  futuro, 
notwithstanding  that  the  lessee  was  then  in  good  faith  litigating  the  assess- 
ments on  which  they  were  based.  Nor  do  I  think  the  facts  that  the  Metro- 
politan Securities  Company  owns  5,028  out  of  6,000  shares  of  the  stock  of 
the  Crosstown  Company,  and  that  the  former  company  has  agreed  with  the 
Interborough  Company  not  to  participate  directly  or  indirectly  in  any  moneys 
in  the  possession  of  the  Metropolitan  receivers,  prevent  the  Crosstown  Com- 
pany from  asserting  its  claim  to  the  allowance  of  all  these  taxes.  It  was  not 
a  party  to  this  R^eement,  has  its  own  creditors  whose  rights  in  any  event 
could  not  be  affected  by  agreements  between  others  to  which  they  had  not 
assented,  and  is  not  boimd  l^  acta  or  agreements  of  its  stockholders  with 
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third  parties.  As  finally  adjusted  against  both  the  Crosstown  and  the  Christo- 
pher and  Tenth  Street  Companies^  the  franchise  tax,  with  interest  to  October 
1,  1007,  should  be  allowed  for  the  years  1004,  1005  and  1006  as  payable 
against  the  Metropolitan  estate;  the  year  1007  not  being  allowed,  as  under 
the  charter  the  payment  accrued  on  October  7,  1007,  after  the  date  of  the 
appointment  of  its  receivers. 

Against  the  estate  of  the  City  Company  I  do  not  think  the  daim  for  fran- 
chise taxes  provable,  as  it  was  clearly  not  an  assignee  of  the  lease  from  the 
Crosstown  Company  to  the  Metropolitan  and  liable  as  such,  and  as  the  lan- 
guage of  its  covenants  either  of  assumption  or  of  payment  of  taxes  in  the 
Idetropolitan  lease  to  it  does  not  in  terms  broad  enough  for  that  purpose 
include  such  payments.  The  covenant  of  assumption  in  paragraph  3  of  the 
City  lease  is  of  payment  of  charges  arising  under  leases  or  contracts  to  which 
'the  lessor  is  a  party  (t.  0.,  in  February,  1002),  and  the  Metropolitan  was  not 
tthen  a  party  to  the  Crosstown  lease,  for  it  had  not  then  been  entered  into.  So^ 
too,  the  covenant  for  the  payment  of  taxes  contained  in  paragraph  2  cannot  be 
invoked  because  it  refers  to  taxes  imposed  only  on  the  property  thereby  de- 
mised and  extensions  and  additions  thereto,  and  not  to  railroad  franchises  then 
in  existence  and  subsequently  leased.  The  words  " extensions **  and  "addi- 
tions," as  used  in  the  statutes  and  contracts  relating  to  railway  lines  and 
franchises,  have  a  more  or  less  definitely  fixed  meaning,  which  is  hardly  broad 
enough  to  govern  an  acquisition  by  lease  of  existing  systems  of  railway. 

Counsel  for  receivers  may  submit  a  proposed  report  in  accordance  herewith 
on  or  before  June  23,  1011,  and  the  claimant  will  file  with  me^  within  three 
days  after  service  upon  it  of  a  copy  of  my  proposed  draft  report,  its  objee- 
tions  thereto  and  proposed  amendments  thereof. 

Opinion  by  Laoombe,  Circuit  Judge: 

The  first  proposition  contended  for,  viz.,  that  the  Crosstown  Company  is 
entitled  to  prove  a  claim  against  the  Metropolitan  Company  for  damages 
resulting  from  a  breach  of  the  lease  occurring  six  months  after  the  appointment 
of  receivers,  has  been  already  disposed  of  in  decisions  touching  other  claims. 
Claim  of  Met.  Ex.  Co.,  (C.  C.)  188  Fed.  330;  Claim  of  Nat.  Conduit  Co., 
(C.  C.)  188  Fed.  343;  Claim  of  Second  Ave.  Bondholders,  (C.  C.)  180  Fed. 
661.  It  is  conceded  on  the  brief  that  if  these  decisions  stand  the  present 
claim  cannot  be  distinguished  from  them.  The  special  master's  disposition  of 
it  is  therefore  sustained;  it  will  come  up  for  review  with  the  other  appeals 
already  pending. 

So  far  as  concerns  the  City  Company,  it  seems  entirely  clear  that  it  is  not 
an  assignee  of  the  lease  from  Crosstown  to  Metropolitan,  but  only  a  sublessee. 
The  lease  from  Metropolitan  to  City  was  by  its  terms  limited  to  expire  about 
two  years  before  the  expiration  of  the  lease  from  Crosstown  to  Metropolitan. 
How  assignment  can  be  worked  out  in  the  face  of  that  incontrovertible  fact 
it  is  difficult  to  understand.  I  concur  with  the  special  master  in  his  con- 
struction of  the  covenants  of  assumption  in  the  City  Company's  lease. 

The  Metropolitan  receivers  except  to  so  much  of  the  report  as  sustains  the 
claim  against  the  estate  of  that  road  for  special  franchise  taxes  of  the  years 
1004,  1005  and  1000.  The  special  master's  reiBUM)ning  and  conclusions  on  this 
branch  of  the  case  are  concurred  in. 

The  exceptions  are  overruled,  and  report  confirmed. 
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FRIEDEL  V.  BROOKLYN  HEIGHTS  R.  R.  CO. 

(New  York  —  Appellate  DiviBion,  Second  Department.) 

Injury  to  Passenger;  Negligence  of  Motorman  in  Driving  Car  Through 
Flooded  Street  So  That  Trap  Door  Sprang  Open,  Admitting  Water; 
Question  for  Jury. 

Plaintiff  appeals  from  judgment  in  favor  of  defendant.    Reported  135  N.  Y. 

Supp.  3. 

Opinion  by  Cabb,  J.: 

This  action  was  brought  in  the  County  Court  of  Kings  county  to  reoorer 
damages  for  personal  injuries  to  the  plaintiff  while  a  passenger  in  one  of  the 
trolley  cars  of  the  defendant  on  the  night  of  August  24,  1007. 

At  the  close  of  the  plaintiff's  testimony  her  complaint  was  dismissed,  on  the 
ground  that  she  had  failed  to  make  out  a  cause  of  action.  Taking  the  evi- 
dence offered  by  the  plaintiff  in  its  most  favorable  aspect^  her  proofs  go  to 
show  that  while  she  was  a  passenger  on  one  of  the  trolley  cars  of  the  defendant 
on  Qjrpress  avenue  in  the  borough  of  Brooklyn,  a  trap  door  in  the  floor  of  ihe 
ear  sprang  open  and  a  volume  of  water  poured  in  and  splashed  over  plaintiff 
and  other  passengers,  and  that  she  thereupon  became  frightened,  arose  in  her 
teat,  and  in  her  fright  fell  into  the  space  previously  covered  by  the  trap  door, 
and  suffered  more  or  less  physical  injuries.  It  appeared  likewise,  as  a  part  of 
her  proof,  that  on  the  night  in  question  it  had  been  raining  heavily  and  that 
that  portion  of  the  street  where  the  accident  took  place  was  below  grade,  and 
because  of  lack  of  proper  sewer  facilities  was  subject  to  flooding  whenever 
there  was  a  considerable  rain  storm;  that  this  condition  had  existed  for  a  very 
long  time,  and  that  when  the  trolley  oar  approached  the  spot  in  question  it 
was  operated  at  such  a  rate  of  speed  that  it  rocked  from  side  to  side. 

It  seems  to  us  that  under  these  circumstances  it  was  a  question  of  fact 
for  the  jury  whether  the  motorman  should  not  have  anticipated  the  presence 
of  a  large  body  of  water  at  this  spot  in  view  of  the  fact  that  water  did  accu- 
mulate there  after  every  heavy  rain  storm,  and  whether  with  such  anticipation 
it  was  not  negligent  for  him  to  run  his  car  into  such  a  body  of  water  at  such 
a  rate  of  speed  as  to  bring  the  floor  of  his  car  in  very  violent  contact  with  the 
water  and  thus  produce  the  result  which  happened.  The  presence  of  the  trap 
door  was  not  in  itself  an  act  of  negligence,  nor  might  the  fact  that  water  came 
into  the  car  constitute  negligence  on  the  part  of  the  defendant.  But  it  seems 
quite  plain  that  the  cause  of  the  trap  door  springing  up  so  violently  was  the 
great  force  with  which  the  car  was  brought  in  contact  with  the  body  of  water 
then  flooding  the  spot  in  question.  If  the  motorman  was  bound  to  anticipate 
the  presence  of  water  on  the  street  at  that  place,  as  it  usually  happened  after 
a  heavy  rain  storm,  then  it  is  a  question  whether  it  was  the  exercise  of  due 
care  for  him  to  drive  his  car  into  that  body  of  water  under  such  circumstances 
as  to  bring  about  a  violent  contact  with  it. 

The  judgment  should  be  reversed  and  a  new  trial  orderedi,  costs  to  abide  the 
event. 

Jbitks,  p.  J.,  Thomas,  Woodward  and  Rich,  J  J.,  concurred. 

Judgment  of  the  County  Court  of  Kings  county  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 
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TROUZZO  V.  SUTHERLAND. 
(New  York  —  Appellate  Diviflion,  Second  Department.) 

Injuries  to  PaaBenger  Driven  frwtn  Car  hy  Threats  and  HoetUe  Hemon* 
titrations  of  Conductor;  Boarding  Car  from  Wrong  Side;  Evidence, 

Defendant  appeals  from  judgment  in  favor  of  plaintiff.    Reported  135  N.  Y. 

Supp.  184. 

OfHnion  by  Jinks,  P.  J. : 

The  action  is  for  negligence.  The  court  charged:,  without  exception  or 
request  for  other  instruction:  *'  The  only  ground  upon  which  a  verdict  can  be 
given  to  the  plaintiff,  and  the  only  charge  that  the  plaintiff  makes  against  the 
defendant,  is  that  after  the  plaintiff  had  reached  a  safe  place  upon  this  car, 
and  was  about  to  take  his  seat  thereon  as  a  passenger,  that  the  conductor 
wrongfully,  intentionally,  recklessly,  wantonly,  by  threats  and  hostile  demon- 
strations, drove  him  from  the  car,  and  caused  him  to  fall."  The  plaintiff  is  a 
man  twenty-eight  years  old.  The  scene  of  the  accident  was  a  street  in  the 
city  of  Yonkers,  and  the  time  was  about  6  o'clock,  September  10,  1010.  There 
is  no  dispute  that  the  plaintiff  as  a  passenger  boarded  the  open  or  summer 
car  of  the  defendant  on  the  so-called  ''  off  side,"  that  nearest  to  the  track  for 
cars  coming  in  the  opposite  direction.  At  that  time  the  running  board  was 
down.  The  plaintiff's  version  is  as  follows:  When  he  boarded  the  car  it  was 
at  a  standstill.  The  side  rail  was  ''  standing  way  up  high  "  so  that  he  passed 
into  the  car  under  it  without  interference  therefrom.  When  he  was  about  to 
take  a  seat,  or  had  taken  it,  the  conductor,  who  was  inside  of  the  car  and  had 
been  looking  towards  the  station,  turned  and  saw  him,  whereupon  the  con- 
ductor jumped  towards  him,  called  him  the  vilest  names  and  ordered  him  to 
"  jump  right  off  now."  At  that  time  the  plaintiff  was  sitting  down,  and  the 
conductor  was  standing  up,  with  a  seat  or  an  aisle  between  them,  and  as  the 
conductor  approached  the  plaintiff  with  his  fists  up,  the  plaintiff  drew  himself 
back  towards  the  outside  of  the  car,  holding  on  to  the  bar  rail  and  avoiding 
the  conductor's  fists,  when  one  foot  slipped  down,  followed  by  the  other,  as  he 
was  still  clinging  on  to  the  bar,  then  the  board  fell  right  under  his  feet  and 
he  went  down  with  his  face  up.  The  conductor  testifies  that  he  was  on  the 
rear  platform,  that  the  plaintiff  ran  and  jumped  upon  this  off  side  of  the  car 
while  it  was  in  motion,  and  hung  on  to  the  side  rail  which  was  down;  that 
he  called  out  to  the  plaintiff,  asking  him  why  he  did  such  thing,  but  the  plain- 
tiff paid  no  attention  and  remained  in  the  said  position;  that  he  saw  the  on- 
coming car,  with  its  danger  to  the  plaintiff;  that  thereupon  he  rang  an 
emergency  bell  to  stop  the  car,  called  to  the  plaintiff  to  get  in  under  the  rail, 
crossed  to  him,  took  hold  of  him,  attempted  to  pull  him  into  the  car  but  failed, 
as  the  plaintiff  released  his  hold  and  fell  from  his  grasp.  He  denies  the  lan- 
guage and  any  threatening  words  or  actions.  There  is  no  question  but  that 
the  position  of  the  plaintiff  outside  of  the  body  of  the  car  was  perilous,  in  that 
the  oncoming  car  probably  would  have  struck  him,  for  the  space  was  very  nar- 
row between  passing  cars. 

There  are  some  strange  features  in  the  plaintiff^s  stofy.    The  conductor  and 
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the  plaintiff  were  unknown  to  one  another.  Although  the  plaintiff  says  he 
entered  the  car  at  the  wrong  side,  yet  he  also  says  that  he  had  passed  from 
the  running  board  under  the  raised  side  rail  and  had  taken  his  seat;  only 
after  he  had  done  this  the  conductor,  who  had  not  been  looking  in  his  direction 
when  he  boarded  the  car,  turned  to  see  him  and  thereupon  assailed  him  with 
vile  language,  threatened  him  with  assault,  made  menacing  motions  and  ordered 
him  to  ''  jump  right  off  "  the  car. 

On  the  other  hand,  the  version  of  the  conductor  has  earmarks  of  probability. 
If  the  plaintiff  had  run  after  a  moving  car  and  had  jumped  on  the  off  side, 
when  the  side  rail  was  down,  it  was  natural  that  the  conductor  would  ask  him 
why  he  did  so.  If  he  remained  clinging  on  to  the  rail  in  a  position  of  peril  in 
view  of  the  oncoming  car,  it  was  natural  that  the  conductor  would  attempt 
to  avert  the  danger  by  calling  to  him  to  get  under  the  rail  into  the  car  and 
would  seek  to  save  him  from  the  danger  by  taking  hold  of  him  to  pull  him 
into  the  car.  When,  therefore,  I  find  that  the  plaintiff  is  supported  by  but  a 
single  witness,  a  fellow-workman  who  is  but  slightly  acquainted  with  English, 
and  that  the  conductor  is  corroborated  by  a  large  number  of  witnesses  who 
contradict  the  plaintiff  in  almost  every  detail,  I  think  the  verdict  is  against 
the  evidence. 

The  support  of  the  plaintiff  is  Fiuro,  who  corroborates  the  plaintiff  save 
with  respect  to  the  position  of  the  handrail,  and  who  qualifies  somewhat  a  pre- 
vious statement  that  the  conductor  ordered  the  plaintiff  to  get  off  the  car. 
Fourteen  witnesses  were  called  by  the  defendant.  Outside  of  the  motorman 
and  conductor  of  the  car,  the  motorman  of  the  approaching  car  and  an  em- 
ployee off  duty  who  was  riding  beside  the  latter  motorman,  they  appear  as 
respectable  persons  with  entire  indifference  between  the  parties.  One  was  rid- 
ing upon  the  front  platform  of  the  approaching  car,  two  were  passengers  on 
the  car  itself,  and  the  others  were  wayfarers  in  the  city  street,  but  observers 
dose  at  hand.  Not  every  witness  contradicts  each  detail  of  the  plaintiff's 
version,  not  every  witness  corroborates  every  feature  of  the  story  of  the  con- 
ductor, but  the  contradictions  of  the  plaintiff  are  made  in  every  instance  by 
several,  as  are  the  corroborations  of  the  conductor.  There  are  witnesses  who 
testify  that  the  oar  was  in  motion  when  the  plaintiff  boarded  it,  that  the  side 
rail  was  down  at  the  time  and  remained  down,  that  the  plaintiff  never  entered 
the  car  at  all  but  remained  clinging  to  the  side  rail,  that  the  conductor  asked 
him  why  he  thus  boarded  the  car,  that  the  conductor  rang  the  emergency  bell, 
that  he  cried  out  to  the  plaintiff  to  **  get  in  under  the  rail,"  and  that  he  tried 
to  help  him  into  the  car  but  could  not.  There  is  also  evidence  from  some  of 
the  witnesses  that  there  was  neither  vile  nor  abusive  language  used  by  the 
conductor,  and  that  there  was  neither  threat  nor  act  of  any  threatened  violence 
on  his  part.  And  further  there  is  evidence  that  the  plaintiff's  sole  witness 
was  not  on  the  car  until  after  the  accident,  in  flat  contradiction  of  his  testi- 
mony. It  is  true  that  under  the  sharp  cross-examination  of  the  learned  counsel 
for  the  plaintiff  some  of  those  witnesses  qualified  their  direct  testimony  in 
some  respects,  and  were  shown  inconsistent  with  respect  to  their  testimony 
upon  a  former  trial,  and  that  the  conductor  admitted  that  a  former  statement 
made  to  some  outside  inquisitor  that  there  were  two  of  the  countrymen  of  the 
plaintiff  on  the  car  (Fiuro  being  referred  to,  in  all  probability)  was  an  un- 
truth.   But  the  witnesses  were  not  shaken  in  the  essentials  of  their  evidence. 
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On  the  other  hand,  as  I  have  said,  the  plaintiff  was  contradicted  in  every 
detail  by  several  and  often  by  many  of  the  witnesses.  But  it  may  be  said 
that»  although  the  conductor  actually  did  not  intend  to  commit  any  violence 
or  to  make  him  leave  the  car  under  threat  of  violence,  yet  if  in  the  exercise 
of  reasonable  care  the  plaintiff  mistook  the  ccmductor's  words  and  acts,  believed 
he  was  in  danger  of  violence,  and  under  such  duress  put  himself  in  a  place  of 
peril,  the  defendant  might  be  liable  for  the  consequences.  For  the  plaintiff 
was  not  bound  to  realise  that  the  conductor's  purpose  was  humane,  but  was 
justified  to  act  upon  appearances.  The  answer  to  that  proposition  in  this  ease 
is  that  the  preponderance  of  the  evidence  fails  to  show  any  ambiguous  words 
or  acts.  The  conductor  undoubtedly  asked  the  plaintiff  why  he  thus  boarded 
the  car,  but  the  overwhelming  evidence  as  to  the  conductor's  language  and 
acts  thereafter  did  not  justify  the  plaintiff  in  his  subsequent  actions  even  if  we 
credit  his  version. 

The  verdict  is  against  the  weight  of  evidence,  and  under  the  rule  oi  Kaare  v. 
Troy  Steel  ft  Iron  Co.,  139  N.  Y.  360,  there  must  be  reversal  and  a  new  trial, 
costs  to  abide  the  event. 

HnscHBCBa,  Thomas,  Cabb  and  Woodwabd,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


CITY  OF  COVINGTON  v.  SOUTH  COVINGTON  k  C.  ST.  RY.  00. 

(Kentucky  —  Court  of  Appeals. ) 

FratuhiBes  RequMng  Payment  of  Bonus  and  Tax  on  Cars  Used;  dm* 
tract  to  Make  Certain  Payments  in  Lieu  of  Anumnt  Required  under 
Franchise;  When  Payments  Mhte;  Interest, 

DsmfDANT  cross-appeals  and  city  appeals  from  a  judgment  granting  insufll- 
oient  relief.    Reported  144  S.  W.  17. 

Opinion  by  HoBSOif,  C.  J.: 

The  city  of  Covington,  by  an  ordinance  of  December  15,  1864,  provided  for 
the  granting  of  the  franchise  for  street  railways,  and  prescribed  how  the  fran- 
chise should  be  exercised.  Among  other  things,  it  was  provided  that  all  con- 
tracts made  under  the  provisions  of  the  ordinance  should  be  for  a  term  of 
twenty-five  years,  and  that  the  company  that  would  pay  into  the  city  treasury 
the  largest  bonus  should  have  the  franchise.  Under  this  ordinance,  the  bid 
of  the  Covington  Street  Railway  Company  was  accepted  on  February  3,  1866; 
that  company  agreeing  to  pay  into  the  city  treasury  the  sum  of  $260  a  year 
as  a  bonus.  By  an  ordinance  of  December  13,  1860,  the  city  granted  to  E.  F. 
Abbott  and  his  associates  the  right  to  construct  and  operate  a  street  railway 
on  certain  streets  of  the  city  not  occupied  by  the  Covington  Street  Railway 
Company.  One  of  the  conditions  upon  which  this  grant  was  made  was  that 
the  grantees  would  pay  into  the  treasury  of  the  city  on  the  1st  day  of  January 
in  each  year  the  sum  of  $25  as  a  license  tax  for  every  car  run  on  its  road. 
Abbott  and  his  associates  deeded  their  property  to  the  Covington  and  Cincinnati 
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Street  Railway  Company  on  May  1,  1875;  and  it  deeded  the  property  to  the 
South  Covington  and  Cincinnati  Street  Railway  Company  on  December  20, 
1876.  About  the  year  1882,  the  Covington  Street  Railway  Company  failed. 
Its  property  was  sold  under  a  foreclosure  and  purchased  by  the  South  Coving- 
ton and  Cincinnati  Street  Railway  Company.  It  was  provided  in  both  the 
franchises  referred  to  that  the  grantees  should  pay  for  certain  repairs  of  streets, 
and  what  this  amounted  to  annually  gave  rise  to  some  disputes  between  the 
city  and  the  company.  On  July  7,  1887,  the  city  passed  an  ordinance,  which 
was  accepted  by  the  company,  providing,  in  part,  as  follows:  '*  Said  company 
shall  not  be  required  to  repair  or  pay  for  the  repair  of  streets,  but  in  lieu 
thereof  it  shall  pay  into  the  city  treasury  of  Covington,  annually,  the  sum 
of  $2,600  payable  in  equal  instalments,  two  in  number,  between  the  first  ( 1st) 
and  fifteenth  (15th)  day  of  June  and  December  of  each  year,  provided  that 
said  company  shall  not  be  relieved  from  its  obligations  to  repair  and  renew 
the  streets  of  Covington,  as  in  the  ordinance  provided,  until  the  extensions 
herein  named  are  made  and  in  actual  operation.^ 

The  franchise  which  had  been  granted  the  Covington  Street  Railway  Com- 
pany, being  for  twenty-five  years,  expired  in  the  year  1800.  It  was  insisted 
by  the  South  Covington  and  Cincinnati  Street  Railway  Company  that  its  fran- 
chise under  the  Abbott  grant  was  perpetual,  and,  the  city  controverting  this 
view,  a  suit  was  brought  by  the  company  in  the  United  States  Circuit  Court 
to  obtain  a  judgment  that  it  held  a  perpetual  franchise.  In  this  condition  of 
things,  an  agreement  was  made  between  the  city  and  the  company  on  October 
7,  1892,  section  0  of  which  is  in  these  words :  **  The  said  company  shall  pay  to 
the  said  city  of  Covington  each  year  during  the  first  five  years  of  the  period 
of  this  contract  the  sum  of  $2,500.00;  and  each  year  during  the  second  five 
years  of  the  period  of  this  contract  the  sum  of  $4,000.00 ;  and  each  year  during 
the  third  five  years  of  the  period  of  this  contract  the  sum  of  $5,000.00;  and 
each  year  during  the  fourth  five  years  of  the  period  of  this  contract  the  sum 
of  $6,000.00;  which  yearly  payments  shall  be  in  lieu  of  any  and  all  oar  license 
or  bonus."  The  agreement  also  required  the  company  to  do  a  number  of 
things  in  addition  to  what  it  had  done.  The  contract  contained,  among  others, 
these  provisions : 

"  The  said  street  railway  company  shall,  at  its  own  expense,  lay  such  founda- 
tion under  its  tracks  over  which  cars  are  operated  by  electricity  as  aforeeaid 
as  have  been  recently  imder  and  along  Madison  avenue,  from  Fourth  to  State 
streets,  and  the  work  shall  be  done  to  the  entire  satisfaction  of  common  coun- 
cil, and  the  said  company  shall  put  back  any  street  from  which  its  tracks  are 
removed,  or  on  which  its  tracks  may  be  laid,  in  as  good  condition  as  the  rest 
of  the  street.  The  city  reserves  the  right  to  change  the  grade  of  the  streets 
over  which  said  railway  routes  are  located,  both  as  to  curve  and  crown  of  the 
same,  and  the  said  railway  company  shall  defray  the  expense,  at  any  time 
the  council  may  direct,  of  lowering  or  elevating  such  tracks  so  as  to  conform 
to  said  change  of  grade,  and  place  a  foundation  such  as  is  hereinbefore  pro- 
vided for. 

"That  the  said  street  railway  company  shall  release  the  city  of  Covington 
from  any  and  all  claims  for  damages,  loss  or  expense  incurred  by  it  for  or  on 
account  of  the  said  street  railway  company  in  removing  or  relaying  its  tracks 
on  the  streets  in  the  city  of  Covington,  now  being  or  hereafter  to  be  mad« 
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with  asphalt,  under  the  provisions  of  a  resolution  passed  hy  the  oommon  eoun- 
oil  of  the  said  city  on  the  15th  day  of  October,  1891,  requiring  said  improve- 
meats  to  be  made  by  said  street-railway  company,  and  the  said  street  railway 
0(Hnpany  shall  continue  to  remove  and  relay  its  tracks  and  place  the  founda- 
ti<m  as  required,  at  its  own  expense,  under  and  over  the  streets  now  ordered 
to  be  improved  with  asphalt  until  the  said  work  is  complete. 

"In  consideration  of  the  said  street  railway  company  removing  its  tracks 
from  Scott  street,  Powell  street.  Seventeenth  street.  Cooper  streei,  ttanirijfk 
street,  and  Fifteenth  street,  and  double  tracking  Greenup  street  and  State 
street,  as  hereinbefore  provided,  the  said  city  of  Covington  agrees  and  cov- 
enants with  the  said  South  Covington  and  Cincinnati  Street  Railway  Com- 
pany, its  successors  and  assigns,  that  it  will  not  grant  to  any  other  company 
or  companies,  corporation  or  corporations,  association  or  associations,  indi- 
vidual or  individuals,  any  right,  privilege  or  franchise  to  lay,  maintain  or 
operate  its  street  railroad  or  street  railroad  track,  or  any  other  system  of 
passenger  traffic,  on  or  over  the  streets  so  abandoned  without  giving  to  the 
said  street  railway  company  the  same  rights  and  privileges  that  are  enjoyed 
by  any  other  company,  corporation,  association  or  individual  on  the  said 
streets,  or  any  of  them. 

''  The  right  to  tear  up  the  tracks,  or  have  the  same  done,  for  the  purpose 
of  improving  or  repairing  sewers  or  laying  gas  or  water  pipes,  or  repairing 
the  same,  or  making  house  connections  with  the  same,  or  making  any  improve- 
ments, or  doing  any  work  which  necessitates  the  tearing  up  of  tracks,  or  dis- 
placements of  wire,  or  removing  of  poles,  is  reserved  to  said  city,  and  may 
be  exercised  by  it  after  a  reasonable  notice  to  said  company,  and  the  said  com- 
pany shall  at  its  own  cost,  replace  said  tracks,  wires,  poles,  etc 

''The  said  street  railway  company  shall,  before  this  ordinance  takes  effect 
and  before  said  company  acquires  any  rights  under  this  ordinance,  file  with 
the  city  clerk  a  bond,  to  be  approved  by  the  common  coiincil,  with  resident 
state  sureties,  in  the  sum  of  $25,000,  that  it  will  save  the  city  harmless  from 
any  and  all  loss  or  damage  or  cost  to  persons  or  property  by  reason  of  the 
construction  and  operation  of  said  railway,  and  also  conditioned  for  the  faith- 
ful performance  and  carrying  out  of  all  the  provisions  of  this  ordinance." 

After  the  making  of  this  contract,  tiie  company  paid  the  city  for  five  years 
annually  $2,600,  and  for  the  next  five  years  $4,000,  and  in  the  third  five  years 
$5,000,  with  the  exception  of  one  payment  of  $2,500,  which  will  be  noticed 
later.  This  suit  was  brought  by  the  city  against  the  railway  company  on 
February  9,  1907,  or  nearly  fifteen  years  after  the  contract  was  made,  claim- 
ing that  the  company  owed  it  $2,600  a  year  under  the  ordinance  of  July  7, 
1887.  The  Circuit  Court  dismissed  this  part  of  the  petition,  and  the  city 
appeals. 

It  is  insisted  for  the  city  that  section  9  of  the  contract  of  October  7,  1892, 
provides  that  the  payments  therein  provided  for  shall  be  in  lien  of  any  and 
all  car  licenses  or  bonus;  that  this  excludes  pay  for  the  repair  of  the  streets, 
as  provided  in  the  ordinance  of  July  7,  1887;  and  that  this  much  of  that 
ordinance  is  therefore  still  in  force.  It  is  insisted  that  the  word  "bonus" 
will  not  include  pay  for  the  repair  of  streets.  But  the  agreement  which  fixed 
the  sum  to  be  paid  for  the  repair  of  streets  at  $2,600  a  year  required  the 
company  to  pay  the  money,  although  no  streets  were  repaired,  and,  so  far 
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as  this  sum  was  in  excess  of  what  was  necessary  to  repair  the  streets,  it  was 
a  bonus.  In  Webster's  Dictionary,  the  word  "  bonus  "  is  thus  defined:  "  Pre- 
mium given  for  a  loan  or  for  a  charter  or  other  privil^^e  granted  to  a  com- 
pany/' The  requirement  that  the  company  should  pay  for  the  repair  of  the 
streets  was  a  part  of  the  premium  it  paid  for  the  grant  of  its  privileges. 

A  contract  is  to  be  construed  as  a  whole,  and  not  by  a  single  word  in  it. 
The  contract  of  October  7,  1892,  is  a  vetry  long  one,  and  was,  we  think,  in- 
tended to  supersede  all  former  contracts  between  the  city  and  the  company, 
and  to  be,  as  to  the  payment  of  money  to  the  city,  the  entire  contract  between 
them.  The  company  by  that  contract  was  required  to  make  numerous  im- 
provements; and  it  was  conceived  that  it  would  be  better  able  to  pay  after 
these  improvements  were  made,  so  the  sliding  scale  of  payments  was  agreed 
to.  The  $2,600  per  annum  which  it  was  to  pay  for  the  first  five  years  is  pre- 
cisely the  same,  and  payable  at  the  same  time,  as  it  was  paying  under  the 
old  contract;  and  it  is  inconceivable  that  in  a  contract  so  minutely  drawn 
the  parties  should  have  provided  for  the  payment  of  one  $2,000  per  annum, 
and  should  be  silent  as  to  another  $2,600  which  they  expected  to  be  paid. 
Not  only  so,  but  the  contract  provides  that  the  company  shall  pay  for  certain 
repairs  of  streets,  and  that  the  city  may  do  certain  things  in  repairing  the 
streets  at  the  expense  of  the  company.  When  the  contract  of  October  7,  1892, 
was  made,  the  amount  due  under  the  old  contracts  was  settled  to  that  time 
and  paid,  and  from  that  time  until  the  bringing  of  this  suit  no  claim  was 
made  by  the  city  that  any  money  was  due  it  under  the  ordinance  of  1887. 

Lord  Erskine  once  said :  "  If  you  will  tell  me  what  the  parties  have  done 
under  a  contract,  I  will  tell  you  what  it  means."  Both  parties  here,  for 
fifteen  vears,  put  the  same  construction  upon  this  contract,  and,  taking  it  as 
a  whole,  we  cannot  see  how  a  different  construction  can  properly  be  put 
upon  it;  for  it  was  manifestly  intended  to  define  with  minuteness  of  detail 
what  the  street  railway  company  was  to  do.  The  company  was  required  to 
give  a  bond  for  the  faithful  performance  of  the  contract,  and  the  purpose 
of  this  bond  was  evidently  to  secure  the  city  in  the  obligations  which  the  com- 
pany owed  it.  The  franchise  granted  under  the  ordinance  of  December  15, 
1864,  expired  in  twenty-five  years,  or  on  February  2,  1890,  two  years  before 
the  contract  of  October  7,  1892,  was  made;  so  it  is  evident  that  the  bonus 
provided  for  under  that  franchise  could  not  have  been  referred  to.  In  the 
second  section  of  the  contract  of  October  7,  1892,  the  city  of  Covington  ex- 
pressly reserves  the  right  "  to  exact  a  bonus  or  consideration  from  this  com- 
pany as  well  as  all  others  for  the  use  of  such  streets  as  are  now  abandoned 
by  this  ordinance."  It  is  evident  here  that  the  word  ''bonus"  is  used  as 
equivalent  to  "consideration;"  and,  taking  the  contract  as  a  whole,  we  are 
satisfied  that  the  payments  required  by  section  9,  and  which  it  is  there  pro- 
vided shall  be  in  lieu  of  any  and  all  car  license  or  bonus,  were  intended  to 
be  the  full  consideration  the  company  was  to  pay,  and  in  lieu  of  all  former 
payments. 

On  the  cross-appeal  the  railroad  company  complains  of  the  judgment  against 
it  in  favor  of  the  city  for  $2,500,  with  interest.  The  judgment  came  in  this 
way:  The  company  paid  the  ten  payments  of  $1,300  each.  It  also  paid  ten 
payments  of  $2,000  each,  but,  on  December  15,  1902,  it  skipped  a  payment^ 
conceiving  the  idea  that  under  the  contract  it  was  not  required  to  make  this 
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payment  until  Jnne  16»  1903.  It  paid  this  money  on  JmM  16,  1003,  and  made 
after  this  nine  payments  of  |2»600  each.  It  has  since  made  semi-annual  pay- 
ments of  $3,000  each.  The  contract  being  made  on  October  7th,  the  payments 
were  due,  by  the  terms  of  the  contract,  as  follows:  "These  sums  shall  be 
paid  one-half  on  the  15th  day  of  June  and  one-half  on  the  16th  day  of  Decem- 
ber in  each  year."  The  first  payment  was  due  on  the  16th  day  of  December 
in  the  year  1802.  The  company  made  the  payment  then,  and  continued  to 
pay  on  this  construction  of  the  contract  for  ten  years.  It  then  oonceiTod  the 
idea  that  it  had  been  paying  six  months  in  advance.  We  do  not  so  construe 
the  contract.  The  old  contract  required  this  money  to  be  paid  on  December 
15,  1892.  It  was  not  the  intention  of  the  parties  to  release  the  company  from 
this  payment.  The  new  contract  did  not  change  the  existing  liability.  Both 
the  parties  at  the  time  and  for  years  thereafter  so  construed  the  contract. 
The  first  payment  was  due  on  December  15,  1892.  The  $2,600  that  was  due 
on  December  15,  1902,  has  not  been  paid,  and  judgment  was  properly  ren- 
dered against  the  company  for  this  sum,  with  interest  from  the  time  it 
was  payable.  The  case  would  not  be  different  if  the  company  had  executed 
ten  notes  each  for  $2,500,  and  had  failed  to  pay  the  note  falling  due  Decem- 
ber 15,  1902.  On  December  16,  1907,  the  company  should  have  paid  $3,000, 
and  not  $2,600.  It  also  owes  the  city  this  $600,  with  interest.  But  this  sum« 
not  having  been  sued  for,  as  the  court  well  held,  could  not  be  ineluded  in  the 
recovery.  The  judgment  in  this  cases  however,  will  not  bar  ma  action  bj  the 
city  to  recover  the  money,  as  it  was  not  sued  for  here. 

There  is  no  force  in  the  insistence  of  the  company  that  it  should  not  pay 
interest  on  the  money  which  it  owed  and  did  not  pay.  The  money  was  due 
under  a  written  contract,  and,  not  being  paid,  it,  l^  virtue  of  the  statute, 
bears  interest. 

The  judgment  is  affirmed  on  the  original  and  on  the  cross-appeaL  Whok 
court  sitting. 


8HELLMAN  v.  LOUISVILLE  BY.  CO. 

(Kentucky  —  Court  of  Appeals.) 

Fassengerm;  Action  for  Injuries  Sustained  White  Boarding  Car;  NegU' 
gent  Starting  of  Car;  Instructions;  Contribtttory  Negligence. 

Plaintiff  appeals  from  a  judgment  for  defendant.    Reported  144  S.  W.  1060. 

Opinion  by  Lassino,  J.: 

This  suit  was  instituted  in  the  Jefferson  Circuit  Court  by  appellant  for  the 
purpose  of  recovering  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  him  on  May  18,  1910,  while  boarding  one  of  appellee's  passenger 
cars  at  Fifth  and  Market  streets.  The  petition  charges  tiiat  the  car  had 
stopped  at  Fifth  and  Market  to  permit  appellant  and  others  to  become  pas- 
sengers thereon,  and  that  while  he  was  in  the  act  of  getting  upon  the  car, 
which  was  known  as  a  **  summer  "  car,  with  the  side  next  to  the  street  en- 
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tirelj  open  and  a  ninnii^  board  along  the  entire  loigth  thereof,  the  ear  started 
suddenly  with  a  jerk  and  threw  him  against  the  seat,  either  in  front  or  behind 
him,  it  is  not  entirely  clear  which,  and  injured  his  knee  and  strained  his  back; 
that  his  injury  was  caused  by  the  negligence  of  those  in  charge  of  the  car  in 
starting  it  before  he  had  had  opportunity  to  enter,  mie  company  denied 
liability,  and  pleaded  contributory  neglect.  Upon  these  issues  the  case  was 
tried  out,  with  the  result  that  the  jury  returned  a  verdict  in  favor  of  the  de* 
fendant  company,  and  the  plaintiff  appeals.* 

It  is  complained  that  the  court  erred  in  instructing  the  jury.  The  instmo* 
tions  for  plaintiff  are  criticised  because  the  court  therein  used  this  language:. 
**  If  you  shall  believe  from  the  evidence  that  the  plaintiff  attempted  to  board 
the  car,"  etc — thus  putting  in  issue  the  question  as  to  whether  or  not  he 
did  attempt  to  board  the  car,  when  all  the  evidence  showed  that  he  did  and 
there  was  no  evidence  at  all  to  the  contrary;  and  any  injury  received  by  him 
was  sustained  while  making  this  attempt.  It  is  argued  that  this  instruction 
was  misleading.  Technically  speaking,  this  criticism  is  fair;  but  it  is  ap- 
parent that  it  in  no  wise  affected  the  verdict  and  was  not  misunderstood  by 
the  jury,  for  by  this  instruction  the  court  plainly  told  them  that  if,  while 
plaintiff  was  attempting  to  board  the  car,  those  in  charge  of  it  negligently 
started  the  car,  and  he  was  thereby  thrown  forward  and  injured,  th^  should 
find  for  him  against  the  company.  This  was  the  ground  upon  which  he  based 
his  right  to  recover  —  that  the  car  was  negligently  started,  causing  him  to 
strike  his  knee  against  the  bench  and  wrench  his  back.  The  jury  understood 
it  No  question  but  what  he  boarded  the  car.  But  from  his  conduct  at  the 
time  he  is  alleged  to  have  been  injured  —  the  way  and  manner  in  which  he 
testified — and  his  previous  ailment,  there  was  a  doubt  as  to  whether  he  was 
injured  at  all,  and  the  jury  evidently  did  not  believe  that  he  was. 

Complaint  is  also  made  because  the  court  gave  an  instruction  on  contribu- 
tory negligence.  Under  the  evidence  introduced  none  should  have  been  given, 
as  there  was  no  evidence  tending  to  show  that,  in  getting  Into  the  car,  the 
plaintiff  was  guilty  of  any  negligence.  It  is  apparent  that  the  verdict  of 
the  jury  was  not  rested  upon  this  instruction,  and  we  have  repeatedly  held 
that,  although  an  erroneous  instruction  is  given,  the  case  would  not  be  re- 
versed on  that  account  where  it  was  apparent  that  it  was  not  prejudiciaL 
Louisville  Ry.  Co.  v.  Byer's  Adm'r,  130  Ky.  442,  113  S.  W.  463;  C.  t  0.  Ry.. 
Co.  V.  Ward's  Adm'r,  146  Ky.  736,  141  S.  W.  72. 

Finding  no  error  in  the  conduct  of  the  trial  prejudicial  to  appellant's  sub- 
stantial rights,  the  judgment  is  affirmed. 

*  PortioB  of  opinioii  not  material  to  street  railwaj  law  omitted. 
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•  8MALL  V.  SAN  ANTONIO  TRACTION  00. 

(Texas  ~  Court  of  Ciyil  Appeak.) 

Injury  to  Woman  Throum  WhUe  AUghUng  from  Car;  Evidence;  In* 
eUnoUve  CauUon  of  Rregnant  Wotnan;  InetruoUone. 

PLAumm  appeal  from  judgment  for  defendant.    Reported  148  8.  W.  833. 

Opinion  by  Moubsuhd,  J. : 

AppeUanta  Wm.  Small  and  Margaret  Small  sued  appellee,  San  Antonio 
Traction  Company,  to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  said  Margaret  Small,  through  the  negligence  of  said  com- 
pany and  its  employees,  while  alighting  from  a  street  car  of  said  company. 
Plaintiffs  alleged  that  the  car  was  brought  to  a  stop  for  the  purpose  of  per- 
mitting said  Margaret  Small  to  alight,  that  it  did  not  stop  long  enough  to 
permit  her  to  alight,  but  iR^hen  she  was  in  the  act  of  alightiqg  defendant's 
servants  in  charge  of  the  car  n^ligently  caused  or  permitted  it  to  suddenly 
move,  lurch,  and  jerk,  and  by  reason  of  this  n^ligence  said  Margaret  Small 
was  thrown  violently  to  the  ground.  The  case  was  tried  before  a  jury,  whidi 
returned  a  verdict  for  the  defendant,  and  judgment  was  entered  according, 
from  which  plaintiffs  have  appealed. 

By  their  first  assignment  of  error  appellants  complain  because  the  oourt 
refused  to  permit  the  witness  Dr.  H.  D.  Bamits  to  testify  that  a  pregnant 
woman  is  by  nature  and  instinct  much  more  cautious  in  undertaking  any- 
thing that  involves  the  risk  of  any  hurt  to  her  person  than  is  a  woman  who 
is  not  pregnant  Objection  was  made  that  the  evidence  was  irrelevant  and 
incompetent,  that  the  witness  was  not  qualified  to  give  an  opinion,  tiiat  it 
was  not  a  proper  subject  for  expert  testimony,  and  was  immateriaL  Mrs. 
Small  had  testified,  "  At  the  time  I  had  the  fall  I  was  pregnant;  "  and  again: 
"I  was  advanced  about  two  months  in  pregnancy.  I  expected  that  I  was 
pregnant  when  I  was  on  the  car.**  She  and  her  daughter  testified  that  the 
car  had  stopped,  and  as  she  was  alighting  the  car  gave  a  lurch  or  forward 
motion  of  some  kind,  and  she  fell  to  the  groundi  Six  other  witnesses  tesU? 
fied  that  the  car  was  still  in  motion  when  Mrs.  Small  started  to  get  off; 
their  testimony  varying  only  in  regard  to  the  distance  the  car  moved  after 
she  fell.  The  witness  Perec  testified,  on  direct-examination:  "The  car  did 
not  go  over  a  foot  after  she  stepped  off,  because  she  fell  on  her  bade**  And 
on  cross-examination  he  said :  ''  The  car  did  not  move  over  three  feet  after 
Mrs.  Small  stepped  off."  Upon  being  recalled,  he  testified:  "The  car  went 
but  three  feet  after  the  lady  fell  on  her  bade"  He  admitted  that  in  a  state- 
ment signed  by  him  he  gave  the  distance  as  five  or  six  feet.  The  witness 
Gothard  was  conductor  of  the  car  from  which  Mrs.  Small  stepped.  He  testi- 
fied the  car  moved  eight  or  ten  feet  after  she  jumped  off,  but  admitted  that 
in  a  statement  made  shortly  after  the  occurrence  he  gave  the  distance  as  less 
than  a  foot.  Other  witnesses  stated  the  distance  the  car  moved  was  from 
six  feet  to  as  much  as  a  car's  length. 

Appellants  contend  there  is  a  very  narrow  margin  between  the  evidence  of 
Perez  and  Qotherd,  and  that  of  Mrs.  Small  and  her  daughter,  who  testified 
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the  car  had  actually  stopped  before  she  fell,  and  that  therefore  the  slightest 
additional  evidence  was  calculated  to  turn  the  scale;  that  consequently  the 
evidence  relating  to  the  instinctive  caution  of  pregnant  women  should  have 
been  admitted  as  tending  to  show  that  Mrs.  Small  would  not  have  undertaken 
to  alight  while  the  car  was  in  motion  —  in  other  words,  to  show  that  it  was 
unlikely  or  improbable  that  Mra  Small  would  undertake  to  alight  while  the 
car  was  in  motion.  Appellants'  counsel  admit  that  they  have  found  no  de- 
cision directly  in  point  upon  this  proposition,  but  contend  ably  and  in- 
geniously that  instinctive  caution  is  very  similar  to  habitual  caution;  that 
habitual  caution  has  been  held  admissible,  and  therefore  evidence  tending  to 
show  instinctive  caution  should  be  admitted. 

Evidence  that  either  the  plaintiff  or  the  defendant  was  ordinarily  of  either 
careful  or  careless  habits  is  generally  inadmissible.  Elliot  on  Evidence,  VoL 
1,  §  186.  The  weight  of  authority  is  against  the  admission  of  such  evidence 
on  the  question  of  contributory  n^ligence.  Qyc,  Vol.  29,  p.  619.  Exceptions 
to  the  rule  have  sometimes  been  made  when  no  witness  was  present,  and  the 
esuict  manner  in  which  the  accident  happened  is  not  shown.  Note  67,  Cyc 
Vol.  29,  p.  619. 

When  the  question  is  as  to  how  a  person  conducted  himself  at  a  particular 
time,  it  is  not  competent  to  show  that  prior  thereto  he  was  generally  careless 
or  the  reverse.  Gillett  on  Indirect  and  Collateral  Evidence,  §  68.  The  rea* 
sons  for  the  exclusion  of  sudi  evidence  are  that  it  is  only  of  slight  value  to 
establish  any  fact  in  issue,  and  it  is  calculated  to  lead  the  jury  into  col- 
lateral inquiry  which  will  confuse  and  obscure  real  issues. 

Our  Supreme  Court,  in  the  case  of  M.  K.  &  T.  Ry.  Co.  v.  Johnson,  92  Tex. 
382,  383,  48  S.  W.  669,  says:  **  We  think  the  rule  is  weU  setUed  that,  when 
the  question  is  whether  or  not  a  person  has  been  negligent  in  doing  or  in 
failure  to  do  a  particular  act,  evidence  is  not  admissible  to  show  that  he  has 
been  guilty  of  a  similar  act  of  negligence  or  even  habitually  negligent  upon  a 
similar  occai^on.  *  *  *  In  Tenney  v.  Tuttle,  above  cited  [1  Allen  (Mass.) 
185],  the  court  says:  'When  the  precise  act  or  omission  of  a  defendant  is 
proved,  the  question  of  whether  it  is  actionable  negligence  is  to  be  decided  by 
the  character  of  that  act  or  omission,  and  not  by  the  character  for  care  and 
eaution  that  the  defendant  may  sustain.'  The  principle  has  been  frequently 
lecqgniced  and  sometimes  applied  in  this  court.  Railway  v.  Evansich,  61 
Tex.  3;  Railway  v.  Scott,  68  Tex.  694  [6  S.  W.  601] ;  Railway  v.  Rowland,  82 
Tex.  166  [18  S.  W.  96] ;  Cunningham  v.  Railway,  88  Tex.  534  [31  S.  W.  629]. 
•  •  •  The  principle,  as  applicable  to  this  class  of  cases  generally,  is  that 
when  the  habit  of  care  or  negligence,  as  the  case  may  be,  has  no  connection 
with  the  specific  facts  in  evidence  bearing  upon  the  question  of  care,  evidence. 
of  such  care  or  habit  is  without  sufficient  probative  force  to  effect  the  deter- 
mination of  the  question." 

In  the  case  of  Mayton  v.  Sonnefield,  48  S.  W.  609,  the  court  held  that  it 
was  not  competent  to  prove  the  plaintiff  was  a  careless,  reckless  man,  that 
he  had  been  careless  upon  some  other  occasion,  for  the  purpose  of  establishing 
eontributory  negligence  on  his  part. 

In  the  case  of  T.  &  P.  Ry.  Co.  v.  Frank,  40  Tex.  Civ.  App.  86,  88  S.  W.  383, 
the  Court  of  Civil  Appeals  of  the  Third  District  said:  "No  error  was  com- 
mitted in  refusing  to  permit  the  engineer  and  fireman  who  were  running  the 


Digitized  by 


Googk 


724  Stbbst  Railway  Rbpobts.  [Vol.  8 

train  on  the  ooouion  in  question  to  testify  that  it  was  their  habit  or  eastom 
to  ring  the  bell  and  blow  the  whistle  at  the  plaoe  where  the  aooident  ooenrred.^ 

We  think  it  is  clear,  from  the  authorities  referred  to,  that  plaintiffs  ooold 
not  have  been  permitted  to  strengthen  the  testimony  of  Bfrs.  Small  by  eri- 
dence  that  she  was  habituallj  very  cautious  in  anything  that  involved  the  risk 
of  any  hurt  to  her  person.  Yet  this  testimony,  we  think,  would  have  a  greater 
probative  force  than  the  testimony  that  pregnant  women,  by  nature  and  in- 
stinct,  are  very  much  more  cautious  than  those  not  pregnant,  because  the 
latter  evidence  would  only,  at  most,  show  that  Mrs.  Small  at  this  time  was 
naturally  much  more  cautious  than  at  a  time  when  not  pregnant,  but  leaves 
the  matter  uncertain  as  to  whether  or  not  under  normal  circumstances  she 
was  naturally  reckless  or  prudent,  and  to  what  extent  her  habits  of  caution 
have  been  strengthened  by  her  condition.  The  evidence  excluded  does  not  pur- 
port  to  prove  that  pregnancy  will  make  any  woman  very  cautious  with  refer- 
ence to  her  physical  welfare,  but  only  that  it  will  make  her  much  more  cau- 
tious than  she  would  have  been  if  not  pregnant.  If  the  evidence  had  shown 
that  a  woman,  by  reason  of  such  condition,  became,  by  nature  and  instinct^ 
a  very  cautious  person  with  reference  to  her  physical  welfare,  it  would  not 
have  been  of  any  greater  probative  force  than  direct  evidence  that  she  was 
habitually  very  cautious  in  all  such  matters.  We  are  of  the  opinion  that  this 
evidence  was  correctly  excluded. 

Nor  can  we  agree  that  the  evidence,  if  admitted,  would  have  been  calculated 
to  change  the  result  in  the  least.  Mrs.  Small  was  permitted,  without  objec- 
tion, to  testify:  ''  I  am  always  exceedingly  careful  about  getting  on  and  off 
cars,  because  we  had  an  accident  before."  The  evidence  of  a  number  of  dis- 
interested witnesses  is  to  the  effect  that  she  was  considerably  incensed  and 
excited  at  the  time  of  her  fall  because  the  car  had  not  stopped  at  the  place 
she  wanted  to  stop,  and  that  she  refused  to  be  restrained.  This  was  contra- 
dicted by  her  and  her  daughter.  Not  a  witness  testified  to  any  lurch  or  sudden 
movement  of  the  car,  except  Mrs.  Small  and  her  daughter,  and  while  the  evi- 
dence of  the  witnesses  varied  on  estimates  of  the  distance  the  car  moved 
after  she  fell,  yet  all  who  saw  the  occurrence,  except  her  daughter,  are  posi- 
tive the  car  had  not  stopped  when  she  stepped  off  or  prior  thereto,  but  that 
it  was  slowing  up  at  the  time.  This  being  the  condition  of  the  evidence,  we 
cannot  agree  that  there  was  a  narrow  margin  of  conflict,  and  that  the  evi- 
dence excluded  would  have  probably  led  the  Juiy  to  accept  the  versicm  of  Mrs. 
Small  and  her  daughter. 

Appellants'  second  assignment  of  error  complains  of  the  following  para- 
graph of  the  charge:  "If  you  do  not  find  from  a  preponderance  of  the  evi- 
dence that  the  car  stopped,  and  was  started  up  or  lurched  while  Mrs.  Small 
was  in  the  act  of  alighting,  but  believe  from  the  evidence  that  she  stepped 
off  the  car  while  it  was  in  motion  and  before  it  stopped,  you  will  return  a 
verdict  for  the  defendant."  The  first  proposition,  in  substance,  is:  That 
it  was  wholly  immaterial  to  the  maintenance  of  plaintiffs'  cause  of  action 
whether  the  car  stopped  or  not  before  being  suddenly  jerked  or  moved  while 
Mrs.  Small  was  alighting  therefrom;  hence  the  charge  made  the  case  turn 
upon  an  immaterial  question  and  was  erroneous.  The  second  is  as  follows: 
"The  questions  whether  the  car  stopped  and  was  started  up  or  lurched  while 
Mrs.  Small  was  in  the  act  of  alighting,  and  whether  she  stepped  from  tiie 
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ear  while  it  was  in  motion  and  before  it  stopped,  were  material  only  upon  the 
issue  of  contributory  n^ligence."  The  third,  in  substance^  is  that  it  would 
not  have  been  contributory  negligence  per  se  for  Mrs.  Small  to  step  from  the 
ear  while  moving  slowly,  and  that  the  charge  required  a  verdict  for  defendant 
regardless  of  whether  she  was  guilty  of  contributory  negligence.  The  fourth, 
in  substance,  is  the  charge  was  misleading  in  that,  even  though  the  juiy 
might  have  believed  the  fall  was  caused  by  a  suddeo  jerk  or  motion,  they 
might  have  understood  such  motion  to  be  included  in  the  motion  of  the  car 
spoken  of  in  said  charge  which,  if  found  under  said  charge,  would  require  a 
verdict  for  defendant.  The  fiftii,  in  substance,  is  that  the  charge  unduly 
emphasised  that  the  burden  of  proof  and  the  preponderance  of  the  evidence 
devolved  upon  plaintiffs. 

Under  the  first  two  propositions  appellants  contend  that  th»  allegation  in 
their  petition  to  the  effect  that  the  car  was  standing  still  when  Mrs.  Small 
sought  to  alight  was  merely  l^  way  of  inducement,  and  that  plaintiff  could 
make  out  a  case,  even  if  the  car  had  not  stopped,  by  showing  that  it  was 
Jerked  or  suddenly  moved  as  she  was  alighting.  In  other  words,  while  no 
witness  testified  to  a  jerk  or  sudden  movement  of  the  car  cKcept  Mrs.  Small 
and  her  daughter,  who  swore  the  same  took  place  after  the  car  stopped,  yet 
that  the  issue  was  in  the  case  whether  the  car  was  jerked  while  still  moving 
and  while  Mrs.  Small  was  alighting;  and  this  defensive  charge  precluded  a 
reeovery  on  such  issue.  If  tiiis  theory  is  correct,  the  court  could  have  sub*' 
mitted  such  issue  in  his  ehaige,  but  had  he  done  so,  and  the  verdict  have  been 
against  plaintiffs,  we  dare  say  their  brief  would  have  presented  reasons  why 
the  court  erred  in  submittiqg  such  issue.  One  would  have  been  that  it  was 
calculated  to  create  the  impression  upon  the  minds  of  the  jury  that  the  court 
thought  the  car  did  not  stop  before  Mrs.  Small  sought  to  alight.  Another 
would  have  been  tiiat  there  were  no  pleadings  and  no  evidence  to  authorise 
its  submission,  and  that  it  was  calculated  to  confuse  the  jury.  The  decisions 
of  the  courts  of  this  State  are  against  appellants'  contention.  In  the  case 
of  El  Paso  Electric  Ry.  Co.  v.  Boer,  108  S.  W.  201,  this  court  said:  "The 
only  ground  of  negligence  alleged  was  that  the  car  was  standing  still  when 
plaintiff  started  to  alight  therefrom,  and  that  while  in  the  act  of  alighting  it 
was  suddenly  started  forward  without  warning,  and  he  was  thereby  caused 
to  fall  on  the  ground  and  was  injured.  This  allegation  would  not  admit  of 
proof  or  authorise  the  submission  as  an  issue  that  the  car  was  in  motion 
when  plaintiff  started  to  alight  from  it  and  that  its  speed  was  suddenly  in- 
ereased.''  See,  also,  Haralson  v.  San  Antonio  Traction  Co.,  53  Tex.  Civ.  App. 
263,  116  S.  W.  876;  Railway  v.  Johnson,  100  Tex.  238,  97  S.  W.  1039;  Dallas 
Oil  k  Refining  Co.  v.  Carter,  134  S.  W.  418. 

The  third  proposition  cannot  be  sustained,  because  not  applicable  to  the 
facts  of  this  case.  If  Mrs.  Small  fell  by  reason  of  alighting  from  a  moving 
ear,  then  she  could  not  have  been  injured  in  the  manner  allied  and  testified 
to  by  her,  and  should  not  recover.  For  discussion  of  this  question,  see  Haral- 
son V.  San  Antonio  Traction  Company,  supra. 

We  do  not  think  the  fourth  proposition  shows  reversible  error.  The  eon- 
tention  is  that  the  jury  would  construe  the  word  **  motion  "  to  mean  the  jerk 
or  motion  testified  to  by  Mrs.  Small  as  having  taken  place  after  the  car 
•topped,  and  would  therefore  decide  that  if  the  jerk  or  motion  was  made,  and 
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Mrs.  Small  stepped  off  just  at  the  time  it  was  made,  she  could  not  recoyer. 
We  think  the  jury  would  naturally  understand  the  word  to  refer  to  the  motion 
of  the  car  while  it  was  slowing  down,  and  not  to  the  motion  when  the  car  was 
suddenly  mored,  if  they  should  find  it  was  suddenly  moved.  To  construe  the 
charge  as  contended  for  hy  appellants  would  require  the  ignoring  of  the  re- 
mainder of  the  charge,  which  was  very  specific,  and  we  think  appellants'  con- 
struction would  never  occur  to  a  juiy.  We  therefore  hold  that  the  charge 
was  not  misleading. 

The  chaige  did  not  give  undue  emphasis  to  the  burden  of  proof  and  the 
matter  of  preponderance  of  the  evidence.  Before  applying  the  law  to  the 
facts,  the  court  gave  a  g^eral  charge  on  burden  of  proof,  credibility  of  wit- 
nesses, and  that  the  jury  must  receive  the  law  from  the  court  In  applying 
the  law  the  words  were  used  throughout,  "  if  you  believe  from  the  evidence," 
until  the  part  now  complained  of  is  reached^  wherein  the  jury  is  instructed 
that  if  they  do  not  believe  fnmi  a  preponderance  of  the  evidence  that  the  car 
stopped,  etc.  The  matter  of  burden  of  proof  is  mentioned  only  once,  and  the 
matter  of  preponderance  of  evidence  twice,  so  far  as  we  can  find,  the  first  time 
in  a  general  diarge,  the  second  in  apjdying  the  law  to  the  facts  in  a  defensive 
charge. 

We  are  of  the  opinion  that  the  charge  of  the  court,  taken  as  a  whole,  fairly 
submitted  the  issues,  and  that  the  objections  made  by  appellants  should  be 
overruled. 

We  find  no  error  in  the  record,  and  the  judgment  is  afflrmed. 


MATNE  V.  NASSAU  ELECTTRIG  RAILROAD  00. 

(New  York — Appellate  Division,  Second  Departmental 

Ahutting  Owner;  SuU  h^,  to  Enjoin  Operation  of  Street  JBoUtMHr. 

DkrENDAifT    appeals    from    judgment   for    plaintiff.    Reported    136    N.    Y. 

Supp.  376. 

Opinion  Feb  Cubiam: 

We  think  that  this  case  was  well  decided  at  Special  Term,  and  that  in 
view  of  the  opinion  of  PimTAM,  J.,  who  presided,  any  extended  discussion  is 
unnecessary.  It  may  be  quite  true  that  the  plaintiff  as  a  mere  abutter 
had  no  cause  of  action  when  the  railroad  was  laid  down  and  when  its  working 
began,  and  we  may  concede  safely  that  the  value  of  the  fee  of  the  street  in 
front  of  that  abutter's  premises  might  have  been  nominal  to  the  separate 
owner  thereof,  and  yet  it  would  not  follow  that  when  the  abutter  had  acquired 
that  fee  and  thereupon  presented  himself  to  a  court  of  equity  as  an  abutter 
who  owned  that  fee,  he  could  not  recover  substantial  damages,  for  the  court 
was  not  bound  to  consider  that  the  value  of  the  said  fee  to  the  former  separate 
owner  determined  the  value  thereof  to  the  abutter.  Cullbn,  Oh.  J.,  in  Rasch 
V.  Nassau  Electric  Railroad  Co.,  198  N.  Y.  389,  says:  "In  that  discussion 
we  did  say  that  the  owner  of  the  fee  was  entitled  to  no  more  than  nominal 
damages.    But  the  ownership  of  a  fee  of  a  street  disconnected  with  adjoining 
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land  and  subject  to  the  easements  of  abutting  owners  is  a  very  different  thing 
from  the  fee  of  a  street  in  connection  with  other  properly  which  abuts  on 
the  street.  It  is  just  this  distinction  which  is  pointed  out  by  Judge  6bat  in 
City  of  Buffalo  ▼.  Pratt,  131  N.  Y.  203,  where  he  said:  'It  is  unquestion- 
able, however,  that  the  ownership  of  the  fee  of  the  land  in  a  street  has  a  sub- 
stantial value  to  the  abutting  properly  holder,  in  the  degree  of  control  it 
gires  to  him  over  the  uses  to  which  the  street  may  be  put.  It  vests  him 
with  the  right  to  defend  against  and  to  enjoin  a  use  of,  or  an  encroachment 
upon  the  street,  under  legislative  or  municipal  authority,  for  purposes  in- 
consistent with  those  uses  to  which  streets  should  be,  or  have  been  ordinarily 
subjected,  unless  just  compensation  is  provided  to  be  made.'  (P.  299.)  "  And 
the  question  was  as  to'  the  position  of  the  owner  at  the  time  he  came  into  the 
equity  court.  Koehler  v.  N.  Y.  EL  R.  R.,  169  N.  Y.  218.  See,  too,  Stevens  v. 
N.  Y.  El.  R.  R.  Ck>.,  130  N.  T.  96;  Chanler  v.  N.  Y.  EL  R.  R.  Co.,  34  App.  Div. 
306.  None  of  the  rulings  upon  the  evidence  is  fatal,  for  the  old  chancery 
rule  applies  in  this  case,  that  a  ruling  to  be  effective  must  substantially  affect 
the  judgment  De  St.  Laurent  v.  Slater,  23  App.  Div.  70;  Townsend  v.  Bell, 
167  N.  Y.  462,  470;  Young  v.  Valentine,  177  id.  347,  358. 
The  judgment  is  affirmed,  with  costs. 

Jezcks,  p.  J.,  BuBB,  Thomas,  Cabe  and  Woodwabd,  JJ.,  oonourred. 

Judgment  affirmed,  with  costs. 


HOLLON  V.  BROOKLYN  HEIGHTS  R.  R.  00. 
(New  York — Appellate  Division,  Second  Department.) 

Pedeairian  Stntek  hy  Car  at  Croming;  Evidence;  CanMribuiary  NeglU 
genoe;  FaUure  to  CaU  Witneea. 

DnrxNDAifT   appeals    from    judgment  for   plaintiff.      R^orted    133    N.    Y. 

Supp.  206. 

Opinion  by  Rich,  J.: 

The  plaintiff  has  recovered  in  an  action  against  the  defendant  for  injuries 
received  in  consequence  of  her  being  run  over  at  a  street  crossing  by  one  of 
defendant's  cars. 

August  17,  1908,  at  about  nine  P.  M.,  plaintiff  says  that  as  she  started  to 
cross  Fulton  street,  in  the  city  of  Brooklyn,. she  looked  down  the  street  and 
saw  a  car  approaching  about  two  hundred  feet  away.  It  was  thirteen  feet 
and  eight  inches  from  the  curb  to  the  first  rail  of  defendant's  track.  She 
testified :  **  Then  when  I  got  near  the  first  rail  I  looked  again.  The  car  was 
then  about  to  the  wine  store."  It  was  undoubtedly  about  seventy-five  feet 
away.  She  noticed  that  the  car  was  lighted,  but  did  not  observe  its  speed. 
She  says:  "I  kept  on  and  I  got  in  the  track  going  uptown,  in  the  middle 
of  the  track,  I  looked  again  and  the  car  was  so  near  on  me  I  tried  to  step 
back  and  I  felt  a  blow,  and  that  was  alL"    The  car  was  going  fast»  and  If 
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her  eridenee  is  true  the  was  not  guiltj  of  oontributory  n^fiigmot  «•  matter 
of  law  in  going  upon  the  trade 

The  judgment  must  be  reversed*  however,  because  of  the  error  of  the  justice 
presiding  at  the  trial  in  refusing  to  instruct  the  jury  that  they  might  infer 
from  the  failure  of  the  plaintiff  to  call  her  daughter  as  a  witness  that  her 
testimony  might  be  unfavorable  to  the  plaintiff.  The  daughter  was  with 
the  plaintiff  at  the  time  of  the  accident  and  was  present  in  court  during  the 
triaL  The  motorman  of  the  car  had  testified,  and  his  testimony  was  cor- 
roborated by  two  witnesses,  that  he  saw  plaintiff  and  her  daughter  approadi- 
ing  the  trade  and  cut  off  his  speed;  tiiat  before  reaching  the  track  they  stopped, 
whereupon  he  put  the  speed  on  again,  and  when  the  car  was  within  ten  or 
twelve  feet  of  tiie  crosswalk  the  plaintiff  attempted  to  cross  in  fnmt  of  the 
car;  that  her  daughter  took  hold  of  her  arm  and  tried  to  pull  her  bade; 
that  she  was  not  on  the  track  but  was  hit  by  the  comer  of  the  car.  The 
question  as  to  whether  plaintiff  stopped  before  reaching  the  track  and  whether 
she  was  upon  the  track  when  the  car  hit  her  were  important  questions  of  fact, 
and  the  testimony  of  the  daughter  upon  this  subject  was  not  merely  cumuli^ 
tive  but  substantive.  The  daughter  possessed  the  knowledge  which  was  im- 
portant. She  was  under  the  control  of  plaintiff  and  the  failure  to  call  her 
is  not  explained. 

The  refusal  to  charge  as  requested  was  reversible  error,  and  it  foUovre  that, 
upon  this  ground  and  without  considering  the  other  exceptions,  the  judgment 
and  order  must  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

Jknks,  p.  J.,  BuRB  and  Woodwaed,  JJ.,  concurred ;  Thomas,  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


PPOHL  V.  INTERNATIONAL  RAILWAY  CO. 
(Now  York  —  Supreme  Court,  Spedal  Term.) 

A1mtt*ng  Owners;  Bight  to  Besfroln  CanttrttcUan  and  OpermUm^  of 

Street  BaUtoay, 

(DEraNDANT  moves  to  vacate   temporary   injunction.     Reported    136   N.   Y. 

Supp.  176. 

Opinion  by  Bbown,  J.: 

The  plaintiffs  are  the  owners  of  lots  67  and  68  on  the  south  side  of  Burnett 
road,  the  north  bounds  of  the  lots  being  the  south  line  of  the  highway.  The 
plaintiffs  do  not  own  to  the  center  of  the  highway,  they  are  owners  of  lots 
abutting  on  the  highway.  The  plaintiffs  daim  that  as  such  owners  they  have 
an  easement  and  vested  rights  in  the  highway  and  that  the  operation  of  the 
street  surface  railway  by  the  trolley  system  will  irreparably  injure  this 
easement  and  vested  right,  for  which  they  have  no  adequate  remedy  at  law, 
and  that  they  are  entitled  to  restrain  such  operation  of  the  street  surface  raO- 
way  until  compensation  is  paid  them  for  such  injuiy. 
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Tbe  defendant  ha8  a  franehiee  for  such  occupation  of  the  highway.  The 
authorities  relied  upon  hy  the  plaintiff  are  Falkner  ▼.  New  York,  W.  S.  & 
B.  IL  Co.,  17  Abb.  N.  C.  279;  Story  v.  New  York  K  R.  R.  Co.,  90  N.  Y.  122; 
Pedc  V.  Schenectady  R.  Co.,  170  id.  298. 

In  the  Falkner  case  the  plaintiff  was  an  abutting  owner,  and  the  proposed 
railroad  through  the  street  was  a  steam  railroad  operated  by  locomotives;  it 
was  held  that  the  occupation  of  the  street  by  a  steam  railroad  was  incon- 
sistent with  the  use  of  the  street  as  a  public  highway.  In  the  Story  case  the 
plaintiff  owned  to  the  center  of  the  street,  and  it  was  held  that  the  erection 
of  oolunms  and  iron  posts  in  front  of  plaintiff's  premises  upon  which  to  con- 
struct and  operate  an  elevated  steam  railway  interfering  with  plaintiff's  rights 
to  air,  light  and  access  to  the  street,  eto.,  was  an  infringement  upon  plaintiff's 
rights.  In  the  Peck  case  plaintiff  was  the  owner  of  the  fee  of  the  street  sub- 
ject to  the  public  use  thereof  as  a  highway,  and  it  was  held  that  the  operation 
of  a  street  surface  railroad  by  electric  power  imposed  an  additional  burden 
upon  the  properly  ri^^ts  of  the  owners  of  the  fee,  subject  to  the  public  ease- 
ment for  street  purposes. 

It  is  clearly  the  law  that  an  abutting  owner  who  has  no  title  to  the  fee  of 
a  street  cannot  complain  of  the  construction  and  operation  of  a  street  sur- 
face railway  operated  by  horse  or  electric  power  through  the  street  As  waa 
said  lyy  Judge  Ain>BEW8,  in  Reining  v.  New  York,  L.  &  W.  R.  Oo.,  128  N.  Y. 
163,  the  distinction  is  made  to  rest  on  the  locaticm  of  the  fee.  When  the 
abutting  owner  is  also  the  owner  of  the  fee  of  the  highway  the  taking  of  such 
fee  for  street  railroad  purposes  imposes  an  additional  burden  upon  such  own- 
ership of  the  street.  Kennedy  v.  Mineola,  H.  &  F.  Traction  Co.,  77  App.  Div. 
484;  Reining  v.  New  York,  L.  &  W.  R.  R.  Co.,  128  N.  Y.  167;  Peck  ▼.  Schenec- 
tady R.  Co.,  170  id.  298. 

The  temporary  injunction  must  be  vacated.  The  defendant's  motion  for 
judgment  dismissing  plaintiff's  complaint  on  the  pleadings  must  be  granted. 

Ordered  accordiBgly. 


LOORE  V.  GALVESTON  ELECTRIC  CO. 

(Texas  —  Court  of  Civil  Appeals.) 

OottiMan  wUh  VehMe;  Injuries  to  Horse  and  Wagon;  Evidence;  Dism 

covered  Peril, 

Plaintiff  brings  error  from  judgment  for  defendant.    Reported  140  S.  W.  303. 

Opinion  by  PLEASAirrs,  C.  J.: 

This  suit  was  brought  by  plaintiff  in  error  to  recover  the  sum  of  $166 
damages  for  injury  to  a  horse  and  wagon,  the  properly  of  plaintiff,  alleged  to^ 
have  been  caused  by  the  negligence  of  the  defendant. 

Defendant  answered  by  general  demurrer  and  general  denial,  and  specially 
pleaded  ''that  the  loss  to  plaintiff  in  error,  if  any,  was  caused  by  the  negli- 
gence and  fault  of  the  driver  of  the  wagon  to  which  said  horse  was  attached 
at  the  time  the  collision  occurred^  in  that  he  drove  the  wagon  and  horse  in 
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front  of  the  moving  car  without  any  care  or  precaution  for  his  own  safety 
or  for  the  safety  of  said  horse  and  wagon,  and  at  an  exoeesire  and  dangerous 
rate  of  speed ;  that  said  driver  saw  or  should  have  seen  the  moving  car  before 
driving  the  horse  and  wagon  in  frcmt  of  it,  and  thereby  causing  tiie  collision; 
and  that  the  driver  was  thereby  negligent,  which  negligence  of  the  driver 
was  the  proximate  cause  of  any  damage  sustained  by  plaintiff  in  error."  The 
trial  in  the  justice  court  in  which  the  suit  was  originally  brought  resulted 
in  a  judgment  in  favor  of  the  plaintiff  for  the  full  amount  claimed  by  him. 
Upon  appeal  and  trial  de  novo  in  the  County  Court  with  a  jury,  a  verdict 
and  judgment  were  rendered  in  favor  of  defendant.  The  injury  to  the  horse 
and  wagon  of  which  appellant  complains  was  caused  by  collision  with  a  street 
car  which  was  being  operated  by  defendant  on  its  track  in  the  city  of  Gal- 
veston. At  the  time  of  the  collision,  which  occurred  on  October  12,  1907,  the 
street  car  was  going  east  on  Broadway  avenue  in  the  city  of  Galveston,  and 
the  horse  and  wagon,  which  was  driven  by  Louis  Schembre>,  was  going  south 
on  Tremont  street^  which  crosses  Broadway  at  right  angles.  The  evidence 
sustains  the  finding  that  the  driver  of  the  wagon  failed  to  use  any  care  to 
discover  the  approach  of  the  car  before  driving  upcm  the  railway  trade,  and 
that  the  operators  of  the  car  gave  the  proper  signals  and  used  due  care  in 
crossing  Tremont  street,  and  the  collision  was  not  caused  by  any  negligence 
on  their  part.  These  conclusions  dispose  of  plaintiff's  assignment  of  error 
complaining  of  the  judgment  on  the  ground  that  the  verdict  of  the  jury  is  not 
supported  by  the  evidence. 

We  do  not  think  the  evidence  raised  the  issue  of  discovered  peril,  and  there- 
fore the  court  properly  refused  the  charge  requested  by  plaintiff  submitting 
that  issue  to  the  jury.  The  undisputed  evidence  shows  that,  as  soon  as  the 
motorman  discovered  that  the  driver  of  the  wagon  would  attempt  to  cross 
the  track  in  front  of  the  car,  he  used  every  means  in  his  power  to  present  the 
collision.  No  circumstances  are  shown  by  the  evidence  from  which  the  motor- 
man  might  reasonably  have  anticipated  sooner  than  he  did  that  the  driver 
would  not  stop  before  reaching  the  track,  but  would  whip  up  his  horse  and 
attempt  to  cross  in  front  of  the  car,  and  it  cannot  be  said  from  the  evidence 
that  the  motorman  failed  to  use  proper  care  to  prevent  the  injury  as  soon 
as  he  realized  the  danger.  This  case  is  easily  distinguished  from  that  of 
Gehring  v.  Galveston  Electric  Co.,  134  S.  W.  288,  in  which  this  court  held  that 
the  evidence  was  sufficient  to  sustain  the  finding  that  the  operatives  of  the 
car  realized  the  perilous  position  of  the  deceased,  and,  instead  of  using  every 
means  in  their  power  to  prevent  striking  him,  negligently  delayed  using  such 
means  imtil  too  late  to  prevent  the  accident.  In  the  case  cited  the  evidence 
tended  to  show  that  the  deceased  was  seen  by  the  motorman  in  a  perilous  posi- 
tion apparently  oblivious  to  the  approach  of  the  car  and  heedless  of  the  warn- 
ing given  by  the  motorman,  and  under  these  circumstances  it  was  held  that 
the  motorman  could  not  wait  until  he  was  certain  that  the  deceased  would 
not  get  out  of  danger,  but  was  required,  as  soon  as  he  realized  the  probability 
that  the  deceased  would  not  protect  himself,  to  use  every  means  in  his  power 
to  prevent  the  injury.  The  evidence  in  this  case  does  not  call  for  the  applica- 
tion of  this  rule. 

The  failure  of  the  trial  judge  to  charge  the  jury  more  fully  as  to  the  duty 
of  the  operatives  of  the  car  to  use  care  in  croering  the  street,  and  to  define 
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n^ligence  on  the  part  of  said  operatives  as  applied  to  the  facts  of  this  ease;, 
if  it  be  oonoeded  that  the  charge  was  deficient  in  this  regard,  not  being  afflnna- 
tive  error,  cannot  be  complained  of  by  the  plaintiff  because  he  did  not  request 
any  further  charge  on  these  issues.  We  think  the  evidence  raised  the  issue 
of  whether  the  property  injured  was  owned  by  the  plaintiff,  and  the  court  did 
not  err  in  submitting  that  issue  to  the  jury.  There  is  no  merit  in  the  assign- 
ment complaining  of  the  charge  on  the  ground  that  it  is  upon  the  wei^t  of 
the  evidence,  in  that  it  gives  too  much  prominence  to  the  defense  of  con- 
tributory n^ligence.  That  defense  is  only  mentioned  in  the  charge  when  the 
grounds  for  recovery  by  plaintiff  are  submitted  to  the  jury,  and  this  mention 
of  the  defense  does  not  occur  so  often  or  in  such  manner  as  to  have  improperly 
influenced  or  misled  the  jury. 

There  was  no  error  in  refusing  the  testimony  offered  by  the  plaintiff  which 
tended  to  contradict  the  testimony  of  one  of  defendant's  witnesses,  who  was 
on  the  car  at  the  time  of  the  collision,  as  to  where  he  got  on  the  car.  It 
was  wholly  immaterial  to  any  issue  in  this  case  as  to  where  the  witness  got 
on  the  car.  From  the  statement  in  the  bill  of  exceptions,  it  does  not  appear 
that  the  rejected  testimony  would  have  impeached  or  contradicted  the  state- 
ment of  the  defendant's  witness,  but,  if  such  contradiction  was  shown,  we  do 
not  think  the  evidence  was  ol  any  value  and  its  exdusicm  could  not  have  in- 
jured plaintiff. 

The  letter  written  by  plaintiff's  attorney  in  which  he  refers  to  the  property 
for  injury  to  which  this  suit  was  brought  as  the  properly  of  Blr.  Louis  Schem- 
bre  was  admissible  as  a  circumstance  tending  to  show  that  plaintiff  was  not 
the  owner  of  the  properly. 

For  the  same  purpose,  the  advertisement  in  the  Galveston  Tribune  by 
Schembre  was  admissible.  The  probative  force  of  this  evidence  was  very  slight, 
but  we  cannot  say  it  was  wholly  immaterial  and  irrelevant. 

We  have  considered  all  of  the  assignments  of  error  presented  in  the  brief 
of  plaintiff,  and  we  think  no  error  is  shown  by  any  of  them  which  would  au- 
thoruEe  a  reversal  of  the  judgment  of  the  trial  court. 

It  follows  that  the  judgment  should  be  affirmed,  and  it  has  been  so  ordered. 


STRAUSS  V.  METROPOLITAN  ST.  RY.  CO. 
(Missouri  —  Kansas  City  Court  of  Appeals.) 

CoUi&Um  wUh  Vehicle;  Humanitarian  Doctrine;  Contributory  Negli^ 
genee;  Negligence  of  Motorman. 

Detendaitt  appeals  from  a  judgment  for  plaintiff.    Reported  148  S.  W.  209. 

Opinion  by  Emsoif,  J.; 

Plaintiff's  action  is  for  damages,  alleged  to  have  been  caused  by  defendant 
running  into  his  wagon  with  one  of  its  street  oars,  throwing  him  out,  and  in- 
flicting painful  injury.    He  recovered  judgment  in  the  Circuit  Court. 

The  action  is  founded  on  the  humanitarian  rule.    Plaintiff  was  approcudi- 
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ing  defeodaaf  8  street  ear  track  with  hia  horse  and  wagon.  He  was  driving, 
and  his  son  sitting  beside  him.  The  evidence  tends  to  show  that  he  could 
have  seen  the  approaching  car  for  as  much  as  200  feet  from  the  crossing; 
and  the  motorman  saw  him,  or  could  have,  had  he  been  looking,  when  he  was 
125  feet  away,  as  the  view  was  not  obstructed.  Plaintiff  drove  along,  in  a 
walk,  without  stopping  or  urging  the  horse.  He  testified  that  the  last  time 
he  saw  the  car  it  was  about  100  feet  away,  and  he  thought  he  had  plenty  of 
time  to  cross  ahead  of  it.  And  upon  that  testimony  defendant  insists  that 
if  the  plaintiff,  knowing  of  the  approadi  of  the  car,  thought  he  had  time  to 
cross  he  cannot  blame  the  motorman  for  the  same  error  of  judgment. 

But  can  we  declare,  as  a  matter  of  law,  that,  if  a  plaintiff  thinks  he  has 
time  to  cross  a  track  before  an  approaching  car  can  reach  him,  the  motorman 
cannot  be  charged  with  n^ligence  in  failing  to  attempt  to  stopt  That  ques- 
tion is  answered  in  the  negative  in  Heintz  v.  St.  Louis  Transit  Co.,  115  Mo. 
App.  667,  671,  92  S.  W.  353.  In  that  case  Judge  BLiLND  well  says  the  fact 
that  a  motorman  honeetly  believes  with  the  plaintiff  that  the  latter  will  be 
able  to  clear  the  track  before  the  oar  reaches  him  will  not  excuse  the  ccmi- 
pany,  as  a  matter  of  law;  for  the  motorman  knows  the  speed  of  his  car  and 
the  distance  from  the  crossing,  while  the  other  party,  looking  into  the  end 
of  the  approaching  car,  cannot  gauge  its  speed  with  any  such  accuracy.  The 
two  persons  are  not  on  equal  ground;  and  the  mistake  of  the  person  attempt- 
ing to  cross  the  track  will  not,  as  a  matter  of  law,  justii^  the  motorman  in 
the  same  mistake. 

We  are  cited  to  Roenfeldt  v.  St.  Louis  &  &  Ry.,  180  Mo.  554,  568,  79  S.  W. 
706,  as  stating  a  different  rule.  We  think  it  does  not.  It  is  said  in  that 
case,  where  there  was  no  evidence  to  show  that  the  motorman  could  have 
stopped  the  car,  that  what  was  reasonable  judgment  for  the  plaintiff  would 
be  reasonable  judgment  for  the  motorman.  But  in  the  case  at  bar  it  was 
shown  that  the  motorman  could  have  stopped  this  car  within  forty  feet. 

Nor  is  it  true,  as  seems  to  be  contended  by  defendant,  that  in  tiiis  case^ 
founded  upon  the  humanitarian  rule,  plaintiff's  prior  contributory  n^ligenoe 
in  getting  himself  into  a  perilous  position  will  relieve  the  defendant,  whose 
servants  saw  him,  or  by  ordinary  care  could  have  seen  him,  in  that  position 
in  time,  in  the  exercise  of  ordinary  care,  to  have  saved  him  by  stopping  the 
car.  White  v.  Railway,  202  Mo.  539,  101  S.  W.  14;  King  v.  Railway  Co., 
211  Mo.  1,  109  S.  W.  671;  EUis  v.  Met  St.  Ry.  Co.,  234  Mo.  657,  188  S.  W. 
23;  Shipley  v.  Met.  St  Ry.  Co.,  144  Mo.  App.  7,  128  S.  W.  768;  Williams  v. 
£1.  Ry:  Co.,  149  Mo.  App.  489,  131  S.  W.  115. 

The  foregoing  disposes  of  defendant's  objection  to  plaintiff's  instructions  in 
submitting  the  case  on  the  humanitarian  rule  and  omitting  any  hypothesis 
of  plaintiff's  contributory  negligence.  Under  the  humanitarian  rule,  con- 
tributory n^ligence  is  admitted,  and  not  in  issue.  Johnson  v.  Railway  Co., 
203  Mo.  381,  101  S.  W.  641;  CFarrell  v.  Met  St  Ry.  Co.,  167  Mo.  App.  618, 
138  S.  W.  693.  Nor  do  we  see  any  ground  for  stating  the  instruction  to  be 
in  conflict  with  others. 

Refused  instruction  No.  9  does  not  present  the  question  decided  in  Kinlen 
V.  Railway  Co.,  216  Mo.,  loc.  cit.  164,  115  S.  W.  523.  The  instruction  sub- 
mits whether  plaintiff  knowingly  drove  across  the  track  "  in  such  dose  prox- 
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imity  as  to  be  stmck,"  but  does  not  submit  that  he  drove  across  hnowk^f  he 
would  he  $iruok.* 

We  do  not  think  the  verdict  exceesiye,  and  on  the  whole  record  see  no  reason 
lor  reversal.    The  judgment  is  therefore  affirmed.    All  concur. 


FULT8  V.  METROPOLITAN  ST.  RY.  00. 

(Missouri — Kansas  City  Court  of  Appeals.) 

MntUTjf  to  Parson  AUem/pting  to  Board  Moving  Car;  JwHMUon  to  Board 
Car;  Starting  Car  %cith  Jerk;  Evidence;  Inetruotione, 

BEmnMJTT  appeals  from  judgment  for  plaintiff.    Reported  148  8.  W.  210. 

Opinion  by  Exxisoir ,  J. : 

Plaintiff's  action  is  for  injuries  received  by  him  in  attempting  to  board  one 
of  defendant's  street  ears  in  Kansas  City,  Kan.  He  recovered  judgment  in 
the  trial  court. 

It  appears  that  defendant's  car  had  a  vestibule  entrance  at  each  end,  so 
that  in  going  either  way  on  its  double  tracks  the  outside  entrance  would  be 
at  the  rear  and  the  front  entrance  would  open  next  to  the  other  track.  Plain- 
tiff, a  lad  about  fourteen  years  old,  with  his  mother  and  two  or  three  others, 
were  at  the  comer  of  a  street  to  take  passage.  As  a  car  was  approaching, 
plaintiff  crossed  over  one  trade,  walked  between  the  tracks  about  a  car  length, 
so  that,  when  the  car  should  stop  for  the  others  to  get  on  at  the  rear,  it 
would  throw  the  front  entrance  near  him  at  his  place  between  the  tracks.  He 
signaled  the  motorman,  whom  he  knew,  to  stop,  and  in  response  thereto  the 
car  began  to  slow  down,  and  as  it  got  to  him  it  was  going  very  slow  —  about 
as  fast  as  a  walk  —  and  the  motorman  said  to  him:  ''Get  on,  kid."  He 
attempted  to  do  so,  and  had  gotten  a  handhold  on  the  railing,  one  foot  on  the 
step  and  the  other  off  the  ground,  when  the  car  was  suddenly  started  forward 
with  a  jerk,  which  tiirew  him  onto  the  street,  one  leg  getting  under  the  car 
wheel,  crushing  it  so  that  it  was  afterwards  amputated  just  below  the  knee. 

Defendant's  first  objection  is  not  supported  by  the  evidence,  as  the  testimony 
in  plaintiff's  behalf  tends  to  show  the  facts  to  be.  It  claims  that  the  undis- 
puted evidence  shows  the  car  did  not  stop  "at  the  comer  where  plaintiff 
attempted  to  board  it,"  and  that,  therefore,  there  was  no  invitation  to  plaintiff. 
But  it  appeared  that  plaintiff  had  frequently  got  on  in  the  same  way  with  the 
consent  of  the  persons  in  charge  of  the  car,  and  that  in  this  instance  the 
motorman  asked  him  to  get  on. 

The  second  point  relates  to  the  admission  of  evidence  that  a  negro  boy  got 
on  the  car  at  the  other  end  after  it  had  slowed  down.  We  do  not  see  any 
objection  to  the  evidence.  The  negro  boy  was  with  those  who  were  intendkig 
to  get  on  at  the  rear  vestibule.  The  witness  stated  that  as  the  car  was 
coming  to  a  stop  a  negro  boy  and  two  other  parties  were  in  front  of  her,  and 
that  the  negro  boy  got  on,  but  before  the  others  could  get  on  the  car  started 

*  Portfon  of  opinion  not  material  to  street  railwaj  law  omitted. 


Digitized  by 


Googk 


784  Stbeet  Bailwat  Rbpobts.  [Vol.  8 

up  with  a  jeric  The  tendency  of  this  was  to  show  the  truth  of  plainttiTB 
theory  of  the  case. 

The  only  question  presenting  any  substantial  objection  to  the  judgement 
relates  to  two  of  plaintiff's  instructions.  They  submit  to  the  jury  whether 
the  car  was  moving  at  such  slow  rate  of  ^>eed  that  a  person  of  ordinary 
prudence  and  caution  would  have  attempted  to  get  on.  In  doing  this,  the 
instructions  read  that,  if  it  be  found  from  the  evidence  that  the  car  was 
moving  so  slowly  as  to  '^  permit "  a  person  of  ordinary  prudence,  etc.,  to  get 
on.  The  idea  advanced  in  criticism  is  that  a  condition  might  be  such  as  that  it 
would  permit  a  person  of  prudence  to  do  it,  and  yet  not  be  such  a  condition  as 
that  a  prudent  person  would  do  it.  We  think  it  unfortunate  that  departures 
from  the  well-known  and  continuously  used  paths  of  direction  to  juries  on 
this  head  should  be  made.  At  the  same  time  we  cannot  say,  in  view  of  aU  the 
in$truciion9  as  to  the  care  required  of  plaintiff,  that  tiie  jury  was  misled,  and 
we  therefore  feel  disinclined  to  disturb  the  judgment.  We  find  that  the  same 
word  was  used  in  an  instruction  approved  in  Spencer  v.  Transit  Go.,  Ill  Mo. 
App.  653,  663,  86  S.  W.  693,  though  that  part  of  it  is  not  discussed. 

We  think  the  court  properly  refused  defendant's  instruction  No.  4.  The 
petition  states  facts  making  the  inference  plain  that  the  motorman  saw  plain- 
tiff in  getting  on  the  oar.    The  criticism  of  the  court's  action  is  not  well  made. 

On  the  whole  record  we  see  no  cause  justifying  our  interference,  and  the 
judgment  is  therefore  affirmed.    AU  concur. 


DROUILLARD  v.  DBTROFT  UNITED  RY. 

(Michigan  —  Supreme  Court.) 

Jfi/wries  to  dmdubtwr  Through,  Sudden  Jfovement  of  Car;  Can$rQm$orif 
NegUgence;  Failure  to  Amjertain  Presence  of  Power  Before  FUu)ing 
TroUey  on  the  Wire. 

TLAXimww  brings  error  from  judgment  for  defendant.    Reported  136  N.  W. 

373. 

Opinion  by  Moobb,  C.  J.: 

In  September,  1908,  while  in  the  employ  of  defendant  as  a  conductor,  plain- 
tiff was  directed  to  take  from  the  Warren  avenue  car  house  a  car.  He  asked 
the  car  house  foreman  which  car  he  should  take  out  for  his  run.  IDie  foreman 
told  him  to  take  the  car  on  track  No.  7.  After  plaintiff  received  this  direc- 
tion he  went  to  track  No.  7,  untied  the  trolley  pole  which  was  tied  down  at 
the  front  end  of  the  car,  and  turned  the  trolley  around  to  the  bade  end  of  the 
car.  The  car  which  plaintiff  was  to  take  out,  and  the  one  inmiediately  behind 
it,  were  about  five  feet  apart.  He  stepped  on  the  fender  of  the  rear  car  and 
adjusted  the  trolley  to  the  wire.  The  instant  the  trolley  touched  the  wire 
the  car  jumped  back  and  injured  the  left  leg  of  the  plaintiff  between  the  hip 
and  knee.  Suit  was  brought  to  recover  damages  for  these  injuries. .  No  wit- 
nesses were  sworn  on  the  part  of  defendant.  The  trial  judge  directed  a  verdict 
in  favor  of  the  defendant.    The  case  is  brought  here  by  writ  of  error. 

It  was  the  claim  of  the  plaintiff,  and  he  gave  evidence  tending  to  show,  that 
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the  car  hoiue  foreman  was  inyested  with  complete  control  of  the  car  house, 
car  yard,  and  the  cars  therein  placed  from  time  to  time ;  that  he  was  invested 
with  authority  to  order  and  direct  conductors  what  cars  to  take  out,  and  when 
to  take  them;  that  it  was  his  duty,  when  he  directed  a  conductor  to  take  out 
a  car,  to  see  to  it  that  the  car  was  in  a  safe  and  proper  condition  to  be  taken 
out,  and  that  the  apparatus  in  the  motor  end  of  the  car  was  so  adjusted  that 
tiie  current  of  electricity  brought  to  said  car  by  contact  of  the  trolley  with  the 
overhead  wire  above  the  car  would  not  set  the  car  in  motion  while  the  con* 
ductor  was  adjusting  the  trolley  to  the  overhead  wire  preparatory  to  taking  the 
car  out  of  the  yard.  We  quote  from  the  brief:  ''Plaintiff  was  entitled  to 
go  to  the  jury  upon  the  question  as  to  whether  or  not  defendant  was  negligent 
in  ordering  plaintiff  to  take  out  the  car  in  its  then  condition  without  previous 
inspection.  *  *  *  (1)  Upon  the  theory  that  the  car  house  foreman  was  a 
vice-principal  and  represented  the  master  in  this  respect.  (2)  Upon  the 
ground  that  the  matter  of  the  safety  of  the  materials  and  appliances  could  not 
be  delegated  by  the  principal  to  another  so  as  to  relieve  the  master  of  any 
defect  or  want  of  safety  therein." 

Before  the  claims  can  be  properly  understood  it  is  necessary  to  refer  further 
to  the  record.  The  plaintiff  had  been  in  the  employ  of  the  defendant  for  a 
series  of  years  as  conductor.  He  was  furnished  with  a  copy  of  the  rules  and 
was  familiar  with  them.    Among  them  were  the  following: 

"Rule  144.  Whether  going  ahead  or  backing,  do  not  attempt  to  place  the 
trolley  on  the  wire  until  car  has  been  brought  to  a  standstill.  A  trolley  wheel 
should  never  be  taken  off  or  put  on  the  trolley  wire  while  the  controller  is 
turned  on.** 

"Rule  148.  You  are  required  to  exercise  the  greatest  precaution  when 
backing  cars,  to  prevent  injury  to  persons  or  damage  to  the  car  or  overhead 
wires,  and  under  no  circumstances  must  the  car  be  moved  backward  until  the 
trolley  rope  has  been  untied  and  the  conductor  is  on  the  rear  platform  holding 
it  in  position  to  promptly  signal  to  avoid  collision." 

"Rule  180.  After  running  the  car  into  the  car  house  or  yard,  motorman 
must  throw  off  the  overhead  switch,  move  reverse  lever  to  the  off  position  and 
release  brake.  Conductor  will  remove  trolley  from  the  wire  and  place  it  in 
the  trough,  or  tie  it  clear  of  the  wire ;  also  see  that  all  doors  and  windows  are 
closed,  and  that  fires  are  properly  regulated  before  leaving  the  car." 

The  record  shows  that  plaintiff  did  not  wait  for  the  appearance  of  the 
motorman  before  throwing  the  trolley  against  the  live  wire.  It  discloses  that 
the  switch  in  the  front  end  of  the  car  which  is  operated  by  the  motorman  for 
the  purpose  of  controlling  the  movements  of  the  car  could  be  seen  from  the 
ground.  The  conductor  made  no  effort  to  inform  himself  of  whether  the  over- 
head switch  had  been  thrown  off  and  the  reverse  lever  had  been  put  in  the  off 
position.  The  conductor  knew  that,  if  these  things  had  not  been  done,  the 
moment  the  trolley  was  put  in  place  the  car  would  do  just  what  it  did  do. 
Without  waiting  for  the  motorman,  and  without  informing  himself  whether 
it  was  safe  to  put  the  trolley  against  the  wire,  and  in  violation  of  the  instruc- 
tions contained  in  the  rules,  he  put  the  trolley  wheel  against  the  wire,  and 
the  accident  happened.  Under  these  circumstances,  we  think  it  must  be  held 
that  he  was  guilty  of  such  contributory  negligence  as  to  preclude  recovery. 

Judgment  is  affirmed. 
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FLYNN  T.  PITTSBUROH  RYa  00. 

(PennsylyanU  —  Supreme  Oourt) 

ffi/wries  to  Pedestrian  Oromeing  TraeHc;  When  €MU^  of  CoMfHbMtory 
NegUgenee  ae  MaUer  of  Law;  Effect  of  Neareighiednese  of  Bede^ 
trian. 

DnrxNDAifT  appeals  from  judgment  for  plaintiff.    Reported  83  Atl.  207. 

Opinion  by  Blown,  J. : 

The  contributory  n^ligenoe  of  the  plaintiff  below  was  so  clear  that  the 
defendant's  motion  for  a  nonsuit  should  hare  prevailed,  or,  at  the  close  of  the 
testimony,  a  verdict  ought  to  hare  been  directed  in  its  favor.  After  leaving  a 
street  car  on  California  avenue,  in  the  city  of  Allegheny,  the  appellee,  with 
several  others,  walked  down  an  alley  to  Beaver  avenue,  for  the  purpose  of 
boarding  a  car  on  the  south  side  of  that  avenue.  There  were  two  tracks  of 
the  defendant  company  upon  it,  and  to  reach  the  one  on  the  south  side  it  was 
necessary  to  cross  over  the  one  on  the  north.  The  testimony  of  the  appellee 
is  that  after  she  had  passed  out  of  the  alley  she  stepped  down  from  the  curb 
of  the  pavement,  and  looked  and  listened  for  an  approaching  car,  and,  having 
neither  seen  nor  heard  one,  passed  over  the  space  between  the  curb  and  first 
track  —  less  than  eight  feet  in  width  —  continuing  to  look  and  listen  for  a  car. 
The  day  was  clear  and  bright,  and  there  was  nothing  to  obstruct  a  view  of  the 
track  for  more  than  a  mile  in  the  direction  from  which  the  car  came  that 
struck  her,  for  it  was  straight  and  level  for  that  distance.  She  was  struck 
just  as  her  feet  were  upon  the  track,  though  the  coming  of  the  oar  could  have 
been  seen  for  the  distance  stated.  That  she  was  struck  tiie  instant  she  got 
upon  the  track  is  not  to  be  questioned.  William  Hines,  a  witness  to  the  acci- 
dent, who  was  called  by  the  plaintiff,  testified  as  follows:  '^Q.  Where  was 
the  car  when  she  stepped  on  the  track?  A.  The  car  was  very  near  on  top  of 
her  when  she  stepped  on  the  track.  *  *  *  Q.  And  the  car  was  on  top  of  her 
when  she  stepped  on  the  first  rail,  wasn't  it  7  A.  Yes,  sir.  Q.  And  she  prac- 
tically stepped  in  front  of  that  moving  car,  didn't  she?  A.  Yes,  sir."  Her 
own  daughter,  Mrs.  Lillian  Mulroy,  who  witnessed  the  collision,  stated  that  as 
soon  as  her  mother  stepped  across  the  first  rail  the  car  struck  her  about  the 
center  of  the  track.  Li  Crooks  v.  Pittsburgh  Railways  Company,  216  Pa.  590, 
66  Atl.  142,  we  said:  "Where  a  foot  passenger  walks  or  steps  directly  in 
front  of  an  approaching  car,  and  is  struck  at  the  instant  he  sets  his  foot 
between  the  rails,  there  is  but  one  inference  which  can  reasonably  be  drawn 
from  that  fact,  and  that  is  the  inference  of  contributory  n^ligenoe.  •  ♦  ♦ 
The  testimony  is  undisputed  as  to  the  manner  in  which  this  most  unfortunate 
accident  occurred.  As  we  have  seen,  one  step,  or  at  the  most  two,  carried  the 
deceased  from  a  point  outside  the  line  of  the  track  into  collision  with  the  car. 
It  must  have  occurred  in  less  than  a  second  of  time.  The  facts  speak  for  them- 
selves. The  action  of  the  deceased  can  only  be  characterized  as  contributory 
negligence."  And  so  here  the  act  of  the  appellee  in  stepping  on  the  track  when 
the  car  which  struck  her  was  but  a  few  feet  from  her,  and  which  she  must 
have  seen  and  heard  if  she  had  be«n  looking  and  listening,  must  be  regarded  as 
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eontrilratory  negligence,  barring  h«r  right  to  recover,  even  if  the  defendant 
company  was  n^ligeot. 

But  it  is  urged  that  the  appellee  ought  not  to  be  adjudged  guilty  of  con* 
tributory  negligence  as  a  matter  of  law,  for  two  reasons:  First,  she  was  near- 
sighted; and,  second,  as  there  was  a  safety  stop  a  few  feet  from  the  alley,  in 
the  direction  from  whidi  the  car  came,  she  had  a  right  to  presume  it  would 
stop  there.  These  two  circumstances  were  not  su£Bicient  to  send  to  the  jury 
the  question  of  her  contributory  negligence.  Though  nearsighted,  she  admitted 
that  she  could  see^  for  she  says  she  looked  to  see  whether  a  car  was  coming, 
and*  even  when  protesting  her  nearsightedness,  she  again  admitted  that  she 
could  see  a  moving  object  across  the  street  from  her.  If  she  had  looked  when 
she  was  about  to  put  her  foot  on  the  track  she  would  have  seen  the  car,  which 
was  then  nearer  to  her  than  the  width  of  the  street.  If  she  was  nearsighted 
there  was  the  greater  reason  for  caution  on  her  part  in  crossing  the  street. 
Her  nearsightedness,  instead  of  relieving  her  from  the  duty  of  ordinary  care, 
imposed  upon  her  the  duty  of  greater  precaution  to  avoid  injury.  Central 
Railroad  Ckmipany  of  New  Jersey  ▼.  Feller,  84  Pa.  226 ;  Mark's  Administrator 
▼.  Petersburg  Railroad  Co.,  88  Va.  1,  13  S.  E.  299;  McKinney  v.  Chicago  & 
Northwestern  Railway  Co.,  87  Wis.  282,  58  N.  W.  386.  "Those  who  are 
deficient  in  any  one  of  their  senses  must  all  the  more  diligently  use  the  others. 
Thus  a  deaf  man  should  look  up  and  down  the  track  even  more  closely  than 
might  be  necessary  if  he  could  hear  well;  and  one  whose  eyesight  is  defective 
ought  to  listen  all  the  more  carefully  for  trains.**  'Shearman  &  Redfield  on 
the  Law  of  Negligence  (6th  Ed.),  §  481.  If  the  appellee  had  looked  before  she 
stepped  upon  the  track  she  would  have  known  that  the  car  had  not  stopped 
at  the  safety  stop.  The  learned  trial  judge  correctly  instructed  the  jury  that 
she  could  not  escape  the  charge  of  contributory  negligence  by  reason  of  being 
nearsighted  nor  relieve  herself  of  that  charge  under  a  belief  that  the  car  would 
stop  at  the  safety  stop;  but  he  should  have  gone  further,  and,  in  view  of  her 
clear  contributory  negligence,  to  which  we  have  referred,  affirmed  defendant's 
point. 

The  first  assignment  is  sustained,  and  the  judgment  reversed. 


BREEN  ▼.  BOSTON  ELEVATED  RY.  00. 

(Massachusetts  —  Supreme  Judicial  Court.) 

nea$h  of  ChUd  Strw^  hy  Car  While  Creasing  Street;  Evidence;  Bxer* 
Otoe  of  Care  dy  Child;  Negligence  of  Motorman;  Q%iesUone  /of4 
Jury, 

Opinion  by  Mobton,  J.: 

By  its  argument  the  defendant  in  effect  concedes,  and  rightly,  we  think,  that 
in  view  of  the  age,  intelligence  and  experience  of  the  child,  she  could  properly 
be  sent  unattended  on  errands  that  would  take  her  into  and  across  the  street. 
But  it  contends  that,  on  the  evidence,  she  was  not,  as  matter  of  law,  in  the 
exercise  of  the  care  required  of  a  child  of  her  age  and  experience.  We  think 
that  that  was  a  question  for  the  jury* 

Vol.  8—47 
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The  accident  happened  about  5:30  P.  M.,  August  7,  1908.  The  afternoon 
was  bright  and  clear.  There  was  evidence  tendiqg  to  show  that  the  diild  stoQd 
on  the  curbstone  and  looked  up  and  down  the  street  **  to  take,"  as  one  witness 
testified  she  supposed,  "precaution;"  that  while  crossing  she  looked  up  the 
street  again,  that  being  the  direction  from  which  the  car  came;  that  when  she 
was  about  six  feet  from  the  trade  the  car  was  from  four  to  five  car  lengths 
away,  a  distance  we  assume  of  120  to  160  feet;  and  that  when  she  was  stnuk 
she  was  on  the  track  and  nearer  the  further  rail  than  the  rail  that  she  first 
crossed.  There  was  evidence,  whidi  bore  both  upon  her  due  care  and  the 
negligence  of  the  defendant,  that  tended  to  show  that  no  gong  was  sounded, 
that  the  car  was  coming  fast  —  twenty  miles  an  hour  one  witness  testified — 
that  as  bearing  on  the  speed  of  the  car  it  ran  after  the  accident  about  100 
feet  before  the  motorman  could  stop  it,  and  that  the  street  was  straight  and 
there  was  nothing  to  obstruct  the  view  of  the  motorman.  There  were  incon* 
sistendes  and  contradictions  in  the  evidence,  but  those  were  matters  for  the 
jury  to  deal  with.  In  almost  any  view  of  the  evidence  it  is  plain,  we  think, 
that  the  child  attempted  to  exercise  some  care  in  crossing  the  street.  Cases 
like  Murphy  v.  Boston  Elevated  Ry.,  188  Mass.  8,  73  N.  £.  1018,  where  it  was 
held  that  no  care  was  shown,  do  not  therefore  apply.  Whether  the  care  and 
judgment  that  were  exercised  were  such  as  naturally  mi^t  be  expected  of 
such  a  child,  and,  as  bearing  upon  that,  to  what  extenti  if  any,  she  might  rely 
upon  the  motorman's  seeing  her  and  slackening  his  speed  and  so  enabling  hear 
to  cross  in  safety,  were  matters  which  we  think  rendered  the  question  of  due 
care,  as  already  observed,  one  for  the  jury.  See  McDermott  v.  Boston  Elevated 
Ry.,  184  Mass.  126,  68  N.  E.  34,  100  Am.  St  Rep.  648;  Puroell  t.  Boston 
Elevated  Ry.,  211  Mass.  79,  97  N.  E.  626;  Lunderkin  v.  Boston  Elevated  Rail- 
way, 211  Mass.  144, 97  N.  E.  743;  OToole  v.  Boston  Elevated  Ry.,  98  N.  E.  610. 

The  defendant  has  not  aigued  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  motorman,  and  we  think  it  plain,  fnnn  the  matters  already 
referred  to  relating  to  the  speed  of  the  car  and  his  failure  to  slacken  it  and  his 
unobstructed  view,  to  say  nothing  of  his  alleged  failure  to  sound  the  gong  or 
give  any  warning,  that  there  was  such  evidence. 

In  accordance  with  the  terms  of  the  report  the  entry  will  be:  Case  to  stand 
for  trial  on  the  merits. 

So  ordered. 


OTOOLE  V.  BOSTON  ELEVATED  RY.  00. 

(Massachusetts  —  Supreme  Judicial  Court) 

Injuries  to  Pedestrian  at  Street  Crossing;  Evidence;  Contributorft 
Negligence;  Question  for  Jury. 

Piahttiff  appeals  from  judgment  for  defendant    Reported  98  N.  E.  610. 

Opinion  by  Sheldon,  J.: 

l^Jdng  as  we  must  that  view  of  the  evidence  which  is  most  favorable  to  the 
plaintiff,  it  could  be  found  that  before  starting  to  cross  the  street  he  looked 
in  each  direction  and  saw  the  car  that  afterwards  struck  him  coming  towards 
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him  upon  the  further  trmck.  The  car  was  then  about  300  feet  distant  from 
the  crosswalk  by  which  he  undertook  to  cross  the  street.  He  formed  the 
opinion  that  he  had  sufficient  time  to  pass,  and  attempted  to  do  so,  walking 
not  very  rapidly,  at  less  than  three  miles  an  hour,  without  paying  further 
attention  to  the  car.  The  street  was  unobstructed.  He  was  struck  by  the  car 
and  injured. 

Upon  these  facts  the  question  of  his  due  care  was  for  the  jury  to  determine. 
It  was  not  manifestly  careless  for  him  to  presume  that  a  car  300  feet  away, 
from  which  he  was  in  plain  sight,  would  nm  so  rapidly  as  to  hit  him  in  cross- 
ing a  street  about  fifty  feet  wide,  as  was  indicated  by  the  plan  in  evidence. 
The  case  comes  within  the  rule  of  Lunderkin  ▼.  Boston  Elevated  Ry.,  211 
Hass.  144,  97  N.  E.  743  (Suffolk,  March  1,  1912) ;  MuUen  y,  Boston  Elevated 
By.,  209  Mass.  79,  95  N.  E.  391 ;  Albee  v.  Boston  Elevated  By.,  209  Mass.  6, 
95  N.  E.  110;  Hunt  v.  Old  Colony  Street  By.,  206  Mass.  11,  91  N.  E.  883,  and 
Jeddrey  v.  Boston  &  Northern  Street  By.,  198  Mass.  232,  84  N.  E.  316.  The 
circumstances  differ  from  those  which  appeared  in  the  decisions  relied  on  by 
the  defendant.  In  Holian  v.  Boston  Elevated  St.  By.,  194  Mass.  74,  80  N.  E. 
1,  11  L.  R.  A.  (N.  S.)  166,  the  car  which  hit  the  plaintiff  was  very  much 
nearer  to  her  when  she  started  to  cross  the  street,  and  she  stepped  in  front 
of  the  car.  In  HaU  v.  West  End  Street  By.,  168  Mass.  461,  47  N.  E.  124,  the 
plaintiff,  who  was  very  deaf,  looked  neither  to  the  right  nor  the  left  and  did 
not  see  the  car  that  struck  him,  although  it  was  in  plain  sight  for  a  distance 
of  three  or  four  hundred  feet. 

There  was  evidence  of  negligence  of  the  defendant's  motorman,  which  might 
have  caused  the  injury.    Indeed  there  has  been  no  argument  to  the  contrary. 

New  trial  ordered. 


KOUYOUMJIAN  v.  BOSTON  ELEVATED  BY.  00. 

(Massachusetts  —  Supreme  Judicial  Court.) 

InSuHes  to  BedesiHan  CroMino  Street;  Failure  to  Loolc  and  LUten, 

Plaintiff  excepts  to  verdict  for  defendant.    Beported  98  N.  W.  585. 

Opinion  by  Bralkt,  J.: 

It  is  stated  in  the  exceptions  that  the  parties  agreed  that  if,  in  the  first 
case,  the  plaintiff  was  not  entitled  to  recover  the  actions  cannot  be  main- 
tained, and  the  question  is,  whether  at  the  time  of  the  injury  there  was  any 
evidence  for  the  jury  of  the  due  care  of  Helen  Kouyoumjian.  Accompanied 
by  her  daughter  and  two  grandchildren  of  tender  years,  the  plaintiff  stood  on 
the  sidewalk,  in  the  forenoon  of  a  clear  day,  where  for  a  substantial  distance 
she  had  a  full  and  unobstructed  view  of  the  defendant's  tracks.  The  group 
intended  to  pass  over  the  crosswalk  to  the  other  side  of  the  street,  and  having 
seen,  as  she  testified,  only  an  outward  bound  car  approaching,  the  plaintiff 
waited  until  it  stopped  just  beyond  the  crosswalk.  While  the  car  was  at  rest 
the  plaintiff,  leading  one  of  the  grandchildren  by  the  hand,  and  followed  by 
her  daughter  with  the  other  grandchild,  started  to  go  over  the  crosswalk.    The 
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inward  tnida  where  cart  might  be  eocpeeted  to  pass  at  frequent  interyab  was 
before  her,  and  she  must  have  been  aware  that  her  view  of  a  coming  car  would 
be  obstructed  to  some  extent  by  the  stationary  car.  It  appears  from  her  testi- 
mony that,  after  leaving  the  ridewalk,  and  with  nothing  to  distract  her  atten- 
tion, or  to  interfere  witii  her  freedom  of  movement,  she  proceeded  on  her  way, 
without  again  looking  for  approaching  cars,  and  from  the  uncontradicted 
evidence  of  her  daughter,  that  seeing  the  oncoming  car  as  her  mother  came  to 
the  inward  trade  she  called  to  her  **  don't  go.**  But  in  disregard  of  the  dic- 
tates of  ordinary  prudence,  and  in  despite  of  the  warning,  she  seems  to  have 
taken  no  thought  whatever  for  her  own  safety,  and  stepped  upon  the  trade, 
when  almost  immediately  she  was  struck  and  injured  by  an  in-bound  car. 
The  plaintiff's  conduct  under  these  conditions  precludes  recovery,  and  the 
verdicts  for  the  defendant  having  been  rightly  ordered,  her  exceptions  must  be 
overruled.  Haynes  v.  Boston  Elevated  Railway,  204  Mass.  249,  90  N.  £.  419; 
Kennedy  v.  Worcester  Consolidated  Street  Railway,  210  Mass.  132,  96  N.  EL  78. 
So  ordered. 


CONETON  V.  OLD  COLONY  ST.  RY.  CO. 

(Massachusetts  —  Supreme  Judicial  Court.) 

Injuries  to  PasBcnger  Alighthio  from  Street  Car;  Sudden  Start4$%g  of 
Car;  IamnUi;  Neglioence;  Evidence. 

Plaintiff  brings  exceptions  from  verdict  for  plaintiff.    Reported  98  N.  £.  602. 

Opinion  by  Mobton,  J.: 

This  is  an  action  of  tort  to  recover  for  injuries  sustained  by  the  plaintiff 
"while  alighting  from  one  of  the  defendant's  oars  at  or  near  the  division  line 
between  Quincy  and  Braintree.  At  the  close  of  the  plaintiff's  evidence  the 
presiding  judge  directed  a  verdict  for  the  defendant.  The  case  comee  here  on 
the  plaintiff's  exceptions  to  the  ruling  thus  made,  and  to  the  exclusion  of  cer- 
tain evidence. 

The  accident  happened  on  August  19,  1904,  between  8  and  8:30  in  the 
evening.  The  place  where  the  plaintiff  attempted  to  alight  was  on  a  switdi 
or  turnout  near  a  signal  box.  It  was  the  duty  of  the  conductor  to  throw  the 
signal,  and  the  car  came  to  a  stop  on  the  turnout  to  enable  him  to  do  so,  and 
he  left  the  car  for  that  purpose.  While  the  car  was  stopped  and  the  conductor 
was  at  the  signal  box  the  plaintiff  attempted  to  alight.  She  gave  no  notice 
to  the  conductor  or  the  motorman  that  she  wanted  to  get  off  the  car  at  that 
place,  and  there  was  no  evidence  that  either  one  knew  or  had  reason  to  know 
of  her  intention  or  desire  to  alight.  As  she  was  getting  off  the  motorman 
started  up  the  car,  and  she  was  thrown  to  the  ground,  receiving  the  injuries 
complained  of.  The  line  between  Quincy  and  Braintree  was  a  fare  limit.  The 
turnout  was  near  the  line,  and  there  was  evidence  that  passengers  got  on  and 
off  the  cars  at  that  point.  There  was  no  white  post  there  to  indicate,  if  that 
is  material,  that  it  was  a  regular  stopping  place.  The  plaintiff  offered  to 
show  that  conductors  had  been  in  the  habit  of  calling  out  and  announcing  the 
limit  of  the  car  fare,  and  that  people  had  been  accustomed  to  leave  the  car  at 
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iiuLi  plaoe  where  it  stopped  when  the  accident  occurred.  The  court  excluded 
the  evidence  thus  offers  and  the  plaintiff  duly  excepted.  There  was  no  evi- 
denoe  tending  to  show  that  any  such  announcement  had  been  made  at  the  time 
of  the  accident.  But,  as  has  been  already  stated,  it  appeared  from  other  testi- 
mony in  the  case  that  passengers  got  on  and  off  the  car  at  the  place  where  the 
accident  occurred,  and  no  harm  was  therefore  done  by  the  exclurion  of  the 
evidence  that  people  were  accustomed  to  leave  the  car  at  that  place. 

It  is  plain,  we  think,  that  there  wa9  no  evidence  of  negligence  on  the  part 
of  the  conductor.  He  did  not  know  and  had  no  reason  to  know  that  the 
plaintiff  desired  to  get  off  the  car,  and  if  he  did  he  gave  no  signal  to  start  the 
ear  and  did  not  in  any  way  cause  it  to  be  started  or  contribute  to  the  accident. 
Neither  do  we  think  that  there  was  any  evidence  of  neglig^ce  on  the  part 
of  the  motorman.  He  likewise  did  not  know  and  had  no  reason  to  know  when 
he  started  the  car  that  the  plaintiff  was  attempting  to  alight,  or  that  she 
wished  to  alight.  Although,  as  the  plaintiff  testified,  the  place  was  a  stopping 
place,  it  was  a  stopping  place  of  such  a  nature  that  those  in  charge  of  the 
car  cannot  be  held  to  be  to  blame  for  starting  the  car  while  a  passenger  was 
aUghting,  in  the  absence  of  any  signal  from  the  passaiger  that  he  or  she 
wished  to  alight  or  of  any  knowledge  or  reason  to  know  that  the  passenger, 
was  attempting  to  alight  or  wished  to  alight.  Spaulding  v.  Quincy  &  Boston 
Street  Railway,  184  Mass.  470,  69  N.  K  217;  Oddy  v.  West  End  Street  Rail^ 
way,  178  Mass.  341,  59  N.  E.  1026,  86  Am.  St.  Rep.  482.  If  neither  the  con- 
ductor nor  the  motorman  was  negligeiit  in  starting  the  car,  the  fact,  if  it  waa 
a  faet,  that  it  started  with  a  "^ lurch ^  or  "gave  a  lurch,"  as  the  plaintiff 
testified,  would  not  help  the  plaintiff.  The  manner  in  which  the  car  started 
could  be  material  only  in  case  the  circumstances  were  sudi  as  to  show  that 
the  conductor  or  motorman  knew  or  had  reason  to  know  that  she  was  attempt- 
ing to  alight  or  desired  to  alight  and  owed  a  duty  to  her  not  to  injure  her  l^ 
an  improper  starting  of  the  car. 

Evidence  that  it  was  the  custom  or  habit  of  conductors  to  announce  or  call 
the  limit  of  the  car  fare  was  immaterial.  There  was,  as  already  observed,  no 
evidence  of  any  such  announcement  or  call  on  the  evening  in  question,  and  it 
appeared  independently  of  such  evidence  that  passengers  got  on  and  off  at  the 
place  where  the  car  had  stopped  when  the  accident  occurred. 

Exceptions  overruled. 


GEIGER  V.  PITTSBURGH  RYS.  00. 

(Pennsylvania — Supreme  Oourt) 

Permm  AUempHng  to  Board  Car  from  Wrong  Side  Stntt^c  and  Kitted 
dy  Another  Car;  Such  Person  Not  a  Paaaenger;  Instnustions. 

DmcNDAivT  appeals  from  judgment  for  plaintiff.    Reported  83  Atl.  367. 

The  circumstances  of  the  accident  are  stated  in  the  opinion  of  the  Supreme 
Oourtb 

The  defendant  presented  the  following  points: 

"Third.  A  person  attempting  to  board  a  car  by  climbing  over  the  guard 
rail  on  the  blind  side  of  an  open  car  is  not  a  passenger,  and  the  mere  fact  that 
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he  gets  into  the  body  of  the  car  in  safety  does  not  make  him  a  paBsenger." 
Answer:    "Refused." 

"  Fourth.  The  deceased,  Michael  Creiger,  in  attempting  to  board  an  open 
summer  car  on  the  blind  side,  placed  himself  in  a  dangerous  position,  and  waA 
guilty  of  contributory  n^ligence;  therefore  the  plaintiff  in  this  case  is  not 
entitled  to  recoTer."  Answer:  "This  point  is  aflirmed,  if  you  find  that  thia 
accident  arose  from  the  facts  that  this  point  will  coyer,  namely:  That  thia 
man  placed  himself  in  a  dangerous  position,  where  he  ought  not  to  have  placed 
himself,  and  where  he  took  the  risk;  and,  if  he  lost  his  life  there,  that  then  he 
was  guilty  of  contributory  negligence  and  she  could  not  recover  in  this  case." 

The  court  charged  in  part  as  follows:  "And  if  you  arrive  at  the  conclusion 
from  the  weight  of  the  evidence  that  this  Michael  Geiger  was  a  passenger  or 
an  intending  passenger,  and  did  not  go  to  that  front  platform  for  the  purpose 
of  renewing  this  altercation,  then  there  could  be  a  recovery  in  this  case.  And 
then  you  come  to  the  question  of  damages." 

Opinion  by  Pottke,  J.: 

This  was  an  action  of  trespass  brought  by  Adam  Cteiger  and  Maiy  Geiger, 
his  wife,  against  the  defendant  company,  to  recover  damages  for  the  death  of 
their  son,  Michael  Geiger.  The  latter  was  the  driver  of  a  beer  wagon.  On 
the  evening  of  September  6,  1909,  he  stopped  his  wagon  and  two-horse  team  in 
front  of  a  saloon  on  the  comer  of  Twenty-eeventh  and  Carson  streets.  Pitta- 
burgh.  Geiger  went  into  the  saloon,  leaving  the  team  standing  between  the 
curb  and  the  street  railway  track.  An  open  summer  car  came  along,  and, 
owing  to  the  narrow  space  between  the  track  and  the  curb,  was  unable  to  paai. 
Creiger  was  called  out  of  the  saloon,  and,  instead  of  promptly  starting  his 
team  and  clearing  the  way  for  the  car,  he  engaged  in  an  altercation  with  tho 
men  in  charge  of  the  car.  He  attempted  to  board  the  car,  as  appellant  cUims, 
for  the  purpose  of  assaulting  the  motorman;  but  counsel  for  appellee  maintain 
that  it  was  for  the  purpose  of  riding  to  the  car  bam,  in  order  to  make  com- 
plaint against  the  motorman  and  conductor.  Geiger  was  prevented  from  get- 
ting on  the  car  at  the  side  nearest  the  curb  by  the  motorman  of  another  car 
which  had  also  been  stopped,  and  he  went  around  in  front  of  the  car,  falling 
over  the  fender  as  he  passed,  and  tried  to  board  the  car  from  the  inner  side. 
He  got  up  on  the  running  board  and  put  one  leg  over  the  chain  or  bar  thai 
prevented  access  to  the  front  platform  on  that  side.  The  evidence  indicates 
that  while  in  this  position  he  was  struck  by  a  car  coming  from  the  opposite 
direction  on  the  other  track,  and  so  injured  that  he  died*  in  a  short  time.  It 
was  contended  on  the  part  of  plaintiff  that  the  motorman  either  struck  or 
struck  at  Gkiger  while  he  was  attempting  to  get  upon  the  platform. 

The  trial  judge  refused  binding  instructions  for  the  defendant,  and  sub- 
mitted the  case  to  the  jury,  who  found  a  verdict  for  the  plaintiff.  The 
defendant  has  appealed,  and  in  the  fourth  assignment  of  error  counsel  have 
alleged  the  inadequacy  of  the  charge,  in  that  the  jury  were  instructed  that 
if  they  found  the  decedent  was  a  passenger  or  an  intending  passenger,  and  did 
not  go  to  the  front  of  the  platform  for  the  purpose  of  renewing  the  alterca- 
tion, there  could  be  a  recovery  in  this  case.  This  instruction  to  the  jury  gave 
no  intimation  whatever  as  to  what  was  necessary  under  the  circumstances  to 
constitute  Geiger  an  actual  or  intending  passenger.    It  was  also  inadequate 


Digitized  by 


Googk 


Cases  Reported  with  Bbief  Syllabi.  743 

in  that  it  ignored  the  question  of  contributory  negligence,  and  permitted  the 
jury  to  infer  that  the  case  might  turn  entirely  on  the  question  of  whether 
Qeiger  was  or  was  not  a  passenger  or  intending  passenger  at  that  time.  This 
error  is  repeated  and  emphasized  near  the  conclusion  of  the  charge,  where  the 
court  says:  "  So  that,  as  the  court  has  said  to  you,  the  first  question  for  you 
to  determine  in  this  case  is  whether  this  Michael  Geiger  was  ever  a  passenger 
upon  that  car  or  an  intending  passenger.  If  he  was  not,  then  there  can  be  no 
recovery  in  this  casew" 

It  is  very  difficult,  under  the  evidence  in  this  case,  to  reconcile  the  verdict 
of  the  jury  in  favor  of  the  plaintiff  with  any  proper  understanding  by  the 
jury  of  what  was  required  to  constitute  a  passenger.  If  Qeiger  was  hurt 
while  forcing  his  way  into  the  car  from  the  wrong  side,  and  at  an  unusual  and 
improper  place,  he  should  not  have  been  properly  regarded  as  a  passenger  at 
the  time,  and  the  jury  should  have  been  plainly  so  instructed.  If  Geiger  was 
attempting  to  get  upon  the  car  by  climbing  over  the  guard  rail  from  the  wrong 
side,  just  before  he  collided  with  the  other  car,  the  mere  fact  that  he  had 
succeeded  in  getting  his  feet  upon  the  running  board,  or  even  upon  the  body  of 
the  car,  would  not  be  sufficient  to  constitute  him  a  passenger. 

The  learned  trial  judge  also  left  it  to  the  jury  to  say  whether  or  not  Geiger's 
injury  resulted  from  his  being  struck  by  the  motorman.  It  doee  not  appear/ 
however,  that  the  jury  was  given  any  instructions  as  to  the  scope  of  the 
motorman's  employment.  If  his  alleged  action  in  striking  at  Geiger  was  not 
within  the  line  of  his  employment,  or  if  it  was  in  self-defense,  in  attempting  to 
protect  himself  from  the  unprovoked  assault  of  Geiger,  the  defendant  company 
should  not  have  been  held  responsible.  The  circumstances  of  the  accident 
were  most  unusual.  As  disclosed  by  the  evidence,  the  conduct  of  Geiger  in 
attempting  to  mount  the  car  at  the  time  and  place  and  in  the  manner  in 
which  he  did  was  apparently  without  any  valid  reason  or  excuse.  The  case 
called  for  unusually  complete  and  careful  directions  to  the  jury  in  order  to 
insure  a  just  verdict.  We  feel  that  the  charge  did  not  adequately  cover  the 
essential  questions  involved. 

The  fourth  assignment  of  error  is  sustained,  and  the  judgment  is  reversed^ 
with  a  venire  faoiae  de  novo. 


CLEVELAND  v.  BOSTON  ELEVATED  RY.  CO. 

(Massachusetts  —  Supreme  Judicial  Court.) 

Injury  to  Traveler  dy  FaUing  iitUo  Excavation  in  Street;  Duty  of  Street 
BaUway  Company  to  Guard  Excavation  in  Street  Dug  hy  Contractor 
of  Abutting  Oumer;  OuesNon  for  Jury;  Negligence  of  Watchman, 

PiAnvrnrr  brings  exceptions  from  verdict  for  defendant.    Reported  97  N.  E. 

623. 

Opinion  by  Db  CouBOT,  J.: 

The  plaintiff's  due  care  is  conceded.  Upon  all  the  evidence  the  negligence 
of  the  defendant  was  also  a  question  for  the  jury.  Primarily  it  was  under  no 
obligation  to  guard  this  trench  in  the  street.    Leary  v.  Boston  Elev.  Ry.  Co., 
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180  Mass.  203»  62  N.  E.  1.  But  if  the  railway  eompany  entered  into  an  arrange- 
ment with  the  dty,  or  with  the  contractor  who  was  responsible  to  the  city,  to 
guard  the  trench,  the  duty  of  protecting  travelers  from  the  dagger  ci  an 
unguarded  trench  became  the  defendant's  business.  Phinnej  ▼.  Boston  Ele- 
vated Ry.,  2ai  Mass.  286,  87  N.  E.  490,  131  Am.  8t  Bep.  400. 

The  trench  extended  from  the  side  of  the  street  to  about  two  feet  under 
the  nearest  car  track.  The  earth  taken  from  the  excavation  was  heaped  along 
both  sides  of  the  trench,  and  extended  from  the  building  through  the  sidewalk 
and  street  to  within  two  or  three  feet  of  the  nearest  rail  The  space  between 
the  end  of  these  piles  of  dirt  and  the  end  of  the  trench  within  the  rails  could 
not  be  guarded  hy  barriers  without  preventing  the  passage  of  the  electric  ears. 
Consequently  the  defendant's  interests  suggested  the  adoption  of  some  method 
whereby  the  opening  in  the  public  street  should  be  made  safe  for  travelers 
without  compelling  it  to  remove  and  replace  barriers  every  time  that  one  of  its 
ears  passed.  It  was  in  evidence  that  the  watchman  whose  duty  it  was  to 
guard  the  trench  had  been  sent  there  by  the  defendant  in  consequence  of  a  con- 
versation held  between  the  contractor  and  some  person  representing  the 
defendant  company.  And  it  further  appeared  that  the  railway  company  also 
provided,  for  use  in  guarding  the  trench,  two  wooden  horses,  two  red  lanterns 
and  some  planks.  Upon  all  the  evidence  it  was  a  question  of  fact  for  the 
jury  whether  the  defendant  had  agreed  to  relieve  the  city  and  c<mtractor  from 
guarding  the  excavation  at  the  place  of  the  accident  and  had  assumed  the  duty 
of  protecting  travelers  from  the  danger.  Boucher  v.  N.  Y.,  N.  H.  It  H.  R., 
106  Mass.  355,  358,  82  N.  E.  15,  13  L.  R.  A.  (N.  8.)  1177. 

There  was  evidence  of  negligence  on  the  part  of  the  watchman.  He  saw  the 
plaintiff  approaching  the  unguarded  excavation,  but  was  away  from  his  pott 
and  his  lantern  was  extinguished. 

Exceptions  sustained. 


ROBIKSON  V.  SPRINGFIELD  ST.  RY.  00. 

(Massachusetts  —  Supreme  Judicial  Oourt.) 

CoUM&n  of  Moioreyeie  wUh  Street  Car;  NegUgenee;  Can$ributar$f 
Neglience;  Evidence. 

BEnENDAirr  brings  exceptions  from  verdict  for  plaintiff.    Reported  98  N.  E. 

576. 

Opinion  by  Lobing,  J. : 

The  evidence  warranted  the  jury  in  finding  the  following  to  be  the  facts  in 
this  case:  The  plaintiff  going  east  on  a  motorcycle  came  down  Lebanon  street 
in  the  city  of  Springfield  and  turned  into  Hancock  street,  intending  to  go  north 
on  that  street.  Hancock  street  is  forty  to  fifty  feet  wide,  with  an  electric  car 
track  in  the  middle  of  it.  As  the  plaintiff  "  came  along  up  Lebanon  street" 
he  listened  and  looked  to  see  if  a  car  was  coming,  and  shut  off  the  power 
^  right  at  the  comer,''  and  was  then  going  six  miles  an  hour.  There  is  a 
house  on  the  southwest  comer  of  Lebanon  and  Hancock  streets  which  ob- 
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ftmeted  the  plaintifTs  view  of  a  oar  ooming  from  the  south  (as  the  oar  here 
in  question  was  ooming)  up  Hanooek  street.  The  gong  of  the  oar  was  not 
sounded.  As  soon  as  the  plaintiff  got  into  a  position  where  he  oould  see  down 
Haneook  street  to  the  south,  he  saw  the  oar  here  in  question  ooming  at  the 
rate  of  twenty  miles  an  hour;  it  was  then  ahout  forty  feet  away.  Realizing 
that  he  eould  not  cross  to  the  right-hand  side  of  Hancock  street  ahead  of  the 
ear,  the  plaintiff  turned  his  cycle  and  "  pedaled  '*  to  get  between  the  car  and 
the  left  side  line  of  Hancock  street.  He  testified  that  he  "  went  within  prob- 
ably a  foot  or  such  a  matter  of  the  car  track  before  I  turned  my  machine.'' 
But  before  he  suooeeded  in  getting  clear,  and  when  he  was  about  fifteen  feet 
north  of  the  crosswalk  on  Hancodc  street  opposite  the  north  line  of  Lebanon^ 
street,  the  car  struck  him  "  right  in  the  shoulder,  the  shoulder  and  side,  caught 
tiie  machine  and  threw  me  [him]  on  the  ground.**  The  part  of  the  car  which 
struck  him  was  just  back  of  the  yestibule,  where  the  side  of  the  car  **  swells  ** 
out.  The  motorman  of  the  car  testified  tiiat  he  never  saw  the  plaintiff  until 
he  backed  his  car  after  the  accident  to  the  place  where  the  plaintiff  then  was. 
Under  these  circumstances  there  is  no  question  of  the  defendant's  negligence. 

The  circumstanees  of  the  case  so  far  as  the  plaintiff's  contributory  negligence 
is  conoemed  are  substantially  the  same  as  those  in  Bobbins  ▼.  Dartmouth  v 
Westport  Street  Bailway,  203  Mass.  546,  89  N.  E.  1039,  with  two  exceptions: 
In  that  case  the  car  was  or  could  have  been  found  to  be  going  forty  in  place  * 
of  twenty  miles  an  hour  and  the  motorcycle  was  going  four  in  place  of  six 
miles  an  hour.  In  both  cases,  when  the  plaintiff  turned  the  corner  and  the 
ear  was  seen,  it  was  too  near  to  admit  of  the  plaintiff's  going  in  front  of  it, 
and  the  jury  could  find  that  each  plaintiff  (who  took  the  same  course  of 
action)  did  what  a  reasonably  prudent  man  would  have  done  under  the  cir- 
eumstanoes.  Further,  in  our  opinion  it  oould  not  be  ruled  as  matter  of  law 
that  the  plaintiff  was  negligent  in  allowing  himself  to  get  into  the  place  of 
dai^ger  in  which  he  found  himself.  The  case  at  bar  is  stronger  than  Bobbins 
T.  Dartmouth  k  Westport  Street  Bailway  in  that,  although  the  plaintiff  there 
testified  that  he  heard  nothing  as  he  approached  the  comer,  he  did  not  testify 
that  he  listened  (as  the  plaintiff  did  in  the  case  at  bar)  before  he  came  to 
the  comer.  For  other  cases  which  support  the  conclusion  reached  in  this  case 
see  Hatch  v.  Boston  &  Northern  Street  Bailway,  205  Mass.  410,  91  N.  E.  523; 
Le  Baron  v.  Old  Colony  Street  Bailway,  197  Mass.  289,  83  N.  E.  674;  Green  v. 
Haverhill  &  Amesbury  Street  Bailway,  193  Mass.  428,  79  N.  E.  735;  Halloran 
T.  Worcester  O>n8olidated  Street  By.,  192  Mass.  104,  78  N.  E.  381 ;  Williamson 
V.  Old  Colony  Street  BaUway,  191  Mass,  144,  77  N.  E.  655,  6  L.  B.  A.  (N.  S.) 
1081.  We  have  examined  all  the  cases  cited  by  the  defendant;  they  are  all  of 
them  distinguishable  from  the  case  at  bar  on  grounds  which  are  apparent  and 
therefore  need  not  be  specifically  pointed  out. 

2.  After  a  long  cross-examination  as  to  details,  the  plaintiff  was  recalled 
by  the  defendant.  At  the  end  of  this  further  cross-examination  his  counsel 
was  allowed  to  put  this  question  to  him :  **  Was  there  anything,  Mr.  Bobin- 
son,  you  could  have  done  that  you  didn't  do  to  have  avoided  this  collision?" 
To  this  the  defendant  took  an  exception. 

The  defendant's  counsel  has  assumed  in  his  argument  that  this  question 
called  for  the  plaintiff's  opinion  upon  the  issue  whether  he  did  all  that  could 
have  been  done  to  avoid  Uie  oollision.    If  that  had  been  the  true  meaning  of 
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the  question  it  would  have  been  incompetent.  Of  that  there  is  no  doubt. 
Short  Mountain  Coal  Co.  v.  Hardy,  114  Mass.  197;  Providence  Tool  Co.  ▼. 
United  SUtes  Mfg.  Co.,  120  Mass.  35;  Spillane  t.  Fitchburg,  177  Mass.  87,  68 
K.  E.  176,  83  Am.  St  Rep.  262;  Whipple  y.  Rich,  180  Mass.  477,  63  N.  £.  6; 
Meehan  ▼.  Holyoke  Street  Ry.,  186  Mass.  611,  72  N.  E.  61.  On  the  other  hand 
it  is  equally  free  from  doubt  that  it  would  have  been  competent  for  his 
counsel  to  have  asked  the  plaintiff  whether  he  recalled  any  further  fact  bear- 
ing upon  the  question  of  his  having  done  all  that  could  have  been  done  to 
avoid  the  collision. 

The  question  asked  and  allowed  did  not  in  terms  ask  for  the  plaintiff's 
opinion  on  the  one  hand,  nor  on  the  other  hand  did  it  in  terms  ask  if  there 
were  further  facts  bearing  on  this  matter.  The  question  was  so  framed  that 
its  true  character  is  not  perfectly  clear.  But  we  are  of  opioion  that  it  must 
be  taken  to  have  called  for  further  facts  and  not  for  the  plaintiff's  opinion. 
Its  framework  is  not  unlike  that  of  the  question  allowed  where  the  mental 
condition  of  a  person  is  in  issue.  In  such  a  case  it  is  settled  that  a  witness 
^ho  saw  the  person  can  be  asked  what,  if  anything,  he  saw  which  indicated 
tiiat  the  person  was  of  unsound  mind.  This  question  is  allowed  because, 
properly  construed,  it  seeks  to  get  facts  which  bear  upon  the  unsoundness  of 
the  mind  of  the  person  in  question,  and  does  not  seek  to  get  the  witness* 
opinion  upon  the  significance  of  the  facts  he  saw.  See  Clark  y.  Clark,  168 
Mass.  523,  47  N.  E.  510;  Hogan  v.  Roche,  179  Mass.  510,  61  N.  E.  57;  McCoy 
v.  Jordan,  184  Mass.  675,  69  K.  E.  358;  Oorham  v.  Moor,  197  Mass.  522,  84 
N.  E.  436. 

Exceptions  overruled. 


HENNESSEY  v.  BOSTON  ELEVATED  RY.  00. 

(Massachusetts  —  Supreme  Judicial  Court.) 

Injury  to  Child  Struch  hy  Car  WhUe  Passing  Around  ObatrtioMon  on 
Sidewalk;  Contributory  Negligence;  Question  for  Jury. 

Defendant  excepts  from  judgment  for  plaintiff.    Reported  98  N.  E.  678. 

Opinion  by  Mobton,  J.: 

This  case  comes  here  on  exceptions  by  the  defendant  to  the  refusal  of  the 
court  to  rule  that  there  was  no  evidence  that  the  plaintiff  was  in  the  exercise 
of  due  care  or  that  the  defendant  was  negligent.  We  think  that  the  questions 
thus  presented  were  both  rightly  submitted  to  the  jury. 

1.  At  the  time  when  the  accident  happened  the  plaintiff  was  between  eleven 
and  twelve  years  of  age.  The  sidewalk  of  the  street  along  which  he  was 
passing  was  obstructed  for  about  125  feet  by  building  operations.  At  each 
end  of  the  obstruction  was  a  fence  extending  several  feet  into  the  street. 
The  plaintiff  testified  that  when  he  reached  the  obstruction  he  turned  from 
the  sidewalk  into  the  street  for  the  purpose  of  passing  along  by  the  obstruo- 
tion,  and  that  as  he  passed  by  the  first  fence  he  looked  to  see  if  a  car  was 
coming  and  saw  none,  and  went  along  between  the  obstructions  and  the  track 
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until  he  got  to  the  other  fence,  when  as  he  turned  out  to  go  round  it  he  was 
struck  by  a  car  and  thrown  against  the  fence,  breaking  his  left  leg.  He  also 
testified  that  when  about  midway  between  the  fences  he  lo<Aed  round  to  see 
where  the  boys  who  were  with  him  were  and  that  they  were  right  behind  him, 
but  did  not  look  for  a  car,  and  that  before  he  was  struck  he  heard  no  gong  or 
bell.  Thero  was  nothing  to  show  how  often  the  cars  ran  through  the  street. 
The  plaintiff  lived  near  the  scene  of  the  accident  and  was  familiar  with  the 
locality.  It  was  for  the  jury  to  say  whether  the  plaintiff  exercised  such  care 
as  he  was  bound  to  exercise  and  as  naturally  would  be  expected  from  a  boy 
of  his  age,  and  whether  he  should  have  looked  again  to  see  if  a  car  was  com- 
ing, and  whether  he  might  not  rely,  though  unconsciously  perhaps,  upon  being 
warned  by  the  motorman  and  the  boys  with  him  if  a  car  did  come  along.  See 
Howland  ▼.  Union  Street  Railway,  150  Mass.  86,  22  N.  E.  434.  It  was  also 
for  the  jury  to  say  whether  he  was  hit  by  the  front  of  the  car  or  by  the  run- 
ningboard,  and*  whether  the  accident  occurred  in  consequence  of  the  plaintiff 
and  his  companions  attempting  to  steal  a  ride  or  in  the  manner  in  which  the 
plaintiff  testified  that  it  did. 

2.  There  was  evidence  that  the  motorman's  view  of  the  street  was  unob- 
structed and  that  the  car  ran  from  200  to  250  feet  after  the  accidrat  belore 
it  was  stopped.  The  testimony  of  the  motorman  and  that  of  other  witnesses 
for  the  defendant  tended  to  contradict  that  of  the  plaintiff  and  his  witnesses 
as  to  the  manner  in  which  the  accident  happened.  But  it  was  for  the  jury  to 
say,  taking  all  the  circumstances  into  account,  whether  the  motorman  exer- 
cised due  care.  See  Mullen  v.  Boston  Elevated  Ry.  Co.,  209  Mass.  79,  95 
N.  E.  391. 

Exceptions  overruled. 


SILVA  V.  CITY  OF  NEWPORT. 
(Kentucky  —  Court  of  Appeals.) 
^  VaUdUy  of  Ordinance  Requiring  Stool  for  Motorman* 

^  Plaintiff  appeals  from  judgment  for  defendant.    Reported  150  S.  W.  1024. 

^•^'  Opinion  by  Settle,  J.: 

This  action  was  instituted  by  the  appellant,  Albert  Silva,  a  resident  and 

taxpayer  of  the  city  of  Newport,  against  that  city  and  Wm.  Buten,  its  police 
^  judge,  to  test  the  validity  of  the  following  ordinance  adopted  and  made  a  law 

^  July  22, 1912,  by  the  city's  board  of  commissioners: 

tker 

^An  ordinance  requiring  stools  for  motormen,''  etc,  '*  to  be  provided  upon  all 

^^  street  railway  cars. 

l\^^  "Be  it  ordained  by  the  board  of  commissioners  of  Newport,  Ey., 

^i,  i^'  •*  That  every  street  car  owned  and  operated  by  any  person,  company  or  cor- 

„  tb(  ^  poration,  maintaining  or  operating  street  railway  within  the  limits  of  the  ciiy 

l^'  ©f  Newport,  Ky.,  shall  be  provided  by  such  person,  company  or  corporation 

,^^  with  a  stool,  upon  the  forward  platform,  as  a  seat  for  the  driver  or  motorman 

l{  i5^'  or  gripman  or  other  person  in  control  of  said  car. 
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"TbAt  each  and  ervery  person,  Company  or  oorporatioB  now  maintaming  or 
operating  any  raeh  street  railway  within  the  city  of  Newport,  Ky.,  shall  within 
thirty  days  from  the  passage  of  this  ordinance,  comply  with  the  provisions,  and 
lor  each  day's  failure  so  to  do,  each  and  erery  person,  company  or  corporation 
so  failing,  shall,  npon  conviction  in  the  police  court,  be  fined  not  exceeding 
$100.00. 

**  This  ordinance  shall  be  in  force  and  effect  from  and  after  its  passage. 

''AdopUid  by  the  Board  of  Commissioners  July  22,  1012." 

A  demurrer  was  sustained  to  the  petition  as  amended,  and,  appellant  failing 
to  plead  further,  the  action  was  dismissed  at  his  cost.  To  obtain  a  review  of 
the  Judgm^it  manifesting  these  rulings  he  prosecutes  this  appeaL 

The  ordinance  is  assailed  by  the  petition  upon  the  grounds,  first,  that  it  is 
unreasonable  and  an  unwarranted  and  arbitrary  interference  in  and  with  the 
*'  business  of  all  persons,  companies  or  corporations,  owning  or  operating  street 
railways  within  the  limits  of  the  city  of  Newport;  "  second,  that  the  board  of 
commissicmers  of  the  city  of  Newport  were  without  power  to  pass  or  adopt  it, 
Newport  is  a  city  of  the  second  class,  and  its  power,  if  any  it  has,  to  pass  such 
an  ordinance  as  the  one  under  consideration,  is  conferred  by  section  3068, 
subsecs.  1,  20,  25,  Kentucky  Statutes;  but  it  mainly  relies  upon  subsection  2S, 
which  empowers  it  ''to  pass  all  such  ordinances,  not  inconsistent  with  the 
provisions  of  this  act  or  the  laws  of  the  State,  as  may  be  expedioit  in  main- 
taining  the  peace,  good  government,  health  and  welfare  of  the  city,  its  trade, 
commerce  and  manufactures,  and  to  enforce  same  by  fines  and  penalties;  and 
any  enumeration  of  subjects  and  matters  herein  to  be  regulated  shall  not  be 
construed  as  a  limitation  upon  this  general  power.** 

In  no  aspect  of  its  meaning  or  effect  can  it  be  said  that  the  ordinance  is  not 
a  reasonable  regulation.  In  So.  Gov.  Ry.  Co.  v.  Berry,  03  Ky.  43,  18  S.  W. 
1026,  13  Ky.  Law  Rep.  043,  15  L.  R.  A.  604,  40  Am.  St.  Rep.  161,  an  ordinance 
which  required  the  street  railway  company  to  have  both  a  conductor  and  driver 
on  each  of  its  cars,  was  held  to  be  a  reasonable  police  regulation  under  the 
provision  of  the  then  existing  charter  of  the  city  of  Newport,  which  author- 
ised its  city  council  to  pass  all  ordinances  **  that  may  be  necessary  for  the  due 
and  effectual  administration  of  right  and  justice  in  said  city  and  for  the  better 
government  thereof,"  and  "  to  cause  the  removal  or  abatement  of  any  nuisance." 
Moreover,  that  it  was  no  objecticm  to  such  an  ordinance  that  it  contained  a 
provisiozr  directing  the  police  of  the  city  to  cause  any  car  without  a  driver  and 
conductor  to  be  returned  to  the  stables;  such  removal  of  the  cars  from  the 
streets  not  being  a  taking  of  the  company's  property  without  due  process  of 
law,  as  the  company  was  not  thereby  divested  of  its  property.  In  the  same 
case  it  was  also  held  that  the  mere  granting  of  a  charter  to  operate  a  street 
railway  did  not  deprive  the  city  government  of  the  power  to  make  reasonable 
regulations  for  the  enjoyment  of  the  privilege  in  such  a  way  as  would  be  con- 
sistent  with  the  safety  of  the  public. 

In  C.  k  0.  Ry.  Co.  v.  City  of  Maysville,  60  S.  W.  728,  24  Ky.  Law  Rep.  615, 
the  validity  of  an  ordinance  of  that  city  compelling  the  railway  company  to 
erect  and  maintain  gates  at  certain  crossings  in  the  city,  was  attadced  upon 
the  groimd  that  it  was  unreasonable  in  its  requirements,  and  that  the  dty 
ooundl  was  without  power  to  pass  it,  but  we  rejected  both  these  ccmtentions, 
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and  held  the  ordinance  yalid.  In  L.  &  N.  R.  R.  Co.  y.  City  of  LouiflTille,  141 
Ky.  131,  132  S.  W.  184,  we  sustained  the  validity  of  an  ordinance  of  the  city 
of  Louisville  which  fixed  the  grade  of  Roberta  avenue  and  directed  that  it  b« 
extended  across  the  railroad  track  to  connect  with  Frankfort  avenue,  the  grade 
of  the  latter  street  being  three  feet  higher  than  the  railroad  track,  upon  the 
ground  that  it  could  not  be  assailed  as  invalid  by  the  railroad  company  because 
it  might  be  considered  as  unreasonable  or  as  working  a  hardship  to  it  in  that 
case,  and  that  it  is  only  in  extreme  cases  that  the  power  to  declare  a  municipal 
ordinance  passed  pursuant  to  l^^lative  authority  invalid  can  be  exercised  by 
the  courts  on  the  ground  that  it  is  unreasonable,  arbitrary  or  oppressive.  It 
is  a  well-recognised  rule  of  law  that,  where  the  municipal  l^islature  has  the 
power  to  act,  it  must  be  governed,  not  by  the  discretion  of  the  courts,  but  by 
its  own  discretion;  for  which  reason  the  courts  should  not  be  hasty  in  con- 
victing them  of  being  unreasonable  in  the  exercise  of  it.  Our  meaning  can  be 
better  expressed  by  the  following  excerpt  from  the  opinion  in  State  v.  Clarke, 
64  Mo.  17,  14  Am.  Rep.  471 :  **  It  is  naked  assumption  to  say  that  any  matter 
allowed  by  the  legislature  is  against  public  policy.  The  best  indications  of 
public  policy  are  to  be  found  in  the  enactments  of  the  legislature.  To  say  that 
such  a  law  is  of  unusual  tendency  is  disrespectful  to  the  legislature,  who,  no 
doubt,  designed  to  promote  the  morals  and  health  of  the  citizens.  Whether 
the  ordinance  in  questicm  is  calculated  to  promote  the  object  is  a  question  with 
which  the  courts  have  no  concern  when  the  legislative  will  has  been  plainly 
expressed."  Crowley  v.  Christensen,  137  U.  S.  86,  11  Sup.  Ct.  13,  34  L.  Ed. 
620;  Ew  parte  Hayes,  98  CaK  555,  33  Pac.  337,  20  L.  R.  A.  701 ;  Commonwealth 
V.  Reinecke  C.  M.  Co.,  117  Ky.  885,  70  S.  W.  287,  25  Ky.  Law  Rep.  2027. 

The  attitude  of  the  courts  with  respect  to  this  question  is  thus  expressed  in 
L.  &  N.  R.  R.  Co.  V.  Kentucky,  161  U.  S.  677,  16  Sup.  Ct.  714,  40  I*  Ed.  849: 
"Whatever  is  contrary  to  public  policy  or  inimical  to  the  public  interest  is 
subject  to  the  police  power  of  the  State,  and  within  legislative  control,  and 
in  the  exercise  of  such  power  the  legislature  is  vested  with  a  large  discretion, 
which,  if  exercised  bona  fide  for  the  protection  of  the  public,  is  beyond  the 
reach  of  judicial  inquiry."  We  are  also  clearly  of  the  opinion  that  the  object 
of  the  ordinance  is  a  proper  subject  for  police  regulation.  In  other  words, 
it  is  within  the  police  power  of  the  State  to  protect  any  class  of  its  citizens, 
which  stand  in  need  of  such  protection.  And  it  is  not  wide  of  the  mark  to  say 
that  the  motormen  who  operate  street  cars  are  in  need  of  such  protection  if, 
as  argued  by  counsel  for  appellee,  they  "  are  required  to  stand  so  steadily  and 
in  the  same  position  that  they  are  subject  to  impaired  circulation  of  blood 
vessels,  swelling  of  the  legs,  varicose  veins,  ulcerated  legs,  and  contract  dis- 
eases of  the  kidneys,  incapacitating  them  for  any  kind  of  work  and  causing 
premature  death."  It  may  also  be  observed  that  the  effect  of  enforciog  the 
ordinance  will  be  to  protect  the  traveling  public,  because  if  motormen  can  by 
the  use  of  stools  be  relieved  of  tlie  necessity  of  constantly  standing  upon  their 
feet  in  one  position,  and  as  well  perform  their  work  while  using  the  stools  (of 
which  there  seems  to  be  no  doubt),  it  would  prevent  the  congestion  of  the 
lower  limbs,  to  which  they  seem  to  be  peculiarly  subject,  and  enable  them  in 
case  of  an  emergency  or  accident  to  be  alert  and  competent,  to  prevent  injury 
to  passengers  on  the  cars. 

The  right  of  railway  employees,  whether  engaged  in  operating  steam  or  elee- 
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trie  railways,  to  such  protection  as  the  ordinance  oontemplatea,  haa  been  recog- 
nized by  Congress  in  the  enactment  of  the  humane  law,  and  its  several  amend- 
ments, commonly  known  as  the  "Employer's  Liability  Act/'  which,  among 
other  things,  provides  that  no  common  carrier  engaged  in  interstate  oommeroe 
shall  require  or  permit  its  employees  to  be  or  remain  on  duty  for  a  longer 
period  than  sixteen  consecutive  hours.  The  application  of  this  provision  in 
allowing  the  recovery  of  damages  for  the  death  of  an  employee  engaged  in  inter- 
state commerce  was  approved  by  us  in  the  ease  of  St.  L.,  I.  M.  &  S.  Ry.  Ca  v. 
HcWhirter's  Adm'z,  145  Ky.  427,  140  S.  W.  672»  and  in  concluding  the  opinion 
we  said:  ''  In  conclusion  we  are  moved  to  say  that  the  salutary  object  designed 
by  the  enactment  of  the  statute,  aupm,  would  in  our  opinion  be  defeated  if  we 
should  hold  its  provisions  inapplicable  to  a  case  like  the  one  at  bar.  Its  aim 
is  the  protection  of  the  lives  of  employees  of  railroad  companies,  and  also  the 
lives  and  property  intrusted  to  the  railroads  as  common  carriers.  It  recog. 
nizes  that  there  is  a  limit  to  human  endurance,  and  that  hours  of  rest  and 
recreation,  as  well  as  the  use  of  good  machinery  and  appliances,  are  needful 
to  the  health  and  safety  of  men  engaged  in  the  hazardous  work  of  railroading, 
and  that  the  benefits  it  is  intended  to  confer  will  better  enable  them  to  serve 
their  employers  and  promote  the  ends  of  commerce.  The  application  of  the 
statute  may  sometimes  bear  harshly  upon  an  offending  railroad  company,  but, 
on  the  whole,  their  just  enforcement,  in  all  proper  cases,  is  bound  to  be  pro- 
motive of  the  public  welfare."  Johnson  v.  Sou.  Pac  Co.,  196  U.  S.  1,  25  Sup. 
Ct  158,  49  L.  Ed.  363;  Schlemmer  v.  Buffalo  R.  It  P.  Ry.  Co.,  205  U.  S.  1,  27 
Sup.  Ct.  407,  51  L.  Ed.  681;  Ellis  v.  U.  S.,  206  U.  S.  246^  27  Sup.  Ct.  600,  51 
L.  Ed.  1047,  11  Ann.  Cas.  589;  B.  &  O.  Ry.  Cow  v.  Int.  Com.  Ccmimission,  221 
U.  S.  612,  31  Sup.  Ct  621,  55  L.  Ed.  878;  Holden  v.  Hardy,  169  U.  S.  366,  18 
Sup.  Ct.  383,  42  L.  Ed.  780;  Commonwealth  v.  Hillside  Coal  Co.,  109  Ky.  47, 
58  S.  W.  441,  22  Ky.  Law  Rep.  559;  Godfrey  v.  Beattyville  Coal  Co.,  101  Ky. 
839,  41  S.  W.  10,  19  Ky.  Law  Rep.  501;  Andricus  v.  Pineville  Coal  Co.,  121 
Ky.  724,  90  8.  W.  233,  28  Ky.  Law  Rep.  704. 

Having  reached  the  conclusion  that  the  ordinance  is  not  an  unreasonable  at 
oppressive  exercise  of  the  police  power,  the  only  other  question  to  be  considered 
is  that  raised  by  appellant's  second  contention.  Were  the  appellee  city's  board 
of  commissioners  without  power  to  pass  it?  In  our  opinion  this  question  must 
be  answered  in  the  negative.  Subsection  25,  8  3058,  Kentucky  Statutes,  in 
unambiguous  language,  authorizes  the  board  of  commissioners  "to  pass  all 
such  ordinances  *  *  *  as  may  be  ecopedient  in  mainUUning  the  peace,  good 
government,  health  and  ivelfare  of  the  eitg,  ite  trade,  commerce  and  manufao- 
turee."  The  power  here  conferred  is  as  broad  as  the  police  power  of  the  State, 
as  it  authorizes  the  council  or  board  of  commissioners  of  dties  of  the  second 
class  to  pass  any  ordinance  which  would  be  promotive  of  any  of  the  ends 
mentioned  in  the  statute.  Therefore  an  ordinance  like  the  one  imder  consid- 
eration, which  is  intended  to,  and  does,  add  to  the  comfort  and  safety  of 
employees  charged  with  the  duty  of  operating  the  cars  of  the  street  railway 
using  the  city's  streets,  must  necessarily  be  promotive  of  the  comfort  and  safety 
of  the  citizens  of  the  municipality  who  become  passengers  on  the  cars.  In 
this  way  the  ordinance,  it  may  well  be  said,  will  serve  to  promote  "  good  gov- 
ernment, the  health  and  welfare  of  the  city,"  and  also  its  "trade  and  com- 
merce."   As  said  in  Commonwealth  v.  Reinecke  C.  M.  Co.,  aupra:   "The  sub- 
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jectB  for  the  exercise  of  the  police  power  are,  first,  preservation  of  the  public 
health;  second,  preservation  of  the  public  morals;  third,  regulation  of  business 
enterprises;  fourth,  regulation  of  civil  rights  of  individuals,  and  fifth,  the 
general  welfare  and  safety  of  the  citizens.  All  business  must  be  subject  to 
reasonable  regulations.    •    •    •  >* 

It  cannot  seriously  be  contended  that  the  courts  may  declare  a  municipal 
ordinance  invalid  merely  because,  in  their  opinion,  the  legislature  should  not 
have  conferred  the  power  exercised  by  the  municipality  in  passing  it.  In  order 
to  declare  the  ordinance  void  it  must  clearly  appear  from  the  language  of  the 
legislative  enactment  that  it  does  not  confer  the  power  exercised  by  the  munici- 
pality, or  that  the  power  conferred  is  prohibited  by  the  Constitution  of  the 
State. 

If  subsection  25  of  section  3058,  Kentucky  Statutes,  were  less  explicit  as  to 
the  subject  and  matters  with  respect  to  which  cities  of  the  second  class  may 
exercise  the  powers  it  confers,  the  closing  sentence  thereof, ''  and  any  enumera- 
tion of  subjects  and  matters  herein  to  be  regulated  shall  not  be  construed  as  a 
limitation  upon  this  general  power,"  would  justify  us  in  saying  that  the  power 
conferred  upon  the  municipalities  is  not  confined  to  the  subjects  or  matters 
therein  enumerated,  but  may  be  exercised  by  it  as  to  others  of  a  like  character 
not  mentioned,  which  may  come  within  the  general  scope  of  the  police  power 
of  the  State. 

Being  of  opinion  that  the  ordinance  is  not  open  to  the  objections  made  to  it, 
the  judgment  is  affirmed. 


SOUTH  CX)VINGTON  &  C.  ST.  RY.  CO.  v.  BURNS. 

( Kentucky  —  Court  of  Appeals. ) 

9niury  to  Boy  Forced  to  Jump  from,  Moving  Street  Car  After  Having 
Been  Permitted  to  Board  the  Car  and  Ring  the  Cfong;  Damages. 

DDKNUAirr  appeals  from  judgment  for  plaintiff.    Reported  150  S.  W.  343. 

Opinion  by  Nuim,  J.: 

Appellee,  Matthew  Bums,  brought  this  action  by  his  next  friend  against 
appellant  to  recover  damages  for  personal  injuries  received.  The  injuries  were 
produced  by  one  of  appellant's  cars  running  over  and  mashing  one  of  his  feet. 
There  were  two  trials  of  the  case  in  the  lower  court.  The  first  terminated  in 
a  disagreement  of  the  jury,  but  the  second  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $7,100.  Appellant  asks  a  reversal  of  the  judg- 
ment for  three  reasons:  First,  because  of  errors  in  the  instructions  given; 
second,  because  the  verdict  is  fiagrantly  against  the  weight  of  the  evidence; 
and,  third,  because  the  verdict  is  excessive. 

The  facts  with  reference  to  appellee's  injuries  are,  in  substance:  Appellee, 
a  boy  seven  years  of  age  at  the  time  of  his  injury,  resided  on  Twenty-first 
street  near  Russell  street  in  Covington,  Ky.,  and  he,  with  a  number  of  other 
boys,  was  playing  in  the  street  at  this  point,  when  a  street  car  belonging  to 
appellant  approached  and  stopped  to  allow  two  ladies  to  board  it.  When  the 
car  stopped,  appellee  and  another  boy  near  his  own  age  approached  the  front 
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end  of  the  car,  and  appellee  asked  the  motorman  to  permit  him  to  moont  the 
front  platform  and  ring  the  gong.  The  motorman  granted  his  request,  and 
opened  the  gate  so  that  he  could  get  on,  and  appellee  got  on  the  platform, 
rang  the  bell,  and  was  then  told  bj  the  motorman  to  get  off,  but,  before  he 
could  do  so,  the  motorman  started  the  car,  and  appellee,  who  had  started  to 
alight,  was  holding  to  the  top  rail  of  the  gate,  and  the  conductor  came  up, 
told  him  to  get  off,  and  struck  the  hand  with  which  appellee  was  holding 
to  the  rail,  knocked  it  loose  therefrom,  and  caused  him  to  fall  where  the  wheels 
of  the  car  ran  over  and  mashed  his  foot  to  such  an  extent  that  it  had  to  be 
amputated.  It  appears  that  the  car  had  moved  ten  or  twelve  feet  forward 
before  the  conductor  got  to  appellee,  and,  when  the  car  was  stopped,  appellee 
was  found  on  the  ground  near  one  of  the  rails  of  the  track,  three  or  four  feet 
to  the  rear  of  the  car.  The  physician  who  attended  appellee,  with  the  h<^ 
and  intention  of  saving  as  much  as  possible  of  his  foot,  only  amputated  his 
four  smaller  toes,  but  later  found  that  was  not  sufficient  so  he  amputated  the 
foot  at  the  instep  still  hoping  to  save  the  remainder  of  it,  but  found  afterwards 
that  it  would  be  absolutely  necessary  to  sever  all  the  foot  except  a  part  of 
the  heel,  which  he  did.  The  above  are  the  facts  as  they  appear  in  the  testi- 
mony of  appellee  and  phsyician.  The  testimony  of  the  other  boy,  who  was 
ten  years  of  age  at  the  time  of  the  trial,  which  was  had  two  years  after  the 
accident,  differed  with  appellee's  in  this  respect:  He  stated  that,  after  ap- 
pellee got  upon  the  platform  with  the  permission  of  the  motorman  and  rang 
the  gong,  he  then  asked  the  motorman  if  he  could  ride  a  little  ways,  and  the 
motorman  told  him,  "Yes";  that  in  a  few  moments  the  conductor  appeared 
and  told  appellee  to  get  off  the  car,  which  was  then  moving;  that  the  gate 
was  opened  for  him  to  leave  the  car,  which  appellee  started  to  do;  that,  when 
he  reached  the  steps,  he  caught  hold  of  the  gate  with  one  hand,  and  while  oc- 
cupying this  position  either  the  conductor  or  motorman  struck  his  hand, 
knocked  it  loose  from  the  gate,  and  caused  him  to  fall. 

Appellant's  testimony  was  to  the  effect  that  neither  the  conductor  nor  motor, 
man  gave  appellee  permission  to  get  upon  the  platform  of  the  car  to  ring  the 
gong  or  for  any  other  purpose;  that  they  did  not  strike  his  hand  and  knock 
it  loose  from  the  gate  or  anything;  that  they  did  not  know  of  appellee  being 
upon  or  about  the  car  until  they  heard  him  scream  when  hurt.  It  appears 
that  appellant's  theory  was  that  the  boy  was  hanging  to  something  on  the 
side  of  the  car,  stealing  a  ride,  and  fell  off  and  was  nm  over  by  the  rear  wheel 
of  the  car.  No  one  saw  the  boy  swinging  to  the  side  of  the  car  or  to  any 
other  part  of  the  car,  other  than  as  stated  by  appellee  and  his  witnesses,  and 
it  appears  that  there  was  nothing  on  the  side  of  the  car  that  the  boy  could 
hold  to.  Appellant  proved  by  one  of  the  children  that  was  on  the  street  near 
the  curb  when  the  car  came  up  and  stopped  that  appellee  said,  "Here  is  a 
good  chance  for  a  hop/'  and  started  in  the  direction  of  the  car.  Neither  this 
witness  nor  any  of  the  other  children  who  testified  saw  the  acts  and  conduct 
of  appellee  or  the  officials  in  charge  of  the  car  at  and  immediately  previous 
to  the  time  appellee  was  injured.  Three  of  the  passengers  who  were  on  the 
car  at  the  time  of  the  accident  were  introduced  by  appellant.  They  testified, 
in  substance,  that  they  did  not  notice  anything  taking  place  on  the  front  plat- 
form; that  they  did  not  notice  appellee;  that  they  did  not  see  conductor  pass 
from  the  rear  end  of  the  car,  where  he  received  the  ladies  who  entered,  to  the 
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front  platform.  One  of  them  stated  that  he  was  seated  about  the  center  of 
the  car;  that  he  heard  the  boy  scream,  looked  out  the  window  nearest  to  him, 
and  saw  the  boy  lying  immediately  below  it.  The  stepv  of  the  car  and  the 
car  itself  were  inspected  by  the  jury.  As  before  stated,  there  was  nothing  on 
the  side  of  the  oar  to  which  the  little  boy  could  swing,  and,  besides,  the  place 
at  which  he  was  seen  immediately  after  he  first  screamed  shows  conclusively, 
if  true,  that  his  foot  was  run  over  by  the  front  wheels  of  the  car  first.  Appel- 
lant also  introduced  statements  made  by  the  boy  Richardson  on  the  first  trial 
which  contradicted  some  of  his  testimony  on  the  second  trial.  It  appears 
that  he  testified  on  the  first  trial  that  the  car  was  stopped  to  allow  two  ladies 
to  get  off,  and  on  the  last  trial  he  stated  that  the  ladies  either  got  off  or  on, 
he  did  not  know  which.  There  were  several  discrepancies  in  this  witness' 
statements  on  the  two  trials,  but  they  were  all  of  an  immaterial  character. 
All  this  character  of  testimony  was  introduced  in  an  effort  to  have  the  jury 
discredit  the  testimony  of  the  boys  upon  the  material  facts.  The  jury  were 
the  triers  of  the  question,  and  had  a  right  to  believe  the  testimony  of  the  boys 
to  be  true,  or  to  conclude  that  it  was  false.  It  is  true  that  appellee  was  an 
interested  witness,  but  the  boy  Richardson  was  not,  so  far  as  the  record  shows. 
It  is  also  true  that  the  conductor  and  motorman  were  interested  in  holding 
their  positions,  and,  besides,  if  the  accident  occurred  as  the  boys  say  it  did, 
they  committed  a  crime.  The  mere  statement  of  the  substance  of  the  evidence 
is  sufficient  to  show  that  the  verdict  was  not  flagrantly  against  the  weight 
thereof,  unless  we  usurp  the  functions  of  the  jury  and  determine  that  the 
little  boys  committed  perjury. 

In  the  case  of  L.  &  N.  R.  R.  Co.  v.  Eekman,  ld7  Ky.  331,  125  S.  W.  729,  this 
court  said:  **  Our  duty  goes  no  further  than  to  determine  whether  there  was 
evidence  to  support  the  verdict,  and  our  decision  of  that  question  is  not  to  be 
controlled  by  our  opinion  as  to  whether  the  verdict  is  in  accordance  with  or 
against  the  weight  of  the  evidence." 

Appellant's  counsel  claim  that  the  court  erred  in  permitting  the  jury  to 
find  for  appellee  if  he  was  upon  the  front  of  the  car  with  the  knowledge  or 
consent  of  the  officials  in  charge,  as  the  pleading  and  proof  only  showed  that 
he  was  there  by  permission  of  the  motorman,  and  that  the  court  committed 
another  error  in  the  same  instruction  by  allowing  appellee  to  recover  for  the 
wrongful  acts  of  the  conductor,  when  the  petition  complained  only  of  the  con* 
duct  of  the  motorman.  They  contend  that  the  court,  by  permitting  recovery 
under  the  conditions  above  named,  injected  into  the  case  issues  which  neither 
the  pleadings  nor  proof  justified.  One  of  the  allegations  of  the  petition  is  as 
follows:  "And  while  upon  said  car  the  said  infant  plaintiff  was  thrown,  fell 
or  jerked  from  said  car  through  the  gross  and  wanton  carelessness  of  said 
defendant  company,  its  agents  and  officers."  The  following  excerpts  are 
quoted  from  appellant's  answer,  to  wit:  **  Defendant  denies  that  its  motorman 
or  any  other  o^cer  or  agent  permitted  or  requested  or  allowed  plaintiff  to 
come  upon  its  car  while  it  was  moving  or  at  all;  *  *  *  denies  that  he 
permitted,  requested,  or  allowed  plaintiff's  presence  upon  the  car;  denies  that 
the  motorman  consented  to  the  plaintiff  being  upon  the  car;  •  •  •  denies 
that  the  plaintiff  was  thrown  or  jerked  frc»n  the  car;  denies  that  he  fell  from 
the  car;  •  •  •  denies  that  plaintiff  was  crippled  by  the  negligence  of  this 
defendant  or  its  officers  or  agents."    Thus  it  appears  that  the  pleadings  and 
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proof  fully  authorized  the  court  to  give  the  instructions  complained  of.  It 
was  immaterial  whether  it  was  the  motorman  or  conductor  of  the  car  that 
knocked  appellee's  hand  loose  fr<nn  the  gatetwhile  the  car  was  in  motion,  as 
they  were  both  ofiScers  and  agents  of  the  company  in  charge  of  the  car.  Nor 
does  it  matter  whether  they  or  either  of  them  invited  or  oonsented  for  appellee 
to  board  the  car  and  tap  the  gong.  If  they  knew  he  was  on  the  car  and  ex- 
pelled him  while  it  was  in  motion,  they  were  guilty  of  negligence.  If  there 
were  any  errors  in  the  instructions,  they  favored  appellant  rather  than 
appellee. 

The  complaint  that  the  verdict  for  $7,100  is  excessive  is  the  only  question 
left  for  consideration.  Dr.  Eckman,  the  physician  who  attended  appellee,  and 
who  was  at  the  head  of  the  Covington  Greneral  Hospital  in  the  city  of  Coving- 
ton, stated  that  he  attempted  to  save  the  boy's  foot  and  at  first  severed  only 
the  four  smaller  toes,  but  found  later  that  two  other  operations  had  to  be  per- 
formed as  before  stated;  that  after  the  third  operation  none  of  the  boy's  foot 
was  left  except  the  back  part  of  the  heel.  The  boy  was  confined  to  his  bed 
for  six  months,  and  must  have  suffered  excruciating  pain,  especially  while 
undergoing  the  three  operations.  The  doctor  testified  that  the  loss  of  the  foot 
had  caused  the  leg  to  greatly  diminish  in  size;  that  the  muscles  had  become 
atrophied;  that  the  calf  of  the  leg  had  atrophied  and  disappeared  because  the 
muscles  were  not  brought  into  play  by  the  action  of  an  instep;  and  that,  as 
he  had  no  foot  to  move  the  leg,  it  simply  acted  as  a  wooden  leg.  We  cannot 
say,  under  these  facts,  that  the  verdict  is  excessive.  Many  larger  verdicts  m 
behalf  of  infants  have  been  sustained  by  this  court  when  their  injury  and 
suffering  did  not  materially  exceed  that  endured  by  appellee.  See  Louisville 
R.  R.  Co.  V.  Bryant^  142  Ky.  169,  134  S.  W.  182.  In  the  case  of  south  Covings 
ton  A  Cincinnati  Ry.  Co.  v.  Weber,  82  8.  W.  986,  26  Ky.  Law  Rep.  922,  this 
court  sustained  a  $10,000  verdict  in  favor  of  a  child  five  years  of  age. 

For  these  reasons,  the  judgment  of  the  lower  court  is  affirmed. 


MORIARTY  V.  CONNECTICUT  VALLEY  ST.  RY.  CO. 

(Massachusetts  —  Supreme  Judicial  Court.) 

CoUiHan  with  Vehicle;  Starting  of  Car  When  Horae  Wob  Aha%U  Op- 
poHte;  Neligence;  Contributory  Negligence. 

Dkivndant  brings  exceptions  from  verdict  for  plaintiff.    Reported  99  N.  K  946. 

Opinion  by  Ds  Coubot,  J.: 

These  actions  of  tort,  tried  together,  are  brought  to  recover  for  injuries 
resulting  from  a  collision  which  occurred  at  the  intersection  of  two  streets 
in  Northampton,  between  a  car  of  the  defendant  and  the  horse  and  wagon  of 
the  plaintiff,  John  J.  Moriarty. 

Upon  the  evidence  the  jury  could  find  the  following  facts:  North  street 
runs  easterly  from  and  at  right  angles  with  King  street;  and  the  North  street 
car  tracks  curve  to  the  south  to  connect  with  the  King  street  tracks.  It 
was  dusk  at  the  time  of  the  collision,  but  the  place  was  well  lighted  by  an 
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deetrie  lamp  at  the  intersection  of  the  streets  and  by  the  electric  headlij^t 
on  the  car.  The  plaintiff  John  J.  Moriarty  and  his  employee  occupied  all 
the  seat  of  the  wagon,  and  his  son  Donald  was  seated  upon  one  of  the  bags 
in  the  body  of  the  vehicle.  They  were  traveling  northerly  on  the  right-hand 
side  of  King  street.  As  they  approached  the  comer,  the  driver,  Moriarty, 
saw  this  car  <m  North  street,  coming  towards  King  street,  and  he  brought 
his  horse  to  a  halt  within  twenty  feet  of  the  curved  track  which  crossed  the 
roadway.  The  car  then  stopped  at  a  white  post  on  North  street,  with  the 
fender  about  a  foot  over  the  crosswalk;  and  the  driver,  John  Moriarty,  seeing 
that  his  course  was  unobstructed,  set  forward.  When  the  horse's  head  was 
about  opposite  the  car,  the  starting  bell  was  rung.  The  motorman,  who  was 
then  facing  the  rear  of  his  car,  apparently  talking  with  some  one,  turned 
around  and  immediately  started  the  car  in  motion,  without  looking  to  the 
right  or  left  along  King  street,  for  approaching  travelers.  Moriarty  called 
out  to  him  to  stop,  and  endeavored  to  turn  the  horse  to  the  left,  but  the  car 
continued  on,  knocked  down  the  horse,  broke  the  wagon  and  harness  and  threw 
the  plaintiff  Donald  to  the  ground. 

From  this  summary  statement  of  the  facts  in  evidence  it  is  manifest  that 
the  issues  of  the  defendant's  negligence  and  the  due  care  of  the  plaintiffs  were 
for  the  jury.    Smith  v.  Holyoke  8t  Ry.,  210  Mass.  202,  06  N.  £.  13(|. 

Exceptions  overruled. 


CITY  OP  READING  v.  UNITED  TRACTION  CO. 

(Pennsylvania  —  Supreme  Court.) 

€>rdlnanee  €franHng  ExienHan  and  Fixing  Bate  of  Fare  Conetnted. 

DEnNDANT  appeals  from  decree  for  plaintiff.    Reported  84  Atl.  666. 

Endiich,  p.  J.,  in  the  court  below,  found  the  facts  to  be  as  follows: 

**  (1 )  In  1006  the  entire  street  railway  system  of  the  city  of  Reading,  made 
up  of  a  number  of  lines  belonging  to  independent  companies,  was,  under  leases 
executed  by  them  to  the  United  Traction  Company,  operated  as  a  whole  by  the 
latter,  including  a  line  <m  Front  and  certain  other  streets  belonging  to  the 
Front  and  Fifth  Street  Railway  Company,  and  another  on  Schuylkill  avenue 
belonging  to  the  Reading  City  Passenger  Railway  Company. 

^(2)  Complaints  made  to  the  city  authorities  by  residents  in  the  vicinity 
of  a  turnout  on  Schuylkill  avenue  near  Buttonwood  street  about  the  noise  oc- 
casioned at  night  by  the  reversing  of  cars  were  by  those  authorities  brought 
to  the  attention  of  the  United  Tracticm  Company,  with  a  request  to  have  the 
nuisance  remedied. 

*'(Z)  In  response  to  this  the  city  was  by  Dr.  Walter  A.  Rigg  advised,  not 
only  that  the  cause  of  complaint  would,  as  far  as  practicable,  be  abated,  but 
that  it  might  be  entirely  removed  and  at  the  same  time  the  convenience  of 
the  traveling  public  greatly  enhanced  by  the  confltruction,  with  the  city's  per- 
mission, of  a  track  connecting  the  two  lines  of  railway  above  mentioned  along 
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and  upon  two  intenrening  bhxdu  of  Windsor  street;  the  two  lines  thus  eoa- 
neeted  forming  a  so-called  '  loop.' 

"(4)  This  suggestion  being  reported  to  the  eity  oouneils,  the  matter  was 
referred  to  the  railway  committee  for  consideration.  Between  it  and  Dr. 
Bigg  as  repres^ting  the  railway  companies  interested  there  were  Tarioos 
consultations  and  communications  —  among  the  latter  a  letter  from  Dr.  Bigg 
to  the  chairman  of  the  committee,  dated  October  d,  1906,  and  written  upon 
the  letter  head  of  the  United  Traction  Company,  in  which,  in  the  event  of 
the  grant  of  permission  to  construct  the  'loop,'  it  was  stated  (1)  that  the 
turn-out  should  be  removed;  (2)  that  there  should  be  'no  increase  of  fare'; 
and  (3)  that  the  'fare  limit'  shoidd  be  Buttonwood  street,  a  single  fare 
carrying  a  passenger  from  any  part  of  town  to  any  point  on  Schuylkill  avenue 
or  around  the  'loop'  to  Front  and  Buttonwood  streets,  and  as  to  incoming 
passengers  a  single  fare  being  good  from  SchuylkiU  avenue  and  Buttonwood 
street  and  points  beyond,  aroimd  the  '  loop '  to  any  part  oi  the  city,  the  fare 
charged  at  the  time  by  the  United  Traction  Company  for  a  single  trip  on 
any  part  of  its  system  being  five  cents  or  a  ticket  obtainable  at  the  option 
of  passengers  by  purchase  from  the  conductors  on  the  cars  in  strips  of  six 
tickets  costing  twenty  .five  cents. 

"(5)  The  committee  on  October  7,  1906,  largely  actuated  by  the  letter  just 
adverted  to,  reported  to  councils  upon  the  matter  referred  to  it  as  (me  beCiii'en 
the  city  and  tiie  United  Traction  Ccnnpany,  recommending  the  grant  of  per- 
mission to  make  the  connection  suggested  as  above  detailed  and  the  passage 
of  an  ordinance  for  that  purpose.  Accompanying  the  report  was  the  draft  of 
an  ordinance  handed  to  the  committee  by  Dr.  Bigg,  and  so  drawn  as  to  grant 
the  privilege  in  question  to  the  Front  and  Fifth  Street  Railway  Company,  it 
having  been  explained  to  the  committee  by  Dr.  Bigg  that  the  United  Traction 
Company  was  an  operating  and  not  a  constructing  company,  and  that»  there- 
fore, the  grant  must  be  made  to  the  former.  The  ordinance  was  in  due  course 
passed  with  the  addition  of  certain  provisions,  among  which  was  that  em- 
bodied in  section  2  thereof,  viz., '  that  the  rate  of  fare  shall  not  exceed  five  (5) 
cents  for  a  single  fare,  or  six  tickets  for  twenty-five  (25)  cents'  —  and  as 
passed  was  approved  December  8,  1906. 

"(6)  Within  a  few  days  thereafter  the  Frcmt  and  Fifth  Street  Bailway  Com- 
pany filed  in  the  office  of  the  city  clerk  its  formal  acceptance,  required  by  the 
ordinance,  of  the  same  and  'all  the  conditions  thereof.'  Thereupon  the  con- 
necting line  was  constructed  and  at  once  passed  under  the  control  and  (^>era- 
tion  of  the  United  Traction  Company.  The  stipulations  contained  in  the 
letter  of  October  6,  1906,  relative  to  the  removal  of  the  turn-out  on  SchuylkUl 
avenue,  the  fare  limit,  and  the  fare  itself  were  carried  out,  the  United  Trac- 
tion Company  accepting  for  a  single  fare  from  Schuylkill  avenue  and  Button- 
wood  street  around  the  '  loop '  to  any  part  of  the  city  five  cents  in  cash  or 
one  of  six  tickets  sold  in  strips  for  twenty-five  cents. 

"(7)  Throughout  the  negotiations  and  transactions  above  detailed  the  city 
of  Beading  conceived  itself  to  be  dealing  with  the  United  Traction  Company, 
as  the  company  in  control  of  the  entire  street  railway  system,  representing 
the  underlying  corporations  and  in  the  operation  of  the  system  to  be  perfected 
by  the  '  loop '  agreeing  to  be  bound  by  the  stipulations  and  conditions  ittdlM> 
ing  and  attached  to  the  grant  of  permission  to  construct  it. 
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"(8)  The  precise  official  connection  of  Dr.  Rigg  with  the  United  Traction 
Company  and  its  lessor  corporations^  including  the  Front  and  Fifth  Street 
and  the  Beading  City  Passenger  Railway  Companies,  is  not  established  by  the 
evidence.  Whilst  apparently  not  existing  or  defined  by  any  explicit  employ- 
ment of  him  as  an  agent  with  designated  powers  of  any  of  these  companies, 
the  fact  nevertheless  is  that  in  the  transactions  and  negotiations  concerning 
the  '  loop/  as  well  as  in  other  previous  matters,  he,  with  their  knowledge  and 
acquiescence,  acted  as  the  general  representative  of  the  United  Traction  Com. 
pany,  and  through  it  of  its  various  lessor  corporations,  in  their  dealings  with 
the  city;  that  his  authority  in  every  instance  and  particular  so  to  act  was 
implicitly  recognized  l^  all  said  companies  as  well  as  assumed  by  the  city; 
and  that  the  United  Traction  Company  and  the  Front  and  Fifth  Street  and 
Reading  City  Passenger  Railway  Companies  accepted  the  benefits  and  ad- 
vantages secured  for  them  from  the  city  by  him  upon  the  faith  of  the  repre- 
sentations, stipulations,  and  conditions  made  or  agreed  to  by  him  in  their 
behalf. 

*'{9)  About  March  18,  1910,  the  United  Traction  Company  discontinued  the 
sale  of  strip  tickets  over  its  entire  system,  collecting  a  straight  5-cent  fare 
from  passengers,  the  fare  limit  above  mentioned  remaining  unchanged.  On 
March  21,  1010,  the  mayor  of  the  city  addressed  to  the  president  of  said 
company  a  letter  calling  his  attention  to  the  alleged  duty  of  the  company  to 
sell  strip  tickets  over  its  entire  system,  requesting  compliance  therewith,  and 
advising  him  of  the  city's  purpose  in  the  contrary  event  to  institute  proceed- 
ings to  compel  it.  The  answer  of  the  president  of  the  company  to  this  letter, 
dated  the  same  day,  denied  the  existence  of  the  duty  on  the  basis  of  Dr. 
Rigg's  letter  of  October  6,  1006.  Thereupon,  on  March  80^  1010,  the  city 
filed  a  bill  to  compel  the  sale  of  tickets  over  all  the  railway  lines  in  the  city. 
After  its  dismissal  by  the  Supreme  Court,  July  6,  1011,  this  bill  was  filed  on 
September  22,  1011. 

"(10)  By  a  000>year  lease  dated  as  of  April  1,  1010,  acknowledged  May 
5,  1010,  and  recorded  August  17,  1010,  the  United  Traction  Cbmpany  leased 
its  entire  street  railway  system,  including  the  '  loop,'  to  the  Reading  Transit 
Company.  At  the  date  of  the  filing  of  this  bill  the  company  in  actual  con- 
trol of  the  street  railways  in  the  city  of  Reading,  and  operating  them,  was 
the  Reading  Transit  Company, 

'  "(11)  The  operation  of  the  'loop'  in  connection  with  the  remainder  of  the 
system  is  as  follows:  Cars  leaving  the  car  bam  on  North  Ninth  street  come 
in  Ninth  to  Penn,  down  Penn  to  Fourth,  out  Fourth  to  Washington,  down 
Washington  to  Front  and  Schuylkill  avenue,  out  Schuylkill  avenue  and 
around  the  '  loop '  over  the  tracks  of  the  Front  and  Fifth  S^-eet  Railway  Com- 
pany to  Front  and  Schuylkill  avenue,  in  Washington  to  Second,  in  Second 
to  Penn,  up  Penn  to  Tenth  and  out  Tenth  to  the  car  bam,  or  from  Second  up 
Penn  to  Nineteenth  and  Perkiomen  avenue,  and  thence  starting  another  cir- 
cuit down  Penn  to  Fourth,  etc.  In  either  case  the  circuit  covered  by  two 
farea  is  about  seven  miles,  the  trip  in  one  direction  covered  by  one  fare  being 
about  three  and  a  half  miles,  of  which  5,850  feet  are  over  tracks  of  the 
Front  and  Fifth  Street  Railway  Company,  and  about  1,300  of  this  distance 
over  the  extension  authorized  by  the  ordinance  of  December  8,  1006. 

"(12)  The  travel  beginning  and  ending  upon  the  Front  and  Fifth  Street 
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line  18  insignificant,  that  beginning  at  Schuylkill  avenue  and  Buttonwood  street^ 
or  points  beyond,  and  ending  at  points  along  Penn  street  or  beyond,  very  heavy. 

"Lboal  Conclusions. 

''(A)  The  suggestion  of  the  construction  of  the  'loop'  as  something  to  be 
permitted  by  the  city  of  Reading  having  been  made  by  Dr.  Rigg  in  the  interest, 
not  only  of  the  Front  and  Fifth  Street  Railway  Company,  but  also  of  the 
United  Traction  Company  as  the  company  operating  the  entire  street  railway 
system  of  the  city  and  with  a  view  to  its  more  convenient  operation,  the 
negotiations  relative  thereto  with  the  city  authorities  having  been  conducted 
by  him  in  the  interest  of  both  companies  with  their  acquiescence,  the  city 
having  treated  him  and  with  him  as  their  authorized  representative  therein 
and  acted  upon  his  statements  and  promises  as  made  in  their  behalf,  said 
companies  having  accepted  the  fruits  of  his  dealings  and  negotiations  and 
representations  with  and  to  the  city,  and  at  the  time  and  for  a  number  ci 
years  thereafter  treated  them  as  binding,  and  the  president  of  the  United 
Traction  Company  having  subsequently  so  recognized  his  undertakings,  neither 
company  can  now  be  heard  to  dispute,  on  the  ground  of  want  of  antecedent 
authority  in  him  to  represent  said  companies,  either  the  fact  that  from  the 
inception  of  said  negotiations,  etc.,  he  did  represent  them  and  that  throu^ 
him  as  their  representative  they  were  both  parties  to  said  negotiations,  etc, 
or  the  binding  force  as  to  both  of  any  undertakings  made  by  him  on  their 
behalf  in  the  premises,  which  entered  as  an  inducement  into  the  grant  of  the 
privilege  to  construct  the  *  loop.' 

"(B)  In  the  light  of  the  nature  and  scope  of  said  undertakings,  the  cir- 
cumstances surroimding  the  introduction  and  passage  of  the  ordinance  ap- 
proved December  8,  1906,  the  situation  of  the  several  parties  contsemed,  and 
the  manifest  objects  aimed  at,  the  grant  by  the  city  of  Reading  of  permis- 
sion to  construct  the  'loop,'  must  be  regarded  as  a  transaction,  not  only 
between  the  city  and  the  Front  and  Fifth  Street  Railway  Company  as  the 
constructing  company,  but  also  between  the  city  and  the  United  Traction 
Company  as  the  company  operating  the  entire  street  railway  system  of  the 
city  including  the  'loop,'  and  the  terms  and  provisions  of  said  ordinance  are 
to  be  understood  and  given  effect  accordingly. 

"(C)  So  understood,  the  grant  of  said  permission  and  the  acceptance  of 
the  terms  thereof  involved  a  contract  between  both  said  companies  and  the 
city  to  the  effect  that,  in  the  operation  of  the  railway  lines  including  in 
the  one  circuit  the  extension  perfecting  the  '  loop,'  the  fare  limit  should 
be  the  intersection  of  Schuylkill  avenue  and  Buttonwood  street;  that  a  fare 
paid  at  that  point  or  any  point  beyond  should  entitle  the  passenger  to  car- 
riage to  any  part  of  the  city  reached  by  the  car  on  which  it  was  paid  or  any 
to  which  ^e  might  be  transferred;  that  such  fare  should  be,  at  the  option  of 
the  passenger,  five  cents  cash  or  one  of  six  tickets  to  be  sold  him  on  the 
car  for  twenty-five  cents;  that  payment  of  his  fare  by  ticket  should  entitle 
him  to  the  same  transportation  as  payment  by  five  cents  in  cash;  and  that 
this  contract  established  a  condition  of  the  grant  of  the  permission  to  con. 
struct  the  'loop,'  to  be  performed  in  its  operation,  as  such  accepted  by  the 
Front  and  Fifth  Street  Railway  Ompany  and  impliedly  assented  to  by  and 
obligatory  upon  any  company  operating  said  line  immediately  or  mediately 


Digitized  by 


Googk 


Cases  Repobted  with  Bbief  Syllabi.  759 

under  the  Front  and  Fifth  Street  Railway  Cbmpany,  in  connection  with  any 
^  portion  of  the  remainder  of  the  street  railway  system  of  the  city,  with  said 

'loop'  forming  and  operated  as  a  continuous  .circuit,  and  therefore  binding 

upon  the  Reading  Transit  Company. 
"(D)  The  plaintiff  is  entitled  to  a  decree  enforcing  the  contract  and  condi- 
'  tion  mentioned  in  the  foregoing  conclusion  in  accordance  with  their  terms 

and  effect  as  there  stated  and  with  prayers  1  and  2  of  plaintiff's  bill. 
'  "(E)  The  costs  of  this  proceeding  are  to  be  paid  by  defendants." 

^  Opinion  by  Bbown,  J.: 

'  The  question  before  us  in  Reading  y.  United  Traction  Company,  232  Pa.  303, 

81  Atl.  304,  was  whether  the  right  of  the  Reading  Transit  Ckmipany,  the  suc- 
y-  cesser  of  the  United  Traction  Company,  to  discontinue  the  sale  of  strip  tickets 

r^  at  the  rate  of  six  for  twenty-five  cents,  good  on  all  of  its  lines,  had  been 

i^  taken  from  it  by  the  ordinance  of  December  8,  1906,  and  it  was  held  that 

^  such  right  had  not  been  affected  by  the  ordinance.    In  so  holding  we  said 

y  that  nothing  in  the  letter  from  Dr.  Rigg  to  the  chairman  of  the  railways 

^*  committee  of  the  city  councils  "nor  in  the  ordinance  can  be  construed  into 

iT  an  agreement  by  the  United  Traction  Company  to  continue  the  general  sale 

i:;i  of  strip  tickets,  and  its  right  was,  and  the  right  of  the  Reading  Transit 

^'  Company,  its  successor,  is,  to  charge  a  fare  of  five  cents  for  every  passenger 

j:i  riding  on  its  lines,  except  as  it  may  be  committed  by  the  ordinance  of  De- 

ls ]  cember  8,  1900;  to  continue  to  sell  six  tickets  for  twenty-five  cents,  good  to 

0i  or  from  points  on  the  Schuylkill  avenue  and  Front  and  Fifth  Street  Railway 

lines.    That  question,  however,  is  not  to  be  passed  upon  until  it  is  properly 
^:  raised."    The  question  which  we  declined  to  consider  in  that  case,  because 

r^  it  was  not  before  us,  was  properly  raised  in  this  proceeding,  and,  in  passing 

^  upon  it,  the  learned  chancellor  below  regarded  it,  as  we  intended  it  to  be 

,^f  regarded,  if  raised,  as  an  open  one.    He  disposed  of  it  just  as  we  should  have 

'^  ^  disposed  of  it,  if  it  had  been  before  us  on  the  former  appeal,  and  to  his  correct 

^t  legal  condusicms,  following  his  properly  found  facts,  but  a  word  need  be 

j^t  added. 

^  The  United  Traction  Company  was  bound  by  the  provisions  of  the  ordinance 

j^  of  December  8,  1906,  and  its  lessee  and  successor,  the  Reading  Transit  Com- 

pany, is  now  so  bound.    That  ordinance  provides  that  "  the  rate  of  fare  shall 
^  not  exceed  five  (6)  cents  for  a  single  fare,  or  six  tickets  for  twenty-five  (25) 

\^^  cents."    These  words  certainly  mean  s<miething;  but  in  their  breach  of  good 

^^  faith  with  the  dty  of  Reading  those  in  control  of  the  affairs  of  the  Reading 

Transit  Company  now  assert  that  they  mean  nothing.    The  ordinance  re- 
lated to  the  Front  and  Fifth  Street  and  Schuylkill  Avenue  lines.    At  the  time 
it  was  passed  the  rate  of  fare  on  these  lines  was  five  cents,  or  a  passenger,  at 
^f  his  option,  could  purchase  six  tickets  for  twenty-five  cents,  each  of  which 

^  gave  to  him  the  same  transportation  rij^ts  and  privileges  as  were  given  by 

^  paying  a  5-cent  fare.    The  negotiations  between  Dr.  Rigg  and  the  chairman 

of  the  street  railways  committee  of  coimcils,  which  led  to  the  passage  of  the 
^  ordinance  related  to  the  two  lines  just  mentioned,  and  it  is  trifling  with 

^;  ^  judicial  patience  to  contend  that  both  parties  so  n^;otiating  did  not  under- 

stand and  intend  that,  upon  the  completion  of  the  loop,  the  mode  of  paying 
a  fare  should  remain  unchanged  on  the  two  lines  and  should  continue  to  give 
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ft  passenger  the  same  transpartation  rights.  The  ordinance  passed  in  piir> 
soanoe  of  these  negotiations  became  a  contract  between  the  city  and  the  two 
lines  and  their  lessee,  and  a  fare  paid  <m  either  line  l^  a  passenger  with  one 
of  six  tickets  issued  to  him,  at  his  option,  as  provided  hy  the  ordinance,  es* 
titles  him  to  the  same  transportation  as  if  he  had  paid  a  cash  fare  of  five 
cents. 

No  other  condnsion  could  have  been  reached  hy  the  learned  president  judge 
bdow  under  the  undisputed  facts  in  the  case,  and  the  decree  is  affirmed  at 
appellants*  costs. 


8EVERIK0  ▼.  PHILADELPHIA  RAPID  TRANSIT  CO. 

( PennsylTania — Supreme  Oourt. ) 
Ini%trp  to  Boy  Who  Ban  JHraotly  in  Front  of  Cor. 

Plaihttit  appeals  from  judgment  for  defendant.    Reported  84  Atl.  604. 

Opinion  Pm  Cubiam: 

This  action  was  to  recover  for  injuries  sustained  hy  a  boj  between  ei|^ 
and  nine  years  old,  whose  foot  was  run  over  by  a  wheel  of  the  defendant's 
car.  The  accident  happened  near  the  middle  of  a  block  and  at  least  seventy, 
five  feet  from  the  nearest  cross  street.  The  boy  ran  or  walked  from  the  pave- 
ment directly  in  front  of  an  approaching  car,  and  when  he  reached  the  track 
he  was  within  ten  or  fifteen  feet  of  the  car.  There  was  no  evidence  of  undue 
speed,  nor  of  inattention  <m  the  part  of  the  motorman.  Hie  car  was  st(^[iped 
within  five  feet  of  the  place  where  the  boy  was  struck  by  the  lender.  Hie 
nonsuit  was  properly  entered. 

The  judgment  is  affirmed. 


TRUMBOWER  v.  LEmOH  VALLEY  TRANSIT  CO. 

( Pennsylvania  —  Supreme  Oourt ) 

JfMuMM  OoUMon  wUh  Vehieie;  ItnpuiaUon  of  NegMigenee  of  IPriver 

to  Paaoenger. 

DBnofDAHT  appeals  from  judgment  for  plaintiff.    Reported  94  AtL  408. 

Opinion  by  FdXi,  C  J.: 

At  the  place  of  the  accident  in  which  the  plaintiff  was  injured*  the  defend- 
ant's track  was  in  the  middle  of  a  narrow  but  much  used  turnpike  road. 
Snow  had  been  thrown  from  the  track  on  the  sides  of  the  road  and  was  of  a 
depth  that  made  it  difficult  for  vehicles  to  travel  at  the  sides  of  the  road 
or  to  turn  from  the  track  to  the  side  when  cars  or  vehicles  going  in  an  op- 
posite direction  were  met    This  ccmdition  had  existed  for  several  weeks, 
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during  which  time  travel  had  been  practically  confined  to  the  trade.  The 
plaintiff,  a  young  woman,  and  two  other  persons  who  accompanied  her,  had 
been  met  at  a  railroad  station  by  a  friend,  who  was  taking  them  in  his  car- 
riage to  his  home  as  his  guests.  It  was  a  bright^  moonlight  night,  and  there 
was  an  oil  lamp  on  the  front  of  the  carriage.  The  road  was  straight  for  a 
long  distance,  but  the  undulations  of  its  surface  obscured  at  times  the  head- 
light of  a  moving  car.  The  horse  and  carriage  were  struck  l^  a  car  which 
approached  from  the  direction  in  which  they  were  going.  The  testimony  in 
relation  to  the  speed  of  the  car,  the  oondition  of  its  headlight,  the  failure 
to  give  warning  of  its  approach,  the  depth  of  the  snow  at  the  sides  of  the 
road,  and  of  the  care  exercised  by  the  driver  and  by  the  plaintiff,  who  was 
at  his  side,  on  the  front  seat  of  the  carriage,  to  look  out  for  their  own  safety, 
was  conflicting.  It  was  submitted  to  the  jury  by  a  charge  which  was  full 
and  fair  to  both  sides  and  exceptionally  clear  and  accurate,  and  to  which  the 
only  error  assigned  is  the  refusal  to  direct  a  verdict  for  the  defendant. 

There  was  testimony  which  tended  to  show  that  the  snow  at  the  sides  of 
the  road  was  thirty  inches  in  depth  and  packed  and  frozen  so  that  vehicles 
could  not  pass  through  it  or  turn  from  the  track,  except  at  places  where 
openings  had  been  made;  that  all  the  occupants  of  the  carriage  were  vigilant 
in  looking  for  a  car;  that  when  they  first  saw  one  it  was  200  or  300  feet  in 
front,  running  at  the  rate  of  36  to  40  miles  an  hour;  that  its  headlight  was 
very  dim  and  no  notice  of  its  approach  had  been  given;  that  the  driver  at 
once  looked  for  a  place  where  he  could  turn  out;  and  that  the  collision  oc- 
curred while  he  was  in  the  act  of  turning  into  an  opening  at  a  gateway. 

It  may  be,  in  view  of  all  the  testimony  in  the  case,  that  the  driver  relied 
too  much  on  the  motorman  looking  out  for  him  and  failed  to  act  with  ordinary 
prudence.  But  with  the  driver's  negligenoe  we  are  not  concerned  unless  it 
affected  the  plaintifTs  rij^t  to  recover. 

Hie  negligence  of  the  driver  of  a  private  oonveyanee  cannot  be  imputed  to 
a  passenger  who  has  no  control  over  him.  Carr  v.  Easton,  142  Pa.  139,  21 
Atl.  822;  Little  v.  Telegraph  Co.,  213  Pa.  229,  62  Atl.  848;  Walsh  v.  Railway 
Co.,  232  Pa.  479,  81  Atl.  661 ;  Kammerdiener  v.  Raybum  Township,  233  Pa. 
328,  82  AtL  464.  A  passenger  is  answerable  for  the  consequences  of  his  own 
negligence,  and  if  he  voluntarily  goes  into  a  patent  danger  that  he  could  have 
avoided  or  joins  the  driver  in  testing  a  danger,  he  cannot  recover.  Crescent 
Tp.  V.  Anderson,  114  Pa.  643,  8  Atl.  370,  60  Am.  Rep.  367;  Kunkle  v.  Lan- 
caster County,  219  Pa.  62,  67  Atl.  918.  The  plaintiff  was  a  guest  and  had 
no  control  over  the  driver,  and  the  danger  in  driving  in  the  tracks  was  not 
so  manifest  that  she  can  be  said  to  have  been  n^igeat. 

The  judgment  is  aflirm«d. 
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KONKLE  ▼.  ST.  PAUL  CITY  RY.  CO. 

(Minnesota  —  Supreme  Court.) 

EfeeHan  of  Paaaenger  Who  Tendered  Fare  in  Canadian  Money;  ^v<- 
denoe  thai  Coin  Tendered  was  Received  fron^  Another  Condu4ytor, 

DKnBNDAiTT  appeals  fr<nn  judgment  for  plaintiff.    Reported  137  N.  W.  738. 

Opinion  FtR  Curiam  : 

No  important  or  doubtful  question  is  presented  in  this  case.  The  eri- 
dence  justified  the  court  in  finding  that  plaintiff  was  wrongfully  ejected  from 
defendant's  street  car  for  the  alleged  failure  to  pay  his  fare.  No  physical 
force  was  used;  but  plaintiff  was  peremptorily  ordered  to  leave  the  car,  and 
he  did  so.  When  plaintiff  took  passage  upon  the  car  he  tendered  to  the  con- 
ductor a  Canadian  quarter,  which  the  conductor  accepted  and  handed  to  plaintiff 
in  change  two  dimes.  A  few  moments  later  the  conductor  returned  to  plain- 
tiff, and  stated  to  him  that  the  quarter  was  not  good,  and  demanded  a  return 
of  the  dimes.  A  dispute  arose  as  to  whether  the  quarter  was  current  money; 
but,  upon  the  conducttor's  insistence,  plaintiff  returned  the  change,  and,  having 
no  other  money  with  him,  on  the  order  of  the  conductor  left  the  car  and 
walked  to  his  home. 

The  question  wheUier  Canadian  coins  are  legal  tender  or  pass  as  current 
money  in  this  State  is  not  necessarily  involyed  in  the  action.  It,  however^ 
may  be  said  that  it  is  a  matter  of  almost  everyday  experience  to  receive  and 
pay  in  such  coin  in  the  city  of  St.  Paul  and  other  parts  of  the  State.  The 
conductor  did  not  refuse  the  coin  in  question  on  the  ground  that  it  was 
Canadian  money,  but,  as  he  testified  on  the  trial,  because  he  understood  it 
to  be  a  coin  of  the  Province  of  New  Brunswick.  In  this  he  was  mistaken. 
The  court  found  that  it  was  a  Canadian  coin.  Nor  was  there  any  evidenee 
that  the  car  company  had  given  its  conductors  any  directions  to  refuse  such 
money  in  payment  of  fares.  And,  further,  it  appeared  that  the  identical 
quarter  was  received  by  plaintiff  from  defendant  through  another  conductor 
the  preceding  day  as  part  of  the  change  given  him  at  that  time.  This  evi* 
dence  was  proper.    We  hold  that  the  findings  are  supported  by  the  evidenee. 

Judgment  afllrmed. 


RAASCH  V.  MILWAUKEE  ELECTRIC  RY.  k  LIGHT  CO. 

(Wisconsin  —  Supreme  Court.) 

CoUieion  With  Wagon  Croeeing  Trtit^;  Groee  Negligence  of  Motormanf 

Bvidence» 

PtAnmFF  appeals  from  judgment  for  defendant.    Reported  138  N.  W.  (M. 

Opinion  by  Winslow,  C.  J.: 

The  plaintiff's  intestate  was  driving  a  horse  attached  to  a  milk  wagon 
southward  on  Twentieth  avenue,  in  the  city  of  Milwaukee,  at  about  6  a.  m. 
July  1,  1906.    The  wagon  was  covered,  and  the  intestate  was  standing  oa  tlM 


Digitized  by 


Googk 


Cases  Repobtsd  with  Bbief  Stij:jlbi.  763 

westerly  or  right-hand  step  of  the  wagon.  Just  aa  the  wagon  croosed  de- 
fendant's northerly  track,  running  east  and  west  on  Greenfield  avenue,  one 
of  defendant's  street  oars,  west  bound,  ran  into  the  rear  of  the  wagon,  tipping 
it  over,  and  causing  the  death  of  the  intestate.  The  plaintiff  claims  that 
the  evidence  was  such  as  to  justify  the  conclusion  of  gross  negligence  on 
the  part  of  the  defendant's  motorman,  but  the  trial  court  held  to  the  con. 
trary,  and  directed  a  verdict  for  defendant  at  the  close  of  the  plaintiff's 
evidence.  It  is  not  claimed  that  there  is  any  ground  of  recovery  save  the 
ground  of  gross  negligence.  The  question  presented  on  this  appeal  is  whether 
there  was  error  in  the  direction  of  a  verdict  for  defendant. 

The  testimony  as  to  the  speed  of  the  car  varied  from  six  or  seven  miles 
to  fifteen  or  twenty  miles  per  hour.  The  motorman  testified  that  he  first 
saw  the  milk  wagon  when  his  car  was  about  the  middle  of  the  block  — «.  «., 
about  150  feet  east  of  the  wagon  —  that  he  at  once  put  on  the  brakes,  rang 
the  gong,  and  put  on  the  reverse  current;  that  the  brakes  did  not  take  hold 
well,  and  the  wheels  slipped  on  the  rail  because  it  was  dirty  in  spots.  An- 
other motorman  who  was  on  the  front  platform  of  the  car  at  the  time  cor- 
roborated this  testinfony  fully.  Two  disinterested  witnesses,  who  were  on  the 
sidewalk,  one  directly  opposite  the  car  and  the  other  some  200  feet  distant, 
testified  positively  to  the  ringing  of  the  gong,  and  they  also  testified  to  the 
fact  that  the  car  slowed  up  at  once,  and  that  they  saw  the  motorman  putting 
on  the  brakes;  while  a  third  passerby  testified  to  the  slackening  of  the  speed 
and  the  putting  on  of  the  brakes.  In  addition  to  this,  the  weight  of  the  evi- 
dence is  to  the  effect  that  the  car  had  nearly  reached  a  stq>  before  it  struck 
the  wagon. 

As  opposed  to  this  mass  of  evidence,  which  entirely  excludes  the  idea  of 
wanton  or  reckless  disregard  of  life  on  the  part  of  the  motorman,  there  is 
the  testimony  of  one  witness  for  the  plaintiff,  who  stood  on  the  sidewalk  some 
200  feet  away,  and  testified  that  he  did  not  hear  the  gong  nor  see  the  motor- 
man  attempt  to  stop  the  car,  and  of  another  witness,  a  block  further  away, 
who  thought  the  speed  of  the  car  was  about  the  same  all  the  way  until  the 
wagon  was  struck.  If  the  motorman  sounded  the  gong  as  soon  as  he  saw 
the  wagon  and  attempted  to  stop  the  car  at  once,  there  can  be  no  reasonable 
claim  of  gross  neglgence,  even  if  in  the  exercise  of  due  care  he  ou^t  to  have 
seen  the  wagon  earlier. 

The  mere  negative  testimony  of  one  witness  who  testified  that  he  did  not 
hear  the  bell  nor  see  any  effort  to  stop  the  car  cannot  be  deemed  sufficient 
to  justify  this  court  in  reversing  the  decision  of  the  trial  court,  especially 
when  that  decision  is  given  the  weight  and  deference  to  which  it  is  entitled. 

Judgment  affirmed. 
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BYBNES  ▼.  BROOKLYN  HEIGHTS  B.  B.  CO. 

(Kew  York  —  Appellate  DiyUioiiy  Second  Departments) 

InS%trp  to  Boff  S9ru6k  by  Car  While  €}ro99lng  Street;  NegUgemoei  Proof 
Nat  jMtiifpimg  Beeovery. 

DnsNAAifT  appeals  from  a  judgment  for  plaintiff.    Beported  133  K.  Y.  Snpp. 

243. 

Opinion  by  WoomrABD,  J.: 

The  plaintiff,  a  boy  between  the  age  of  ten  and  eleven  years,  stepped  down 
from  the  curbstone  on  the  right-hand  side  of  Nostrand  avenue,  near  Floyd 
street,  in  the  borouj^  of  Brooklyn,  and  walked  slowly  in  a  diagonal  Ihie 
with  the  defendant's  track,  stepping  upon  the  same,  when  he  was  stmek 
by  the  right-hand  comer  of  the  fender,  sustaining  injuries  for  which  the  jury 
has  awarded  a  yerdict  of  $100.  The  plaintiff  testifies  that  just  as  he  stepped 
down  from  the  curb  he  looked  and  saw  defendant's  car  approaching  quite 
rapidly;  that  the  car  was  then  about  half  a  block  away,  though  upon  eross- 
eocamination  he  reduces  this  distance  to  about  thirty  feet.  He  says  that  he 
then  walked  diagonally  toward  the  car  track,  intending  to  reach  his  father 
on  the  opposite  side  of  the  street,  and  did  not  look  or  pay  any  further  atten- 
tion to  the  car  until  he  was  about  to  step  on  the  first  rail  of  the  track,  when 
he  heard  the  motorman  call;  that  he  Uien  tried  to  stagger  back  fr<Hn  the 
trade,  but  was  unable  to  do  so  until  after  the  car  fender  had  reached  and  hit 
him.  It  does  not  appear  from  the  evidence  just  what  the  distance  was  be- 
tween the  curb  and  the  car  track;  there  was  evidence  that  there  was  room 
for  a  truck  to  pass,  but  whether  there  was  any  considerable  margin  does 
not  appear,  nor  is  the  evidence  clear  as  to  how  far  the  plaintiff  walked  slowly 
along  the  track  and  diagonally  toward  it,  but  It  is  certain  that  the  evidenee 
does  not  show  any  d^ree  of  care  on  the  part  of  the  plaintiff,  and  the  motor- 
man  in  the  middle  of  a  block  was  not  bound  to  anticipate  that  this  boy  ai 
ten  or  eleven  years  of  age,  with  an  unobstructed  view,  wals  going  to  step 
upon  the  track  in  front  of  the  advancing  car.  The  boy  does  not  daim  that 
he  did  not  see  the  car  approaching;  he  says  it  was  coming  at  a  rapid  rat^ 
thirty  feet  or  more  away  when  he  stepped  down,  and  that  he  walked  slowly 
in  a  diagonal  line  with  the  defendant's  track  without  paying  any  further 
attention  to  the  car  until  the  motorman  called  to  him,  and  it  appears  that 
the  motorman  called  to  him  just  as  he  was  in  the  act  of  stepping  into  a  place 
of  danger,  and  at  which  time  the  car  was  only  about  twelve  or  fifteen  feet 
away,  which  would  bring  the  fender  only  about  nine  to  twdve  feet  from  the 
plaintiff  at  the  time  he  stepped  into  the  track  of  the  car,  and  the  evidence 
would  seem  to  indicate  that  this  distance  was  even  less.  There  was  no  evi- 
dence that  the  plaintiff  was  engaged  in  exciting  play,  or  that  he  was  moving 
in  such  a  manner  as  to  indicate  that  he  was  oblivious  to  danger;  he  was 
walking  slowly  in  the  same  general  direction  the  car  was  running,  gradually 
drawing  toward  the  same,  and  the  evidence  neither  discloses  tiiat  the  car 
was  being  redclessly  run  nor  that  there  was  anything  which  called  upon  the 
defendant's  motorman  to  anticipate  danger  to  the  plaintiff.  He  could  walk 
along  the  side  of  the  trade  within  eighteen  inches  to  two  feet  of  it  without 
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danger  to  hioiBelf,  and  if  street  can  owe  the  duty  of  slowing  down  every  time 
any  one  gets  near  enough  to  enable  them  to  step  into  a  position  of  danger 
public  trai&c  would  be  seriously  impeded.  Pedestrians  ean  and  do  st<^  just 
short  of  the  danger  line  in  thousands  of  instances  erery  day,  and  unless  there 
is'  something  to  indicate  to  the  motorman  that  a  different  result  is  contem- 
plated, there  is  no  reason  why  he  should  not  operate  his  car  at  the  usual 
rate  of  speed  at  points  other  Uian  street  crossings.  Of  course  if  children  are 
at  play  in  the  streets  it  is  his  duty  to  sound  warnings  and  to  take  pre. 
cautions  against  the  pranks  of  children  under  such  circumstances,  but  there 
were  no  special  conditions  shown  here.*  A  boy  of  ten  or  eleven  years  of  age, 
who  is  not  shown  to  be  deficient  mentally,  must  be  presumed  to  know  the 
danger  to  be  anticipated  from  crossing  in  front  of  a  moving  car,  and  where 
the  evidence  shows  that  the  plaintiff,  without  looking  at  any  time  when  the 
obligation  was  upon  him  to  look,  and  when  the  exercise  of  any  d^ree  of  care 
would  have  obviated  the  accident,  deliberately  walks  into  a  position  of  danger, 
under  the  circumstances  shown  here,  it  is  not  prc^r  to  submit  to  the  jury 
the  question  either  of  the  defendant's  negligence  or  that  of  the  plaintiff's  lade 
of  contributory  negligence,  for  there  is  no  evidence  to  support  a  verdict  in 
his  favor. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 
JHITK8,  P.  J.,  BuBB  and  Thomas,  JJ.,  concurred ;  Rich,  J.,  taking  no  part 
Judgment  and  order  of  the  County  Court  of  Queens  county  reversed  and 
new  trial  ordered,  costs  to  abide  the  event. 


MoOEEHAN  V.  EASTERN  PENKBYLVANIA  RT8.  CO. 

( Pennsylvania  —  Supreme  Court. ) 

CoWaicn  With  VehMe  €Mng  in  Same  JHreetion  as  Car;  Faitl/mre  to 
Oive  WamiHg  of  Approach  of  Car;  Neglioence, 

DEnNDANT  appeals  from  judgment  for  plaintiff.    Reported  64  Atl.  42^. 

Opinion  Pm  Cubiam  : 

The  only  question  presented  by  this  appeal  is  whether,  under  all  the  evi* 
dence,  a  verdict  should  have  been  directed  for  the  defendant.  On  a  dark 
night  the  plaintiff  was  riding  in  a  buggy  on  a  country  road,  which  for  a 
distance  of  1,200  feet  was  practically  parallel  with  the  defendant's  tracks 
and  but  a  few  feet  therefrom.  At  a  point  where  the  trades  curved  and  crossed 
the  road,  the  defendant  maintained  an  electric  bell,  which  rang  automatically 
when  a  car  was  within  500  feet  of  it.  On  the  night  of  the  accident  the  bell 
was  out  of  order  and  did  not  ring,  and  this  condition  had  been  reported  to 
the  car  dispatcher  several  hours  before.  The  plaintiff  was  familiar  with  the 
crossing,  and  stopped  when  about  twenty  feet  from  it,  and  looked  and  listened 
for  a  ear,  and  listened  for  the  sound  of  the  electric  bell,  and  continued  to  look 
as  he  advanced  to  the  crossing.  His  carriage  was  struck  by  a  car  running 
in  the  direction  he  was  driving.    The  testimony  on  behalf  of  the  plaintiff 
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WM  that  the  trees  and  underbrush  at  the  side  of  the  road  interfered  with  a 
▼iew  of  the  tracks,  that  the  car  was  running  at  a  very  rapid  rate,  and  that 
no  notice  of  its  approach  was  given  by  gong  or  whistle.  This  made  out  a 
prima  facie  case  of  negligence  by  the  motorman,  without  diadosing  ne^igeaoe 
by  the  plaintiff.  The  case  was  therefore  for  the  jury. 
The  judgment  is  affirmed. 


MULLEN  V.  CHESTER  TRACTKW  (XX 

( Pennsylvania  —  Supreme  Court. ) 

Pa89enffer;  lAahUHy  of  Com/pany  lamiing  Tickets  Good  on  Two  Oiher 
Independent  Railwaya  for  Injuries  to  Passenger  Who  Purchased 
Ticket  from  One  of  the  Independent  BaHways. 

DEncNDANT  appeals  from  judgment  for  plaintiff.    Reported  84  Atl.  429. 

Opinion  by  Mestiozat,  J.: 

The  Southwestern  Street  Railway  Company  owns  and  operates  a  street  rafl- 
way  running  in  a  southerly  direction  from  Philadelphia  to  Bow  Creek,  Dela- 
ware county.  At  this  point  the  line  connects  with  that  of  the  Philadelphia  k 
Chester  Railway  Company,  which  operates  a  street  railway  from  that  point  to 
Third  street  in  the  city  of  Chester.  The  Chester  Traction  Company,  the  de- 
fendant in  this  case,  operates  a  system  of  street  railways  in  the  city  of  Chester 
and  other  parts  of  Delaware  county.  The  lines  of  the  three  companies  are 
physically  connected,  so  that  a  car  can  be  run  from  the  starting  point  of  tiie 
Southwestern  in  Philadelphia  to  the  car  bam  of  the  defendant  company  in 
the  city  of  Chester. 

All  the  stock  of  the  three  companies  is  owned  or  controlled  by  the  Inter- 
state Railways  Company,  a  New  Jersey  corporation.  They  have  the  same 
general  officers,  but  each  company  operates  its  own  road.  They  have  separate 
bank  accounts,  in  which  are  kept  the  moneys  belonging  to  each  company. 
Each  company  has  separate  pay  rolls  and  pays  its  own  employees.  The  Phila- 
delphia k  Chester  Railway  Company  with  its  own  money  pays  the  Southwestern 
Street  Railway  Cbmpany,  which  owns  the  cars  operated  by  the  former  com- 
pany, for  the  use  of  the  cars.  It  pays  both  the  Southwestern  Street  Railway 
Company  and  the  Chester  Traction  Company  for  the  power  furnished  by  them 
to  it.  It  also  pays  the  Chester  Traction  Company  for  all  repairs  and  main- 
tenance of  the  cars  which  are  used  on  its  road,  and  pays  the  wages  of  the 
motormen  and  conductors  operating  the  Southwestern  Company's  cars. 

Passenger  tickets  ior  transportation  over  the  three  roads  were  issued  by 
the  Chester  Traction  Company  in  the  following  form :  "  Chester  Traction  C(»n- 
pany.  Good  for  One  Five-Cent  Fare,  P.  207216.  T.  W.  Grooket,  Jr.,  Treas- 
urer." They  were  issued  in  packages  of  six  tickets,  and  sold  for  twenty-flve 
cents.  Each  of  the  conductors  on  the  several  lines  obtained  a  supply  of  tickets 
on  beginning  his  day's  work,  giving  his  receipt  for  them,  and  at  the  end  of 
the  day  he  turned  over  all  money  received  from  the  sale  of  the  tidcets  and 
accounted  for  the  unsold  tickets.    The  money  thus  received  by  the  Chester 
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Traction  Company  was  deposited  in  its  account,  and  at  the  end  of  each  month 
it  paid  to  each  of  the  other  two  companies  the  actual  amount  of  money  re. 
ceived  for  tickets  used  on  their  respective  roads.  The  only  profit  which  the 
Chester  Traction  Company  derived  from  the  tickets  used  on  the  other  two 
roads  consisted  in  the  use  of  these  moneys  during  the  month,  and  in  the  fact 
that,  so  far  as  the  tickets  sold  were  never  used  by  the  purchasers,  the  pro- 
ceeds were  retained  by  the  Chester  Traction  Company. 

On  September  22,  1908,  the  plaintiff  purchased  a  package  of  six  tickets  for 
twenty-five  cents  from  a  conductor  of  the  Philadelphia  ft  Chester  Railway 
Company.  He  used  two  of  them  on  that  day  in  going  to  his  h<Mne  in  Phila- 
delphia, one  on  the  Philadelphia  ft  Chester  Railway  and  <Hie  on  the  South- 
western Street  Railway.  On  the  following  day  he  boarded  a  car  of  the  South- 
western Street  Railway  Company  in  Philadelphia  to  go  to  his  work  at  Eddy- 
stone,  Pa.,  which  is  cm  the  Philadelphia  ft  Chester  Railway.  By  arrangement 
between  that  company  and  the  Philadelphia  ft  Chester  Railway  Company  the 
car  which  he  entered  ran  through  to  his  destination  at  Eddy  stone.  He  gave 
the  conductor  of  the  Southwestern  Street  Railway  Company  two  of  the  tickets. 
When  the  car  in  which  he  was  riding  got  bey<md  the  Southwestern  road, 
and  while  it  was  on  the  road  of  the  Philadelphia  ft  Chester  Railway  Com- 
pany, it  collided  with  a  car  of  the  latter  company,  and  the  plaintiff  was  in- 
jured. He  brought  this  action  against  the  Chester  Traction  Company,  which 
issued  the  ticket  on  which  he  was  riding,  to  recover  damages  for  the  injuries 
he  sustained  by  reason  of  "the  carelessness  and  negligence  on  the  part  of 
the  servants,  agoits,  workmen,  or  employees,  who  had  been  employed  by  the 
defendant  in  the  execution  of  their  contract  for  transportation  with  the  plain- 
tiff, and  who  were  in  charge  of  the  car  upcm  which  the  plaintiff  was  riding 
as  a  passenger  at  the  time  of  the  aforesaid  collision,  resulting  in  the  injuries 
above  described."  The  trial  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  company  has  taken  this  appeaL 

The  appellant  company  contends  that  there  was  no  contract  between  it  and 
the  plaintiff  because:  (a)  The  ticket  was  not  sold  to  the  plaintiff  by  the 
defendant;  (b)  the  defendant  did  not  operate  the  Philadelphia  ft  Chester 
Railway,  on  which  the  accident  occurred,  or  the  Southwestern  Street  Rail- 
way, and  had  no  control  over  the  operation  of  either;  (c)  that,  while  the 
defendant  issued  the  tickets  purchased  and  used  by  the  plaintiff,  it  received 
no  benefit  from  their  sale  and  use. 

The  position  of  the  appellee  is  that  the  defendant  entered  into  a  contract 
with  him  whereby  it  agreed  to  carry  him  safely  to  his  destination;  that  it 
was  bound  to  execute  this  contract,  and  the  servants  of  the  other  two  com- 
panies became,  in  the  performance  of  the  contract,  the  servants  of  the  de. 
fendant;  that  the  proceeds  of  lost  and  unused  tickets  and  the  use  of  the 
money  received  from  the  sale  of  tickets  for  the  time  it  was  retained  by  the 
defendant  were  a  pecimiary  benefit  resulting  from  the  sale  of  the  tidcets; 
that  it  is  immaterial  whether  the  defendant  received  any  benefit  from  the 
sale  of  the  tickets;  and  that  there  was  nothing  in  the  contract  to  notify  him, 
and  he  did  not  know  that  the  three  street  car  lines  were  separately  operated, 
or  were  not  operated  by  the  defendant  company. 

The  learned  court  below  instructed  the  jury  "  that  if  the  Chester  Traction 
Company  [the  defendant]  did  not  know,  when  they  delivered  the  tickets  to 
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thii  eonduekOT,  that  he  would  use  them  for  passage  over  either  the  Soath- 
westem  or  the  Philaddphia  ft  Chester  Bailway,  that  th^  are  responsible 
for  any  negligent  act  eonceming  the  earrying  of  this  passenger,  jnst  as  though 
it  had  happened  upon  their  own  line."  This  is  the  subject  of  the 
assignment,  and  raises  the  important  and  oootrolling  question  in  the 
In  finding  for  the  plaintiff,  the  jury  found  that  the  defendant  eompany  had 
such  luiowledge,  and  therefore  the  company  sold  the  tickets  to  be  used,  not 
only  on  its  own  line,  but  on  the  line  on  which  the  plaintiff,  while  a  passenger, 
was  injured.  The  instruction  complained  of  was  not  erroneous  under  the 
undisputed  facts  in  the  case.  The  ticket  with  which  the  plaintiff  paid  his 
fare  was  issued  by  the  defendant  eompany,  purchased  by  the  plaintiff,  and, 
as  disclosed  on  its  face,  was  ''good  for  one  fire-cent  fare.**  It  was  aooqited 
by  the  conductor  as  a  fare  or  compensation  for  carrying  the  plaintiff  to  his 
destination.  Under  the  finding  of  the  jury,  the  defendant  issued  the  ticket 
to  be  used  on  the  Philadelphia  ft  Chester  Railway,  and  thereby  contracted 
with  the  plaintiff  that  it  would  carry  him  over  that  route. 

It  is  clear,  we  think,  that  the  defendant's  liability  for  the  plaintiff's  in- 
juries is  the  same  as  though  the  ticket  was  being  used  and  the  plaintiff  was 
being  carried  over  a  railway  owned  by  the  defendant  eompany.  The  plaintiff 
contracted  with  the  defendant  to  carry  him  over  the  railway  on  which  he 
was  traveling  at  the  time  he  was  injured,  and,  regardless  of  the  real  owner- 
ship of  the  railway,  it  must  be  considered,  as  between  the  plaintiff  and  the 
defendant  company,  the  railway  of  the  defendant.  By  the  issuance  and  sale 
of  the  tickets,  the  defendant  held  itself  out  to  the  public  that  it  had  the 
means  of  transportation,  and  would,  for  the  specified  fare,  cany  passengers 
over  this  route.  It  is  immaterial  to  the  plaintiff  as  to  what  agreement  the 
defendant  had  with  the  Philadelphia  ft  Chester  Railway  Company  to  carry 
passengers.  It  is  not  alleged  that  the  plaintiff  knew  of  the  existence  of  any 
such  agreement,  and  hence  its  terms  cannot  relieve  the  defendant  from  the 
performance  of  its  duty  as  a  carrier  under  its  contract  with  the  plaintiff. 
In  contracting  for  his  transportation,  the  plaintiff  knew  the  defendant  and 
no  other  company,  and  relied  solely  on  the  defendant  to  carry  him  as  re- 
quired by  its  ticket.  When  he  entered  the  car,  and  the  conductor  accepted 
the  ticket,  the  plaintiff  became  the  passenger  of  the  defendant  company,  and 
it  was  responsible  for  his  safe  transportation  over  the  railway  to  the  destina- 
tion to  which  passengers  were  carried  for  the  stipulated  fare.  He  is  not  con- 
cerned with  the  ultimate  responsibility  for  the  negligence  resulting  in  his 
injuries,  and  need  not  look  beyond  the  party  obligating  Itself  to  perform  the 
duties  of  a  carrier  in  transporting^  him  to  his  destination. 

There  is  no  merit  in  the  contention  that  the  ticket  was  not  sold  to  the 
plaintiff  by  the  defendant.  The  tickets  purchased  by  the  plaintiff  were  issued 
by  the  defendant  company  and  in  its  name,  were  given  to  the  conductors  of 
the  other  two  lines  to  sell,  and  at  the  close  of  each  day  they  turned  over  the 
proceeds  of  the  sales  and  the  unsold  tickets  to  the  defendant  company.  The 
conductors  were  therefore  the  agents  of  the  defendant  for  selling  the  tidcets, 
and  the  sales  must  be  regarded  as  being  made  by  the  defendant.  There  is 
no  evidence  that  the  conductors  acted  for  themselves  or  their  companies  In 
selling  the  tickets;  on  the  contrary,  the  undisputed  facts  show  that  they 
acted  as  the  agents  of  the  defendant  in  making  the  sales. 
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We  regard  it  as  immaterial  whether  the  defendant  company  receiyed  any 
benefit  from  the  sales  of  the  tickets.  If  no  benefit  accrued  to  it  from  the 
sales,  it  is  a  matter  with  which  the  interested  parties  alone  are  concerned, 
and  with  which  the  purchasers  of  tickets  have  nothing  to  do.  It  could  hardly 
be  expected  that  the  holder  of  a  street  railway  ticket  would,  even  at  the  risk 
of  losing  protection  against  the  negligence  of  the  carrier,  investigate  and 
determine  whether  the  carrier,  selling  the  ticket  and  agreeing  to  transport 
him,  retained  all  or  any  part  of  the  consideration  for  the  service  to  be  per- 
formed. No  such  duty  is  imposed  on  the  passenger.  Having  paid  full  con- 
sideration to  the  company  accepting  his  money  and  agreeing  to  carry  him, 
the  holder  of  the  ticket  is  not  affected  by  the  ultimate  destination  of  the 
passage  money.  It  may  be  suggested,  however,  that  it  is  not  at  all  clear  that 
the  defendant  company  did  not  receive  substantial  benefits  from  the  sales 
of  the  tickets.  The  conductors  returned  to  the  defendant  each  day  the  money 
received  by  them  for  the  tickets,  and  it  was  retained  by  the  defendant  until 
the  end  of  the  month,  during  which  time  the  company  had  the  use  of  it.  In 
addition  to  this,  the  defendant  retained  the  proceeds  of  the  sales  of  lost  and 
unused  tickets. 

The  ticket  sold  to  the  plaintiff  by  the  defendant  was  for  a  continuous  pas- 
sage over  the  line  on  which  it  was  used.  It  was  not  a  coupon  ticket,  entitling 
the  holder  to  ride  over  several  separate  and  different  railways;  but  each 
ticket  was  good  for  one  fare  over  any  one  road  on  which  the  passenger  desired 
to  travel.  The  defendant  company,  in  selling  the  ticket,  was  not  acting  as  the 
agent  of  any  other  railway  company,  but  for  itself,  and  the  road  on  which  it 
was  used  was,  pro  hao  vice,  the  road  of  the  defendant  company  for  the  trans- 
portation of  the  holder  of  the  ticket.  If,  as  the  jury  found,  the  plaintiff  was 
injured  by  the  negligence  of  the  carrier  transporting  him  on  a  ticket  issued 
by  the  defendant  ocmpany  and  without  any  fault  on  his  part,  he  is  entitled, 
under  the  facts  of  the  case,  to  recover  in  this  action. 

The  judgment  is  aflSrmed. 


SNOWDEN  V.  PHILADELPHIA  RAPID  TRANSIT  CO. 

( Pennsylvania  —  Supreme  Court. ) 

Pitsaenger;  Sudden  Starting  of  Car  on  Curve  ThrouHng  Standing  JPaS' 
senger  front  Body  of  Car  to  Platform  and  to  the  Street;  Negligence, 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  84  Atl.  691. 

Opinion  Peb  Cubiah: 

This  action  was  by  children  to  recover  the  loss  occasioned  by  the  death  of 
their  mother,  alleged  to  have  been  caused  by  the  negligent  operation  of  the 
defendant's  car.  The  only  question  raised  by  the  assignments  of  error  is 
whether  the  case  should  have  been  withdrawn  from  the  jury. 

There  was  testimony  tending  to  show  that  as  the  car  approached  a  regular 
stopping  place,  and  was  running  very  slowly,  it  was  suddenly  halted  and  then 
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suddenly  started  forward  on  a  curve,  throwing  the  deceased  to  the  platform* 
and  from  the  platform  to  the  street.  The  pivotal  question  of  fact  was  whether 
she  was  standing  within  the  body  of  the  car,  or  had  stepped  from  the  front 
doorway  to  the  platform.  Tliis  question  was  submitted  to  the  jury,  with 
the  clear  and  distinct  instruction  that,  if  she  had  stepped  to  the  platform 
while  the  car  was  in  motion  there  could  be  no  recovery.  Since  there  was 
testimony  that  would  justify  a  finding  that  she  was  standing  within  the  body 
of  the  car,  and  was  thrown  from  her  position  by  a  violent  and  unusual  motkai 
of  the  car,  the  case  was  for  the  jury. 
The  judgment  is  affirmed. 


FUNK  V.  HUMMEL8T0WN  ft  CAMPBELLSTOWN  ST.  RY.  CO. 

(Pennsylvania  —  Supreme  Court.) 

Rider  of  HormCf  Which  Became  Unmanageable  as  Car  Approached  frotm 
Bear,  Thrown  Under  Car  and  KiUed;  Negligenee;  Bvidenoe. 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  84  Atl.  578. 

Opinion  by  Moschziskeb,  J.: 

Sarah  Funk  brought  this  action  in  trespass  against  the  Hummelstown  ft 
Campbellstown  Street  Railway  Company  on  behalf  of  herself  and  her  minor 
child,  to  recover  damages  for  the  death  of  her  husband,  Harry  K.  Funk,  whidi 
she  alleged  resulted  from  the  negligence  of  the  defendant  company. 

On  the  evening  of  January  29»  1910,  a  stormy  night,  Funk  was  riding  horse, 
back  along  a  public  highway  called  the  Berks  and  Dauphin  turnpike.  It  had 
been  snowing  and  blowing  the  entire  day  and  previous  night,  and  the  snow 
was  thrown  up  in  banks  or  drifts  along  the  road.  The  testimony  as  to  the 
height  of  these  banks  of  snow  varied;  some  witnesses  saying  that  they  were  as 
high  as  three  feet,  and  others  that  they  were  not  more  than  eighteen  inches. 
The  defendant  company  operated  a  trolley  line  in  the  middle  of  the  turnpike, 
and  on  the  day  of  the  accident  had  two  employees  clearing  its  right  of  way  and 
shoveling  the  snow  to  the  north  and  south  of  its  tracks.  The  deceased  had 
arrived  in  the  town  of  Palmyra,  and  was  riding  between  the  rails  as  a  car 
approached  from  the  opposite  direction.  At  that  time  his  horse  was  unman- 
ageable. When  the  motorman  saw  the  deceased,  he  blew  the  whistle  and 
brought  his  car  to  a  stop;  but  the  horse  continued  to  rear  and  plunge,  and 
Funk  fell  to  the  ground  across  the  track  and  partway  under  the  front  of  the 
car.  An  examination  of  his  body  disclosed  an  injury  upon  his  head  about  the 
size  of  a  dollar,  from  which  he  died  shortly  afterwards.  Thero  was  no  direct 
evidence  that  the  car  came  in  contact  with  the  rider  or  the  horse  before  Funk 
was  unseated,  or  to  explain  precisely  the  immediate  cause  of  the  injury  from 
which  he  died.  The  jury  rendered  a  verdict  for  the  plaintiff,  and  the  defendant 
has  appealed  and  assigns  for  error  the  court's  refusal  of  binding  instructions 
and  judgment  non  ohatanie  veredicto  in  its  favor  and  the  entry  of  judgment 
on  the  verdict. 
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A  careful  examination  of  the  printed  evidence  fails  to  reveal  any  proofs  which 
would  justify  a  finding  that  negligence  by  the  defendant  company  caused  the 
injury  complained  of.  The  citation  of  authorities  in  cases  of  this  character 
is  of  little  or  no  avail,  since  each  case  must  stand  or  fall  on  its  own  facts. 
As  was  truly  said  by  President  Judge  Rice,  in  Stanton  v.  Traction  Co.,  11  Pa. 
Super.  Ct.  180,  200:  "  The  width  of  the  street,  the  amount  of  travel  upon  it, 
the  grade,  the  climate,  the  depth  of  the  snowfall,  the  depth  of  the  snow  already 
upon  the  ground,  the  kinds  of  vehicles  in  common  use,  and  many  other  circum* 
stances  of  minor  importance  are  all  to  be  considered  in  determining  what  is 
due  care  in  the  disposition  of  the  snow  which  the  company  removes  from  its 
tracks.  It  is  not  possible  to  lay  down  a  single  rule  applicable  alike  to  a 
crowded  th<troughfare  of  a  populous  city  and  to  a  little  traveled  road,  where 
ample  room  is  left  on  either  side  of  the  track  for  vehicles  to  pass  and  turn, 
and  all  the  different  roads  of  varying  conditions  lying  between  those  two 
extremes.  A  case,  indeed,  may  be  so  plain  that  it  will  be  the  duty  of  the 
court,  taking  a  practical  view  justified  by  common  knowledge  and  experience, 
to  give  the  jury  binding  instructions  that  the  company  has  exercised  all  the 
care  in  the  removal  and  disposition  of  the  snow  that  could  reasonably  be 
expected." 

In  the  present  case  binding  instructions  should  have  been  givoi  for  the 
defendant.  The  accident  occurred  on  a  stormy  winter's  night,  when  the  wind 
was  blowing  and  the  snow  driving  and  drifting,  on  a  turnpike  road  in  a  rural 
community,  where  there  were  but  few  houses  in  the  immediate  vicinity.  It 
appears  that  the  horse  was  first  seen  rearing  and  plunging  before  it  came  to 
the  cleared  part  of  the  defendant's  right  of  way,  and  before  the  trolley  car 
was  in  sight,  and  that  it  never  went  down,  but  the  rider  was  thrown  from  its 
back.  There  was  not  any  evidence  from  which  the  jury  could  justifiably  say 
that  the  defendant  company  had  removed  the  snow  In  an  unusual  or  negligent 
manner  under  the  circumstsnces;  that  by  the  cleaning  of  its  tracks  it  had 
created  an  unreasonably  hazardous  condition  on  the  highway,  which  had  become 
a  standing  danger  to  its  public  use,  as  in  some  of  the  cases  cited  by  the  appel- 
lee; or,  in  point  of  fact,  that  the  snow  placed  by  the  defendant  on  the  sides 
of  the  road  caused  or  directly  contributed  to  this  unfortunate  accident.  Noth- 
ing negligent  or  unusual  had  occurred  in  the  operation  of  the  car  to  which 
the  conduct  of  the  horse  or  the  unseating  of  the  rider  could  be  attributed,  so 
as  to  fix  a  liability  upon  the  defendant;  and  it  cannot  be  said  with  any 
degree  of  certainty  whether  it  was  contact  with  the  car  or  with  the  ground 
that  brought  about  the  fatal  injury.  After  viewing  all  the  testimony  in  the 
most  favorable  light  for  the  plaintiff,  we  deem  the  case  devoid  of  evidence 
showing  negligence  on  the  part  of  the  defendant. 

The  assignments  of  error  are  sustained,  the  judgment  is  reversed,  and  is  here 
entered  for  the  defendant. 
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QUATPASEL  v.  NEW  YORK  &  QUEENS  COUNTY  RAILWAY  CO. 

(New  York  —  Appellate  Division,  Second  Department.) 

ChUd;  Bailed  in  the  Air  on  Cable  from  Which  He  FeU  by  Sudden 
Tightening  of  Same;  Identity  of  Defendant, 

Plaintiff  appeals  from  judgment  for  defendant.    Reported  135  N.  Y.  Supp. 

76& 

Opinion  by  Woodwabd,  J.: 

The  plaintiff,  an  infant  of  nearly  five  years  of  age  at  the  time  of  the  acci- 
dent, was  playing  upon  the  sidewalk  opposite  his  father's  store  in  Pierce 
avenue,  Long  Island  City,  on  the  2&th  day  of  September,  190ft.  A  party  of 
men,  alleged  to  be  in  the  employ  of  the  defendant,  were  engaged  in  placing  wire 
cables  upon  certain  poles  along  that  thoroughfare.  In  doing  this  the  cables 
would  be  lifted  up  to  the  supporting  arms  upon  the  poles,  the  loops  falling 
nearly  to  the  sidewalk.  These  loops  were  taken  up  and  the  cables  made  taut 
by  means  of  a  team  of  horses  hitched  to  the  end  of  the  cable  some  distance 
away.  The  plaintiff  was  standing  with  his  back  to  one  of  these  sagging 
cables,  which  was  about  eighteen  inches  above  the  sidewalk,  when  the  team 
was  suddenly  started  and  the  child  was  caught  under  the  arms  and  carried 
suddenly  up  a  distance  of  about  two  stories,  and  when  the  cable  became 
straight  it  operated  like  a  bowstring  and  threw  him  off,  resulting  in  serious 
injuries.  The  case  is  so  identical  in  its  principles  with  Devine  v.  Brooklyn 
Heights  R.  R.  Co.  (1  App.  Div.  237)  that  we  feel  called  upon  to  reverse  the 
judgment  now  before  us  on  the  authority  of  that  case. 

It  is  attempted  to  Aow  here  that  there  was  no  evidence  to  establish  that  the 
defendant  was  doing  the  work.  It  may  be  admitted  that  the  evidence  was  not 
entirely  satisfactory,  but  we  are  of  the  opinion  that  in  the  state  of  the  plead- 
ings with  the  defendant's  admissions,  evidence  that  a  wagon  bringing  tools 
and  supplies  to  this  work  was  marked  with  the  initials  or  with  the  name  of 
the  defendant,  and  the  other  facts  and  circumstances  surrounding  the  occur- 
rence, was  some  evidence  in  support  of  the  cause  of  action;  was  evidence 
which  demanded  the  submission  of  the  question  to  the  jury,  even  though  the 
court  might  owe  the  duty  of  setting  aside  a  verdict  based  upon  such  evidence. 
This  is  a  nonsuit  and  the  plaintiff  is  entitled  to  all  the  legitimate  inferences 
from  the  evidence,  and  we  are  persuaded  that  a  prima  facie  case  was  pre- 
sented by  the  evidence  and  one  which  justified  a  submission  to  the  jury  unless, 
upon  the  presentation  of  defendant's  case,  there  was  some  conclusive  fact  to 
overcome  the  testimony  tending  to  connect  the  defendant  with  the  accident. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Jenks,  p.  J.,  HiBSCHBEBO,  BuBB  and  Rich,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
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RIST  V.  PHILADELPmA  RAPID  TRANSIT  00. 

( Pennsylvania  —  Supreme  Court. ) 

Pasaenger;  Injury  While  Alighting  hy  Stepping  into  Depression  in 
Street;  Res  Ipsa  Loquitur, 

Defendant  appeals  from  judgment  for  plaintiff.    Reported  84  Atl.  067 

Opinion  by  Stowabt,  J.: 

The  plaintiff  received  her  injuries  while  alighting  at  night  time  from  the 
car  in  which  she  had  been  a  passenger.  The  car,  upon  the  plaintiff's  signal, 
had  come  to  a  full  rest  at  the  accustomed  place  of  stopping,  the  intersection  of 
two  streets.  In  descending  from  the  step  of  the  car  she  stepped  into  a  depres- 
sion on  the  street,  which  caused  her  to  fall  upon  a  pile  of  paving  blocks  imme- 
diately before  her.  The  negligence  complained  of  was  plaintiff's  discharge  from 
the  car  at  a  point  where  the  street  was  in  an  unsafe  and  dangerous  condition. 
There  was  evidence  that  extensive  alterations  and  improvements  in  connection 
with  the  change  of  grade  of  the  street  at  that  point  had  been  in  progress  for 
some  time  previous,  and  that  when  this  accident  occurred,  add  at  the  place 
where  it  did  occur,  the  street  was  in  a  bod  and  imsafe  condition.  The  case  was 
submitted  to  the  jury,  and  resulted  in  a  verdict  for  the  plaintiff.  That  it 
called  for  a  submission  is,  we  think,  clear.  Error  is  c(Hnplaine<f  of  in  the 
manner  of  its  submission,  and  it  is  only  necessary  to  advert  to  the  one  assign- 
ment which  challenges  its  correctness. 

On  behalf  of  the  defendant  company,  this  point,  among  others,  was  sub- 
mitted: "No  presumption  of  negligence  on  the  part  of  defendant  company 
arises  by  reason  of  the  fact  that  the  plaintiff  had  been  a  passenger  upon  its 
oar,  and  was  in  the  act  of  alighting,  under  the  circumstances  of  this  case." 
The  learned  trial  judge  answered  the  point  as  follows:  "The  circumstances 
of  this  case  require  that  I  should  decline  to  affirm  that  point,  and  I  so  do." 
The  point  should  have  been  unequivocally  affirmed.  The  mere  happening  of 
this  accident,  under  the  circumstances,  did  not  raise  any  presumption  of  negli. 
gence  on  the  part  of  the  company.  The  cause  of  the  accident  as  charged  was 
failure  on  part  of  defendant  company  to  provide  a  safe  place  at  this  accus- 
tomed stopping  point  for  the  discharge  of  passengers.  The  burden  of  showing 
negligence  in  this  regard,  and  that  such  negligence  was  the  proximate  cause 
of  plaintiff's  injuries,  was  upon  the  plaintiff.  In  answer  to  another  and  later 
point,  the  learned  trial  judge  did  say  "that  the  burden  is  upon  plaintiff  to 
establish  that  her  alleged  injuries  were  received  in  consequence  of  some  act  of 
negligence  on  the  part  of  the  defendant  company;  "  but,  so  far  as  this  instruc- 
tion conflicted  with  the  answer  to  the  earlier  point,  it  left  the  jury  without  any 
positive  instructions  as  to  the  law  of  the  case. 

The  first  assignment  of  error  must  be  sustained,  and  the  judgment  is  accord- 
ingly reversed,  and  a  venire  de  novo  awarded. 
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HIBBLfiR  T.  DETROIT  UNITED  RY. 

(Michigan  —  Supreme  Court.) 

Highufoifa,  Uae  of;  Traveler  May  Drive  an  Tracks  Where  Cmnpany  Ba9 
Rendered  Hightcay  Impaeaable  hy  Throwing  Snow  Thereon;  Trav* 
eier  StrtuOe  by  Car  While  Driving  on  Such  Trocic;  Duty  of  Opem- 
tors  of  Care  to  Have  Regard  for  Conditions  of  Highway;  Neffii^ 
gence;  Contributory  Negligence, 

Defendant  bringi  error  from  judgment  for  plaintiff.    Reported  137  N.  W.  719. 

Opinion  by  Steebb,  J.: 

This  is  an  action  brought  by  plaintiff  to  recover  damages  for  personal 
injuries  sustained  on  the  evening  of  December  31,  1910,  through  being  atruek 
by  one  of  defendant's  interurban  cars  while  he  was  driving  a  team  of  mules, 
drawing  a  wagon,  along  the  highway  between  the  cities  of  Detroit  and  Pontiac 
The  case  was  tried  before  a  jury  in  the  Circuit  Court  of  Oakland  county, 
resulting  in  a  judgment  on  verdict  for  plaintiff  in  the  sum  of  $1,500,  and 
defendant  has  removed  the  proceedings  to  this  court  for  review  on  a  writ  of 
error,  claiming  that  a  verdict  should  have  been  directed  in  its  favor. 

Defendant  owns  and  operates  a  double-track  electric  railway  system,  running 
along  said  highway,  connecting  the  two  cities,  and  passing  through  the  two 
villages  of  Birmingham  and  Royal  Oak.  This  highway,  known  in  its  early 
history  as  the  "  Saginaw  Pike,"  is  conceded  to  be  approximately  sixty  feet  in 
width  between  the  fences.  Most  of  the  way  outside  of  the  two  terminal  cities, 
and  including  the  place  of  the  accident  in  question,  defendant's  tracks  are  laid 
along  the  easterly  side  of  the  highway,  occupying  thirty-two  feet,  and  leaving 
twenty-eight  feet  of  the  original  sixty  feet  for  general  public  travel.  Betwem 
Pontiac  and  Birmingham  the  ties  are  laid  practically  on  a  level  with  the  road- 
way, the  rails  resting  on  the  ties  and  projecting  four  and  one-half  inches 
above.  On  the  morning  of  December  31,  1010,  the  plaintiff,  a  farm  laborer, 
was  sent  by  a  Mr.  Simpson,  his  employer,  to  Detroit,  with  instructions  to  bring 
back  to  Pontiac  a  team  of  mules,  a  wagon  and  two  horses,  recently  purchased 
by  Mr.  Simpson.  Plaintiff  left  Detroit  on  his  return  shortly  after  noon,  driving 
the  mules  hitched  to  the  wagon  and  leading  the  horses  tied  behind.  The 
wagon  was  a  heavy  one,  with  tires  one  and  three-quarter  inches  in  width.  It 
was  winter  weather,  and  there  was  considerable  snow  on  the  ground,  which  had 
drifted  some  in  certain  places.  The  testimony  is  not  harmonious  as  to  the 
exact  depth  of  snow  or  extent  of  its  drifting.  Plaintiff  appears  to  have  pro- 
gressed rather  slowly,  and  is  shown  to  have  arrived  at  Birmingham,  which  is 
seven  miles  from  Pontiac,  after  nightfall.  He  stopped  there  to  get  warm, 
it  being  a  cold  night,  and  while  there  drank  a  glass  of  beer.  Resuming  his 
journey,  he  had  more  or  less  trouble  driving  on  the  usually  traveled  portion 
of  the  highway.  His  mules  were  sharp  shod,  and  with  their  small  feet  did  not 
travel  easily  in  the  snow.  In  places  he  found  it  necessary,  or  at  least  easier, 
to  drive  along  the  railway  track  from  which  the  snow  had  mostly  been 
removed.  It  is  the  claim  of  plaintiff  that  at  certain  points  on  the  route  the 
snow  had  been  thrown  on  the  side  by  defendant's  snowplow  in  such  quantity 
and  in  such  manner  as  to  render  the  usually  traveled  way  difficult  and  practi- 
cally impassable.    When  within  about  a  mile  of  Pontiac,  at  what  plaintiff 
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elaims  was  a  bad  portion  of  the  road  which  compelled  him  to  drive  along  the 
railway  track,  a  south-bound  car  running  at  the  rate  of  forty  miles  an  hour 
came  in  sight  oyer  a  hill  in  front  of  him.  As  soon  as  he  saw  it  he  at  once 
started  to  turn  off  the  track,  but  owing  to  a  steep  bank  of  deep  snow  at  the 
side,  in  which  one  of  his  mules  got  fast,  he  could  not  do  so  In  time,  and  the 
car  caught  him.  Three  of  the  animals  were  killed  and  plaintiff  was  seriously 
injured.  His  right  leg  was  broken,  his  shoulder  and  neck  sprained,  and  his  face 
and  head  were  cut  with  glass  and  bruised  by  his  striking  the  vestibule  of  the 
car.  He  was  under  the  care  of  a  physician  and  confined  in  the  hospital  for 
about  a  month,  experiencing  much  suffering.  No  issue  is  raised  as  to  the 
nature,  manner  of  receiving  or  extent  of  his  injuries,  or  the  size  of  the  verdict^ 
provided  it  were  shown  any  l^^l  liability  on  the  part  of  defendant  existed. 

The  declaration  alleges,  and  plaintiff  claims  to  have  shown,  two  grounds  of 
recovery:  First,  that  defendant  carelessly  and  negligently  deposited  from  its 
tracks  upon  the  traveled  way  large  quantities  of  snow,  piled  up  in  such  a  man- 
ner  as  to  render  it  unsafe  and  imfit  for  travel;  second,  that  defendant's 
motorman  ran  his  car  in  a  careless  and  reckless  manner,  regardless  of  tfie 
rights  and  safety  of  plaintiff,  although,  had  he  been  attentive  and  vigilant,  he 
could  have  seen  plaintiff  and  stopped  his  car  in  time  to  avoid  the  collision,  or, 
at  least,  to  have  greatly  reduced  its  force  and  effect.  Defendant's  request  for 
a  directed  verdict  and  subsequent  motion  for  a  new  trial  were  denied;  the 
issues  there  raised  being  comprehended  within  these  two  assignments  of  error: 
"  That  the  court  erred  in  submitting  the  cause  to  the  jury  for  the  reason  that, 
under  the  evidence  in  said  cause,  the  plaintiff  was  himself  guilty  of  contribu- 
tory negligence,"  and  "  that  the  court  erred  in  submitting  the  said  cause  to  the 
jury,  for  the  reason  that  under  the  proofs  in  said  cause  the  said  defendant 
was  not  guilty  of  any  negligence  which  contributed  to  bringing  about  of  the 
injuries  of  which  plaintiff  complains."  It  appears  that  during  the  winter, 
and  prior  to  the  accident,  considerable  snow  had  fallen,  accompanied  at  times 
with  some  drifting.  Defendant,  as  occasion  required,  used  a  snowplow  to  clear 
its  tracks.  The  plow  proper  was  a  V-shaped  projection  in  front  of  the  car, 
in  addition  to  which  there  were  attached  to  the  sides  of  the  car  wings,  made 
of  oak  planks,  about  fifteen  feet  in  length,  to  push  the  snow  still  farther  back 
and  away  from  the  tracks.  These  wings  were  so  attached  to  the  car  that  they 
could  be  swung  at  different  angles  and  set  at  various  pitches,  as  desired. 
The  snow  plowed  from  the  westerly  track  going  to  either  side  accumulated 
partly  on  the  traveled  way  and  partly  on  the  space  between  the  two  tracks, 
called  by  the  railroad  men  the  "  devil  strip,"  for  reasons  not  given,  but  which 
can  be  imagined  in  times  of  deep  snow.  Defendant's  testimony  shows  that  it 
plowed  the  snow  from  the  entire  system  on  December  26th,  and  went  over  the 
road  with  the  snowplow  practically  each  day  thereafter  until  the  accident; 
the  plow  being  run  between  Pontiac  and  Birmingham  on  that  day.  There  is 
much  testimony  tending  to  show  that  the  twenty-eight  feet  of  roadway  beside 
the  tracks  was  in  bad  condition,  heavy  with  snow  and  difficult  to  travel  at  thai 
time,  and  that  tfie  action  of  defendant  in  throwing  the  snow  from  its  trades 
upon  it  contributed  largely  to  that  condition. 

If  the  portion  of  the  highway  to  the  west  of  the  tracks  was  rendered  impas- 
sable or  unsafe  for  travel  in  places  bj  reason  of  defendant  thus  throwing  the 
snow  from  its  tracks  upon  ii^  a  person  having  occasion  to  travel  along  that 
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public  highway  would  have  a  right  to  drive  upon  the  tracks,  where  neoessary 
to  effect  a  passage,  exercising,  of  course,  reasonable  caution,  vigilance  and  care. 

It  was  also  the  duty  of  defendants  employees  in  <^>erating  its  cars  along  a 
traveled  highway  to  have  due  regard  for  known  conditions,  and  take  reasonable 
precautions  to  avoid  accidents  which  such  conditions  rendered  more  probable. 

Numerous  witnesses  testified  as  to  the  deep  snow  and  bad  condition  of  the 
road,  and  the  necessity  of  driving  onto  the  tracks  in  places  to  effect  a  passage. 
There  was  testimony  that  the  snow  in  places  had  drifted  next  to  the  fence  and 
was  very  deep;  that  at  such  places  it  had  been  thrown  up  by  the  plow  onto 
the  road  next  to  the  track  from  three  to  four  feet  high ;  that  in  some  places 
a  sleigh  would  slew  so  it  could  not  be  kept  up  on  the  traveled  way;  that  the 
snow  was  thrown  up  by  the  snowplow  in  chunks  and  bunches,  and  was  not 
level ;  that  where  the  accident  happened  there  was  so  much  snow  and  the  road 
so  bad  that  other  rigs  had  also  been  obliged  to  drive  along  the  railway  tracks; 
that  on  the  night  of  the  accident  an  automobile,  attempting  to  go  from  Detroit 
to  Pontiac,  encountered  conditions  near  the  place  of  accident  which  compelled 
the  driver  to  abandon  the  trip  and  leave  his  car  there  for  the  time  being. 
The  evidence  produced  by  plaintiff  along  these  lines  was  abundant  to  present  an 
issue  for  the  jury  as  to  defendant's  negligence  in  causing,  or  contributing  to, 
a  condition  of  the  highway  which  rendered  it  necessary  for  those  traveling  it 
to  go  upon  defendant's  tracks  at  different  places  in  order  to  get  through. 

It  was  not  unlawful  in  itself  for  defendant  to  shovel  snow  from  its  tracks 
and  within  reasonable  limits,  for  a  reasonable  time,  accumulate  it  on  adjacent 
portions  of  the  road,  but  such  disposition  of  snow  must  be  made  with  due 
reference  to  the  rights  of  travel  on  the  highway.  The  defendant  would  not 
have  the  right  to  go  to  the  extent  of  rendering  other  portions  of  the  highway 
impassable  in  order  that  its  tracks  might  be  made  passable  for  cars.  Wallace 
V.  Detroit  City  Ry.,  58  Mich.  231,  24  N.  W.  870.  "  It  certainly  cannot  be  laid 
down  as  an  unvarying  rule  applicable  to  every  ccmimunity  and  to  every  street 
and  road  that  the  company  may  not  cast  the  snow  on  the  highway  at  the  sides 
of  the  track.  This  would  be  unreasonable.  Nor,  on  the  other  hand,  can  it  be 
said  that  it  may  do  so  without  regard,  in  the  manner  of  disposing  of  it,  to  the 
effect  which  the  accumulation  will  have  on  public  travel.  Any  disposition  that 
is  made  of  the  snow  must  be  with  due  regard  to  the  rights  of  travel  on  the 
highway,  and  so  as  not  to  interfere  needlessly,  in  a  practical  sense,  with  the 
safety  and  convenience  of  persons  lawfully  using  the  street  in  an  ordinary 
way."  Stanton  v.  Scranton  Trac.  Co.,  11  Pa.  Super.  Ct.  180.  The  testimony 
in  this  case  clearly  presents  an  issue  of  fact  as  to  defendant's  negligence  in 
that  particular. 

The  rise  in  the  road  towards  Pontiac  from  the  place  of  the  accident,  called 
**  Hadsell's  Hill,"  prevented  the  motorman  and  plaintiff  from  sooner  seeing  each 
other,  as  both  testified.  It  is  undisputed  that  when  the  car  had  gotten  over 
this  hill  and  down  to  the  bottom,  so  the  headlight  shone  squarely  along  the 
track,  the  motorman  had  an  unobstructed  view  of  plaintiff,  where  he  was  in 
trouble  on  the  track  ahead,  for  600  feet.  He  testified  that  he  was  running 
forty  miles  an  hour  when  he  reached  the  hill,  and  possibly  forty-five  miles 
when  he  reached  the  foot,  as  he  kept  the  power  on;  that  when  he  saw  the 
rig  on  the  track  he  threw  off  the  power,  pulled  the  reverse,  and  blew  the 
whistle;   that  the  reverse  took,  but  he  went  to  the  point  of  accident  as  quick 
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as  he  could  snap  his  finger.  On  cross-examination,  being  asked  his  judgment  of 
the  distance  in  which  he  could  stop  the  car  by  using  the  air  brake  when  run- 
ning forty  miles  an  hour,  he  testified:  "Under  normal  conditions  it  might 
take  it  500  feet  with  the  air  brake;  now,  if  you  wish  to  use  the  reverse,  you 
might  stop  it  in  100  feet  less,  you  might  stop  it  if  you  wish  to  use  the 
reverse."  The  evidence  shows  that  with  600  feet  in  which  to  stop  after  the 
motorman  saw,  or  could  have  seen,  the  rig  in  trouble,  on  the  trade  ahead  of 
him,  he  struck  it  with  such  force  as  to  kill  three  of  the  animals,  two  of  which 
were  behind  the  wagon,  and  that  the  car  ran  on  beyond  the  place  of  the  col- 
lision several  rods,  shoving  the  dead  animals  ahead  of  it. 

The  negligence  of  the  motorman  in  the  management  of  the  car  was  put  in 
issue  by  such  evidence,  and  became  a  question  of  fact  for  the  jury.  "  It  was 
the  duty  of  the  motorman  to  have  the  car  under  such  control  as  to  admit  of  its 
being  stopped  after  he  became  able  to  discover  objects  on  the  track,  and  before 
a  collision  with  such  objects  should  occur,  and  it  was  his  duty  to  give  timely 
warning.  If  the  motomeer  had  performed  his  plain  legal  duty  he  would  have 
been  able,  after  discovering  plaintiff's  position,  to  have  stopped  his  car  and 
avoided  the  collision."  Ablard  v.  Detroit  United  Ry.,  139  Mich.  248,  102  N. 
W.  741.  See  also  Quirk  v.  Rapid  Ry.,  130  Mich.  654,  90  N.  W.  673,  and  cases 
there  cited.  In  the  latter  case  two  boys  were  on  the  track,  one  drawing  the 
other  in  a  cart  to  which  he  had  attached  himself  with  some  kind  of  a  harness. 
In  turning  the  cart  from  the  track  it  became  caught  on  the  rail  in  some  way. 
The  boy  in  the  cart  jumped  out  and  escaped,  but  plaintiff  could  not  free  him- 
self from  the  harness  in  time.  The  car  struck  the  cart  and  th^ew  him  in  such 
a  manner  that  his  arm  got  on  the  rail  and  was  cut  off.  It  was  held  that  both 
negligence  of  defendant  and  contributory  negligence  of  the  plaintiff  were  for 
the  jury. 

Defendant's  chief  contenticm  is  that  plaintiff  was  guilty  of  contributory 
negligence  in  driving  along  the  tracks  and  failure  to  keep  proper  watch  for  an 
approaching  car.  As  to  plaintiff  keeping  a  proper  watch  for  an  approaching 
car,  his  testimony  is  positive  that  he  did.  A  denial  of  the  truth  of  his  state- 
ment can  go  no  further  than  to  raise  a  question  of  fact.  He  testifies :  "  I  was 
driving  north  on  the  track.    I  was  looking  ahead  of  me,  expecting  a  car. 

•  ♦  ♦  I  didn't  see  any  imtil  just  as  it  came  up  by  Hadsell's.  ♦  ♦  ♦ 
The  car  when  I  first  saw  it  was  just  breaking  over  the  hill  up  in  front  of 
Hadsell's.     When  I  saw  the  car  coming  I  tried  to  get  up   into  the  road. 

*  *  *  I  tried  to  pull  up  into  the  road,  and  the  snow  was  deep,  and  I  got 
one  of  my  mules  fast,  and  I  couldnt  get  up  and  the  car  struck  me." 

This  was  a  public  highway  sixty  feet  wide.  Though  defendant's  double 
tracks  occupied  and  made  less  safe  thirty-two  feet  of  this  width,  it  was  never- 
theless all  a  highway  open  to  public  travel.  Defendant  having,  by  franchise, 
authority  to  lay  its  tracks  and  operate  its  lines  on  the  highway,  its  cars  and 
ordinary  conveyances  had  equal  rights  there.  One  traveling  with  an  ordinary 
vehicle  on  a  street  or  road  traversed  by  electric  cars  has  a  right  to  drive  over 
or  along  the  tracks  on  which  such  cars  run  whenever  the  customary  or  neces- 
sary use  of  the  way  permits  or  requires  him  to  do  so,  and  plaintiff  was  not  in 
this  case  per  se  guilty  of  negligence  in  driving  on  the  track;  nor  was  he 
necessarily  and  as  a  matter  of  law  guilty  of  negligence  in  failing  to  leave  the 
track  in  time  to  avoid  collision  when  a  car  came  along,  provided  he  was  keep- 
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ing  watch,  promptly  proceeded  to  leare  the  track  aa  aoon  as  the  car 
light,  tried  his  beat  to  do  so,  and  would  have  done  so  in  time  but  for  the  fact 
that  the  condition  of  the  snow  thrown  up  by  the  defendant  resulted  in  his 
mule  getting  fast,  thus  unexpectedly  delaying  him.  Manor  ▼.  Railway,  118 
Mich.  1,  76  N.  W.  13»;  Rouse  ▼.  Detroit  Elec  Ry.,  128  Mich.  149,  87  K.  W.  (». 
This  is  not  a  case  of  a  person  suddenly  appearing  on  the  track  at  a  crossing 
in  an  attempt  to  cross  over  ahead  of  a  car,  or  unexpectedly  turning  upon  the 
track  while  passing  along  the  street.  Plaintiff  was  upon  the  track,  and  trying 
to  get  off,  from  the  time  the  car  came  in  sight.  According  to  his  testimony, 
he  was  watching  for  the  car,  and  promptly  attempted  to  leare  the  track  when 
it  appeared.  He  had  driven  on  and  off  the  track  twice  before,  only  going 
along  it  when  the  o(Miditi<«  of  the  road  made  it  necessary.  Others  had  done 
the  same,  and  for  the  same  reason.  The  accumulation  of  snow  in  the  highway 
and  general  c<Hiditions  existing  there  were  presumably  known  to  defendant's 
employees  in  charge  of  the  operation  of  the  road.  It  was  the  duty  of  the 
motorman  also  to  exercise  care  and  vigilance,  and  control  his  car  according  to 
known  conditions  and  dangers.  Plaintiff  had  a  right  to  assume  that  he  would 
do  so.  Their  duties  were  mutual  —  one  to  exercise  ordinary  prudence  to  avoid 
receiving  injury  and  the  other  to  avoid  inflicting  it.  "Street  railway  c<mu 
panies  have  no  such  proprietary  interest  in  the  portion  of  the  street  upon 
which  their  tracks  are  laid  as  limits  the  rights  of  the  general  public  to  use  the 
same  territory  as  a  part  of  the  public  highway,  so  as  to  impose  upon  travdera 
the  duty  of  keeping  themselves  and  horses  out  of  the  way  of  cars  on  such 
tracks."  Nellis  on  Street  Railways,  f  417.  The  cars  being  confined  to  the 
tracks,  heavier  to  handle  and  unable  to  turn  aside,  it  is  the  duty  of  the 
ordinary  vehicle  or  foot  passenger  to  vacate  the  track  when  cars  approach 
and  allow  them  to  pass,  but,  as  emergencies  arise,  each  must  seek  to  avoid 
collision  and  guard  against  resultant  injury  to  himself  or  others. 
The  element  of  trespass,  however,  is  absent,  and  persons  crossing  or  passing 
along  the  tracks  are  only  required  to  exercise  that  degree  of  care  which  a 
reasonably  careful,  prudent  and  cautious  person  would  ordinarily  exerciie 
under  like  conditions.  Plaintiff  had  a  right  to  assume  that  the  operator  of 
the  car  would  exercise  like  vigilance  and  care,  would' have  his  car  under  reason- 
able control,  and  when  an  obstruction  in  the  shape  of  a  vehicle  appeared  on 
the  track  ahead  that  he  could  and  would,  in  an  emergency,  stop  or  check  his  car 
to  avoid  a  collision.  The  track  was  straight  between  them.  Plaintiff  was 
upon  it  and  in  sight  for  a  distance  of  at  least  600  feet  after  the  car  reached 
the  bottom  of  the  hill.  The  motorman  testified  that,  even  going  at  the  exces- 
sive rate  of  forty  miles  an  hour,  he  could,  under  normal  conditions,  stop  the 
car  by  using  the  reverse  in  400  feet.  "  It  was  a  question  of  fact  for  the  juiy 
to  determine  whether  the  plaintiff,  under  the  circumstance,  should  have  been 
out  of  the  way  when  the  car  reached  that  point,  or  whether  the  accident 
occurred  wholly  by  reason  of  the  negligence  of  the  driver  of  the  car.  He  could 
have  stopped  his  car  and  avoided  the  injury.  If  he  saw  plaintiff  could  not 
get  out  of  the  way  in  time  to  avoid  a  collision,  it  was  his  duty  to  stop  the 
car."  Laethem  v.  Railway  Co.,  100  Mich.  297,  68  N.  W.  996.  We  think  the 
questions  of  negligence  and  contributory  negligence  were  properly  submitted 
to  the  jury  under  proper  instructions. 
The  judgment  is  afllrmed. 


Digitized  by 


Googk 


Cases  Bepobted  with  Bbief  Syllabi.  779 

HARLAN  V.  JOLINE. 

(New  York  —  Appellate  Term,  First  Department.) 

CoUMan  urUh  AutamoMMe:  BighU  of  Chauffeur  and  Street  Oar  at 

Croeeing* 

Plaintiff  appeals  from  judgment  lor  defendant    Reported  136  N.  Y.  Supp.  72* 

Opinion  by  Bijxtb,  J.: 

The  plaintiff's  automobile,  being  driven  with  his  consent  by  a  friend,  was 
crossing  Lenox  avenue  from  west  to  east  on  One  Hundred  and  Twenty-second 
street.  When  it  had  reached  Lenox  avenue  and  was  twenty  to  thirty  feet 
from  the  south-bound  car  track  of  defendants,  the  chauffeur,  locking  to  the 
north,  saw  a  car  coming  south  and  then  about  110  feet  north  of  the  automobile. 
The  latter  was  proceeding  at  from  three  to  five  miles  per  hour;  the  car  about 
fifteen  miles  per  hour.  The  chauffeur  spoke  to  his  companion,  who  was  sitting 
to  the  left  of  him  in  the  front  seat,  who  thereupon  held  out  his  left  hand 
toward  the  car,  while  the  chauffeur  proceeded  to  cross  the  track.  The  car  hit 
the  automobile  about  in  the  middle  but  slightly  to  the  rear,  and  infiicted  dam* 
ages  for  which  recovery  is  sought. 

The  learned  trial  judge  seemed  to  regard  the  motorman  of  the  car  as  negli* 
gent,  but  treated  the  chauffeur's  course  as  contributory  negligence  as  matter 
of  law,  because,  as  the  judge  said,  he  took  upon  himself  "a  dangerous  atti- 
tude" and  a  ''wild  and  reckless  guess  at  what  he  might  do."  This  ruling, 
however,  is  not  justified  by  the  authorities.  The  chauffeur  had  equal  right  at 
this  crossing  with  the  defendants'  car.  From  the  facts  proved,  the  question, 
whether  he  was  justified  in  assuming  that  the  car  was  under  control  of  the 
motorman  and  would  be  slowed  down  to  enable  him  to  cross  without  danger, 
should  have  been  submitted  to  the  determination  of  the  jury.  See  Handy  v. 
Metropolitan  St.  R.  Ck>.,  70  App.  Div.  26,  32;  Hugher  v.  Nassau  El.  R.  R.  Co., 
142  id.  622;  Lawson  v.  Metropolitan  St.  R.  Co.,  40  id.  307,  ard,  166  N.  Y. 
689;  Legare  v.  Union  R.  Co.,  61  App.  Div.  202,  ard,  176  N.  Y.  602. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 

Seabuby  and  Lehmaic,  JJ.,  concur. 

Judgment  reversed. 


LARSON  V.  BOSTON  ELEVATED  RY.  CO. 

(Massachusetts  —  Supreme  Judicial  Court.) 

Passenger;  Placing  Hand  on  Boor  When  Car  Lurched;  Hand  Caught 
Between  Side  of  Boor  and  Jamb  as  It  Opened;  Contrihutory  NeglU 
genoe;  Negligence  of  Servant  in  Opening  Boor  as  Car  Lurched; 
Evidence,  Bute  That  Passengers  Should  Leave  by  Side  Boors; 
BamageSf  Tuberculosis  as  Elen%ent  of;  Hypothetical  Questions. 

DEFEin)ANT  excepts  from  verdict  for  plaintiff.    Reported  98  N.  E.  1048. 

Two  actions,  one  by  Julia  J.* Larson  and  the  other  by  Canute  B.  Larson,  her 
husband,  both  against  the  Boston  Elevated  Railway  Company,  for  damages 
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from  injuries  to  plaintiff  Julia  by  her  hand  being  caught  between  the  side  door 
of  defendant's  car,  in  which  plaintiffs  were  riding  as  passengers,  and  the  jamb 
into  which  the  door  opened. 

Defendant's  rule  01  is  as  follows: 

"Gates  and  Doors.  Rule  91.  Every  precaution  must  be  taken  to  avoid 
accidents.  Gates  and  side  doors  must  never  be  opened  so  that  passengers  can 
board  or  leave  a  moving  train,  nor  must  trains  ever  be  started  until  gates  and 
side  doors  have  been  properly  closed  and  all  necessary  signals  given.  In  all 
eases  of  doubt  adopt  the  safe  course.  Great  care  must  be  used  in  operating 
gates  and  doors  so  that  passengers  will  not  be  struck  or  their  clothing  caught 
by  same.  Passengers  should  be  induced  to  leave  car  by  the  side  doors  and  enter 
by  the  end  doors,  provided  doors  and  gates  stop  abreast  of  the  same  place  on 
station  platform.  Passengers  wishing  to  leave  train  must  be  allowed  to  do  so 
before  others  are  permitted  to  board." 

Its  rule  09,  of  which  there  was  introduced  only  the  paragraph  commencing 
"always  face  the  door,"  is  as  follows: 

**  09.  Car  Doors.  During  cold  or  stormy  weather  guards  and  brakemen  must 
be  careful  to  keep  the  doors  of  the  cars  closed  as  much  as  possible.  Open  the 
door  of  the  front  car  in  your  charge  first  and  the  door  of  the  rear  car  after- 
wards, at  all  times,  and  close  the  door  of  the  rear  car  first  and  the  forward  one 
afterwards,  so  as  to  cause  as  little  draft  as  possible  through  the  trains. 

"Always  face  the  door  when  closing  it  in  order  to  avoid  shutting  it  against  a 
person's  hand  or  clothing;  never  slam  the  door^  but  use  care  to  open  and  shut 
it  noiselessly." 

Opinion  by  Sheldon,  J. : 

The  jury  had  a  right  to  find  that  the  female  plaintiff  was  in  the  exercise  of 
due  care  and  had  not  assumed  the  risk  of  the  accident  which  happened.  The 
fact  that  she  had  left  her  seat  and  walked  t^  the  door  of  the  car  as  it  ap- 
proached the  station  was  not  decisive  against  her.  Harden  y.  Boston,  Clinton 
ft  Fitchburg  R.  R.,  121  Mass.  426;  Wortben  v.  Grand  Trunk  Ry.,  125  Mass.  90. 
Her  putting  her  hand  upon  the  door  was  an  involuntary  act  done  to  steady 
herself  when  the  lurch  of  the  car  threw  her  against  the  door.  This  presented 
a  question  for  the  jury. 

There  was  also  evidence  of  negligence  on  the  part  of  the  defendant.  It  is  not 
claimed  that  the  lurch  of  the  car,  however  violent  and  unexpected,  constituted 
such  negligence;  but  the  jury  might  find  that  it  should  have  operated  as  a 
warning  to  the  defendant's  servant  in  charge  of  the  door  that  passengers  who 
had  come  or  were  coming  to  it  for  the  purpose  of  leaving  the  car  might  be 
thrown  against  it  and  involuntarily  might  seize  any  support  within  their  reach. 
If  the  person  so  in  charge  was  the  brakeman  at  the  rear  of  the  car,  ao  reason- 
ably might  have  been  inferred,  the  argument  in  favor  of  the  plaintiff  was 
strengthened.  McGlinchy  v.  Boston  Elev.,  206  Mass.  7,  91  N.  E.  882.  The 
reasoning  in  that  case  is  closely  applicable  to  the  case  at  bar. 

The  admission  in  evidence  of  the  defendant's  rules  91  and  99  was  excepted 
to.  That  part  of  rule  91  which  states  that  "  passengers  should  be  induced  to 
leave  the  car  by  the  side  doors  "  was  plainly  competent.  It  tended  to  show  the 
necessity  of  care  in  opening  the  door  in  question,  by  which  passengers  were 
expected  to  go  out.    Nor  was  the  rest  of  the  role  clearly  inapplicable  to  the 
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ease  presented,  especially  as  the  exceptions  do  not  show  at  what  stage  of  the 
trial  the  rules  were  offered  and  admitted.  Crowley  v.  Boston  Elev.,  204  Mass. 
241,  246,  90  N.  £.  532.  Only  the  second  paragraph  of  rule  99  was  admitted. 
This  was  not  incompetent  for  similar  reasons.  Both  of  these  rules  on  their  face 
applied  to  all  the  doors  of  the  car. 

The  testimony  as  to  verbal  instructions  or  directions  given  by  the  defendant 
to  the  servants  as  to  the  operation  of  the  doors  was  admitted  without  excep- 
tion, and  it  is  not  necessary  to  consider  the  questicm  which  was  left  undecided 
in  Crowley  v.  Boston  Elev.,  ttbi  supra.  It  was  perhaps  intimated  in  Linden- 
baum  V.  N.  Y.,  N.  H.  ft  H.  R.  R.,  107  Iv^ass.  314,  324,  84  N.  E.  129,  that  pub- 
lished rules  might  be  modified  by  oral  instructions;  but  the  question  whether 
the  doctrine  of  Stevens  v.  Boston  Elev.,  184  Mass.  476,  69  N.  E.  338,  firmly 
settled  as  it  now  is  in  our  decisions,  should  be  extended  to  cover  all  verbal 
instructions  given  by  a  superior  officer  or  an  instructor  to  an  inferior  servant, 
has  not  been  passed  upon  by  the  court,  and  is  not  now  presented. 

We  cannot  say  that  Pasho's  testimony  on  cross-examination  and  on  his  re- 
direct examination  had  as  matter  of  law  the  effect  of  annulling  his  testimony 
as  to  the  oral  instructions  about  which  he  testified.  It  was  for  the  jury  to 
settle  the  fact.  Cameron  v.  New  Eng.  Tel.  &  Tel.  Co.,  182  Mass.  310,  66  K.  E. 
385;  Tupper  v.  Boston  Elev.,  204  Mass.  151,  90  K.  E.  422.  The  jury  could 
believe  his  earlier  rather  than  his  later  statements.  He  was  not  allowed  to 
say  what  doors  or  what  cases  the  rules  in  evidence  were  intended  to  cover. 
This  was  right.  The  rules  were  not  ambiguous,  and  spoke  for  themselves. 
Any  oral  modification  or  explanation  of  the  rules  given  to  the  operators  were 
not  excluded. 

It  was  not  wrong  to  admit  the  hypothetical  question  put  to  Dr.  Hawes. 
The  question  could  properly  include  what  material  facts  the  counsel  deemed 
to  be  proved  or  expected  to  be  proved,  and  need  not  include  others.  It  would 
be  for  the  jury  to  say  what  facts  were  proved.  Hunt  v.  Lowell  Gaslight  Co., 
8  Allen  169,  85  Am.  Dec.  697;  McCarthy  v.  Boston  Duck  Co.,  165  Mass.  165, 
166,  42  N.  E.  568;  Bumside  v.  Everett,  186  Mass.  4,  6,  71  N.  E.  82. 

If  the  plaintiff's  tuberculosis  had  been  directly  caused  by  this  accident  it 
would  of  course  have  been  an  element  of  damages.  So,  if  it  were  induced 
without  any  other  intervening  cause  by  her  weakened  condition  or  her  loss  of 
blood,  itself  directly  caused  by  the  accident,  the  same  would  be  true.  And  if 
at  the  time  of  her  injuries  there  were  germs  of  tuberculosis  in  her  system,  and 
if  the  direct  consequence  of  her  injuries  was  to  lessen  her  general  health  and 
cause  weakness  and  reduce  her  power  of  resistance  to  the  toxic  effect  of  these 
germs,  and  if  solely  by  reason  thereof  the  tuberculosis  which  had  been  merely 
latent  in  her  system  became  developed  into  an  existing  disease,  as  on  the  evi- 
dence the  jury  were  warranted  in  finding,  they  would  then  have  a  right  to  find 
that  the  tuberculosis  was  a  direct  and  immediate  result  of  her  injuries  and  to 
alsess  damages  therefor.  Coleman  y.  N.  T.,  N.  H.  &  H.  R.  R.,  106  Mass»  160, 
178;  Derry  v.  Flitner,  118  Mass.  131,  133;  McGarrahan  v.  N.  Y.,  N.  H.  ft  H. 
R.  R.,  171  Mass.  211,  50  N.  E.  610;  Rooney  v.  N.  Y.,  N.  H.  ft  H.  R.  R.,  m 
Mass.  222,  53  N.  E.  435;  Sullivan  v.  Boston  Elev.,  185  Mass.  602,  71  N.  E.  90; 
Weber  v.  Third  Avenue  R.  R.,  12  App.  Div.  512,  42  N.  Y.  Supp.  789;  Dickson 
v.  Hollister,  123  Pa.  309;  Baltimore  City  Ry.  v.  Kemp,  61  Md.  74;  Beauchamp 
T.  Saginaw  Mining  Co.,  50  Mich.  163,  15  K.  W.  65,  45  Am.  Rep.  30;  Louisville 
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k  Nashville  R.  R.  t.  Jones,  83  Ala.  376,  3  South.  902;  LouisTille,  New  Albany 
ft  Chicago  B.J.  t.  Falvey,  104  Ind.  409,  426,  3  N.  £.  389,  4  A.  £.  908;  Seckinger 
y.  Philibert  Mfg.  Co.,  129  Mo.  590,  31  S.  W.  967;  Neff  ▼.  Cameron,  213  Mo. 
360,  366,  111  S.  W.  1139,  18  L.  R.  A.  <N.  8.)  320,  127  Am.  St  Rep.  606;  Rosa 
T.  Great  Northern  Ry.,  101  Minn.  122,  111  N.  W.  951;  People's  Ry.  ▼.  Baldwin, 
7  Pennewill  (Del.)  383,  72  Atl.  979;  Crane  Elevator  Co.  t.  Lippert^  63  Fed. 
942,  11  C.  C.  A.  521.  If,  however,  her  tuberculosis  came  from  germs  intro- 
duced into  her  system  after  she  had  sustained  these  injuries,  or  by  the  opera* 
tion  of  some  other  subsequent  and  independent  cause,  then,  even  though  the 
disease  would  not  have  developed  and  manifested  itself  but  for  her  physical 
condition  having  been  weakened  and  her  power  of  resistance  diminished  by 
those  injuries,  it  well  may  be  that  she  could  recover  no  damages  for  that  sick- 
ness and  its  consequences.  Raymcmd  v.  Haverhill,  168  Mass.  382,  47  N.  EL 
101 ;  6now  v.  N.  Y.,  N.  H.  ft  H.  R.  R.,  185  Mass.  321,  70  N.  E.  205;  Scheffer  ▼• 
Railroad,  105  U.  S.  249,  26  L.  Ed.  1070.  But  no  such  claim  as  that  last  sug- 
gested was  made  here.  The  defendant's  contention  was  and  is  that  the  evi* 
dence  as  to  tuberculosis  was  wrongly  admitted  and  that  no  damages  should  be 
allowed  by  reason  thereof,  and  that  contention  cannot  be  sustained.  The 
judge  clearly  and  plainly  instructed  the  jury  to  allow  no  such  damages  unless 
they  were  satisfied  that  the  tuberculosis  was  the  direct  and  immediate  result 
of  the  plaintififs  original  injuries.  As  to  this,  the  defendant's  only  exeepticm 
was  to  the  refusal  of  the  instructions  for  which  it  asked.  These  requests,  so 
far  as  not  given,  were  properly  refused. 

The  other  exceptions  either  have  been  waived  or  require  no  disoussioiL 

Exceptions  overruled. 


LENNON  V.  BROOKLYN  HEIGHTS  R.  R.  CO. 

(New  York  —  Appellate  Division,  Second  Department.) 

CoUiMon  tr<tH  Truck  at  Crossing;  Injury  to  Driver;  NegUgenoe;  €Umf 
tributory  Negligence. 

TLkUfTiFF  appeals  from  judgment  for  defendant.    Reported  134  N.  Y.  Supp. 

1009. 

Opinion  by  Hibschbebg,  J.: 

The  action  is  brought  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  as  the  result  of  a  collision  between  a  heavily  loaded  beer  trudc 
which  he  was  driving  and  one  of  the  defendant's  trolley  oars  at  the  intersection 
of  Lee  avenue  and  Lynch  street,  in  the  borough  of  Brookl3m.  Thesq  highways 
cross  each  other  at  right  angles,  the  avenue  extending  north  and  south,  and 
the  plaintiff,  driving  west  on  the  north  side  of  Lynch  street,  had  almost  crossed 
the  first  of  a  double  line  of  trolley  tracks  on  Lee  avenue  when  the  defendant's 
trolley  car,  proceeding  north  on  the  avenue,  struck  the  left  hind  wheel  of  the 
beer  truck  with  such  force  as  to  push  it  over  towards  the  westerly  side  of  the 
avenue  and  to  throw  the  plaintiff  from  his  seat  to  the  groimd.  The  occurrence 
took  place  in  broad  daylight.    The  load  on  the  brewery  wagon  weighed  5,200 
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poundB.  The  hones  were  walking  and  had  proceeded  so  far  in  crossing  the 
track  that  the  car  caught  the  hind  wheel  of  the  truck,  as  stated  above.  The 
plaintiffs  evidence  is  generally  to  the  effect  that  when  he  reached  what  he  calls 
the  **  building  line "  of  Lee  avenue  the  car  was  about  seventy  or  seventy-five 
feet  distant;  that  it  was  fifty  feet  away  when  his  horses  stepped  on  the  first 
track;  that  he  "hollered  at  the  motorman  to  stop; "  that  he  whipped  the 
horses  up  as  soon  as  he  saw  that  the  motorman  was  not  going  to  stop,  but 
that  he  was  unable  to  get  clear  of  the  car  in  time  to  avoid  a  collision.  A  cor- 
roborating witness  for  the  plaintiff  testified  that  he  was  standing  near  the 
scene  of  the  accident  and  that  when  the  plaintiff's  wagon  was  on  the  north- 
bound track,  the  first  track  it  came  to,  "  all  of  a  mdden  a  oar  shot  past  the 
oomer  and  hit  the  truck.'*  It  seems  to  be  undisputed  that  the  car  was  going 
very  rapidly  and  that  the  truck  was  moving  slowly  under  a  Tery  heavy  load; 
and  as  it  had  nearly  crossed  the  tracks  sufficiently  to  avoid  danger  at  the  time 
of  the  actual  collisi<m,  it  would  seem  clear  that  under  the  authorities  the 
questions  of  negligence  and  of  contributory  negligence  should  have  been  8ub-> 
mitted  to  the  jury  for  determination. 

It  may  be  that  a  jury  would  resolve  the  questions  adversely  to  the  plaintiff, 
and  it  may  even  be  that  such  a  result  could  not  be  set  aside  as  against  the 
weight  of  evidence.  It  cannot  be  said,  however,  that  there  is  no  room  in  the 
circumstances  for  a  fair  difference  of  opinion,  and  the  solution  of  the  questions 
presented  must,  therefore,  be  dependent  upon  the  facts  as  distinguished  from 
the  law  alone. 

In  Wolfkiel  v.  Sixth  Ave.  R.  R.  Co.  (38  N.  Y.  49)  it  was  held  as  per  the 
head  note  that  the  rule  is  well  settled  that  it  is  a  matter  of  right  in  the  plain* 
tiff  to  have  the  issue  of  negligence  submitted  to  the  jury  when  it  depends 
upon  conflicting  evidence,  or  on  inferences  to  be  deduced  from  a  variety  of  cir- 
cumstances, in  regard  to  which  there  is  room  for  fair  difference  of  opinion 
among  intelligent  men. 

In  Payne  ▼.  Troy  k  Boston  R.  R.  Co.  (83  K.  T.  672)  the  rule  was  reiterated, 
the  court  saying  (p.  674):  "If  there  is  any  evidence  from  which  a  jury 
might  find  in  favor  of  the  plaintiff,  the  case  should  not  be  withdrawn  from 
their  consideration.  The  testimony  here  as  to  the  defendant's  negligence  is 
not  Tery  strong,  and  the  case  is  a  Tery  close  one  on  the  question  of  such  negli* 
gence;  yet  it  was  not  so  destitute  of  facts  and  circumstances  for  the  consider, 
ation  of  the  jury,  and  so  dear  against  the  plaintiff,  as  to  leave  no  room  for 
doubt,  and  to  justify  the  court  in  holding  that  there  was  no  evidence  of  negli- 
gence." To  the  same  effect  is  Weil  t.  D.  D.,  E.  B.  &  B.  R.  R.  Co.,  119  N.  T. 
147. 

In  Huther  t.  Nassau  Electric  R.  R.  Co.  (142  App.  Div.  622),  this  court  has 
recently  held  that  the  right  of  the  street  railroad  and  of  vehicles  at  intersect- 
ing streets  are  equal;  that  the  railroad  company  is  chargeable  with  negligence 
where  the  motorman  failed  to  have  his  car  under  control  while  crossing  an 
intersecting  street,  with  the  result  that  while  driving  at  a  high  rate  of  speed 
he  collided  with  a  vehicle  crossing  the  track;  and  that  it  is  for  the  jury  to  say 
whether  a  person  driving  across  the  tracks  was  guilty  of  contributory  negli- 
gence, where  by  reaching  the  crossing  first  he  had  earned  precedence  in  passing 
over,  even  though  when  he  first  saw  the  car  it  was  going  at  a  high  rate  of 
speed,  for  he  had  a  right  to  expect  that  it  would  be  kept  under  reasonable 
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control.  The  oourt  said  (p.  523) :  "The  negligoiee  of  defendant  was  dearljr 
eatablished.  At  interaeotiiig  streets  the  superior  right  of  way,  which  ordinarilj 
belongs  to  a  street  surface  railroad,  yields  to  the  necessities  of  the  situation, 
and  its  ri^^ts  and  those  of  vehicles  passing  along  the  intersecting  streets  are 
equal.  As  a  consequence  it  is  the  duty  of  the  motorman  (grating  the  car  to 
exercise  reasonable  care  to  have  it  under  control  as  it  approaches  the  point  of 
intersection.  The  evidence  warrants  a  conclusion  that  he  made  no  effort  to 
check  the  speed  of  the  car.  In  determining  the  question  of  c(mtributor7  negli- 
gence on  the  part  of  plaintiff  all  the  circumstances  surrounding  the  occurrence 
must  be  considered.  It  was  for  the  jury  to  say  whether  plaintiff  was  not  justi- 
fied  in  expecting  that  the  rule  relating  to  reasonable  control  would  be  observed, 
and  that,  although  the  car  was  going  rapidly  when  he  first  saw  it,  it  would  be 
checked  if  he,  reaching  the  crossing  first,  had  earned  precedence  in  passing 
over  it.  It  may  be  that  a  jury  would  have  determined  that  he  did  not  exer« 
cise  such  care,  but  the  determination  of  that  question  belonged  to  the  jury  as 
one  of  fact,  and  not  to  the  court  as  one  of  law.  Monck  v.  Brooklyn  Heights 
R.  R.  Co.,  97  App.  Div.  447,  ard  182  N.  Y.  567 ;  Lane  v.  Brooklyn  Heights  B.  B. 
Co.,  85  App.  Div.  85,  ard,  178  N.  Y.  623." 

The  judgment  should  be  reversed. 

Jenks,  p.  J.,  BuBB,  Thomas  and  Woodwabd,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


INDIANA  UNION  TBACTION  CO.  v.  LOVE. 

(Indiana  —  Supreme  Court.) 

CoUiHon  wUh  AutwnohUe;  Complaini  in  Action  for  Death  of  Cfueat 
Biding  in  AutomohUe;  Contributory  Negligence  in  Remaining  in 
Automohile  After  Seeing  Car;  Concurring  Negligence  of  Driver  of 
AutomohUe  Not  Imputed  to  Quest;  Not  Negligence  Per  Se  to  Bun 
Interurhan  Car  at  Thirty  MHea  per  Hour  Over  Country  Crossing; 
Care  as  to  Speed  of  Cars;  Bights  of  Buhlio  and  Company  at  Cross- 
ings;  Duty  of  Motorman  at  Crossings;  Failure  to  Sound  Cfong. 

Defendant  appeals  from  a  judgment  for  plaintiff.    Beported  9&  N.  E.  1065. 

Opinion  by  Mnots,  J. : 

Action  for  damages  for  the  death  of  one  Maria  Love.  The  sole  error 
assigned  is  as  to  the  overruling  the  demurrer  to  the  complaint. 

The  complaint  in  the  particulars  in  question  in  substance  is  that  on  the  11th 
day  of  June,  1907,  Maria  Love  was  riding  as  a  guest  in  an  automobile  owned, 
controlled  and  operated  by  one  Heimes,  and  he  was  in  control  of  and  operating 
and  running  such  automobile  to  the  west  in  and  along  Thirty-eighth  street,  a 
much  traveled  and  principal  thoroughfare  within  the  corporate  limits  of  the 
city  of  Indianapolis,  Ind. ;  that  Mrs.  Love,  as  they  approached  the  crossing  of 
the  tracks  of  appellant  over  said  Thirty-eighth  street,  looked  and  listened  for 
an  approaching  car,  and  that  she  did  not  see  or  hear  any  approaching  car 
upon  said  track  until  just  before  Heimes  went  upon  the  track,  and  that  she. 
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together  with  the  other  guests  in  the  said  aut<»iiobile,  called  to  Heimes  to  st(^ 
the  machine,  but  that  he  continued  to  go  upon  said  tracks;  that  at  said  time 
there  was  a  car  of  this  defendant  going  toward  the  north  upon  the  east  track, 
and  that  the  view  of  persons  in  said  automobile  to  the  north  was  obstructed 
l^  a  dwelling  house,  and  by  two  large  signboards  which  were  situated  near  the 
tracks,  and  upon  the  east  side  of  the  tracks  and  north  of  Thirty-eighth  street; 
that  Mr.  Heimes,  after  said  car  had  passed  to  the  north,  with  his  view  of  the 
west  track  obstructed  by  said  house  and  by  said  signboards,  and  by  said  car 
moving  to  the  north,  failed  to  see  another  car  of  this  defendant  coming  to  the 
south  upon  the  west  track  and  approaching  said  crossing  from  the  norl^,  and 
when  said  car  had  passed  to  the  north  Mr.  Heimes  turned  on  the  power  and 
started  said  automobile  across  said  track,  and  Mrs.  Love  looked  and  listened 
for  approaching  cars  upon  both  tracks,  but  saw  and  heard  no  cars  on  said  west 
track  until  just  as  Mr.  Heimes  started  said  automobile,  and  when  she  did  see  a 
car  coming  from  the  north  she,  together  with  the  other  guests  in  the  car, 
called  to  Mr.  Heimes  and  endeavored  to  have  him  stop  the  automobile  before 
going  upon  said  track;  that  it  was  impossible  for  Mrs.  Love  to  jump  from 
said  machine  at  said  time  without  being  threatened  with  instant  death,  and 
that  she  remained  in  said  automobile  when  it  went  upon  said  tracks  for  the 
reason  as  herein  set  forth;  that  at  said  time  defendant  was  carelessly  and 
negligently  running  said  car  upon  said  west  track  within  the  corporate  limita 
of  the  city  of  Indianapolis,  and  approached  said  Thir^-eighth  street  as  afore- 
said at  a  high  and  dangerous  rate  of  speed,  to  wit,  thirty  miles  per  hour; 
that  defendant  was  negligently  failing  to  observe  said  crossing;  that  defendant 
carelessly  and  negligently  ran  said  car  on  said  crossing  at  said  high  and  dan- 
gerous rate  of  speed ;  that  said  defendant  negligently  failed  to  soimd  any  gong 
on  approaching  said  crossing,  and  negligently  failed  to  observe  said  crossing  to 
see  whether  any  one  was  about  to  cross  the  same,  and,  by  reason  of  the  negli- 
gence of  said  defendant  company  in  operating  said  cars  as  aforesaid,  defendant 
ran  said  car  into  said  automobile  with  great  force  and  violence,  hurling  said 
automobile  and  its  passengers  into  the  air,  throwing  Mrs.  Love  about  fifty  feet 
in  the  air,  thereby  inflicting  on  her  body  deep  and  lasting  and  mortal  injuries 
from  which  she  soon  died;  that  said  death  of  Maria  Love  was  caused  proxi- 
mately by  the  negligence  of  the  defendant  as  aforesaid. 

Defendant  demurred  to  the  complaint  for  the  reason  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  lower  court  overruled 
the  demurrer,  and  appellant  excepted.  Appellant  appeals  to  this  court  on  the 
grounds  that  the  lower  court  was  in  error  in  overruling  its  demurrer  (1) 
because  contributory  n^ligence  is  affirmatively  shown  by  the  allegations  of  the 
complaint,  and  (2)  that  the  complaint  does  not  show  that  any  negligence  d 
defendant  was  the  proximate  cause  of  the  injuries  sued  for. 
Appellant's  theory  is  that  the  allegation  that  ''  it  was  impossible  for  said 
Maria  Love  to  jump  from  said  automobile  at  said  time  without  being  threat- 
ened with  instant  death  **  is  a  mere  conclusion,  and  not  the  pleading  of  facts 
which  would  be  admitted  by  the  demurrer,  under  the  rule  that  only  facts  well 
pleaded  are  admitted  by  a  demurrer  for  want  of  facts.  Pittsburg,  etc.,  Co.  v. 
Schepman,  171  Ind.  71,  76,  84  K.  E.  988;  Pittsburgh  etc,  Co.  v.  Peck,  165  Ind. 
537,  76  N.  E.  163;  State  v.  Casteel,  110  Ind.  174,  187,  11  N.  E.  219;  Palmer  v. 
Logansport,  etc.,  Co.,  108  Ind.  137,  142,  8  K.  E.  905;  Indianapolis,  etc,  Co.  ▼. 
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PreMell,  S^  Ind.  App.  472,  77  K.  K  367.  The  all^gatioii  as  made  is  a  oonoltt- 
■km.  There  is  no  fact  stated  showing  why  she  oould  not  have  alighted.  ThB 
speed  of  the  car  in  which  she  was  riding  is  not  shown,  nor  her  aitaation,  or  the 
reason  why  she  oonld  not  have  alighted  in  safety. 

However,  the  allegation  was  not  a  necessary  one.  The  fact  that  she  oould  or 
could  not  have  alighted  from  the  car  conld  only  go  to  the  question  of  contrilNi- 
tory  n^ligenoe,  a  fact  which  plaintiff  was  under  no  obligation  to  show  by  his 
ccmiplaint,  and  as  to  which  the  burden  of  proof  was  upon  appellant,  and  the 
allegation  was  immateriaL  An  unnecessary  allegation  in  a  complaint  might 
disclose  contributory  n^ligoice  as  a  matter  of  law,  but  as  applied  to  this  ease 
we  cannot  say  as  a  matter  of  law  that  no  other  inference  except  oontribntcny 
n^ligence  conld  be  dr«wn.  Treating  the  allegation  that  she  was  unable  to 
alight  without  peril  as  a  conclusion,  as  appellant  insists,  there  is  no  allegation 
that  enforces  an  inference  of  contributory  negligence. 

It  does  not  appear  what  the  situation  of  the  decedent  was,  or  that  she  could 
have  avoided  the  injury.  She  may  have  been  so  situated  in  the  automobile  thai 
she  conld  not  alight,  and  the  rule  is  that  where  the  court  can  peroeive  thai 
reasonable  men  might  h<mestly  differ  in  their  conclusions,  and  the  facts  are  of 
a  character  to  be  reasonably  subject  to  more  than  one  inferoice  or  condnsioii 
as  to  whether  negligence  or  contributory  n^lgence  exists,  the  question  is  oae 
for  the  jury,  and  cannot  be  determined  as  one  of  law.  Greenawaldt  r.  Lake 
Shore,  etc,  Co.,  165  Ind.  219,  223,  74  K.  K  1081;  Stoy  v.  LouisviUe,  160  Ind. 
144,  66  N.  £.  615;  Pittsburgh,  etc,  Co.  v.  Brownbig,  34  Ind«  App.  90,  71  N.  S. 
227;  Cooley  on  Torts  (2d  Ed.),  805;  1  Shearman  4  Redfleld  on  Kegligenea 
(4th  Ed.). 

So,  too,  the  concurring  n^ligence  of  the  driver  of  the  ear  was  not  attributable 
to  the  decedent.  Louisville,  etc,  Co.  v.  Creek,  130  Ind.  139,  143,  29  N.  E.  481, 
14  L.  R.  A.  733;  City  of  Michigan  City  v.  Boeekling,  192  Ind.  89,  42,  23  N.  S. 
518;  Town  of  Knightstown  v.  Musgrove,  116  Ind.  121,  124,  18  N.  B.  452,  9  Ask 
St  Rep.  827;  Pittsburgh,  etc,  Co.  v.  Spencer,  96  Ind.  186;  Town  of  Albion  v. 
Hetrick,  90  Ind.  545,  46  Am.  Rep.  230;  Frank  Bird,  etc,  (>>.  v.  Krug,  80  Ind. 
App.  602,  610,  65  N.  E.  309;  21  Am.  k  Eng.  Encyc  of  L.  (2d  Ed.)  495,  496. 

If  a  jury  might  or  may  infer  negligence  from  the  facts  stated,  the  complaiot 
is  not  bad  on  demurrer.    Greenawaldt  v.  Lake  Shore,  etc,  Co.,  supra, 

Tlie  serious  question  is  presented  by  the  insistence  that  the  complaint  does 
not  show  that  any  negligence  of  appellant  was  the  proximate  cause  of  the 
injury.  Tlie  claim  is  made  that,  under  the  allegations  of  the  complaint^  the 
automobile  had  stopped  beside  the  track,  and  was  started  and  run  upon  the 
tracks,  and  plaintiff's  decedent  saw  the  coming  car  and  remained  in  the  auto- 
mobile just  as  it  was  started,  when  it  went  upon  said  tracks,  upon  the  theory 
(a)  that,  in  the  absence  of  a  statute  or  ordinance,  it  is  not  necessarily  ne^ 
gent  to  run  a  car  thirty  miles  an  hour;  (b)  that  the  speed  of  the  car  and 
failing  to  sound  the  gong  did  not  cause  the  collision  when  the  automobile  had 
already  stopped;  (c)  that  the  all^^tion  of  negligence  in  approaching  the  cross- 
ing at  high  speed  without  sounding  the  gong  does  not  show  liabilily,  and  (d) 
that  the  allegation  that  the  injury  was  caused  ''proximately  by  the  negligence 
of  the  defendant  as  aforesaid  "  cannot  supply  the  omission  of  facts  showing  it 
to  have  been  so  caused,  and  reliance  is  placed  on  Lake  Shore,  etc,  Co.  v.  Barnes, 
166  Ind.  7,  76  K.  E.  629,  3  L.  R.  A.  (N.  S.)  778;  Moran  v.  Leslie,  33  Ind.  App. 
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80,  70  N.  K  162,  and  Lake  Erie  Co.  v.  Moore,  42  Ind.  App.  32,  81  N.  B.  85,  84 
N.  £.  506,  respectively,  as  to  those  respective  propositions. 

It  is  alleged  "  that  said  Mrs.  Love,  as  they  approached  the  crossing  of  said 
interurban  raUroad  tracks  and  said  Thirty-eighth  street,  looked  and  listened 
for  an  approaching  car,  and  that  she  did  not  see  or  hear  any  approaching  car 
upon  said  tracks  until  just  before  said  Heimes  went  upon  said  track,  and  that 
ahe  with  the  other  guests  in  said  automobile  called  him  to  stop  the  same,  but 
that  he  continued  to  go  upon  said  tracks."  Then  follow  allegations  as  to 
obstructions  in  the  form  of  a  house  and  signboards,  and  l^  a  car  on  appellant's 
track  going  north,  and  then  follow  the  allegations  that  **  when  said  car  had 
passed  to  the  north  said  Mr.  Heimes  turned  on  the  power  and  started  the  auto- 
mobile across  said  track,  and  plaintiff  says  that  said  Maria  Love  looked  and 
listened  for  approaching  cars  upon  both  tracks,  but  saw  and  heard  no  oars  on 
said  west  track  until  just  as  Bir.  Heimes  started  said  automobile,  when  she  did 
see  a  car  approaching  from  the  north,  and  that  she  called  to  Mr.  Heimes  and 
endeavored  to  have  him  stop  the  automobile  before  going  upon  said  track.** 
It  is  urged  that  the  complaint  shows  that  the  automobile  had  stopped,  based 
on  the  phrase,  "  just  as  Mr.  Heimes  started  said  automobUe."  It  is  true  that 
it  is  a  loosely  drawn  complaint  in  respect  to  connecting  causation,  but  all  the 
allegations  must  be  taken  together,  and,  so  taking  them,  it  is  a  fair  construc- 
tion that  the  automobile  was  approaching  the  crossing  under  control,  and  while 
so  approaching  its  speed  was  accelerated  because  the  driver,  Heimes,  ''  turned 
on  the  power  and  started  said  automobile  across  said  track,"  and  {he  allegation, 
''just  as  Mr.  Heimes  started  said  automobile,"  as  we  imderstand  it,  refers  to 
acceleration  of  speed  in  starting  across  the  track.  That  allegation  in  any 
event  goes  to  the  question  of  contributory  negligence,  and  not  to  the  question 
of  the  cause  of  the  accident. 

There  is  another  proposition  involved  in  the  question  of  contributory  negli- 
genoe  which  appellant  has  overlooked,  viz.,  that  one  in  a  position  of  peril  not 
created  by  his  own  negligence  has  a  right  to  make  a  choice  of  means  to  be  used 
to  avoid  peril,  and  he  is  not  held  to  a  strict  accountability  if  he  takes  an 
unwise  course.  Dyer  v.  Erie,  eta,  Co.,  71  N.  Y.  228,  and  cases  cited;  Alabama, 
etc,  Co.  V.  Davis,  69  Miss.  444,  13  South.  693.  So  that  whether  the  decedent 
was  negligent  in  not  remaining  in  the  automobile  was  a  question  for  the  jury. 

It  must  be  conceded  that  it  is  not  negligence  per  se  to  run  a  steam  train  or 
interurban  car  at  thirty  miles  an  hour  over  a  country  highway  in  the  absence 
of  a  statute  limiting  speed.  Lake  Shore,  etc,  Co.  v.  Barnes,  166  Ind.  7,  10, 
76  N.  E.  629,  3  L.  R.  A.  (K.  6.)  778. 

Also,  that  the  allegation  that  death  "  was  caused  proximately  by  the  negli- 
gence of  this  defendant  as  aforesaid  "  alone  cannot  supply  the  omission  to  state 
facts  showing  it  to  have  been  so  caused,  or  the  basis  for  such  allegation,  and. 
If  standing  alone,  must  be  disregarded.  Lake  Shore,  etc,  Co.  v.  Barnes,  9upra; 
Lake  Erie,  etc,  Co.  v.  Moore,  supm;  Baltimore,  etc,  Co.  v.  Conoyer,  149  Ind. 
524,  48  N.  E.  352,  49  N.  £.  452;  Lake  Erie,  etc,  Co.  v.  Mikesell,  23  Ind.  App. 
895,  55  N.  E.  488;  Toledo,  etc,  Co.  v.  Beery,  31  Ind.  App.  556,  68  X.  E.  702. 
But  it  is  obvious  that  there  may  be  distinctions  between  the  operation  of 
trains  or  cars  at  a  speed  of  thirty  miles  an  hour  across  country  highways  and 
across  thoroughfares  in  cities,  depending  upon  location  and  conditions  surround- 
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ing  the  rmning  Wlieiher  tlie  rate  of  speed  is  dangeroiis  depends  largel j  npoB 
the  eireumstanees. 

The  general  duty  maj  be  said  to  be  the  use  of  reasonable  care  to  so  regulate 
the  speed  as  not  to  jeqMtrdise  those  who  are  passengers,  or  those  who  have 
ri|^ts  in  the  streets.  Snow  t.  Indianapolis,  ete.,  Co.,  47  Ind.  App.  189,  93 
N.  £.  1089;  Stevens  ▼.  New  Jersey  CkK,  74  N.  J.  Law,  237,  65  AtL  874;  VIsae- 
ehero  v.  Rhode  Island  Co.,  26  R.  I.  892,  69  Atl.  106,  69  L.  R.  A.  188. 

The  rights  of  the  public  and  of  the  car  at  crossings  are  equal  in  reepeet  to 
the  use  of  the  crossing,  subject  to  priority  on  its  tracks,  in  the  car.  Hie 
driver  must  be  vigilant  in  his  watch  for  persons  approaching  the  tracks,  and 
to  have  his  car  under  controL  Marchal  ▼.  Indianapolis,  etc,  Co.,  28  Ind.  App. 
133,  62  N.  £.  286;  Aurelius  ▼.  Lake  Erie,  etc,  Co.,  19  Ind.  App.  684,  49  N.  B. 
867;  Lake  Shore,  etc,  Co.  v.  Boyts,  16  Ind.  App.  640,  46  N.  B.  812;  Wallen  ▼. 
North  Chicago  Co.,  82  III.  App.  103;  Owensboro,  etc,  Co.  ▼.  Hill,  66  8.  W.  21, 
21  Ky.  Law  Rep.  1638;  Little  ▼.  Boston,  etc,  Co.  N.  H.,  72  N.  H.  61,  56  AtL 
190;  Martin  ▼.  Third  Avc^etc,  Co.,  27  App.  Div.  62,  60  N.  Y.  Supp.  284; 
Harvey  ▼.  Nassau  Co.,  35  App.  Div.  307,  66  N.  Y.  Supp.  20;  Memphis,  etc,  Oow 
▼.  Wilson,  108  Tenn.  618,  69  6.  W.  266;  West  Chicago,  etc,  Co.  ▼.  Fetters,  196 
HI.  298,  63  N.  E.  662. 

The  failure  to  sound  a  gong  in  approaching  a  street  crossing  has  been  held 
evidence  of  negligence  Marchal  v.  Indianapolis,  etc,  Co.,  supra;  Schwars- 
baum  V.  Third  Ave  Co.,  64  App.  Div.  164,  66  N.  Y.  Supp.  367;  Chicago,  etc, 
Co.  V.  Sandusky,  198  lU.  400,  64  N.  E.  990;  Ryan  v.  Detroit,  etc,  Co.,  123 
Mich.  697,  82  N.  W.  278;  Galbraith  v.  West  End,  etc,  Co.,  166  Masc  572,  43 
N.  E.  501.  And  when,  in  addition,  no  warning  is  given,  a  stronger  case  is 
made.  Howard  v.  Indianapolis,  etc,  Co.,  29  Ind.  App.  614,  64  N.  E.  890; 
Driscoll  V.  West  End  Co.,  169  Masc  142,  34  N.  E.  171;  Shea  v.  St  Paul,  etc» 
Co.,  60  Minn.  396,  62  N.  W.  902;  CampbeU  v.  St.  Louis  Co.,  175  Mc  161,  75 
S.  W.  86;  Dennis  v.  New  Jersey  Co.,  64  N.  J.  Iaw,  439,  46  Atl.  807;  Greenfldd 
V.  East  Harrisburgh,  etc.,  Co.,  178  Pa.  194,  36  Atl.  626;  Frame  v.  Electrie^ 
etc,  Co.,  180  Pa.  49,  36  Atl.  404;  Fenner  v.  Wllkesbarre,  etc,  Co.,  202  Pa.  365, 
61  Atl.  1034;  Andres  v.  Brooklyn  Heights,  etc.,  Co.,  84  App.  Div.  696,  82  N.  Y. 
Supp.  729;  Strauss  v.  Brooklyn  Heights  Co.,  85  App.  Div.  613,  82  N.  Y.  Supp. 
767. 

The  rule  must  therefore  be  that  it  is  a  question  for  the  jury,  considering  the 
conditions  and  circumstances  surrounding  the  injury,  to  determine  whether  a 
given  rate  of  speed  or  the  failure  to  observe  a  crossing,  or  to  sound  a  gong,  is 
negligence,  or  the  proximate  cause  of  the  injury,  where  it  is  alleged  that  the 
injury  was  caused  from  such  alleged  negligence 

Reduced  to  its  charging  part  in  this  last  particular,  the  complaint  alleges 
negligent  operation  of  the  car  at  a  high  and  dangerous  rate  of  speed  of  thirty 
miles  an  hour  across  a  known  highway  for  driving  in  a  city,  and  in  negli- 
gently failing  to  observe  the  crossing  to  see  whether  any  one  was  about  to 
cross  its  tracks,  and  in  negligently  failing  to  sound  the  gong,  by  reason  of 
which  the  car  was  run  into  the  automobile  with  great  force  and  violence 
Having  regard  to  the  duties  of  an  interurban  company  as  disclosed  in  the 
decided  cases,  as  well  as  upon  principle,  where,  as  here,  it  is  alleged  that,  by 
reason  of  the  manner  in  which  it  was  run,  it  was  run  upon  the  automobile 
with  great  force  and  violence,  the  cause  of  the  injury  is  sufficiently  shown. 
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About  All  that  could  be  alleged  in  addition  in  such  a  eomplaint  would  be  that 
owing  to  the  speed  and  the  lack  of  attention  to  the  crossing  the  car  was  not 
under  such  control  that  the  accident  could  haye  been  avoided,  which  is  neces- 
sarily embraced  in  the  allegations  as  made,  as  showing  the  absence  of  control, 
disregard  of  the  rights  of  travelers  at  the  crossing,  which,  coupled  with  the 
surroundings  shown,  and  the  failure  to  give  warning  to  enable  the  traveler 
to  protect  himself,  we  think  make  a  prima  facie  case,  at  least  as  applied  to 
this  case,  of  the  proximate  cause  of  the  injury  being  the  neglect  all^sd,  and 
coupled  with  these  allegations  is  the  allegation  that  the  death  was  caused  by 
reason  of  the  acts  of  negligence  charged,  and  suiBciently  charges  the  cause 
of  death. 

It  is  not  a  showing  of  negligence  only  in  the  speed  of  the  car  in  approach- 
ing  the  crossing,  but  also  in  approaching  it  without  warning,  and  without 
having  regard  to  the  conditions  at  the  crossing,  without  the  car  being  under 
control  where  there  was  much  travel,  without  regard  to,  or  attention  to  the 
crossing  itself,  and  these  facts  in  combination  resulted  in  the  car  being  run 
upon  the  automobile  with  great  force  and  violence,  showing  at  one  and  the 
same  time,  that  the  car  was  not  under  control,  and  was  being  so  rapidly  driven 
that  the  automobile  could  not  get  out  of  the  way,  wherel^  it  was  struck. 

The  complaint  is  not  reasonably  open  to  any  other  oontCmctioiiy  and  the 
judgment  is  aifirmed. 


08TEEN  T.  DALLAS  CONSOL.  ELECTRIC  ST.  RT.  00. 

(Texas — Court  of  Civil  Appeals.) 

Injury  to  PuBwenger  Thrown  from  CJrowded  Car;  NegUgenee  in  Pet^ 
mUHng  Car  to  he  Overcrowded. 

PXAmTDT  appeals  from  a  judgment  for  defendant.    Reported  145  S.  W.  643. 

Opinion  by  Rainkt,  C.  J.: 

Appellant  instituted  this  suit  against  the  appellee  to  recover  damages  for 
personal  injuries  sustained  by  him,  occasioned  by  being  thrown  from  a 
moving  car. 

Appellee  pleaded  general  denial  and  contributory  negligence.  A  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  railway  company,  and  appel- 
lant appeals. 

The  appellant  assigns  error  as  follows:  ''The  court  erred  in  giving  to  the 
jury  the  fourth  special  charge,  requested  by  defendant,  as  follows:  'If  you 
find  and  believe  from  the  evidence  that  plaintiff  left  his  seat  voluntarily,  and 
that  the  conductor  did  not  request  the  plaintiff  to  so  leave  his  seat,  you 
will  return  your  verdict  for  the  defendant,  regardless  of  your  finding  on  any 
other  issue  submitted  to  you  herein.'  **  And  submits  this  proposition :  "  There 
being  sufficient  evidence  introduced  to  warrant  a  verdict  for  plaintiff,  even 
though,  without  the  request  of  the  conductor,  he  got  up  from  his  seat  volun- 
tarily and  gave  it  to  a  lady  passenger  with  a  baby  in  her  arms,  it  was  error 
to  instruct  the  jury  to  find  for  the  defendant,  if  the  plaintiff  voluntarily 
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Borrendered  his  seat,  without  heing  requested  to  do  so  by  the  oonduetor,  re- 
gardless of  their  finding  on  any  other  issue." 

The  court,  l^  paragraph  2  of  its  main  charge,  submitted  plaintiff's 
affirmatively,  as  follows:  "At  the  time  of  the  alleged  accident,  plaintiff 
a  passenger  on  one  of  defendant's  cars,  and  if  you  find  and  believe  from  the 
evidence  that  the  defendant  overcrowded  the  car  on  which  plaintiff  was  a 
passenger,  or  the  seat  on  which  plaintiff  was  seated,  and  that  plaintiff  yielded 
his  seat  to  a  lady  at  the  request  of  the  conductor  of  defendant,  and  that  in 
so  doing  plaintiff  was  not  guilty  of  n^llgence  as  above  defined,  and  yoa  fur- 
ther find  that  as  the  direct  result  of  said  conduct  of  plaintiff  in  so  yielding 
his  seat,  if  he  did,  he  was  thrown  from  the  car  and  injured,  as  alleged,  and 
that  the  defendant  was  guilty  of  n^ligence  as  alleged,  and  as  hereinbefore 
defined,  then  plaintiff  would  be  oititled  to  recover." 

In  deference  to  the  verdict  of  the  jury,  we  find  that  Osteen  entered  defend- 
ant's car  and  took  a  seat.  It  was  a  summer  or  open  car,  the  seats  running 
across  the  car,  which  was  open  at  the  sides,  affording  a  place  for  ingress  and 
egress.  After  traveling  a  few  blocks,  a  lady  with  a  baby  in  her  arms  entered 
the  car  in  the  section  where  plaintiff  was  seated.  The  section  where  plaintiff 
was  seated  being  crowded,  he  voluntarily  arose  from  his  seat  and  gave  it  to 
the  lady  with  the  baby.  He  was  a  cripple,  and  when  he  arose  he  caught  hold 
of  the  seat  in  front  of  him,  and  immediately,  while  in  that  position,  a  pas- 
senger fell  against  him  and  knocked  him  from  the  car  to  the  ground,  wherebj 
he  was  injured. 

Appellant's  action  was  based  on  two  grounds  of  n^igence,  yis.,  the  re- 
quest of  the  conductor  to  Osteen  that  he  vacate  his  seat,  after  he  had  secured 
one  on  the  car,  that  it  might  be  occupied  by  a  lady  with  a  child  in  her  anna, 
and  an  overcrowded  car.  These  acts,  as  pleaded,  were  connecting  links  in  the 
cause  of  the  injury,  and  so  intimately  related  and  dependent,  one  upon  the 
other,  that  on  failure  to  establish  one  the  right  to  recover  was  of  neoessitj 
bound  to  fail. 

Osteen  was  in  a  partially  paralyzed  and  crippled  condition,  unable  to  pro- 
tect himself  in  a  crowded  car,  of  which  he  was  well  aware,  and,  being  safely 
seated  in  the  car  at  a  place  furnished  him  by  the  appellee,  which  safe  place 
he  voluntarily  left,  we  are  not  prepared  to  say  he  would  be  entitled  to  recover 
on  account  of  the  crowded  condition  of  the  car,  in  the  absence  of  an  invitation 
from  the  conductor  to  leave  his  seat,  however  much  we  may  admire  his  cour- 
teous demeanor  in  yielding  his  seat  to  a  lady,  under  the  circumstances. 

Some  cases  have  held,  under  certain  circumstances,  steam  railroads 
liable  for  allowing  their  cars  to  be  overcrowded;  but  it  cannot  be  said,  as  a 
matter  of  law,  that  to  overcrowd  a  car  is  negligence  per  se.  Railway  Co.  v. 
Tittle,  115  S.  W.  640.  This  principle  should  apply  with  more  force  to  street 
railways;  for  it  is  a  matter  of  common  knowledge  that  they  are  frequently 
so  crowded  many  passengers  are  not  able  to  get  seats,  especially  during  ihe 
rush  hours.  The  evidence  as  to  the  crowded  condition  of  the  car  under  con. 
sidcration  was,  in  effect,  that  some  parties  did  not  have  seats.  This  evidence, 
we  think,  was  not  sufficient  to  show  negligence  on  the  part  of  the  railway  com- 
pany. Burton  v.  Ferry  Co.,  114  U.  S.  474,  5  Sup.  Ct.  960,  29  L.  Ed.  216; 
Jacobs  V.  Railway  Co.,  178  Mass.  116,  59  N.  E.  639. 

Plaintiff  asked  no  special  charge  as  to  the  matter  of  which  he  complains; 
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and  if  there  were  other  issues  omitted  from  the  court's  main  charge,  on  which 
appellant  was  entitled  to  recover,  there  should  have  been  a  request  therefor. 

As  we  view  the  case,  there  is  no  reversible  error  shown  by  the  record,  and 
the  judgment  is  affirmed. 


KEYES  V.  METKOPOLITAN  ST.  RY.  CO. 

(Missouri  —  Kansas  City  Court  of  Appeals.) 

CantrUnUat^  NegUgenee  of  Kaek  IMver  8tr%tek  by  Car  ApproaoMng 
/rom  Bear;  CampiakU;  JhUy  of  Motorman  Approaching  VehMe 
on  Traek. 

Dbfendaivt  appeals  from  judgmoit  for  plaintiff.    Reported  144  S.  W.  166. 

Opinion  by  Bboaodus,  P.  J.: 

The  plaintiff's  suit  is  to  recover  damages  he  alleges  he  sustained  by  reason 
of  the  n^ligence  of  defendant's  employees.  The  charge  of  negligence  is  aa 
follows:  "Plaintiff  states  that  on  or  about  the  20th  day  of  February,  1909, 
at  about  8  o'clock  p.  m.  of  said  date,  he  was  engaged  as  a  hack  driver  in 
driving  a  hack  along  said  Eighteenth  street  in  a  westerly  direction;  that 
while  he  was  so  driving  along  said  Eighteenth  street,  and  while  in  the  exer- 
cise of  ordinary  care  on  his  part,  one  of  defendant's  cars  in  charge  of  de* 
fendant's  agent,  servants,  and  employees  negligently  and  carelessly  ran  into 
and  struck  the  hack  upon  which  plaintiff  waa  riding  as  aforesaid,  throwing 
plaintiff  to  the  ground  with  great  force  and  violence,  and  injuring  plaintiff 
as  hereinafter  set  out.  Plaintiff  states  that  defendant,  its  agents,  servants, 
and  employees  in  charge  of  said  car  were  guilty  of  negligence,  in  this:  That 
they  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  plaintiff  driving 
along  said  street  and  on  the  track  of  defendant  in  time  to  have  stopped  said 
car  before  striking  the  hack  upon  which  plaintiff  was  riding  as  aforesaid, 
and  in  time  to  have  prevented  the  injury  to  plaintiff;  that  defendant,  its 
agents,  servants,  and  employees  in  charge  of  said  car  n^ligently  failed  to 
ring  the  bell  and  sound  the  alarm  as  a  warning  to  plaintiff  of  the  approach 
of  said  car;  that  defendant's  servants  and  employees  in  charge  of  said  car 
saw  the  dangerous  position  of  plaintiff  on  its  tracks  in  time  to  have  stopped 
said  car  before  striking  plaintiff,  or  by  the  exercise  of  ordinary  care  could 
have  seen  the  dangerous  position  of  plaintiff  in  time  to  have  done  so."  The 
answer  was  a  general  deniaL  The  evidence  shows  that  plaintiff  while  driving 
a  hack  west  on  Eighteenth  street  the  hack  was  struck  from  behind  by  one 
of  defendant's  cars  being  operated  on  said  street,  and  plaintiff  was  thrown  out 
and  severely  injured.     As  to  the  extent  of  his  injuries  there  is  no  dispute. 

Plaintiff's  evidence  tended  to  show  that  he  came  upon  Eighteenth  street 
from  Forest  avenue,  and,  when  he  had  proceeded  about  thirty  or  forty  feet 
west,  he  drove  onto  the  defendant's  trade;  that  at  that  time  he  looked  back, 
but  saw  no  car  coming  from  the  east.  Plaintiff  stated  that  Eighteenth  street 
is  a  narrow  street,  and  that,  in  order  for  drivers  of  teams  meeting  on  the 
street  to  pass,  one  of  them  would  have  to  pitll  upon  the  defendant's  tracks; 
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thmt  at  the  time  be  went  upon  defendant's  trades  he  did  not  do  so  at  that 
time  in  order  to  let  another  team  pass,  but  because  he  saw  one  coming,  and 
that  it  was  his  intention  to  remain  on  the  trade  until  he  passed  it  It  was 
while  so  driTing  that  his  Tehide  was  strudc  by  defendant's  car  coming  up 
from  behind.  It  was  nighty  but  there  was  sufficient  li|^t  for  plaintiff  to  have 
■een  a  man  a  block  away.  His  statement  was  that  he  was  struck  about  200 
feet  from  the  place  where  he  came  upon  Bighteenth  streeL 

A  witness  l^  the  name  of  Hooyer  was  standing  <m  the  comer  of  Forest 
avenue  and  Eighteenth  street  when  plaintiff  entered  the  latter  street  and 
turned  west  on  the  south  side  of  defendant's  tracks;  that  he  did  not  see  the 
collision  because  the  car  was  between  him  and  the  hack,  but  that  he  heard 
the  crash;  that  the  car  was  going  at  the  rate  of  twentj  or  twenty-fire  miles 
an  hour,  and  that  he  heard  no  bell  sounded.  A  witness  by  the  name  of  Kdler 
did  not  see  the  collision,  but  it  occurred  just  in  front  of  his  place  of  business, 
and  he  went  to  the  place  at  cmce.  He  stated  that  he  heard  no  signals  from 
the  car.    • 

Plaintiff  does  not  daim  that  he  looked  back  for  a  coming  car  except  when 
he  first  came  upon  the  street.  Tlie  car  went  fifty  or  sixly  feet  after  the  col- 
lision  before  it  stopped.  Tlie  evidence  of  other  witnesses  tended  to  show  that 
the  bell  was  rung,  and  that  the  car  was  not  going  very  fast.  It  was  shown 
that  the  night  was  bright,  and  that  the  plaintiff  could  be  seen  for  the  distance 
of  several  Mocks. 

The  defendant's  motormsn  and  conductor  were  absent  in  California,  and 
their  testimony  was  not  introduced.  The  testimony  of  several  persons  on  the 
car  was  introduced.  Some  of  them  testified  that  the  car  was  coasting  down- 
hill, and  that  the  motorman  was  using  the  brakes  to  get  it  under  control; 
that  it  was  dowing  down  before  he  made  the  effort  to  stop  it;  that  the  bell 
was  ringing  all  the  time  from  the  time  it  left  the  crossing  at  Forest  avenue^ 
The  blinds  of  the  doors  and  windows  were  down,  which  prevented  them,  except 
one,  from  seeing  the  hack  struck.  The  latter  stated  that  the  plaintiff  came 
upon  the  track  a  few  feet  ahead  of  the  car.  The  burden  of  the  testimony  of 
the  defendant's  witnesses  is  that  the  motorman  made  a  strenuous  ^ort  to 
stop  the  car  just  before  the  collision  occurred.  The  judgment  was  for  plain- 
tiff, from  which  defendant  appealed. 

Taking  all  the  evidence,  including  that  of  plaintiff  himself,  we  are  of  the 
opinion  that  he  was  guilty  of  negligence  under  the  particular  circumstances 
of  the  case  in  going  upon  defendant's  tracks.  He  should  at  least  haye  waited 
until  he  met  some  team  before  he  got  upon  the  defendant's  tracks,  and  he 
failed  to  look  at  the  proper  time  to  see  if  any  car  was  coming  from  the  rear. 
It  is  true  he  had  the  right  to  use  the  streets  if  in  doing  so  he  did  not  obstruct 
the  passage  of  defendant's  cars.  If  it  had  been  necessary  for  him  to  have  gone 
onto  the  defendant's  tracks  in  order  to  pass  another  team,  he  was  rightfully 
there,  and,  if  defendant's  motormsn  saw  or  could  hare  seen  him  in  time  to 
have  checked  his  car  by  a  proper  effort  after  he  discovered  his  peril  before 
the  collision,  he  would  not  have  been  chargeable  with  negligence.  But  sudi, 
as  we  have  seen,  was  not  the  case.  He  should,  it  being  in  the  night-time, 
have  looked  bade  to  see  if  any  car  was  coming  from  the  rear.  It  is  hdd  that, 
under  such  circumstances,  while  a  driver  of  a  vehicle  has  a  right  to  drire 
upon  the  tracks  of  a  street  car  company  if  the  conditions  require  it,  if  he 
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I1M8  ordinary  eauiion  in  listening  for  the  signal  of  an  approaching  ear  from 
the  rear,  and,  if  he  hears  one,  to  withdraw  from  the  tracks,  and  that  the 
further  duty  is  imposed  upon  him,  if  by  looking  he  could  see  a  car  approach* 
ing  from  the  rear,  to  get  off  the  tracks  and  let  it  pass.  Zander  ▼.  Transit 
Co.,  206  Ma  445,  103  8.  W.  1006. 

It  is  contended  by  appellant  that  the  respondent  was  not  entitled  to  recoyer 
on  his  petition.  Hie  argument  is  that^  as  the  petition  alleges  that  plaintiff 
was  in  the  exercise  of  ordinary  care,  he  is  precluded  from  recovering  <m  the 
humanitarian  theory;  that  **  it  is  impossible  to  reconcile  any  theory  of  law 
upon  which  recovery  can  be  predicated  in  which  plaintiff  is  in  the  exercise 
of  ordinary  care  and  at  the  same  time  permit  a  recovery  under  the  humani* 
tarian  or  last  chance  doctrine.'*  We  are  unable  to  see  the  impossibility  of 
reconciling  the  two  allegations  of  the  petition.  Th^  are  not  inconsistent. 
The  appellant's  argument  leaves  out  of  consideration  the  fact  that,  if  plaintiff 
was  in  the  exercise  of  due  care  at  the  time  he  was  on  defendant's  track  and 
in  peril,  the  defendant  would  be  liable  for  striking  and  injuring  him,  if  by 
the  exercise  of  proper  care  it  could  have  avoided  doing  so  under  the  humani- 
tarian theory.  One  of  the  allegations  of  the  petition  is  that  the  plaintiff  waa 
in  the  exercise  of  due  care,  and  the  other  is  that  the  defendant  was  guilty 
of  n^igence  in  striking  him,  while  it  could  have,  by  the  exercise  of  ordinary 
care,  avoided  doing  so.  There  is  nothing  inconsistent  in  the  two  allegations. 
The  term  '^ humanitarian  theory"  has  given  rise  to  mai^  hairsplitting 
theories,  when,  as  a  matter  of  fact,  it  is  a  statement  of  nothing  more  nor 
less  than  that  of  approximate  cause,  which  must  exist  in  every  case  in  order 
to  render  the  defendant  liable  for  negligence.  And  it  is  held  that  the  humani- 
tarian doctrine  does  not  necessarily  presuppose  that  the  injured  person  waa 
negligent.  Shipley  v.  Railway,  144  Mo.  App.  7,  128  8.  W.  768;  Grout  ▼• 
Railway,  125  Mo.  App.  552,  102  8.  W.  1026. 

The  street  being  well  lighted  and  the  plaintiff  being  in  plain  sight,  we  are 
justified  in  assuming  that  the  motorman  saw  the  plaintiff  on  the  track  in 
time  to  have  avoided  striking  him  by  the  exercise  of  reasonable  diligence. 
And  making  due  allowance  for  the  fact  that  the  motorman  was  ringing  hia 
bell  to  give  plaintiff  notice  of  the  approach  of  the  car,  and  that  he  had  the 
ri|^t  to  expect  that  plaintiff  would  heed  it  and  get  off  the  track,  yet,  if  he 
saw  or  might  have  seen  that  he  did  not  heed  the  warning,  it  became  his  duty 
to  have  checked  his  car  in  time  to  have  prevented  it  from  reaching  plaintiff 
on  the  vehicle.  The  circumstances  tended  to  show  that  defendant's  motorman 
could  have,  by  the  exercise  of  the  necessary  vigilance,  avoided  the  collision. 
The  plaintiff's  case  was  put  to  the  jury  on  this  theory  of  the  case.  The  de- 
fendant's criticism  of  it  is  that  it  authorizes  a  recovery,  although  the  jury 
may  find  that  plaintiff  negligently  placed  himself  in  dangerous  proximity  to 
the  car.  This  objecti<m  has  already  been  answered  in  discussing  the  merits 
or  demerits  of  the  petition. 

The  court  gave  all  defendant's  instructions  asked  covering  its  theory  of  the 
case.  It  is  further  contended  that  the  court  committed  error  in  the  admis- 
sion of  certain  evidence  offered  l^  plaintiff,  but,  as  we  believe  there  is  no  real 
foundation  for  such  contention,  we  do  not  think  it  necessary  to  discuss  the 
question. 

AiBrmed.    All  concur. 
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markoff  t.  detroit  united  ry. 

(Michigan  —  Supreme  Court.) 

A9aauU  by  ConOuciar  upon  Rermm  AUempUng  to  Board  Car;  Evidence f 

Damages. 

Plaintot  brings  error  from  judgment  for  defendant.    Reported  134  N.  £.  1101. 

Opinion  by  Stone,  J.: 

The  plaintiff  brought  suit  to  recover  damages  to  his  person  and  property 
by  reason  of  an  alleged  unprovoked,  vicious  and  unjustifiable  assault  committed 
upon  him  while  boarding  a  standing  car  of  defenduit,  by  <me  of  its  conductors, 
at  the  trolley  station  of  the  defendant  on  Fort  street  west  and  Woodward 
avenue,  in  the  city  of  Detroit,  on  January  12,  1910.  In  his  declaration,  after 
alleging  the  circumstances  of  the  assault,  he  set  forth  his  injuries  in  the 
following  language:  "And  the  plaintiff  further  avers  that  by  reason  <d  the 
negligent,  careless,  reckless,  improper  and  vicious  conduct  of  the  said  defend* 
ant,  its  conductors,  agents,  servants  and  employees  in  charge  of  the  said  car 
as  aforesaid,  said  plaintiff  then  and  there  became  and  was  greatly  hurt» 
bruised,  injured,  wounded,  cut  and  lacerated  in  and  about  his  head,  neck, 
shoulder,  sides  and  arms,  and  then  and  there  received  severe  and  permanent 
injuries  by  reason  of  the  premises  to  his  head  and  base  of  his  brain  from 
which  he  has  suffered  through  faintness,  dizzy  spells,  nausea  and  hypochondria, 
which  has  caused  him  to  lose  sleep,  and  also  by  reason  of  the  premises  said 
plaintiff  herein  has  suffered  great  and  excruciating  pains  in  and  about  his 
head  and  base  of  his  brain  for  a  long  space  of  time,  to  wit»  from  thence 
hitherto,  and  is  informed  by  his  physician  that  he  will  continue  to  suffer  from 
such  headaches,  faintness,  dizzy  spells  and  nausea  for  a  long  time  to  come,  and 
further  that  by  reason  of  the  premises  aforesaid  said  plaintiff  suffered  a  severe 
and  permanent  injury  to  his  face  and  neck,  his  said  face  and  neck  being  then 
and  there  cut,  bruised,  lacerated  and  injured,  causing  him  great  pain  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto,  and  said  plaintiff  was  also 
by  reason  of  the  premises  injured  internally  as  well  as  externally,  and  further 
that  by  reason  of  the  premises  aforesaid  the  said  plaintiff  suffered  a  severe 
and  permanent  injury  to  his  neck,  shoulders,  sides  and  arms,  the  ligaments, 
tendons,  sinews,  muscles  and  cords  of  his  neck,  shoulders,  arms  and  sides 
being  then  and  there  twisted,  torn,  wrenched,  sprained  and  greatly  and  per- 
manently injured,  causing  said  plaintiff  most  excruciating  pain  and  agony  of 
both  mind  and  body  for  a  long  space  of  time,  to  wit,  from  thence  hitherto, 
and  plaintiff  will  continue  in  the  future  to  suffer  from  said  injuries  as  afore- 
said for  a  long  space  of  time;  and  plaintiff  also  by  reason  thereof  had  his 
watch  torn  from  his  coat  and  lost  the  same  and  has  not  recovered  his  said 
watch  and  chain  up  to  this  time,  and  the  said  plaintiff  by  reason  of  the  prem- 
ises and  the  many  injuries  so  received  as  aforesaid  then  and  there  and  there- 
upon became  and  was  sick,  sore,  lame  and  disordered,  and  so  remained  and  so 
continued  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and  from 
which  injuries  he  will  continue  to  suffer  during  the  remainder  of  his  natural 
life,  as  his  said  injuries  are  permanent  and  incurable;    and  because  of  the 
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said  unwarranted  and  n^ligent  and  improper  assault  as  aforesaid  plaintiff 
herein  has  suffered  great  mental  anguish  and  pain,  humiliation  and  distress 
hy  reason  thereof,  and  from  which  injuries  he  will  be  deprived  of  social  enjoy* 
ment  and  companionship  in  the  future,  and  will  suffer  great  mental  as  well 
as  great  bodily  pain,  anguish,  weakness  and  distress." 

On  the  trial  the  plaintiff  gave  evidence  tending  to  show  that  he  was  in  the 
employ  of  the  American  Brewery  Company,  located  at  Delray;  that  for  many 
years  it  was  the  custom  of  the  plaintiff  to  board  a  car  of  the  defendant  on 
what  is  known  as  the  Fort  line  at  the  trolley  stati<m  located  on  Fort  street 
west,  and  the  city  hall,  ride  around  the  loop  on  Cadillac  square,  and  thence 
proceed  west  on  Fort  street  to  his  destinati<m  at  Delray;  that  on  the  morning 
in  question  he  left  his  home,  took  a  Third  avenue  car,  and  obtained  a  transfer 
to  the  Fort  line;  that  when  he  arrived  at  Woodward  avenue  and  Fort  street 
west  he  saw  a  Fort  car  standing  there,  and  he  hurried  over  and  got  on  the 
rear  platform,  as  was  his  custom;  that  the  conductor  immediately  ordered 
him  off,  and  at  the  same  time  struck  him  several  violent  blows  upon  the  chest 
and  face,  and  spat  in  his  face,  and  a  scuffle  ensued  in  which  the  plaintiff  was 
injured.  The  plaintiff  distinctly  testified  that  he  had  had  no  previous  notice 
or  warning,  either  that  morning  or  before,  from  the  conductor,  not  to  board 
the  car  at  that  place,  and  that  no  passengers  were  getting  off  at  the  rear  end 
of  the  car  at  the  time  he  boarded  it,  and  the  plaintiff  was  corroborated  by 
other  witnesses. 

On  the  part  of  the  defendant  there  was  testimony  tending  to  show  that  the 
conductor  had  on  two  or  three  previous  mornings  warned  the  plaintiff  to  keep 
off  the  car  until  the  passengers  had  alighted;  that  it  was  the  custom  of 
twenty  or  thirty  men  to  board  this  car  at  the  place  indicated  every  morning 
before  the  passengers  alighted;  that  plaintiff  seemed  to  be  the  first  one  to  get 
on  the  car;  that  a  number  of  passengers  were  getting  off  the  rear  end  of  the 
car  at  the  time  he  detained  the  plaintiff.  It  was  also  testified  to  that  the 
conductor  made  no  assault  upon  the  plaintiff,  but  simply  tock  hold  of  him  to 
detain  him  imtil  the  passengers  alighted. 

Upon  the  trial  the  plaintiff  testified  as  follows:  "I  attended  the  doctor 
a  couple  of  times  —  Dr.  Berger.  I  suffered  pain.  It  hurt  me  where  I  was 
struck,  right  in  the  heart;  that  was  where  I  was  struck.  ♦  ♦  ♦  My  heart 
never  bothered  me  before  the  accident,  and  I  did  not  have  headaches  before 
that." 

The  defendant's  attorney  moved  that  the  testimony  in  regard  to  the  plain- 
tiff's heart  trouble  be  stricken  out,  as  not  covered  by  the  declaration.  This 
motion  was  granted,  whereupon  plaintiff's  attorney  excepted. 

The  case  was  submitted  to  the  jury  under  the  charge  of  the  court.  In  his 
charge  the  trial  judge,  among  other  things,  said:  "The  conditions  which 
obtained  when  the  trouble  which  is  the  subject  of  this  lawsuit  occurred  are 
not  in  dispute.  Briefly  stated,  they  are  these:  A  street  car  that  the  plaintiff 
sought  to  board  was  bound  east  on  Fort  street,  and  was  going,  shortly  after, 
west,  and  was  going  around  what  is  known  as  the  Cadillac  square  loop  in  the 
city.  *  *  *  On  that  car  there  were  certain  passengers,  and  those  passen- 
gers had  to  alight  at  Woodward  avenue,  and  after  the  passengers  alighted  the 
car  was  then  turned  around,  after  going  a  couple  of  blocks  it  would  turn  around 
and  go  west,  and  it  appears  from  the  evidence  that  is  undisputed  that  certain 
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pMsengert  tliai  wore  in  the  habit  of  taking  that  car,  and  other%  early  in  the 
morning,  were  in  the  habit  of  getting  on  the  car  before  it  started  westward, 
and  it  appears  l^  the  undiqrated  testimony  in  this  ease  by  doing  that,  inocm- 
Tenienee  was  suffered  by  those  who  were  on  the  ear  when  it  was  bound  east^ 
and  because  of  that  the  conductor  sought  to  keep  those  who  desired  to  go  west 
on  the  car  off  from  the  car  until  other  passengers  had  alighted,  and  until  the 
ear  had  started  toward  the  west  It  appears  from  the  undisputed  testimony 
in  this  case  that  a  statement  of  the  desire  and  wish  ai  the  oondueU^  had  been 
imparted  on  previous  occasions  to  this  plaintiff,  and  it  appears  further  that 
this  conductor  was  in  charge  of  the  car.** 

The  jury  returned  a  yerdict  in  favor  of  the  defendant  of  no  cause  of  aetion. 
There  was  a  motion  for  a  new  trial,  and  among  the  errors  complained  of  by  the 
plaintiff  was  because  the  court  erred  in  excluding  plaintiff's  testimony  respect- 
ing heart  trouble.  The  motion  for  a  new  trial  was  denied,  the  reasons  for 
such  denial  were  excepted  to^  and  the  plaintiff  has  brought  the  ease  here  upon 
writ  of  error.  Among  other  things,  he  alleges  error  in  the  ruling  striking  oat 
the  testimony  of  the  plaintiff  relating  to  his  heart  trouble.  Also  to  that  part 
of  the  charge  above  quoted  which  states  that  the  cmiditions  which  obtained 
when  the  trouble  arose  were  undisputed,  and  that  it  appeared  from  the  undis- 
puted testimony  that  a  statement  of  the  desire  and  wish  of  the  oonduetor 
had  been  imparted  on  previous  occasions  to  the  plaintiff,  relative  to  waiting 
until  the  passengers  on  the  car  had  alighted  before  boarding  the  ear,  and  that 
passengers  were  alighting  at  the  time. 

1.  Did  the  trial  court  err  in  its  ruling  striking  out  the  testimony  of  the 
plaintiff  relating  to  heart  trouble  for  the  reason  that  it  was  not  covered  by 
the  declaration  T 

In  view  of  the  repeated  decisions  of  this  court,  we  are  of  opinion  that  the 
ruling  was  erroneous.  See  the  following  cases:  Montgomery  v.  Railway  Co., 
103  Mich.  4»,  61  N.  W.  643,  2»  L.  R.  A.  287;  Leslie  v.  Jackson,  etc.  Traction 
Co.,  134  Mich.  618,  96  K.  W.  680;  Omistock  v.  Tp.  of  Georgetown,  137  Midu 
641,  100  N.  W.  788;  Renders  v.  Grand  Trunk  R.  Co.,  144  Mich.  387-^1,  108 
N.  W.  368;  Groat  v.  Detroit  United  RaHway,  163  Mich.  166-167,  116  N.  W. 
1081. 

2.  Was  there  error  in  that  part  of  the  charge  above  indicated  t 

We  are  of  opinion  that  there  was  a  sharp  conflict  in  the  evidenee  upon  the 
questions  above  stated,  and  that  the  court  erred  in  instructing  the  jury  that 
the  evidence  was  undisputed.  We  think  that  this  part  of  the  diarge  was 
prejudicial  to  the  plaintiff.  Hengesbach  v.  Detroit  United  Railway,  147  Mich. 
681,  111  N.  W.  346;  Plefka  v.  Detroit  United  Railway,  166  Mich.  63,  118 
N.  W.  731. 

The  other  errors  complained  of  relate  to  the  refusal  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  and  the  questions  are  not  likely  to 
arise  upon  another  triaL 

For  the  errors  pointed  out,  the  judgment  of  the  Circuit  Court  is  reversed, 
and  a  new  trial  granted. 

BiBD,  J.,  not  Bitting. 
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BIRMXNGEEAM  RY.,  LIGHT  ft  POWER  CO.  y.  GREEN. 

(Alabama  —  Court  of  Appeals.) 

OoUUUm  wUh  VehMe;  Street  Cor  Net  a  '<  Lecemeth?e  **  WUMn  thm 
Meaning  ef  OeOe  1907,  %  547d»  BeiaUng  to  SigntOs  at  Oreeek^gs. 

DmNDAHT  appeals  frmn  judgment  for  plaintiff.    Reported  58  So.  801. 

Opinion  hj  Pklham,  J.: 

The  appellee's  suit  against  the  appellant  in  the  court  below  was  for  damages 
to  a  horse  and  wagon  and  personal  injuries  suffered  by  the  plaintiff  in  conse- 
quence of  a  collision  between  a  team  being  driyen  by  him  and  <me  of  the 
defendant's  street  cars  in  the  town  or  village  of  Elyton,  which  collision, 
appellee  alleged,  was  due  to  the  negligent  operation  and  management  of  the 
street  car  of  appellant  by  its  servant  or  employee  in  charge  therectf. 

The  court,  in  charging  the  jury  orally,  stated  that  the  provisions  of  section 
5473  of  the  Code,  relating  to  the  ringing  of  the  bell  or  blowing  the  whistle  by 
the  engineer  or  other  person  having  control  of  the  running  of  a  locomotive, 
were  applicable  to  this  case,  in  which  it  was  shown  that  the  injury  was  occa- 
sioned by  a  street  car  operated  by  electric  power.  The  defendant  reserved 
separate  exceptions  to  those  portions  oi  the  oral  charge  wherein  the  court 
stated  that  the  provisions  of  section  5473  applied  to  the  case,  and  all  of  the 
assignments  of  error  have  reference  to  this  proposition  as  charged  by  the  court. 

The  point  in  question  has  been  determined  by  this  court  in  the  case  of 
Birmingham  R.,  L.  ft  P.  Co.  v.  Ozburn,  56  South.  599,  but  the  trial  court  did 
not  have  that  case  as  a  guide  at  the  time  of  delivering  the  oral  charge;  for 
that  opinion  had  not  been  rendered  when  this  case  was  tried  at  niai  priua 
on  the  14th  day  of  February,  1911,  it  not  having  been  handed  down  until  the 
following  November  (November  14,  1911),  and  the  charge  of  the  trial  court  is 
in  direct  conflict  with  Ozbum's  case. 

We  have  again,  on  the  present  appeal,  carefully  considered  the  applicability 
of  this  statute  (§  5473)  to  a  modem  street  or  interurban  railway  operating  cars 
propelled  by  electric  power  through  the  streets  of  a  city  or  town  into  adjacent 
territory,  and  have  given  close  attention  to  the  cases  cited  by  the  appellee, 
and  to  the  argument  of  counsel  contained  in  brief,  and  were  aided  also  by  oral 
argument;  l>ut  we  And  nothing  to  convince  us  that  the  reasoning  and  distinc- 
tions drawn  in  Ozbum's  case,  showing  the  inapplicability  of  this  statute  to 
cases  of  this  kind,  are  incorrect. 

While  it  is  true  that  those  sections  embraced  in  that  article  of  the  Code 
containing  "  regulations  affecting  public  safety  "  will  be  generally  extended  to 
new  things,  which  the  language  of  the  act  is  sufficient,  reasonably  and  fairly 
construed,  to  comprehend,  for  the  purpose  of  promoting  the  real  intention  of 
the  enactments,  as  was  the  case,  for  example,  in  reference  to  section  5474 
(Birmingham  Min.  R.  R.  Co.  v.  Jacobs,  92  Ala.  187,  9  South.  320,  12  L.  R.  A. 
830;  L.  ft  N.  R.  R.  Co.  v.  Anchors,  114  Ala.  492,  22  South.  279,  6d  Am.  St. 
Rep.  116),  yet  our  courts  cannot,  with  a  due  regard  to  the  unquestioned  and 
well-recognized  rules  of  statutory  construction,  stretch  those  statutes  so  as  to 
make  them  apply  to  changed  conditions,  even  though  we  give  full  significance 
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to  the  knowledge  that  the  enmctment  is  a  regulation  affecting  public  safely, 
when  the  plain  language  of  the  statute  itself  is  such  as  to  make  it  totally  inap- 
plicable to  those  new  things  resulting  from  changed  conditions  and  different 
modes  of  travel.  The  intent  of  the  particular  statute  is  first  to  be  sought  in 
the  language  of  the  statute  itself.  2  Lewis'  Sutherland,  Statutory  Omstruo- 
tion  (2d  Ed.),  c.  18,  S  366;  United  SUtes  ▼.  Qoldoiberg,  168  U.  S.  95,  18  Siqi. 
Ct  8,  42  L.  Ed.  394.  To  hold  that  section  5473  is  applicable  to  this  case 
would  be  for  us  to  say  that  a  street  car,  in  its  popular  sense,  the  plain  sense  in 
which  people  generally  understand  it,  is  a  locomotive  (Harrison  v.  State,  102 
Ala.  170,  15  Sooth.  563) ;  and  that  the  person  in  control  of  its  operation 
through  the  streets  of  a  city,  town  or  village  must  be  guUty  of  negligence  for 
a  failure  to  blow  the  whistle  or  ring  the  bell  one-quarter  of  a  mile  before  reach- 
ing any  public  road  crossing  or  r^ular  stopping  place,  notwithstanding  the 
person  in  control  would  thereby  be  required  to  be  giving  signals  for  one  cross- 
ing before  it  reached  and  stopped  at  several  other  intervening  crossings  within 
the  one-quarter  of  a  mile.  This  would  not  be  giving  to  the  statute  a  sensible 
application,  but  one  leading  to  an  unjust  and  absurd  conclusion,  which,  if 
possible,  is  to  be  avoided  in  construing  legislative  intention  in  the  interpreta- 
tion of  statutes.  In  re  Chapman,  Petitioner,  166  U.  8.  661,  17  Sup.  Ct  677, 
41  L.  Ed.  1154. 

If  new  oonditicms  have  arisen  since  the  passage  of  the  statute  that  have  not 
been  provided  for,  this  would  not  Justify  a  judicial  addition  to  the  language  of 
the  statute  itself,  so  as  to  make  it  apply  to  the  new  conditions  or  contingencies^ 
nor  justify  a  tortious  construction  of  the  language  used,  to  make  the  statute 
iq>ply  to  things  or  oonditicms  plainly  not  comprehended  within  the  terms  of  the 
statute,  which  would  lead  to  an  absurdity  and  injustice  in  the  construction  or 
iq>plication  given.  What  we  have  said  in  the  ease  of  Ozbum,  tupra,  fully 
covers  the  subject^  and  we  are  unwilling  to  make  any  change  in  the  rule  there 
announced. 

The  court  below  committed  an  error  by  giving  in  charge  to  the  jury  those 
portions  of  the  oral  charge  to  which  an  exception  was  reserved,  and  tiie  case 
must  be  reversed. 

Reversed  and  remanded. 


LOUISVILLB  ft  S.  L  TRACTION  CO.  ▼.  WALKER. 

( Indiana  —  Supreme  Court. ) 

Injury  to  PaaaenoeTf  Required  to  Leave  Oar  and  Board  Another  CoTp 
fron%  EweavaUons  In  Street  Oaueing  Her  to  FaU;  OonJtributorif 
NegUgenee;  NegUgenee;  Care  Required  Toward  Paeeongerm, 

Dkkwxdajxt  appeals  from  a  judgment  for  the  plaintiff.    Reported  97  N.  B.  151. 

Opinion  by  Cox,  J.: 

The  appellee  recovered  a  judgment  against  appellant  in  the  court  below  for 
damages  for  personal  injuries,  alleged  to  have  been  sustained  by  her  while  a 
passenger  on  one  of  appellant's  lines  of  street  cars. 
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A  reversal  of  that  judgment  is  asked  by  appellant^  on  the  grounds  that  the 
trial  oourt  erred  in  oyerruling  a  motion  made  by  it  for  judgment  in  its  favor 
on  answers  to  special  interrogatories,  which  the  jury  returned  with  a  general 
verdict  for  appellee,  and  that  error  was  also  committed  in  overruling  appellant's 
motion  for  a  new  trial. 

To  the  extent  needed  to  be  set  out  to  intelligently  exhibit  and  consider  the 
questions  involved  in  the  appeal,  the  averments  of  the  complaint  are,  in  sub- 
stance, that  appellee  entered  one  of  appellant's  street  cars,  to  be  carried  as  a 
passenger  on  it  over  the  route  and  line  regularly  traversed  by  it  to  her  intended 
destination  at  the  terminus  of  the  line,  and  paid  the  usual  fare  therefor;  that, 
for  the  purpose  of  relaying  its  track  and  improving  it,  appellant  had,  at  a  cer- 
tain point  on  the  line,  excavated  and  torn  away  that  part  of  the  street  occu- 
pied by  its  track,  and  more  than  a  foot  on  either  side  of  it;  that,  through 
appellant's  carelessness  and  neglect,  the  space  on  each  side  of  its  track  was 
excavated  six  inches  below  the  grade  of  the  street,  was  rough  and  uneven,  and 
filled  with  loose  earth  and  loose  stones,  and  thereby  rendered  unsafe  and  wholly 
unfit  as  a  place  for  passengers  to  alight;  that»  in  ccmsequence  of  the  woric 
being  done,  the  distance  from  the  lowest  step  of  the  car  to  the  ground  along- 
side of  it  at  the  point  where  appellee  was  required  by  appellant  to  alight,  as 
hereinafter  stated,  was  not  less  than  two  feet,  and  too  great  for  safety,  as 
appellant  well  knew.  While  appellee  was  so  being  carried  as  such  passenger, 
when  the  car  in  which  she  was  traveling  arrived  at  the  point  above  described 
on  appellant's  line  of  road,  which  was  near  an  intersecting  street,  the  track 
was  obstructed  by  cars  of  appellant,  loaded  with  stone  and  other  materials  to 
be  used  on  the  street  and  track,  which  appellant  had  placed  there,  so  that  the 
car  on  which  appellee  was  traveling  could  not  proceed  farther  toward  her 
destinatioB;  that  by  reason  of  this  obstruction  the  car  was  stopped  near  the 
loaded  cars,  and  appellee,  with  other  passengers  thereon,  was  wrongfully  and 
negligently  directed  and  required  by  the  agent  and  collector  of  appellant  in 
charge  of  the  car  to  leave  and  get  off  of  it  at  the  said  dangerous  and  unsuit- 
able place,  and  to  walk  northward  along  the  street  and  track,  and  past  and 
beyond  the  loaded  cars  which  obstructed  the  trade,  to  another  car  of  appellant, 
which  was  then  standing  and  being  held  in  waiting  to  carry  the  passengers  to 
the  end  of  their  broken  journey;  that  appellant,  notwithstanding  the  conditions 
set  forth,  negligently  failed  to  furnish  any  stool,  step  or  other  means  to  enable 
appellee  to  safely  get  off  and  alight  from  the  car,  and  its  agents  and  employees 
in  charge  of  the  car  wrongfully  and  negligently  failed  to  offer  and  give  to  the 
appellee  any  assistance  in  getting  off  of  said  car  and  alighting  therefrom. 
Tliat,  in  obedience  to  the  wrongful  and  negligent  command  of  appellant,  made 
by  and  through  its  agents  in  charge  of  the  car,  the  appellee,  desiring  to  com- 
plete her  journey  and  to  be  carried  to  her  destination  by  appellant,  attempted 
to  get  off  and  alight  from  said  car  onto  the  street,  exercising  due  care  in  so 
doing,  but  that,  in  descending  from  said  car  and  alighting  on  said  part  of  said 
street  adjacent  to  said  track,  without  fault  on  her  part,  the  appellee  stepped 
upon  a  loose  stone,  or  stones,  negligently  left  by  appellant  along  the  side  of 
said  track,  and  thereby  turned  her  foot  and  violently  wrenched  and  severely 
sprained  her  ankle.  A  second  paragraph  of  complaint  was  different  from  the 
first  only  in  that  it  alleged  that  the  street  was  being  improved  by  the  city, 
and  that  the  excavations  were  made  by  it. 
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The  oontentioa  of  counsel  for  appellant,  in  behalf  of  appellaaf a  rig^t  to 
judgment  on  the  answers  to  interrogatories,  has  a  double  basis.  "Hie  ftrst  ia 
the  claim  that  the  facts  specially  found  by  the  answers  show  contributray  negli- 
gence on  appellee's  part  in  alighting  fnmi  the  car.  This  claim  we  cannot  sua- 
tatn.  The  answers  upon  which  reliance  is  placed  by  counsel  may  be  summar- 
ised as  follows:  At  the  time  of  the  accident  the  eyesight  of  the  appellee  waa 
good.  The  injury  to  her  occurred  about  4:30  o'clock  of  the  afternoon  of  a 
clear  day,  and  while  the  sun  was  shining.  The  street  where  she  was  injured 
was  being  improved,  and  there  was  earth  and  a  lot  of  broken  stone  lying 
loosely  on  the  ground  in  the  street  below  the  step,  and  coTering  the  ground 
where  she  was  compelled  to  step  in  alighting  from  the  car.  The  distance  &om 
the  step  down  to  the  broken  sUme  on  the  ground  was  about  two  feet  There 
was  nothing  to  prevent  appellee  from  seeing  the  condition  of  the  street,  and 
she  did  see  it  before  she  stepped  down,  and  also  the  distance  fr«»n  the  step  to 
the  ground.  She  stepped  down  with  a  suit  case  in  her  hand.  We  find  none 
of  these  to  be  out  of  real  harmony  with  the  general  verdict.  The  complaint 
alleged  that  the  appellee  was  required  to  leave  the  car  at  a  point  where  the 
excavated  street  was  rough  and  uneven  and  filled  with  loose  dirt  and  stonea. 
Kpt  one  of  the  above  summarized  facts  is  inconsistent  with  the  conclusion  which 
the  jury  might  have  and  doubtless  did  reach  by  their  general  verdict  for  appel- 
lee, that,  impelled  to  leave  the  car  by  the  direction  of  appellant's  empk^ees, 
which  unexpectedly  broke  her  journey,  she  saw  a  place  where  she  would  have 
to  alight  which  appeared  to  her  to  be  safe,  and  which  revealed  to  her  nothing 
of  its  dangerous  condition.  The  dirt  may  have,  apparently  to  her,  so  embraced 
and  been  combined  with  the  st^mes  as  to  give  her  no  suggestion  or  warning 
that  it  might  be  loose,  and  cause  her  foot  to  turn.  She  was  required  to  leave 
the  car  on  its  west  side,  with  the  sun  shining  directly  in  her  eyes.  The  cir- 
cumstances of  her  alighting  and  the  conditions  present  did  not  give  time  or 
opportunity  for  close  inspection  of  the  place  where  i^e  must  alight,  and  the 
rule  of  ordinary  care,  as  applied  to  her  conduct,  did  not  require  a  close  and 
critical  study  of  the  ground  before  she  trusted  herself  upon  it.  She  had  not 
completed  the  passage  of  the  trip  on  which  appellant  was  carrying  her,  and  she 
was  still  its  passenger,  to  whom  it  owed  a  duty  involving  a  high  degree  of 
care  for  her  safety.  And  while  she  was  not  absolved  from  using  ordinary  care 
in  getting  off  the  car,  such  care  is  affected  by  the  circumstances  and  conditions, 
and  the  fact  that  she  was  entitled  to  rely  to  some  extent  on  the  belief  that  she 
would  not  be  required  to  alight  at  an  unfit  and  dangerous  place. 

The  second  basis  of  appellant's  contention,  that  it  should  have  had  judgment 
on  the  answers,  is  that  the  facts  established  by  certain  answers  are  fatally  at 
variance  with  those  alleged  as  constituting  the  cause  of  action.  The  complaint 
avers  that  appellee  suffered  her  injuries  in  the  act  of  getting  off  the  car,  as 
ahe  stepped  therefrom  upon  the  ground.  It  is  earnestly  contended  by  counsd 
for  appellant  that  the  answers  show  that  appellee  was  injured  by  stepping  on 
broken  rock  while  walking,  after  she  had  alighted  from  the  car.  The  inter- 
rogatories and  the  answers  thereto,  which  are  relied  on  to  sustain  this  conten- 
tion, are  as  follows: 

"(22)  Did  the  plaintiff  then  and  there  step  off  the  car  of  the  defendant 
traction  company,  on  said  Vinoennes  street,  to  the  street  below?  Answer: 
Yes. 
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''(23)  After  so  doing,  did  the  plaintiff  then  and  there  step  on  the  broken 
rock  in  the  street?    Answer:    Yes. 

"(24)  In,  as  aforesaid,  stepping  on  said  broken  rock,  did  one  of  plaintifiTt 
feet  turn  and  cause  the  injury  she  complained  of?    Answer:    Yes. 

"(25)  Was  the  aforesaid  injury  the  only  injury  plaintiff  received  <m  thai 
occasion^    Answer:    Yes." 

It  may  be  said  that  no  interrogatory  was  submitted  to  the  jury,  making 
inquiry  as  to  how  appellee  was  injured,  which  involved  any  other  act  than 
alighting,  or  any  other  place  than  the  ground,  to  be  reached  at  once  by  step- 
ping from  the  car.  This  time  and  place  and  manner  are  indicated  by  all  of 
them  which  relate  to  the  question,  unless  the  words  "  after  so  doing  "  in  inter- 
rogatory No.  23  is  such  a  departure  as  to  show  that  she  was  injured  while 
walking,  after  she  had  alighted.  Taking  all  of  the  interrogatories  and  their 
answers  together,  it  is  not  clear  that  they  show,  either  that  appellee  was 
injured  while  walking,  after  the  act  of  getting  off  of  the  car  was  completed, 
or  that,  if  she  was  so  injured,  the  variance  was  material.  If  she  had  stepped 
from  the  car  to  the  ground,  and  then,  in  taking  another  step  to  make  the 
transfer  to  the  waiting  car,  had  been  injured  by  the  unsafe  conditions  alleged 
to  exist  in  the  place  where  she  was  required  to  leave  the  car,  it  must  be  kept 
in  mind  that  she  was  still  appellant's  passenger,  doing  what  was  required  of 
her,  as  such,  to  complete  her  journey,  and  appellant  owed  her  that  degree  of 
care  incumbent  upon  a  common  carrier  of  passengers  to  guard  her  against 
injury.  But  we  are  not  obliged  to,  nor  do  we,  resolve  either  of  these  ques- 
tions. Another  interrogatory  and  its  answer  make  it  unnecessary.  It  may 
be  conceded  that  the  construction  of  the  interrogatories  and  the  answers  to 
them,  above  set  out,  must  be  in  accord  with  the  contention  of  counsel,  and  still 
the  general  verdict  must  remain  unaffected;  for  interrogatory  No.  10  and  its 
answer  establish,  in  express  and  imequivocal  words,  that  in  attempting  to 
alight  from  the  car  appellee  stepped  on  a  loose  stone,  or  stones,  and  sprained 
her  ankle.  These  conflicting  interrogatories  and  answers  neutralize  and 
destroy  each  other,  and  the  rule  that,  if  answers  of  the  jury  to  questions  of 
fact  are  inconsistent  with  or  contradictory  of  each  other,  the  special  findings 
will  not  overthrow  the  general  verdict  is  too  well  established  to  require  the 
citation  of  authorities.  The  court  did  not  err  in  overruling  the  motion  for 
judgment  on  the  answers. 

Involved  in  the  action  of  the  court  in  overruling  appellant's  motion  for  a  new 
trial  is  the  contention  that  the  evidence  fails  to  establish  negligence  on  the 
part  of  appellant,  and  that  it  does  show  that  appellee  was  guilty  of  contribu- 
tory negligence.  There  is  an  earnest  controversy  between  counsel  for  the 
opposing  parties  as  to  the  degree  of  care  by  which  appellant's  duty  to  appellee 
should  be  measured.  The  rule  which  requires  a  carrier  of  passengers  to  exer- 
cise the  highest  degree  of  care  for  the  safety  of  its  passengers  consistent  with 
the  practical  operation  of  its  road,  and  which  is  generally  applied  to  the 
actual  progress  of  the  passenger  on  the  journey  undertaken,  applies  to  street 
railroads.  Citizens'  Street  Railroad  v.  Twiname,  111  Ind.  587,  13  N.  E.  55; 
Prothero  v.  Citizens*  St.  Ry.  Co.,  134  Ind.  431,  33  N.  E.  766;  Conner  v.  Citizens* 
St.  Ry.  Co.,  146  Ind.  430,  441,  46  N.  E.  662;  Citizens'  St.  Ry.  Co.  v.  Jolly,  161 
Ind.  80,  90,  67  N.  E.  035;  Anderson  v.  Citizens'  St.  Ry.  Co.,  12  Ind.  App.  194, 
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197,  88  N.  E.  1109;  HAimiuAd,  etc^  Ry.  Co.  v.  Spyiehalaki,  17  Ind.  App.  7,  46 
N.  £.  47 ;  aticens'  St.  Ry.  Co.  y.  Hoffbauer,  28  Ind.  App.  614,  ^^0,  56  N.  £.  54; 
Ft  Wayne  Tr.  Co.  ▼.  Monrilins,  81  Ind.  App.  464,  66  N.  E.  804;  Crump  t. 
DayiB,  88  Ind.  App.  88,  70  N.  E.  886;  Terre  Haute  Tr.  Co.  v.  Payne,  45  Ind. 
App.  132,  89  N.  E.  413;  Thornton  on  Negligence,  S  2072. 

Bat  it  is  contended  by  counael  for  appellant  that  this  mle  is  not  the  proper 
one  to  gauge  the  duty  of  appellant,  under  the  facts  in  this  case,  but,  on  the 
contrary,  that  the  rule  which  requires  only  ordinary  care  of  railroad  carriers, 
in  providing  and  maintaining  saie  and  conyenient  places  for  the  ingress  and 
egress  of  passengers  to  and  from  their  trains  at  regular  stopping  places, 
should  apply.  Pennsylvania  Co.  t.  Marion,  104  Ind.  239,  3  N.  E.  874;  Pitts- 
burg R.  Co.  Y.  Harris,  88  Ind.  App.  77,  77  N.  E.  1061 ;  Elliott  on  Railroads, 
11590. 

There  are  obvious  reasons  why  the  care  to  be  exacted  from  appellant,  under 
the  circumstances  of  this  case,  should  not  be  narrowly  limited  by  this  latter 
rule.  The  circumstances  and  conditions  which  produced  appellee's  injury  in 
this  case  are  more  complex  than  those  which  usually  admit  an  application  of 
it.  The  obstruction  of  the  street  by  the  work  cars,  which  stopped  the  car  on 
which  appellee  was  a  passenger  at  an  unusual  place  in  the  middle  of  a  square, 
the  condition  of  the  disembarking  place,  the  compulsion  under  which  appellee's 
journey  was  interrupted,  and  she  was  required  to  leave  the  car  at  an  unusual 
and  unfit  place,  were  all  brought  about  by  appellant.  But  ordinary  care  dbbs 
and  flows  with  the  danger  to  be  fairly  anticipated  by  a  man  of  reasonable 
prudence  from  the  circumstances  and  conditions  involved  in  each  case.  Where 
the  danger  indicated  is  small,  ordinary  precaution  and  care  required  to  avert 
it  are  not  great.  Where  the  danger  to  be  anticipated  is  great,  ordinary  care 
may  call  for  the  highest  vigilance,  activity  and  unremitting  attention  to  guard 
against  it. 

And,  even  yielding  to  the  insistence  of  counsel  that  appellant's  duty  was 
satisfied  with  ordinary  care,  it  cannot  be  ruled,  as  a  matter  of  law,  that  the 
evidence  does  not  show  a  violation  of  duty.  There  was  evidence  that  appellee 
got  on  one  of  appellant's  cars  at  one  end  of  the  line  over  which  it  ran  to  go 
to  the  other  terminus,  and  paid  her  fare.  She  carried  with  her  a  light  suit 
case.  The  car  went  part  of  the  route  to  a  point  on  one  of  the  streets  in  which 
the  track  was  laid,  about  midway  between  cross  streets,  where  it  was  stopped 
close  to  two  cars,  which  were  in  use  by  appellant  in  doing  reconstruction  work 
on  its  track  in  the  street.  This  work  was  being  done  by  appellant  preliminary 
to  a  permanent  improvement  of  the  street  by  the  city.  It  had  excavated  in 
the  street,  and  had  thrown  out  dirt  and  stones.  The  car  on  which  appellee  was 
a  passenger  had  a  door,  platform  and  steps  at  both  ends.  Thero  were  other 
passengers  besides  appellee,  who  was  nearer  the  rear  end  of  the  car  than  the 
front  When  the  car  stopped  the  conductor  or  motorman  opened  the  door  at 
the  front  end  of  the  car  and  called  out  generally  to  the  passengers  to  change 
cars  and  transfer,  but  he  did  not  direct  them  to  go  out  at  the  rear  end.  No 
direction  was  given  appellee  as  to  which  door  she  should  take  in  leaving  the 
car.  The  other  passengers  went  out  at  the  front  door,  and  she  followed  them, 
carrying  her  suit  case  in  her  right  hand.  The  step  was  about  two  feet  from 
the  ground  below,  which  was  rough  and  covered  with  loose  dirt  and  stones. 
There  was  no  board,  platform  or  step,  and  no  person  there  to  aid  her  in  getting 
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off  of  the  car.  In  accordance  with  instructionB  to  change  oars,  she  stepped 
down  as  carefully  aa  she  could.  She  tried  to  avoid  any  accident,  but  stepped 
on  a  loose  stone  that  she  did  not  see;  it  turned  her  ankle,  and  she  fell  on  her 
knees.  The  conductor  and  motorman,  who  had  both  left  the  car  before  she 
did,  and  were  talking  together  at  the  street  curb,  came  and  helped  her  up. 
Appellee  had  frequently  ridden  on  this  line  of  road,  but  had  been  away  on  a 
short  visit,  and  had  never  made  a  transfer  on  the  line  before. 

TEe  evidence  also  shows  that  when  the  car  stopped  appellant's  employees 
placed  a  wide  board  on  the  step  at  the  rear  entrance  to  the  car,  which  extended 
thence  across  the  rough  portion  of  the  street  towards  the  curb.  Upon  this 
fact,  the  assumptions  that  appellant  had  fully  discharged  its  duty  to  appellee, 
and  that  appellee  was  guilty  of  contributory  negligence,  rest.  This,  however, 
is  not  so.  The  front  door  being  available  for  exit  from  the  car,  the  duty  of 
i^pellant  did  not  end  with  the  placing  of  the  board  at  the  rear.  Appellee 
should  have  been  directed  to  it.  Both  assumptions  would  be  valid  if  appellee 
had  been  directed  to  leave  the  oar  by  the  rear  step,  where  the  board  was  placed, 
and  possibly  if  she  had  known  it  was  there  to  aid  the  safe  egress  of  the 
passengers,  and  took  the  other  way  of  her  own  undirected  volition.  But  she 
did  not  know  of  the  board,  and  the  evidence,  as  above  set  forth,  shows  an 
allurement,  if  not,  indeed,  a  positive  direction,  for  appellee  to  leave  the  car  at 
the  front  entrance.  We  think  the  jury  was  clearly  warranted  in  finding  that 
appellant  was  guilty  of  negligence,  and  that  appellee  was  not. 

Brief  criticism  is  made  of  four  instructions  tendered  by  the  appellee  and 
given  by  the  court.  What  has  been  said  in  considering  the  other  questions 
applies  to  the  objections  to  two  of  the  instructions,  and  it  is  clear  that  the 
jury  was  not  misled,  to  the  harm  of  appellant,  by  the  giving  of  the  other  two^ 
even  if  they  be  justly  subject  to  the  complaint  made  of  them. 

The  judgment  of  the  lower  court  is  affirmed. 


BIRMINOHAM  BY.,  LIGHT  ft  POWEB  CX).  v.  SAXON. 

(Alabama — Supreme  Gburt.) 

CantrOfuiarif  Negligence  of  PedettrUin  In  Stepping  on  Traek  wW^ 
Knawiedge  ThaJt  He  CauMd  Not  Crom  WUKaut  Being  8tr%iek;  Pleads 
Ing;  An&wer  Alleging  ContH&utary  Negligence;  Evidence;  Opinion; 
lUuetration  1>y  Motorman  as  to  Stopping  of  Oar;  Duty  of  Motorman 
Toward  Person  Approaching  Track. 

DmrENDAVT  appeals  from  judgment  for  plaintiff.     Beported  69  So.  584. 

Count  3  is  in  subsequent  negligence  for  a  negligent  failure  of  the  servants 
of  the  defendant  to  use  all  means  at  their  command  to  prevent  the  car  from 
running  against  plaintiff's  intestate  after  becoming  aware  of  his  perfl,  when, 
by  the  use  of  such  means,  the  accident  might  have  been  avoided.  The  plain- 
tiff's intestate  was  crossing  the  track  at  a  public  crossing,  as  alleged  in  count 
3,  when  he  was  struck  and  killed. 
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Plea  6  it  as  follows:  "  Defendant  sajs  that  plaintifTs  intestate  ToluntaiHy 
left  a  place  of  safety  l^  the  side  of  defendant's  track  at  said  crossing,  and 
from  which  position  by  the  said  side  of  the  track,  at  the  said  crossing,  his 
yiew  of  the  approaching  ear  was  unobstructed,  and,  well  knowing  that  defend- 
ant's car  was  rapidly  approaching,  he  measured  the  distance  and  took  the 
chances  of  crossing  the  track  before  the  car  reached  him,  and  attempted  to 
cross  said  track  immediately  in  front  of  the  moving  car,  and  in  such  close 
proximity  thereto  that  no  preventive  effort  on  the  part  of  defendant's 
employees  in  charge  of  said  car  could  have  prevented  injury  to  him,  and  by 
his  own  gross  and  redcless  n^ligence  and  wanton  conduct  in  this  regard  he 
proximately  contributed  to  the  injury  and  death." 

(6)  "Defendant  says  that  plaintiff's  intestate  was  himself  guilty  of  negli- 
gence which  proximately  contributed  to  his  injury  and  death,  which  negli- 
gence consisted  in  this:  The  plaintiff's  intestate  attempted  to  cross  the  said 
track  in  front  of  defendant's  moving  car  without  looking  and  listening  for 
the  approach  of  a  car,  and  well  knowing  that  said  car  was  approaching,  and 
in  such  dose  proximity  that  no  preventive  effort  on  the  part  of  the  employees 
or  servants  in  charge  of  said  car  could  have  prevented  the  injury  after  the 
peril  of  plaintiff's  intestate  became  known  to  them,  or  after  he  stepped  on  the 
track  on  which  said  car  was  moving." 

(N)  "The  defendant  says  that  plaintifi^s  intestate  was  himself  guilty  of 
negligence  which  proximately  contributed  to  his  injury  and  death  in  this: 
That  said  intestate  went  upon  or  dangerously  near,  or  attempted  to  cross, 
the  railway  track  of  defendant  in  front  of  and  in  dangerous  proximity  to  an 
electric  car,  which  was  then  and  there  approaching  on  said  track,  without 
looking  for  said  car." 

(11)  "The  defendant  says  that  plaintiff's  intestate  was  himself  guilty  of 
negligence  which  proximately  contributed  to  his  alleged  death  in  this:  Said 
intestate,  after  having  looked  for  defendant's  said  car,  and  having  seen  the 
same  then  and  there  approaching  on  said  track,  nevertheless  negligently  went 
upon  or  dangerously  near  said  track  in  front  of  and  in  dangerous  proximity 
to  said  car,  which  was  then  and  there  approaching  on  said  track." 

(12)  "Defendant  says  that  plaintiff's  intestate  was  himself  guilty  of  negli- 
gence which  proximately  contributed  to  his  alleged  death  in  this:  Said  intes- 
tate went  upon  or  dangerously  near,  or  attempted  to  cross,  the  railway  track 
of  defendant  in  front  of,  and  in  dangerous  proximity  to  an  electric  car,  which 
was  then  and  there  approaching  on  said  track,  and  negligently  failed  to 
listen  for  said  car  before  doing  same." 

(13)  Same  as  12. 

(14)  "Defendant  says  that  plaintiff's  intestate  was  himself  guilty  of  negli- 
gence which  proximately  contributed  to  his  alleged  death  in  this:  Said 
intestate  approached  said  track,  for  the  purpose  of  crossing  it,  at  the  point 
at  which  he  was  struck  by  said  car,  and  before  going  upon  said  trade  for 
such  purpose  did  not  stop  and  look  for  said  car,  and  at  the  time  that  intes- 
tate voluntarily  went  upon  said  track  said  car  was  approaching  said  point, 
and  said  intestate  could  have  seen  said  car  in  time  to  have  avoided  being 
struck  by  it,  had  he  stopped  and  looked  for  it  before  going  upon  said  track." 

(15)  "Contributory  negligence  in  this:  Plaintiff's  intestate  negligently 
attempted  to  cross  the  track  ol  the  defendant^  aforesaid,  without  looking  or 
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listening  for  the  approach  of  the  said  car  of  the  defendant,  then  and  there 
approaching  on  said  track  in  dangerous  proximity  to  him;  and  defendant 
avere  that  the  plaintiff's  intestate  thus  negligently  attempted  to  cross  the 
track  of  the  defendant,  as  aforesaid,  with  knowledge  of  the  danger  of  so 
doing,  and  well  knowing  that  to  so  cross  the  said  tracks,  as  aforesaid,  would  - 
imperil  and  endanger  his  life  by  collision  with  an  approaching  car." 

(16)  "Contributory  negligence,  in  that  defendant  says  that,  with  knowl- 
edge that  said  car  was  approaching  the  point  on  said  track  at  which  it  struck 
said  intestate,  and  would  probably  pass  said  point  before  said  intestate  could 
get  entirely  across  said  track,  the  said  intestate  voluntarily  undertook  to 
cross  said  track  at  said  point,  and  was  injured  and  killed  by  being  struck  by 
said  car  at  said  point  before  he  had  entirely  crossed  said  track ;  said  intestate 
having  attempted  to  cross  said  track  without  having  informed  said  servants 
or  agents  of  his  purpose  to  do  so,  and  without  having  been  assured  by  them 
that  it  would  be  safe  for  him  to  do  so." 

(A)  "Contributory  negligence  in  this:  Said  intestate  having  seen  the 
defendant's  car  which  struck  him  approaching  the  point  at  which  he  was 
struck  by  it  at  a  high  rate  of  speed,  and  knowing  that  it  was  probable  that 
said  car  would  continue  to  run  at  said  speed  while  passing  over  the  point 
at  which  said  intestate  was  struck,  nevertheless  negligently  ran  in  front  of 
said  car  at  said  point,  which  the  same  was  approaching  said  point,  at  said 
high  rate  of  speed,  and  was  in  dangerous  proximity  to  said  point,  knowing 
that  it  was  probable  that  he  would  not  have  time  to  go  across  defendant's 
track  at  said  point  before  being  struck  by  said  car,  unless  the  speed  thereof 
was  reduced  before  said  car  reached  said  point,  and  without  any  assurance 
that  its  speed  would  be  reduced  before  it  reached  said  point." 

(B)  "Contributory  negligence  in  this:  After  the  said  servant  of  the 
defendant  became  aware  of  said  intestate's  peril  of  being  nm  against  by  said 
car,  said  intestate,  well  knowing  that  said  car  was  approaching  the  point  at 
which  he  was  struck  by  it  at  a  rapid  rate  of  speed,  and  without  any  assur- 
ance that  its  speed  would  be  reduced  before  passing  said  point,  negligently 
attempted  to  cross  said  track  on  which  said  car  was  being  run  at  said  point, 
when  said  car  was  in  dangerous  proximity  to  said  point,  and  was  being  nm 
at  such  high  rate  of  speed,  and  was  killed  while  making  said  attempt." 

(C)  "Contributory  negligence  in  this:  After  the  said  agents  or  servants 
became  aware  of  said  intestate's  peril  of  being  nm  against  by  said  car,  the 
said  intestate  saw  the  said  car  approaching  at  a  high  rate  of  speed  the 
point  on  track  of  defendant  at  which  he  was  struck  by  it,  and  in  dangerous 
proximity  thereto,  and  thereafter,  knowing  that  it  was  probable  that  it 
would  be  impossible  for  him  to  cross  said  track  before  said  car  reached  said 
point,  unless  the  speed  thereof  was  reduced,  and  without  any  assurance  that 
the  speed  of  said  car  would  be  reduced  before  reaching  said  point,  and  fully 
appreciating  his  peril,  said  intestate  negligently  attempted  to  cross  said  traLda 
at  such  point,  and  was  struck  by  said  car  while  making  such  attempt." 

(D)  "Contributory  negligence  in  this:  After  said  agents  or  servants 
became  aware  of  said  intestate's  peril  of  being  run  against  by  said  car,  the 
said  intestate  became  aware  that  said  car  was  approaching  at  a  high  rate  of 
speed  the  point  on  said  track  at  which  he  was  struck  by  it,  and  would  proba- 
bly pass  said  point  before  he  could  cross  said  track  at  said  point,  he  being  C3 
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said  track  near  one  side  thereof,  and  said  intestate  negligently  failed  to  get 
off  of  said  track  at  said  side,  as  he  might  have  done  by  the  exercise  of  rea- 
sonable care  and  prudence,  and  thereby  avoided  being  struck  by  said  car,  but 
negligently  attempted  to  cross  to  the  other  side  of  said  track,  and  was  strudc 
by  said  car  while  making  such  attempt.'' 

(E)  **  Oontributoiy  negligence  in  this:  After  said  agents  and  serrants  in 
charge  of  said  car  became  aware  of  said  intestate's  peril  of  being  run  against 
by  said  car,  said  intestate  went  upon  and  attempted  to  cross  said  trade  on 
which  said  car  was  being  run,  without  stopping  and  looking  for  cars  iHiieh 
might  be  approaching  the  point  on  said  track  at  whidi  he  went  upon  and 
attempted  to  cross  the  same,  as  aforesaid." 

(G)  "Contributory  negligence  in  this:  After  the  said  agents  and  serrants 
of  the  defendant  became  aware  of  said  intestate's  peril  of  being  run  against 
by  said  car,  said  intestate  saw  said  car  approaching  at  a  high  rate  of  speed 
the  point  on  the  trek  of  defendant  at  whidi  he  was  struck  l^  it,  and  in  dan- 
gerous proximity  to  it,  and  thereafter,  knowing  that  it  was  highly  probable 
that  it  would  be  impossible  for  him  to  cross  said  track  before  the  said  car 
passed  the  point  at  which  he  was  strudc  by  it,  and  that  it  was  highly  probable 
that  the  speed  of  said  car  could  not  be  suffidently  reduced  to  prevent  its 
passing  said  point  before  he  could  cross  said  track  at  said  point,  and  without 
any  assurance  that  its  speed  would  be  reduced  sufficiently  to  enable  him  to 
cross  said  track  at  said  point  in  safety,  said  intestate  negligently  attempted 
to  cross  said  track  at  said  point,  appreciating  the  danger  of  doing  so  as  fully 
and  well  as  said  servants  and  agents  appreciated  the  same,  and  said  intestate 
was  struck  by  said  car  while  so  attempting  to  cross  said  track." 

The  exceptions  to  evidence  sufficiently  appear  from  the  opinion.  Hie 
following  charges  were  refused  to  the  defendant: 

(5)  "I  charge  you  that,  if  the  motorman  in  charge  of  said  car  did  not 
have  time  to  reverse  the  same  after  becoming  aware  of  the  peril  of  plaintiff's 
intestate  before  the  car  struck  such  intestate,  then  said  motorman  was 
guilty   of  no   negligence    in   failing  to   reverse   the   car." 

(6)  "If,  after  considering  all  the  testimony  in  this  case,  your  minds  are 
left  in  a  state  of  confusion  as  to  whether  or  not  plaintiff  should  recover  in 
this  case,  you  cannot  find  for  the  plaintiff." 

(7)  Covered  by  charge  given. 

(10)  "I  charge  you,  gentlemen  of  the  jury,  that,  if  you  believe  the  evi- 
dence in  this  case,  you  cannot  find  that  plaintiff's  intestate  was  in  a  perilous 
position  before  some  part  of  his  body  got  on  or  was  near  the  track  on  which 
the  car  that  struck*  him  was  being  run,  and  that  said  car  would  strike  such 
part  of  his  body  in  running  over  the  track  at  the  place  where  said  intestate 
was  on  the  same,  or  near  there,  as  stated  above." 

(11)  "I  charge  you  that  all  that  the  motorman  in  charge  of  said  car 
was  required  to  do  after  becoming  aware  of  the  peril  to  plaintiff's  intestate 
was  to  use  such  means  as  were  at  hand,  in  a  skilful  manner,  to  stop  said  car; 
and,  if  you  are  reasonably  satisfied  from  the  evidence  in  this  ease  that  he 
did  80,  you  must  find  for  the  defendant  under  the  third  count  of  the  com- 
plaint, as  amended." 

<12)  "I  charge  you  that,  even  if  you  bdieve  from  the  evidence  in  this 
ease  that  the  motorman  in  charge  of  defendant's  car  that  strudc  plaintiff's 
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inieBtate  saw  said  intestate  numing  toward  the  track  on  which  said  car  was 
being  run,  he  had  the  right  to  assume  that  said  intestate  would  stop  and  listen 
for  said  car  before  actually  going  on  the  said  track;  and  it  did  not  become 
incumbent  upon  said  motorman  to  make  any  effort  to  stop  this  car  until  the 
circumstances  indicated  to  him  that  it  was  probable  that  said  intestate  would 
not  stop  and  look  before  going  upon  said  track.** 

(13)  "If  the  jury  believe  from  the  evidence  that  plaintifTs  inttetate 
approached  the  railroad  crossing  wishing  to  cross,  and  that  he  saw^  and 
heard  the  oar  approaching,  and  that  he  for  himself  measured  the  distance  and 
the  time  that  it  would  take  him  to  cross,  and,  acting  upon  his  own  judgment^ 
undertoc^  to  cross  in  front  of  said  approaching  car,  then  I  charge  you  that  he 
assumed  the  risk  of  injury  in  crossing  in  front  of  said  car;  and  his  adminis- 
trator cannot  hold  defendant  responsible  in  this  action,  if  you  believe  from 
the  evidence  that  the  deceased  was  injured  in  crossing  the  trade  in  front  of 
said  car,  unless  the  intention  of  plaintiff's  intestate  was  apparent  to  the 
motorman  operating  said  car,  and,  after  his  perilous  intention  and  conduct 
became  apparent,  by  the  exercise  of  due  care  and  diligence,  the  injury  could 
have  been  avoided." 

(14)  "If  you  are  reasonably  satisfied  from  the  evidence  that  the  motor- 
man  saw  the  deceased  at  or  near  the  track,  but  it  also  became  apparent  to 
the  motorman  that  the  deceased  saw  the  approadiing  car,  and  was  in  such  a 
position  as  to  have  gotten  out  of  the  way  of  danger,  the  motorman  would 
have  the  right  to  presume  thai  the  deceased  would  get  out  of  the  way  of 
danger,  until  by  his  conduct  he  showed  that  it  was  not  his  purpose  so  to  do; 
and  it  would  be  the  duty  of  the  motorman  to  begin  to  stop  the  car  only  from 
the  moment  that  the  deceased's  conduct  made  it  reasonably  manifest  that 
he  did  not  intend  to  get  out  of  the  way,  or  when,  from  deceased's  position,  it 
became  reasonably  manifest  that  he  could  not  reasonably  extricate  himself 
from  his  peril;  but  the  motorman,  acting  with  reasonable  prudence  and  in 
good  faith,  might  delay  using  such  preventive  efforts  until  too  late  to  avoid 
the  collision.     In  whidi  event  the  defendant  would  not  be  liable." 

Count  2  is  as  follows:  "Plaintiff  sues  as  administrator  of  the  estate  of 
H.  F.  Saxon,  and  claims  of  the  defendant,  a  body  corporate,  owning  and 
operating  an  electric  street  railway  in  the  county  of  Jefferson,  State  of 
Alabama,  $100,000,  for  that,  to  wit,  February  22d,  plaintiff's  intestate,  while 
in  the  act  of  crossing  the  street  railway  aforesaid  at  a  public  crossing,  was 
run  against  and  killed  by  a  car  on  the  track  of  the  railway  aforesaid,  in  the 
county  and  State  aforesaid.  Plaintiff  avers  that  the  death  of  his  intestate 
was  proximately  caused  by  the  wanton,  wilful,  or  intentional  conduct  of  the 
servants  or  agents  of  the  defendant  while  acting  within  the  line  and  scope  of 
their  employment,  which  wanton,  wilful,  or  intentional  conduct  consisted  in 
this:  The  servants  or  agents  aforesaid  wantonly,  wilfully,  or  intentionally 
ran  a  car  against  plaintiff's  intestate,  with  knowledge  that  plaintiff's  intes- 
tate would  probably  be  injured  thereby,  and  with  reckless  disregard  of  the 
consequence." 

(3)  Same  as  2  down  to  and  including  the  words  ''the  county  and  State 
aforesaid,"  where  they  last  occur  therein,  and  adds:  ''plaintiff  avers  that 
the  death  of  his  intestate  was  proximately  caused  by  the  negligence  of  the 
defendant's  servants  or  agents  whUe  acting  within  the  line  and  scope  of  their 
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employment,  which  negligence  consisted  in  thii:  Said  servants  or  agents 
negligently  failed  to  use  all  the  means  at  their  command  to  prevent  said  car 
from  running  against  plaintiff's  intestate  alter  becoming  aware  of  said  intes- 
tate's peril  of  being  nm  against  by  said  car,  when,  by  the  use  of  said  meanm, 
said  car  would  have  been  prevented  from  running  against  said  intestats^  sad 
his  death  would  have  been  avoided." 

Opinion  by  Simpson,  J.: 

This  action  is  by  the  appellee  against  the  appellant  for  damsges  on  aecoonft 
of  the  death  of  the  plaintiff's  intestate  from  being  stmok  1^  a  car  of 
defendant's 

The  first  assignment  of  error  insisted  on  is  that  the  court  erred  in  sustain- 
ing the  demurrer  to  plea  5  as  an  answer  to  count  3  of  the  complaint.  The 
court  erred  in  sustaining  the  demurrer  to  said  plea.  The  plea  showed  a 
knowledge  of  the  danger  by  alleging  that  the  intestate,  "weU  knowing  that 
defendant's  car  was  rapidly  approaching,**  ''measured  the  distance  and  took 
the  chances  of  crossing  the  track  before  the  car  reached  him,  and  attempted 
to  cross  said  track  immediately  in  front  of  said  moving  car ;  **  and  it  shows 
that  such  negligence  was  subsequent  to  the  n^ligence  of  the  defendant  (if 
there  was  such)  in  failing  to  use  preventive  efforts,  after  discovery  of  the 
peril  of  the  intestate,  by  alleging  that  said  intestate  left  a  place  of  safety, 
and  thus  stepped  immediately  in  front  of  said  rapidly  approaching  car  *'m 
such  close  proximity  thereto  that  no  preventive  efforts  on  the  part  of  the 
employees  of  defendant  in  charge  of  said  car  could  have  prevented  injury  to 
him."  If  it  was  in  such  close  proximity  that  no  preventive  efforts  could  have 
prevented  the  injury,  it  necessarily  follows  that,  if  there  was  any  subsequent 
negligence  on  the  part  of  the  defendant,  it  must  have  been  before  said  act  0^ 
contributory  negligence  by  the  intestate. 

In  the  case  of  Johnson  v.  Birmingham  Railway,  Light  ft  Power  Co.,  149 
Ala.  520,  531,  534,  43  South.  33,  the  plea,  in  addition  to  being  alleged  in  the 
alternative,  does  not  show  as  definitely  as  does  the  one  in  this  case  the  knowl- 
edge of  the  peril  and  the  time  when  the  n^ligeno  occurred;  and  the  court 
held  that  it  simply  set  up  a  condition. 

In  the  case  of  Anniston  Electric  ft  Gas  Co.  v.  Rosen,  159  Ala.  195,  200,  48 
South,  798,  133  Am.  St.  Rep.  32,  the  only  c(mtributory  n^ligence  alleged  was 
initial,  and  not  subsequent. 

In  the  case  of  Louisville  ft  Nashville  Railroad  Co.  y.  Calvert,  170  Ala.  566, 
672,  54  South.  184,  the  plea  does  not  allege  any  facts  showing  the  distance 
at  which  the  cars  were  when  plaintiff  attempted  to  cross,  whether  the  danger 
was  obvious  to  plaintiff,  or  whether  it  was  before  or  after  the  initial  negli- 
gence of  defendant.  In  fact,  as  said  by  the  court,  it  alleged  the  negligenos 
itself  only  as  a  conclusion. 

What  has  been  said  as  to  plea  5  applies,  also,  to  the  demurrers  to  plea  6. 

There  was  no  error  in  sustaining  the  demurrer  to  plea  10  as  an  answer  to 
eount  3  of  the  complaint.  No  facts  are  alleged,  showing  that  the  negligence 
of  the  intestate  was  subsequent  to  that  of  the  defendant,  if  there  was  such. 
For  the  same  reason  there  was  no  error  in  sustaining  the  demurrer  to  plea  11. 

There  was  no  error  in  sustaining  the  demurrer  to  plea  12.     It  does  not 
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skow  that  the  intestate  was  aware  of  the  peril.  For  the  reasons  above 
afsigned,  there  was  no  error  in  sustaining  the  demurrers  to  pleas  13  and  14. 

For  reasons  already  stated,  and  because  plea  15  states  simply  conclusions, 
and  not  facts,  there  was  no  error  in  sustaining  the  demurrer  to  said  plea. 

There  was  no  error  in  sustaining  the  demurrer  to  plea  16.  Besides  being 
otherwise  defective,  said  plea  does  not  state  that  the  negligence  complained 
of  was  the  proximate  cause  of  the  injury. 

There  was  no  error  in  sustaining  the  demurrer  to  plea  A.  It  does  not 
show  that  the  negligence  complained  of  as  contributory  was  subsequent  to 
the  alleged  negligence  of  the  defendant  after  the  discovery  of  intestate's  peril. 

There  was  no  error  in  sustaining  the  demurrr  to  plea  B.  While  said  plea 
does  allege  that  intestate  knew  that  the  car  was  approaching,  and  in  a  sub- 
sequent part  alleges  that  he  attempted  to  cross  when  the  car  was  in  dan- 
perous  proximity,  yet  it  does  not  allege  that  intestate  knew  it  was  in  dan- 
gerous proximity. 

There  was  error  in  sustaining  the  demurrer  to  plea  C.  Said  plea  sets  up 
all  the  elements  of  contributory  negligence  subsequent  to  the  negligence  of 
defendant.  It  is  hypercritical  to  say  that  it  does  not  appear  where  the 
intestate  was  when  an  appreciation  of  his  peril  dawned  on  him.  It  states 
distinctly  that,  "fully  appreciating  his  said  peril,"  he  attempted  to  cross. 
In  other  words,  at  the  time  he  attempted  to  cross,  he  fully  appreciated  the 
peril.  As  to  this  point  Matfielo,  Satbb,  and  Somebville,  JJ.,  concur,  and 
DowDELL,  C.  J.,  and  Andebson  and  McClellan,  JJ.,  dissent.  For  the  same 
reasons  the  court  erred  in  sustaining  the  demurrer  to  plea  D. 

The  demurrer  to  plea  E  was  properly  sustained,  as  it  did  not  allege  that 
the  intestate  was  aware  of  the  danger  of  crossing  the  track. 

The  court  erred  in  sustaining  the  demurrer  to  plea  G,  as  it  correctly  states 
the  law. 

There  was  no  error  in  permitting  the  evidence  as  to  whether  the  looua  in 
quo  was  "a  thickly  populated  neighborhood,"  where  there  were  "numbers 
of  people  on  both  sides  of  the  track,"  etc.  Such  evidence  is  permissible,  in 
connection  with  other  evidence,  in  order  to  determine  whether  the  conditions 
at  such  place  were  such  as  to  impute  simple  negligence  or  wilful  or  wanton 
wrong  to  the  engineer  in  running  at  a  high  rate  of  speed  at  the  locality. 
Highland  Ave.  ft  Belt  R.  R.  v.  Sampson,  112  Ala.  425,  434,  20  South.  566; 
L.  &  N.  R.  R.  Co.  V.  Orr,  121  Ala.  489,  502,  26  South.  35;  Weatherly  v.  N., 
C.  ft  St.  L.  Ry.,  166  Ala.  687-590,  51  South.  959. 

There  was  no  error  in  overruling  the  objections  to  the  questions  as  to 
whether  Wilks  Station  was  a  regular  station  or  stopping  place,  etc.  Evi- 
dence as  to  the  locality  where  the  injury  was  received,  its  condition  and 
surroundings,  cannot  work  any  injury  to  either  party.  This  was  a  collective 
fact  to  which  any  witness  might  testify. 

For  the  same  reason,  there  was  no  error  in  permitting  the  evidence  as  to  at 
what  hour  of  the  day  the  crossing  was  most  used.  At  any  rate,  the  answers 
were  favorable  to  the  defendant,  and  it  was  not  injured  thereby.  Redus  v. 
Milner.  etc.,  R.  Co.,  41  South.  634;  A.  O.  S.  R.  R.  Co.  v.  Guest,  144  Ala.  383, 
39  South.  664;  A.  G.  8.  R.  R.  Co.  v.  Guest,  136  Ala.  354,  34  South.  968; 
B.  R.,  L.  ft  P.  Co.  V.  Ryan,  148  Ala.  76,  77,  41  South.  616;  Southern  Railway 
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Go.  y.  Forrister,  158  Ala.  483,  48  South.  69;  Birmingham  Soathern  Railway 
v.  Fox,  167  Ala.  284,  285,  52  South.  889. 

There  waa  no  reyersible  error  in  permitting  questions  and  answers  as  to 
whether  there  was  anything  to  prevent  the  motormaii  from  seeing  one  ooming 
out  of  the  store  and  crossing. 

There  was  no  error  in  permitting  the  witness,  John  Young,  to  testify  as 
to  the  best  and  quidcest  way  to  stop  a  oar  —  to  lessen  its  speed,  etc  He 
testified  that  he  had  been  a  motorman  for  between  seven  and  eight  years,  had 
had  experience  in  stopping  cars,  etc.;  and  the  court,  in  the  proper  exerete 
of  its  discretion,  allowed  the  testimony.  If  there  was  any  difference  between 
the  cars  that  the  witness  had  managed  and  the  one  in  question,  that  ooold 
have  been  brought  out  in  cross-examination. 

There  was  no  reversible  error  in  excluding  the  expression  l^  the  witness 
Oolbie,  after  he  had  stated  what  he  did  to  stop  the  car,  ''That  is  all  I  oould 
do."  In  the  first  place,  the  admission  of  expert  testimony  is  laigely  within 
the  discretion  of  the  trial  court.  Ala.  Oonsol.  C.  ft  I.  Co.  ▼•  Heald,  168  Ala. 
627,  53  South.  162;  Stewart  y.  Sloss-Sheffield  Steel  ft  L  Co.,  170  Ala.  550» 
54  South.  48.  The  witness  had  merely  testified  that  he  had  been  running  a 
ear  for  about  two  months,  and  there  was  no  evidence  as  to  his  expertnesa. 
In  addition,  the  material  question  was  not,  what  the  particular  motonnaa 
could  do,  but  what  a  skilful  one,  similarly  situated,  could  have  done.  BrofWB 
y.  St.  Louis  ft  San  Francisco  R.  R.  Co.,  171  Ala.  310,  55  South.  109;  L.  ft 
N.  R.  R.  Co.  V.  Young,  168  Ala.  564,  53  South.  213;  B.  R.,  L.  ft  P.  Co.  ▼. 
Morris,  163  Ala.  208,  209,  50  South.  198. 

There  was  no  error  in  permitting  the  motorman  to  illustrate,  with  his 
hands,  the  time  it  would  take  him  to  go  through  the  various  moticms  neces- 
sary to  reverse  the  lever,  etc,  in  order  to  stop  or  check  up  the  car.  Bdng 
an  expert,  and  familiar  with  the  amount  of  resistance  usually  met  with  in 
performing  these  services,  it  seems  that  he  would  automatically  make  the 
motions  in  about  the  time  usually  employed.  But,  however  that  may  apply, 
the  illustration  would  present  to  the  jury  a  better  idea  of  what  was  to  be 
done  than  could  be  explained  by  mere  words;  and  if  counsel  was  of  opinion 
that  it  would  take  more  time,  by  reason  of  the  resistance  of  the  levers,  that 
could  be  brought  out  on  cross-examination,  and  the  jury  could  judge  of  it 
and  give  such  weight  to  the  illustration  as  they  thou^t  proper.  This  bears 
no  analogy  to  the  case  of  Birmingham  Railway,  Light  ft  Power  Co.  y.  Hayes, 
153  Ala.  186,  44  South.  1032,  in  which  the  answer  was  the  mere  solving  of  a 
mathematical  proposition,  which  the  court  said  the  jury  could  work  out  as 
well  as  the  witness;  nor  to  the  case  of  Tesney  v.  State,  77  Ala.  38,  in  which 
"a  separate  and  distinct  experiment"  was  made  by  firing  at  a  coat;  nor  to 
the  Burgess  Case,  114  Ala.  596,  22  South.  169,  where,  also,  a  separate  and 
distinct  experiment  was  made  by  placing  children  in  the  supposed  position  of 
the  injured,  in  order  to  determine  whether  they  could  be  seen  at  a  certain 
distance;  nor  to  the  Collier  Case,  112  Ala.  682,  14  South.  327,  where  an 
experiment  was  also  sought  to  be  made  l^  pouring  a  liquid  fire  extinguisher 
on  cloth,  so  as  to  determine  what  injury  could  be  done  to  clothing  by  the 
eaplaaion  of  a  bottle  containing  the  extinguisher. 

To  the  question  to  the  motorman,  on  cross-examination,  "You  wanted  to 
make  town  as  soon  as  you  could  ?**  the  defendant  objected,  but  stated  no 
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ground  of  objection.  The  court  was  not  bound  to  cast  about  for  grounds 
to  sustain  the  objection,  and  consequently  cannot  be  placed  in  error  for  over- 
ruling the  same.  Diyer  y.  Lewis,  67  Ala.  654,  666;  B.  R.,  L.  ft  P.  Ck>.  ▼• 
Landrum,  158  Ala.  200,  46  South.  198,  127  Am.  St.  Rep.  25;  L.  ft  N.  R.  E. 
Co.  y.  Scale,  55  South.  238. 

The  witness  Ens^,  having  testified  that  he  was  instructed  in  the  duties 
of  motorman  by  Mr.  Walker,  who  had  previously  testified  to  the  same  fact^ 
was  asked:  ''What  did  Mr.  Walker  tell  you  was  the  most  effective  way  to 
stop  a  car  in  emergency  ''The  defendant  objected  to  said  question,  on  the 
ground  that  it  called  for  illegal,  irrdevant,  and  immaterial  testimony." 
The  objection  veas  overruled,  and  the  witness  answered:  "Well,  reversing 
was  the  quickest  way."  No  motion  was  made  to  exclude  the  answer.  It 
is  now  insisted  that  the  ruling  was  erroneous,  because  the  question  "does 
not  hypothesize  facts  in  issue,  does  not  limit  the  car  referred  to  to  the  char- 
acter of  car  alleged  to  have  struck  plaintiff's  intestate,"  and  because  Walker 
had  not  been  questioned  about  the  matter. 

The  broad  grounds  of  illegality  and  immateriality  do  not  cover  the  objec- 
tions insisted  on;  and,  where  a  party  states  particular  grounds  of  objection, 
he  VFsives  all  others.  Southern  Railway  Co.  v.  Gullatt,  158  Ala.  507,  48 
South.  472;  Garrett  y.  Trabue,  Davis  ft  Co.,  82  Ala.  232,  3  South.  149;  St.  L. 
ft  S.  F.  R.  R.  Co.  v.  Savage,  163  Ala.  58,  50  South.  113;  Broyles  v.  Central 
of  Georgia  Ry.  Co.,  166  Ala.  627,  62  South.  81,  139  Am.  St.  Rep.  50. 

The  answer  not  being  responsive  to  the  question,  and  tiiere  being  no 
moticm  to  exclude  the  answer,  the  court  could  not  be  put  in  error  for  its 
ruling.  Sloss-Sheffield  Steel  ft  I.  Co.  y.  Sharp,  156  Ala.  284,  289,  47  South. 
279;  Broyles  v.  Central,  etc,  Co.,  supra.  For  these  reasons  there  was  no 
error  in  overruling  said  objection. 

The  so-called  question:  "Suppose,  Mr.  Ensey,  there  was  a  man  on  the 
track,  and  you  wanted  to  stop  the  car  or  slacken  its  speed  as  quick  as 
possible,  in  order  to  save  his  life?" — does  not  really  contain  any  question 
at  aU.  Whether  the  question  was  interrupted  before  it  was  finished,  or  what 
question  was  intended  to  be  asked,  we  cannot  tell.  However,  no  motion  was 
made  to  exclude  the  answer,  and  the  court  cannot  be  put  in  error.  Authori- 
ties, supra. 

The  witnesses  for  plaintiff,  in  rebuttal,  had  stated  what  Walker's  instruc- 
ti<ms  were  to  them,  and  particularly  that  said  Walker  had  instructed  them 
that  reversing  the  lever  was  the  best  and  quickest  way  to  stop  or  check  a 
car.  After  the  plaintiff  had  dosed  his  testimony  in  rebuttal,  the  defendant 
proposed  to  examine  said  Walker  as  to  what  instructions  he  had  given  wit- 
nesses on  this  subject,  and  the  court  refused  to  admit  the  testimony. 

It  is  true  that  after  the  testimony  has  been  closed  it  is  a  matter  within 
the  sound  discretion  of  the  trial  judge  whether  or  not  to  reopen  the  testimony 
(Chandler  Bros.  v.  Higgins,  156  Ala.  516,  47  South.  284) ;  and  it  is  also  true 
th»t  after  the  plaintiff  has  closed  his  testimony  in  rebuttal  it  is  within  the 
discretion  of  the  court  whether  or  not  to  allow  surrebuttal  testimony  as  to 
matters  which  might  have  been  inquired  into  before  (So.  Industrial  Institute 
y.  Hellier,  142  Ala.  688,  39  South.  163) ;  but  where,  as  in  this  case,  testi- 
mony is  brought  out  on  rebuttal,  as  to  facts  which  could  not  have  been 
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testified  to  before,  by  defendant's  witness,  we  think  justice  requires  that  the 
defendant  should  be  allowed,  in  surrebuttal,  to  contradict  the  same. 

Walker  could  not  legally  have  testified  before  as  to  what  instructions  he 
had  given  the  witnesses;  but  he  having  testified  as  to  the  best  and  quidcest 
way  to  stop  or  check  a  oar  or  cars,  conditioned  as  these  were,  and  the  evi- 
dence in  rebuttal  having  a  tendency  to  impeach  his  testimony  by  showing  that 
his  instructions  were  contrary  to  his  testimony,  he  should  have  been  allowed 
to  either  contradict  or  explain  said  statements.  This  was  not,  as  counsel  for 
appellee  thinks,  seeking  merely  "a  contradiction  of  Ensqr's  contradiction  of 
Walker's  previous  testimony,"  because  Walker  had  not  testified  on  that  sub- 
ject; but  it  was  the  introduction  of  new  matter,  tending  to  throw  a  cloud 
over  Walker's  testimony.    The  court  erred  in  not  admitting  said  testimony. 

There  was  no  error  in  that  part  of  the  court's  oral  chaige  excepted  to. 
L.  &  N.  R.  R.  Co.  V.  Holland,  66  South.  1001 ;  Brown  v.  St.  L.  A  S.  F.  R.  R. 
Co.,  171  Ala.  310,  65  Soisth.  108;  L.  &  N.  R.  R.  Co.  v.  Young,  168  Ala.  664, 
53  South.  213. 

The  court  erred  Id  refusing  to  give  the  general  charge  in  regard  to  the 
second  count  of  the  complaint,  as  there  was  no  evidence  to  justify  a  finding 
that  the  injury  was  caused  by  the  wilful,  wanton,  or  intentional  act  of  the 
servants  of  the  defendant.  As  to  this  point,  all  of  the  justices  concur,  except 
Dowdell,  C.  J.,  and  Sayre,  J.,  who  think  it  was  a  matter  for  the  juiy  to 
consider. 

There  was  no  error  in  refusing  to  give  the  general  charge  as  to  the  third 
count  of  the  complaint,  as  it  was  a  question  for  the  jury  whether  or  not  there 
was  simple  subsequent  negligence.  N.,  C.  &  St.  L.  Ry.  v.  Harris,  142  Ala. 
262,  263,  37  South.  794,  110  Am.  St.  Rep.  29.  As  to  this  point,  Dowdell,  C.  J., 
and  Anderson  and  Sayre,  JJ.,  concur;  but  McClellan,  Mayfield  and  Sdmer- 
ville,  J  J.,  dissent,  holding  that  the  general  charge  should  be  given  as  to  said 
third  count. 

Charge  5,  requested  by  the  defendant,  was  properly  refused,  as  it  assumes 
that  reversing  was  the  best  way  to  stop  the  car  quickly,  on  which  point  the 
evidence  is  in  conflict. 

Charge  6  expresses  the  law,  and  the  court  erred  in  refusing  to  give  it.  If 
the  jury  must  be  reasonably  satisfied,  it  necessarily  follows  that,  if  their 
"minds  are  left  in  a  state  of  confusion  as  to  whether  or  not  plaintiff  should 
recover,"  they  cannot  find  for  the  plaintiff.  L.  &  N.  R.  R.  Co.  v.  Sullivan 
Timber  Co.,  126  Ala.  96,  99,  103,  104,  27  South.  760;  Calhoun  v.  Hannan  & 
Michael,  87  Ala.  277,  286,  6  South.  291. 

In  the  Calhoun  Case,  87  Ala.  286,  6  South.  292,  aupra,  a  charge  that,  ''if 
the  evidence  leaves  them  confused  or  uncertain  as  to  the  truth  or  falsity  of 
such  charge,  they  must  find  for  the  defendant,"  was  sustained;  the  court 
saying:  "Manifestly,  if  their  minds  are  left  in  a  state  of  confusion  and  un- 
certainty on  this  point,  the  plaintiff  has  failed  to  make  out  this  very  essential 
part  of  his  case,  and  cannot  recover." 

In  the  Sullivan  Timber  Co.  Case,  supra,  the  trouble  with  the  charge  was 
that  it  exacted  too  high  a  degpree  of  proof  in  requiring  the  jury  to  be  "  satis- 
fied," in  place  of  "reasonably  satisfied,"  and  the  question  was  whether  the 
addition  of  the  words  "  uncertainty,  confusion,  and  doubt "  cured  that  infirm- 
ity; and  it  was  held  that  they  did  not,  evidently  because  no  words  could 
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extract  the  defect  in  the  previous  part  of  the  charge;  and  the  court  states, 
referring  to  the  Hill  case  and  the  Brown-Master  case,  that,  if  the  words 
**  confused  or  uncertain "  had  been  connected  bj  an  "  and,**  **  they  would  not 
have  vitiated  the  charge." 

In  the  case  of  Alabama  Great  Southern  Railroad  Co.  y.  Hill,  03  Ala.  514, 
526,  527,  9  South.  722,  30  Anu  St.  Rep.  65,  the  trouble  was  that  the  charge 
required  jury's  minds  to  be  absolutely  ''certain"  and  free  from  all  "doubt," 
whether  reasonable  or  otherwise;  and  the  statement  quoted  from  the  Calhoun 
case  is  approved. 

In  the  case  of  Brown  v.  Master,  104  Ala.  464,  16  South.  443,  there  was  the 
same  vice,  to  wit,  the  requiring  of  absolute  certainty. 

Charge  7,  requested  by  the  defendant,  was  covered  by  charge  19,  given  on 
request  of  defendant,  and  no  error  can  be  predicated  on  its  refusal. 

There  was  no  error  in  refusing  to  give  charge  10,  requested  by  the  defend- 
ant. The  intestate's  actions  and  appearance  may  have  been  such  as  to  mani- 
fest his  intention  of  crossing  the  track,  before  he  came  in  actual  range  of  the 
car.  B.  R.,  L.  A  P.  Co.  v.  Hayes,  153  Ala.  178,  181,  183,  44  South.  1032; 
Burson  v.  L.  &  N.  R.  R.  Co.,  116  Ala.  198,  22  South.  457. 

Charge  11,  requested  by  the  defendant,  was  substantially  covered  by  charge 
6,  given  at  the  request  of  the  defendant,  and,  in  addition,  it  fails  to  hypothesise 
the  use  of  the  means  ''  promptly."    There  was  no  error  in  its  ref usaL 

There  was  no  error  in  the  refusing  to  give  charge  12.  The  word  ''even" 
carries  an  intimation  against  the  supposition.  Manistee  Mill  Co.  y.  Hobdy, 
165  Ala.  411-418,  51  South.  871,  138  Am.  St.  Rep.  73.  Besides,  it  is  not 
stated  at  what  distance  the  intestate  was,  when  seen  running. 

The  court  erred  in  refusing  to  give  charge  13,  at  the  request  of  defendant; 
The  same  is  true  as  to  refusing  the  fourteenth  charge. 

The  court  committed  no  error  in  overruling  the  demurrers  to  counts  2  and 
3  of  the  complaint  as  amended. 

The  judgment  of  the  court  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded.  All  the  justices  concur  in  the  opinion,  except  M 
to  the  points  noted  in  the  opinion,  in  which  dissent  is  expressed. 


ERVIN  V.  PHILADELPHIA  RAPID  TRANSIT  CO. 

(Pennsylvania  —  Supreme  Court.) 

Injury  to  Blind  Man  Struck  hy  Car  While  Crossing  Street;  Proof  of 
Negligence  Insufficient;  Exclusion  of  Ordinance  as  Evidence. 

PLiONTiFF  appeals  from  judgment  for  defendant.    Reported  84  Atl.  966. 

Opinion  by  Potteb,  J. : 

The  plaintiff  in  this  case  is  blind,  but  has  been  trained  to  go  about  the 
streets  of  the  city  alone.  He  brought  this  suit  to  recover  damages  for  injuries 
resulting  from  a  collision  with  a  street  car,  while  he  was  crossing  Columbia 
avenue,  on  the  morning  of  November  17,  1906.  He  charged  the  motorman  with 
negligence  in  failing  to  stop  his  car  in  time  to  avoid  the  collision.    The  trial 
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judge  fubaiitted  to  the  jurj  the  qaestkm  of  defendant'e  n^igenoe  and  the 
pUintilTs  contributoiy  negligence.  Upon  both  of  these  issues  the  yerdiet  wms 
in  favor  of  the  defendant.  The  plaintiff  could  not  of  course  see  the  car,  and 
he  testified  that  he  did  not  hear  it,  when  he  started  to  cross  the  street.  It 
was  in  fact  approaching,  and  was  quite  near  him.  The  motorman  testified 
that,  as  he  approached  at  slow  speed,  he  saw  plaintiff  standing  in  the  roadwaj 
near  the  curb,  apparently  looking  towards  the  car.  He  did  not  know  plaintiff 
was  blind.  When  the  car  was  about  its  own  length  awaj  from  him,  plaintiff 
started  swiftly  across  the  street  in  front  of  it.  The  motorman  put  on  his 
brake  hard,  but  the  fender  struck  the  plaintilTs  leg  just  as  he  was  clearing  the 
track.  The  jury  evidently  credited  this  statement.  There  is  no  evidoice  that 
the  car  was  not  under  proper  control,  or  that  the  motorman  neglected  his  duty 
in  any  way.  Not  satisfied  with  the  verdict,  plaintiff  has  appealed  from  the 
judgment  entered  thereon.  With  much  earnestness  and  great  pains,  his 
counsel  has  sought  to  show  that  the  trial  judge  erred  in  the  rejection  of  some 
testimony,  and  in  charging  the  jury. 

In  the  first  assignment  of  error,  complaint  is  made  of  the  rejection  ol  a 
portion  of  a  city  ordinance.  The  record  shows  the  expression  of  a  wish  to 
offer  an  ordinance,  but  its  subject-matter  did  not  i^pear,  nor  was  its  relevant 
to  the  issue  being  tried,  made  apparent.  The  negligence  alleged  was  in  bring- 
ing the  car  up  to  the  crossing  without  notice  or  warning  of  its  approach. 
This  charge  was  met  by  evidence  which  satisfied  the  jury  that  the  motorman 
had  done  everything  in  his  power  to  avoid  the  accident  after  its  possibility 
became  apparent  to  him.  The  provisions  of  the  ordinance  could  have  had  no 
bearing  upon  this  question. 

In  the  second  assignment  the  court  is  charged  with  error  in  saying  to  the 
jury  that  he  saw  nothing  in  the  testimony  to  indicate  that  the  car  in  question 
ran  at  an  unusual  rate  of  speed.  The  record  fully  sustains  this  statement,  as 
the  car  only  ran  about  three  feet  after  it  came  in  contact  with  plaintiff. 

In  the  third  assignment  it  is  alleged  that  the  court  erred  in  explaining  the 
difference  between  aflOrmative  and  negative  testimony,  and  in  further  intimating 
that  the  testimcmy  of  plaintiff  was  negative.  Here  again  the  record  fully  bears 
out  the  statements  of  the  judge,  and  his  instructions  to  the  jury  were  timely 
and  well  adapted  to  aid  in  securing  a  proper  understanding  of  the  real  ques- 
tion at  issue.  The  effort  which  he  made  in  this  respect  was  most  commendable. 
The  jury  were  rightfully  instructed  that,  if  the  plainitff  had  been  a  person 
with  normal  eyesight,  his  action  would,  under  the  law,  have  been  properly 
considered  contributory  negligence.  Nor  do  we  see  any  fair  ground  for  criti- 
cising the  instruction  that  it  was  the  duty  of  plaintiff,  even  though  not  able  to 
see,  to  exercise  as  much  care  as  possible  for  his  own  protection  under  the  dr^ 
cumstances.  It  was  left  squarely  to  the  jury  to  determine  whether,  in  view  of 
his  blindness,  the  plaintiff  exercised  due  care  in  walking  the  streets. 

The  sixth  point  was  as  follows:  "If  the  jury  believe  that  the  blind  man 
was  physically  and  mentally  fit  to  go  about  alone,  and  that  on  the  occasion  of 
his  injury  he  was  exercising  all  the  care  that  a  reasonable  and  prudent  blind 
man  should  exercise  under  the  circumstances,  they  cannot  find  him  guilty  oI 
contributory  negligence.**    This  point  was  affirmed. 

In  none  of  the  assignments  do  we  find  anything  set  forth  which  in  any  way 
approaches  reversible  error.    The  charge  as  a  whole  carefully  and  impartially 
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•eto  forth  the  respective  rights  and  duties  of  both  plaintiff  and  defendant,  and 
it  is  evident,  from  the  record  of  the  questions  asked  by  the  jury,  and  the 
further  instructions  which  they  of  their  own  accord  requested  from  the  court, 
that  the  jury  gave  unusual  and  discriminating  attention  to  the  just  and 
proper  determination  of  the  questions  of  fact  submitted  to  them. 
The  assignments  of  error  are  overruled,  and  the  judgment  is  affinned* 


GRADTSZSW8KI  v.  DETROIT  UNITED  RY. 

(Michigan  —  Supreme  Ocmrt) 

Injury  to  Pedettrian  Struck  hy  Car  4n  AUetnpUng  to  Recover  MU  Oo/pf 
NegUgence;  Mhtty  of  Motorman  Toward  PisdesfHotM. 

Plaintot  brings  error  from  judgment  for  defendant.    Reported  138  N.  W.  226. 

Opinion  by  BaoCMO,  J.: 

Plaintiff,  a  boy  seven  years  and  five  months  of  age  at  the  time  ol  hia  injury, 
was  proceeding  southerly  along  the  east  side  of  St.  AuMn  avenue  in  the  ci^ 
of  Detroit.  He  desired  to  eross  Forest  avenue  upon  which  defendant  operates 
a  double-track  electric  line.  The  paved  portion  of  FOrest  avtfiue  at  this  point  is 
forty  feet  wide.  The  distance  from  the  north  curb  on  Forest  avenue  to  north 
rail  of  defendant's  tracks  is  12.66  feet.  As  plaintiff  left  the  curb  and  started 
to  cross  the  street,  he  saw  one  of  defendant's  cars  approaohing  from  the  east. 
The  car  was  then  a  little  east  of  the  alley,  which  is  100  feet  east  of  the  east 
line  of  St.  Aubin  avenue,  where  the  plaintiff  was.  When  plaintiff  reached  the 
middle  of  the  track  upon  which  the  car  was  approaching,  his  cap  fell  off.  He 
attempted  to  recover  it,  and  while  so  doing  was  caught  and  run  over  by  the 
car,  sustaining  injuries  for  which  recovery  is  sought. 

Plaintiff  testified  that  he  had  been  going  to  school  about  a  year,  thai  he  was 
familiar  with  this  crossing,  and  knew  that  cars  ran  east  and  west  on  Forest 
avenue.  On  cross-examination  he  further  testified:  ^Q.  You  saw  the  car 
coming  down,  then,  on  the  north  track?  A.  Yes,  sir.  It  was  going  kind  of 
fast.  I  knew  it  was  going  kind  of  fast  because  I  seen  it  coming.  I 
didnt  see  any  cars  coming  in  the  other  direction.  Thai  was  the  only 
car  I  saw.  Q.  You  saw  that  coming.  It  was-  about  opposite  the  alley? 
A.  Yes,  sir.  Q.  You  were  then  on  the  curb  on  the  comer  of  For^ 
and  St.  Aubin?  A.  Yes,  sir.  Q.  How  far  was  the  curb  from  the  track 
that  the  car  was  on?  A.  Oh,  about  six  or  seven  feet.  Q.  And  this 
car  was  coming — was  it  coming  very  fast?  A.  Yes;  it  was  going  pretty  fast. 
I  didn't,  it  didnt  go  very  fast,  but  it  was  going  kind  of  fast.  Q.  You  walked 
along  in  front  over  the  track?  A.  No;  I  <ydn't  walk  over  the  track.  Q.  What 
did  you  do?  A.  I  walked  up  and  I  happened  to  stoop  down  and  pick  up  my 
hat.  The  Gourt:  I  understood  him  to  say  that  he  walked  onto  the  track,  not 
over  it.  Q.  You  walked  onto  the  track?  A.  Yes;  onto  the  track.  Q.  You 
didnt  go  right  onto  the  track,  did  you?  A.  Yes,  sir;  I  went  onto  the  track 
that  the  car  was  coming  on.  Q.  Did  you  go  right  to  the  middle  of  the  track? 
A.  Yes;  in  the  middle.    I  don't  know  how  my  hat  happened  to  fall  off.    I 
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don't  remember  if  it  was  windj  or  not^  My  cap  fell  off.  Q.  Why  didnt  yim 
go  and  leave  your  hat  there  in  the  atreett  You  knew  the  car  was  eouung  htft» 
didn't  you?  A.  Yes,  sir;  I  did.  I  thought  I  would  get  past.  Q.  How  far  was 
the  car  from  you  when  your  hat  fell  off  T  A.  It  was  about  a  little  —  half  ways 
of  that  house.  Q.  You  know  how  much  ten  or  fifteen  feet  is,  dcmt  yout  A. 
Yes,  sir.  Q.  Speaking  of  feet^  about  how  far  was  the  car  from  you  when  your 
cap  fell  off?  A.  Oh,  it  was  about  twelve  feet.  Q.  It  hadnt  slowed  up  any, 
had  it?  A.  No;  it  didn't  slow  up.  Q.  When  the  car  was  about  twelve  feet 
from  you,  you  went  to  get  your  hat,  which  was  in  the  middle  of  the  track? 
A.  Yes,  sir.  Q.  You  had  been  in  the  middle  of  th^  track  before,  hadn't  you,  or 
your  hat  wouldn't  have  been  there,  would  it?  A.  No;  it  wouldn't  have  been 
there.  Q.  Your  hat  dropped  off,  and  then  you  walked  back.  A.  No;  I  didnt 
go  back  at  the  same  time.  I  picked  it  up.  It  fell  off  frontways.  Q.  And  the 
car  was  about  twelve  feet  away  from  you  when  you  picked  tiie  cap  upt  A. 
Yes;  maybe  about  fourteen,  I  don't  know.  Q.  Twelve  or  fourteen?  A.  Yea, 
sir.  Q.  Didn't  you  know  that  the  car  that  near  —  you  knew  if  you  got  in  front 
of  a  car  it  would  hurt  you,  didn't  you?  A.  Yes;  but  I  knew  I  would  get  past 
it.  Q.  You  didn't  get  past  it,  did  you?  A.  No;  it  must  have  started  faster. 
Q.  Did  you  notice  it  start  up  faster?  A.  No;  I  didn't  notice  it.  Q.  When  yon 
stooped  over,  was  your  back  to  the  car  or  were  you  facing  the  car?  A.  I  was 
in  the  middle  of  the  track.  Q.  Your  back  to  the  car?  A.  Yes;  I  was  this  way. 
Q.  You  were  not  looking  at  the  car  when  you  picked  your  cap  up?  A.  Yes; 
I  was  looking  at  it,  picking  up  my  hat.  Q.  Were  you  looking  at  your  hat  or 
at  the  car?  A.  At  the  car.  Then  I  looked  at  my  hat  and  picked  it  up.  Q. 
Which  did  you  look  at  first  —  the  car  or  your  hat?  A.  The  car.  Q.  Suppose 
the  car  was  coming  about  here,  where  the  jury  is  —  you  turned  around  this 
way?  A.  Yes,  sir.  Q.  You  were  back  to  the  car?  A.  No;  towards  the  car,  I 
looked.  Q.  Were  you  lacing  the  car  when  you  picked  it  up?  A.  Yes;  I  faced 
it  —  not  all.  I  faced,  as  though  the  car  was  coming  from  that  way,  and  I 
faced.  I  tried  to  pick  my  hat  up.  Q.  You  stooped  over  that  way  in  front  of 
the  car?  A.  No;  I  had  my  face  towards  the  car,  and  I  was  then,  I  was 
standing  this  way,  looking  at  the  car  that  way,  and  trying  to  pick  up  my  hat. 
Q.  Had  you  your  hat  in  your  hand  when  the  car  struck  you?  A.  No;  I  dont 
remember  that,  if  I  had  it  in  my  hand.  Q.  How  did  you  know  where  your  hat 
was;  were  you  groping  around  to  find  your  hat?  A.  Yes,  sir;  I  was  looking. 
Q.  You  couldn't  look  at  your  hat  and  the  car  the  same  time,  could  you,  J(An? 
A.  No.  Q.  How  did  you  arrange  that?  A.  I  seen  my  hat  fall  off.  Q.  You 
knew  your  hat  was  falling  off,  you  felt  that?  A  Yes,  sir.  Q.  You  say  you 
didn't  look  at  the  hat  while  you  picked  it  up,  you  looked  at  the  car?  Is  that 
right?  A.  Why,  yes;  I  looked  at  the  car.  Q.  But  you  didn't  look  at  the  hatT 
A.  Yes;  I  looked  at  the  hat,  too.  Q.  The  hat  was  on  the  pavement,  and  the 
car  was  along  about  twelve  feet  from  you  ?  A.  I  looked  at  the  car  first,  then  at 
the  hat.  Q.  You  looked  at  the  car  first,  then  at  the  hat?  A.  Yes;  then  at  the 
hat.  Q.  You  were  not  looking  at  the  car  when  you  were  struck?  A.  Then,  no; 
because  I  couldn't.  Q.  You  say,  when  you  first  saw  the  car,  it  was  right  oppo- 
site the  alley?  A.  Yes,  sir.  Q.  You  walked  along,  and  the  car  kept  right 
along,  coming  towards  you?  A.  Yes,  sir.  Q.  You  were  going  across  the  track? 
A.  Yes  sir.    Q.  You  intended  to  get  across  the  track,  didn't  you?    A  Yes,  sir. 
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Q.  Isn't  that  right?  When  you  got  in  the  middle  of  the  track  your  hat  fell  off? 
A.  Yes»  sir.  Q.  And  you  didn't  go  on;  hut  then  the  car  was  twelve  feet  from 
you?  A.  Yes,  sir.  Q.  Coming  along  pretty  fast?  A.  Yes,  sir.  Q.  You  saw 
the  ear?  A.  Yes,  sir.  Q.  Locked  at  the  car  coming  along  pretty  fast,  twelva 
feet  from  you,  and  you  stooped  over  to  pick  up  your  hat?  A.  Yes,  sir.  Q. 
That  is  all  you  remember?  A.  Yes,  sir;  that  is  all.  I  don't  remember  how 
far  the  car  went  after  it  hit  me,  because  I  never  seen  anything.** 

On  redirect:  "  Q.  When  you  say  12  or  14  feet,  John,  how  far  do  you  think 
it  is?  Can  you  tell  me  here  in  this  room  on  the  floor?  A.  It  is  further  than 
that  there  side.  Q.  Here?  A*  Yes;  it  is  further  than  that.  Q.  How  far  do 
you  think  12  feet  is — about  here?  A.  Yes;  about  that  far.  Q.  That  is  the 
distance  you  saw  the  car  when  your  hat  fell  off.    A.  Yes,  sir.** 

On  recross:  **  Q.  How  much  is  a  foot?  Put  your  hands  up  for  a  foot.  A* 
About  that  much.  Q.  You  think  12  of  those  would  take  you  down  there  where 
he  is?  A.  I  dont  know  the  difference.  I  never  measured.  Q.  What?  A.  I 
never  bothered  myself  measuring.  Q.  You  said  10  or  12  feet.  A.  I  don't 
know  how  much  it  is.  Mr.  Doetsch:  He  said  12  or  14.  Q.  If  the  car  was 
12  or  14  feet,  and  was  down  where  Mr.  Cyrowski  stood,  you  were  pretty  slow 
in  picking  up  your  hat,  weren't  you?  A.  No;  I  wasn't  slow.  I  took  it  as 
fast  as  I  could.  Q.  And  yet  the  car  came  down  on  you  in  that  distance?  A. 
Yes,  sir;  struck  me.  Q.  You  were  looking  at  the  car  all  the  time?  A.  No; 
not  looking.  I  looked  at  the  car.  Then  I  went  and  took  a  chance  at  my  hat. 
Q.  That  is  how  you  got  hurt?    A.  Yes,  sir." 

Upon  this  testimony  the  court  directed  a  verdict  for  defendant,  holding  that 
plaintiff  had  failed  to  show  any  negligence  on  the  part  of  the  defendant  o(»n- 
pany.  A  motion  for  a  new  trial  was  thereafter  denied*,  and  error  was  assigned 
upon  such  denial. 

The  only  error  argued  in  the  brief  for  appellant  is  that  the  court  erred  in 
directing  a  verdict. 

We  are  of  opinion  that  the  direction  was  warranted  by  the  testimony.  There 
is  nothing  in  the  record  to  indicate  that  defendant's  car  was  operated  at  an 
excessive  rate  of  speed  or  in  any  manner  negligently. 

It  is  obviously  impossible  to  demand  that  motormen  when  running  at  proper 
speed  should  check  their  cars  whenever  they  see  a  pedestrian  in  front  approach 
the  track.  If  the  distance  is  sufficient  for  a  crossing  to  be  made  safely,  the 
motorman  has  the  right  to  assume  that  the  pedestrian  will  so  cross,  if  the 
distance  is  insufficient  he  has  a  right  to  assume  that  the  pedestrian  will  main- 
tain a  position  of  safety  at  the  side  of  the  track.  The  motorman  is  not 
boimd  to  anticipate  that  the  pedestrian  will  place  himself  in  a  place  of  danger; 
indeed,  he  has  the  right  to  assume  the  contrary.  When,  however,  he  becomes 
advised,  or  in  the  exercise  of  due  care  should  become  advised  of  the  peril  of 
the  pedestrian,  it  is  his  duty  to  use  all  means  within  his  control  to  avert 
injury.  When  plaintiff's  hat  fell  off  and  he  attempted  to  recover  it,  the  car 
was  so  close  to  plaintiff  that  to  stop  it  before  collision  was  clearly  impossible. 
This  conclusion  is  based  upon  the  assumption  of  the  truth  of  plaintiff's  testi- 
mony as  to  the  rate  of  speed.  Had  plaintiff's  hat  not  fallen  off  and  had  he 
not  stopped  to  recover  it,  he  could  have  crossed  the  track  in  safety.  The 
motorman  could  not  anticipate  that  this  would  occur,  nor  was  he  bound  to 
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<^[>erate  his  oar  to  m  to  be  prepared  for  a  contingeiiey  so  remote.  The  faeta 
in  thia  ease  hring  it  within  the  principle  of  several  oi  our  own  dedsioDS. 
Frita  v.  Railway  Co.,  106  Mich.  50,  82  N.  W.  1007;  Merritt  v.  Foote,  128  Mieh. 
367,  87  K.  W.  262;  Coessens  ▼.  Rapid  Railway,  186  Mich.  481,  00  N.  W.  751; 
Rollo  V.  City  Electric  Railway  Co.,  162  Mich.  77,  116  N.  W.  727;  Stouhom  v. 
City  Electric  Ry.  Co.,  160  Mich.  82,  123  N.  W.  621.  No  negligence  on  the  part 
of  defendant  having  been  shown,  the  queatioii  of  plaintifTs  oontribotory  ne|^ 
gence  becomes  unimportant. 
The  judgment  is  affirmed* 


cm  OF  DETROIT  v.  DETROIT  UNITED  BY. 

(Michigan  —  Supreme  Court.) 

MmkUentmce  of  Sfroeto;  P»vlfi^;  JfosidaiiMia  to  Compel  Sfroef  Bmawmp 
Cotnpan^  to  But  4n  Brick  Between  Jto  Trmekof  Frmnehioe  Subfeet  to 
PoUce  Power  of  Ctty. 

CfemoRABi  by  relator  upon  dismissal  of  petition  for  mandamus.    Reported 

138  N.  W.  216. 

Opinion  by  MoAlvat,  J.: 

This  case  is  before  the  court  upon  a  writ  of  certiorari  to  mandamus  pro- 
ceedings to  the  Wayne  Circuit  Court.  Relator  asked  for  a  writ  of  mandamus 
to  compel  the  paving  with  brick  the  space  between  its  tracks  by  respondent, 
as  required  by  resolution  of  the  village  of  Delray.  In  such  proceedings,  by 
reason  of  the  fact  that  the  territory  in  question  had  been  annexed  to  the 
city  of  Detroit,  by  an  order  of  the  court  made  in  this  case  the  city  was 
substituted  for  the  village.  Before  such  annexation  and  after  issue  joined 
in  the  mandamus  proceedings,  an  agreement  was  entered  into  between  the 
village  authorities  and  the  respondent,  without  prejudice  to  the  oontinuanee 
of  the  mandamus  suit  or  to  the  rights  of  either  party,  under  which  a  macadam 
pavement  was  laid.  Later  the  common  council  of  the  city  of  Detroit,  by 
resolution,  directed  its  officers  to  bring  these  proceedings  to  a  hearing  as 
soon  as  possible.  Upon  a  hearing  of  the  case  before  Judge  Donovan,  an  order 
was  granted  that  respondent  repair  this  macadam  pavement  within  thirty 
days,  and  upon  proof  of  such  repair  the  petition  be  dismissed. 

The  franchises  to  respondent's  predecessor  in  title  were  granted  by  reso- 
lutions adopted  by  the  township  of  Springwells,  dated,  respectively,  July  26, 
1886,  December  14,  1801,  and  December  26,  1801.  The  requirements  as  to 
pavement  between  the  tracks  were  as  follows:  In  the  first  grant  to  be 
paved  in  the  same  manner  and  maintained  as  certain  other  portions  of  its 
track  described;  and  in  the  second  and  third  grants  ''to  be  paved  with 
cobblestones  in  the  same  manner  as  the  balance  of  the  track  is  now  paved.* 
The  portions  of  the  track  mentioned  in  the  first  grant  were  also  paved  with 
cobblestones. 

The  petition  for  mandamus  sets  up  the  faets  above  stated,  and,  further, 
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the  adoption  bj  the  village  of  Delraj  of  a  certain  pavement  —  brick  with 
a  concrete  foundation  —  and  the  contract  entered  into  for  the  purpose  of 
constructing  the  same,  and  shows  that  for  that  purpose  it  will  be  necessary 
to  bring  the  tracks  of  the  railway  to  the  grade  established,  to  cut  off  the 
ties  projecting  beyond  the  other  rail,  in  order  to  prevent  injury  to  the  new 
pavement  by  vibration;  that  under  the  grant  to  respondent  it  was  its  duty 
to  pave  between  the  outer  rails  of  the  tracks  operated  by  them,  and  was 
and  is  its  duty  to  observe  and  obey  the  reasonable  orders  of  the  council 
in  respect  to  such  paving;  that  it  was  originally  paved  in  cobblestone,  which^ 
for  the  purposes  of  the  new  pavement,  are  no  longer  practicable  or  proper 
by  reason  of  the  soft  foundation  and  vibration;  that  originally  the  road 
was  operated  by  horse  cars  of  light  weight  and  but  little  used;  that  the 
railway  at  present  is  operated  by  electricity,  by  suburban  passenger  and 
freight  cars  of  very  great  weight;  that  River  street,  where  this  railway 
is  located,  is  the  main  street  through  Delray,  which  had  a  population  in 
1906,  when  these  proceedings  were  begun,  of  6,000  inhabitants.  Due  notice 
was  given  of  this  action  taken  by  the  village  of  Delray,  and  of  the  require- 
ments under  it  to  be  performed  by  respondent. 

In  its  answer  to  this  petition,  respondent  admitted  the  material  facts 
above  stated  as  to  the  origin  of  its  franchises  and  its  duty  under  its  fran- 
chises to  pave  between  the  outer  rails  of  its  tracks  operated  by  it,  and  also 
admitted  the  later  action  relative  to  requiring  brick  pavement  upon  a  con- 
crete foundation  to  be  put  in  by  respondent,  and  admitted  notice  of  such 
requirement  and  its  refusal  to  comply  with  the  resolution.  It  denied  that 
the  ties  were  laid,  as  alleged,  upon  a  poor  foundation,  and  are  appreciably 
of  different  lengths,  and  denies  that,  in  order  to  properly  grade  and  pave 
the  street,  it  is  necessary  that  any  portion  of  the  ties  be  cut  off,  and  that 
the  passage  of  cars  will,  by  vibration  or  otherwise,  injure  the  concrete 
pavement  alongside  of  the  rails,  or  destroy  the  same,  or  make  the  highway 
dangerous  for  passage.  It  denies  that  cobblestone  construction  is  obsolete, 
or  that  the  foundation  is  poor,  and  that  the  contractor  is  unable  to  lay  the 
concrete  and  brick  pavement  by  reason  of  the  refusal  of  the  respondent  to 
conform  with  the  requirements  of  the  council;  and  it  claims  that,  while 
admitting  it  is  its  duty  to  raise  its  tracks  to  the  proper  grade  and  repave 
between  the  outer  rails  with  the  material  mentioned  in  the  grants,  it  is 
not  its  duty  to  cut  off  the  projecting  ends  of  the  ties,  which,  it  claims,  is 
unnecessary,  as  it  has  learned  from  long  experience  to  allow  them  to  so 
project,  and  that  if  cut,  as  required,  it  will  be  impossible  to  spike,  brace,  or 
adjust  its  rails  to  the  ties  supporting  the  traffic,  and  work  irreparable 
injiiry;  that  its  rails  are  from  77  to  100  pounds  weight  to  the  yard, 
and  the  track  would  collapse  in  case  the  ties  were  cut  off  as  required. 
And,  further  answering,  says  that  it  has  been  willing,  and  is  now  willing, 
to  place  its  tracks  upon  a  foimdation  of  crushed  stone,  extending  the  full 
width  of  its  ties,  of  about  twenty-one  inches  deep,  thoroughly  tamped  and 
rolled,  between  the  ties,  and  to  fill  the  space  between  the  outer  rails  and 
the  ties  with  macadam  pavement  of  first-class  construction,  which,  it  alleges, 
is  demonstrated  to  be  the  best  pavement  now  in  use  for  such  purposes. 
And,  further,  that  the  expense  of  such  pavement,  as  contemplated  by  the 
city,  will  be  $40,000  in  excess  of  the  cost  to  it  of  the  construction  as  con- 
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templated  by  respondent,  and  is  not  as  serviceable  or  durable;  and  farther 
claims  that  the  requirement  of  the  village  to  make  this  pavement  different 
from  that  required  by  the  terms  of  such  grants  is  in  violation  of  its  rights 
under  the  Constitution  of  the  United  States^  by  impairing  the  obligatioii  of 
existing  contracts. 

It  appears  from  the  record  that  under  a  temporary  agreement  respondent 
brought  its  tracks  to  grade  on  this  street  and  constructed  a  macadam  pave- 
ment the  entire  distance  between  the  outer  rails  of  its  two-track  system, 
and  also  a  foot  of  brick  pavement  on  each  side,  beyond  such  rails,  the  same 
as  the  brick  pavement,  with  concrete  foundation,  u^n  the  remaining  por- 
tion of  the  street. 

The  claim  is  made  and  strongly  urged  by  counsel  for  respondent  that, 
by  reason  of  the  fact  that  under  the  agreement  entered  into  between  the 
parties,  without  prejudice,  respondent  proceeded  to  and  did  put  in  the 
macadam  pavement,  that  conditions  are  so  changed  from  those  existing  at 
the  time  of  joining  issue  in  this  case  that  any  determination  by  this  court 
of  the  rights  of  the  respective  parties  to  this  proceeding  can  or  ought  to 
be  made,  but  that  the  petition  should  be  dismissed  without  prejudice  to 
relator.  This  contention  does  not  appeal  to  us,  under  the  circumstances 
upon  which  the  macadam  pavement  was  put  in  by  respondent.  In  ™^iri«g 
such  claim  it  appears  to  the  court  that  counsel  for  respondent  have  over- 
looked the  terms  and  conditions  of  the  agreement  entered  into  between 
the  parties.  By  its  express  terms  the  mandamus  proceedings  were  suspended 
until  a  date  certain,  ''and  imtil  such  time  as  the  village  council  may  direct; 
it  being  understood  between  the  parties  hereto  that  neither  party  shall  gain 
nor  lose  any  of  its  substantial  rights  by  this  agreement,  and  that  it  is 
without  prejudice  to  the  rights  of  said  village  and  said  railway,  as  asserted 
in  the  petition  and  answer  above  referred  to/'  This  agreement  was  entered 
into  May  13,  1906.  The  proceedings  under  it  were  suspended  until  Septem- 
ber 19,  1911,  when  the  city  of  Detroit,  successor  to  the  village  of  Delray, 
directed  its  proper  officer  to  proceed  to  a  hearing  of  the  case.  Under  these 
facts  the  court  must  hold  that  both  parties  contemplated  a  determination 
of  their  rights  upon  the  petition  and  answer,  in  the  same  manner  as  if  the 
macadam  pavement  had  not  been  constructed.  It  is  claimed  by  the  relator 
that  it  was  put  in  as  a  test  pavement,  and  we  do  not  find  such  claim  to  be 
contradicted  by  respondent;  and  the  court,  upon  the  case  presented  by  the 
record  before  us,  will  proceed  as  if  no  such  agreement  had  been  entered  into. 

It  is  the  contention  of  respondent  that  under  its  franchises,  the  require- 
ment as  to  the  kind  of  pavement  authorized  having  been  complied  with, 
such  requirement  cannot  be  changed,  and  that  to  do  so  would  be  in  violation 
of  the  Constitution  of  the  United  States,  in  that  it  would  impair  the  obliga- 
tion of  an  existing  contract.  In  other  words,  that  by  these  franditses 
respondent  acquired  a  vested  right  to  always  maintain  a  cobblestone  pave- 
ment. 

It  is  not  contended  directly  that  a  municipality  cannot  retain  that  control 
over  the  public  streets  and  highways  which  is  necessary  for  the  protection 
and  proper  use  of  the  public;  but  by  indirection  the  contention  of  respond- 
ent goes  to  that  extent.  A  municipality,  in  granting  franchises  and  priv- 
ileges to  public  utility  corporations  to  construct  and  mantain  their  roads 
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in  and  upon  the  streets  and  higbwajs,  does  not  and  cannot  surrender  or 
drcnmscribe  its  ri^^t  to  the  exercise  of  general  police  powers.  If  the 
contention  of  respondent  in  this  respect  should  be  accepted,  such  would  be 
the  result,  regardless  of  the  change  of  conditions  and  circumstances,  or  the 
requirements  necessary  to  maintain  the  streets  and  highways  of  a  munici- 
pality in  a  reasonably  safe  condition  for  the  use  of  the  public.  It  would 
be  impossible,  during  the  life  of  the  franchise,  to  make  the  necessary 
changes  required  for  the  public  use  and  safety. 

In  our  opinion,  the  great  weight  of  authority  is  against  such  contention. 
The  law  upon  this  proposition  is  well  stated  by  an  eminent  text-writer,  as 
follows:  ''It  is  a  general  rule  that  the  right  to  exercise  the  police  power 
cannot  be  alienated,  surrendered,  or  abridged,  either  by  the  Legislature  or 
by  the  municipality  acting  under  legislative  authority,  by  any  grant,  con- 
tract, or  delegation,  because  it  constitutes  the  exercise  of  a  governmental, 
function  without  which  the  State  would  become  powerless  to  protect  the 
public  welfare.  Hence,  when  a  franchise  or  privilege  is  granted  to  use  the 
dty  streets  for  a  public  service,  the  grantee  accepts  the  right  upon  the 
implied  condition  that  it  shall  be  held  subject  to  the  reasonable  and  neces- 
sary exercise  of  the  police  powers  of  the  State,  operating  either  through 
legislative  enactment  or  municipal  action."  Dillon,  Municipal  Corporations 
<5th  Ed.),  §  1209.    To  the  same  effect  are  the  decisions  of  this  court. 

A  case  in  point  is  where  a  street  railway  had  used  a  T-rail,  claimed  to  be 
imtuitable  for  streets  paved  with  bride,  and  the  municipality,  by  ordinance, 
required  the  railway  to  substitute  a  grooved  rail.  We  quote  from  the 
opinion:  ''Under  respondent's  contention,  it  could  practically  prevent  any 
improvement  in  paving,  or  the  adoption  of  new  and  better  material,  imless 
it  could  be  used  in  connection  with  the  T-rail,  which  the  respondent  had 
the  right  to  lay  when  the  road  was  constructed,  and  which  it  now  claims 
the  ri|^t  to  relay  and  maintain.  It  could  not  be  compelled  to  substitute 
the  grooved  rail  for  the  T-rail,  even  if  the  city  should  offer  to  pay  the 
expense;  for  it  claims  the  right  to  lay  the  T-rail  was  a  part  of  the  contract, 
which  cannot  be  taken  away.  The  amended  ordinance  does  not  impair  the 
franchise  conferred  upon  the  respondent.  The  city  recognizes  respondent's 
right  to  the  use  of  the  street,  to  run  its  cars,  and  to  charge  the  fares  fixed 
by  tiie  ordinance.  It  only  claims  that  conditions  have  changed,  requiring 
essential  changes  in  the  character  and  manner  of  paving,  and  that  the 
respondent  must  so  construct  and  equip  its  road  as  to  meet  these  changed 
conditions.  In  other  words,  the  relator  only  claims  that  the  respondent  is 
deprived  of  none  of  its  property,  unless  the  increase  in  consequence  of  the 
improvement  amounts  to  such  deprivation.  It  is  essential  that  munidpali- 
ties  retain  that  control  over  the  public'  streets  and  highways  which  is  neces- 
sary for  the  protection  and  proper  use  of  the  public.  Courts  will  jealously 
gus^  the  right  of  such  control.  It  must  be  a  very  plain  provision,  indeed, 
in  a  contract,  which  will  justify  the  courts  in  holding  that  this  power  has 
been  conveyed  away.  Where  doubt  exists,  such  contracts  will  be  construed 
against  the  surrender  of  such  power."  City  of  Kalamazoo  v.  Traction  Co., 
126  Mich.  625,  at  page  631,  86  N.  W.  1067,  at  page  1070;  Taylor  v.  Street 
Railway,  80  Mich.  77,  45  N.  W.  336;  People  v.  Detroit  Citizens'  Ry.,  116 
Mich.  132,  74  N.  W.  620;  Detroit,  etc,  Ry.  v.  Commissioners,  127  Mch.  219, 
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86  N.  W.  842,  (12  L.  R.  A.  140;  City  of  Detroit  t.  Ft.  Wayne  k  Elmwood  Rj^ 
90  Mich.  646,  61  N.  W.  688. 

It  is  suggeeted  that  theee  cases  depended  upon  a  construction  of  ordi- 
nances which,  unlike  the  grants  in  the  instant  case,  reserved  certain  rights, 
and  are  therefore  not  in  point.  The  grants  in  those  cases  were  with  resenra- 
tions  of  rights  in  the  municipalities;  but  it  is  evdent  from  the  opnions  that 
this  court  decided  the  cases  upon  the  ground  that  the  grants  were  accepted 
^subject  to  the  reasonable  and  necessary  exerose  of  the  police  powers  of 
the  State.**  We  are  convinced  that  the  trend  of  the  authorities  and  the 
attitude  of  this  court  is  favorable  to  the  protection  of  the  rights  of  thfr 
public  in  the  reasonable  and  necessary  exercise  of  such  powers,  and  hold  in 
the  instant  case  that  these  grants  to  use  the  public  streets  were  aocepted 
upon  the  implied  condition  that  they  should  be  held  subject  to  such  power, 
the  necessity  for  the  exercise  of  which  is  to  be  determined  by  the  municipal 
authorities.  In  the  exercise  of  its  powers  reserved  to  it  to  maintain  its 
streets  in  a  safe  condition  for  the  public  use,  the  municipality  is  the  judge 
of  the  necessity  for  repairing  the  pavement  and  repaving  its  streets,  and  its 
rights  to  do  so  cannot  be  surrendered;  and  it  may  impose  such  reasonable 
requirements  upon  the  grantees  of  franchises  given  to  street  railways  as  to 
conform  with  changes  which  may  be  determined  to  be  necessary  and  essen- 
tial for  the  protection  of  the  public. 

The  remaining  question  to  be  considered  is  the  question  of  the  unreason- 
ableness of  the  requirement  of  the  municipality  in  the  changes  imposed 
upon  the  respondent.  Considering  the  situation  as  of  the  time  when  the 
respondent  was  notified  and  requested  to  conform  with  these  requirements, 
this  court  cannot  hold  that  they  were  unreasonable.  Clearly  not  as  to  the 
requirement  to  put  a  pavement  between  the  rails  similar  to  that  on  the 
balance  of  the  paved  street,  for  the  reason  that  it  is  apparent  that  to  have 
a  imiform  pavement  the  whole  width  of  the  street  would  be  the  most  satis- 
factory and  safe.  It  is  conceded  that  to  bring  the  track  to  a  uniform  grade 
with  the  new  pavement  was  not  unreasonable.  The  other  requirement,  rela- 
tive to  cutting  the  ties  projecting  beyond  the  stringers  under  them,  was 
before  this  court  in  the  case  of  Detroit  v.  Ft.  Wayne  k  Elmwood  Street 
Railway,  90  Mich.  646,  51  N.  W.  688,  which  is  now  a  portion  of  respondenfk 
system,  where  the  same  contention  of  unreasonableness  was  made;  and  it 
was  held  by  the  court  that  such  requirement  was  not  unreasonable.  It  is 
true  that  that  decision  might  have  been  based  partly  upon  a  concession  made 
in  the  case;  but  the  same  conditions  upon  which  the  court  then  acted  are 
present  in  the  instant  case.  In  our  opinion,  the  requirement  was  not  unrea- 
sonable. 

The  order  of  the  court  dismissing  the  petition  is  reversed,  and  a  wirt  of 
mandamus  will  issue  according  to  the  prayer  of  the  petition. 


Digitized  by 


Googk 


Cases  Reported  with  Bbief  Syllabi.  323 

CENTRAL  KENTUCKY  TRACTION  CO.  v.  SMEDLET. 

(Kentucky  —  Court  of  Appeals.) 

Injury  to  Enipiayee  Biding  to  Work  &y  FaUing  from,  Cor  While  WaXh^ 
ing  Along  Running  Board  Caused  &y  JerMng  of  Car;  Aeeum/pUon 
of  Bisk;  Contrihutory  Negligence;  Rroof  of  Negligence  of 
Motorman, 

Dktendaitt  appeals  from  judgment  for  plaintiff.    Reported  150  S.  W.  668. 

Opinion  by  Clat,  J.: 

Plaintiff,  George  W.  Smedley,  suing  by  his  next  friend,  W.  M.  Smedl^, 
brought  this  action  against  the  Central  Kentucky  Traction  Company  to  re- 
cover damages  for  personal  injuries  alleged  to  have  resulted  from  defendant's 
negligence.  From  a  verdict  and  judgment  in  favor  of  plaintiff  for  95,000,  the 
defendant  appeals* 

At  the  time  of  the  accident  defendant  was  engaged  in  ballasting  its  tracks 
with  crushed  stone.  The  stone  was  bing  quarried  and  crushed  on  the  farm 
of  H.  H.  Jesse,  a  few  miles  east  of  Versailles,  in  Woodford  coimty,  and  was 
being  hauled  from  there  over  the  defendant's  line  to  the  place  of  distribution. 
It  was  the  duty  of  the  employees  engaged  in  this  work  to  load  the  sUme  on 
the  cars,  and  then  ride  on  the  cars  to  the  point  of  distribution,  and  there 
unload  the  stone.  Plaintiff,  who  at  the  time  was  seventeen  years  of  age,  five 
feet,  eleven  inches  high,  and  weighed  150  pounds,  was  employed  a  few  days 
before  the  accident  to  assist  in  this  work.  In  carrying  the  ballast,  the  defend- 
ant used  two  cars.  One  was  a  small  freight  car,  without  motive  power.  Th^ 
stone  was  loaded  on  this  oar,  and  it  was  not  used  for  any  other  j>urpo8e. 
Attached  to  the  freight  car  was  a  summer  passenger  car,  with  trolley  and 
other  electrical  appliances  necessary  for  motive  power.  The  motor  car  was 
an  open  car,  such  as  is  used  in  cities  during  the  spring,  summer,  and  fall. 
Its  seats  ran  at  right  angles  to  the  sides  of  the  car.  On  each  side  of  the  car 
there  was  a  nmning  board  eighteen  inches  to  two  feet  wide,  reaching  from 
the  front  to  the  rear.  This  running  board  was  used  for  the  purpose  of  getting 
on  and  off  the  car,  and  for  passing  from  one  end  of  the  car  to  the  other.  At 
each  end  of  the  seats  there  was  an  upright  post.  Fastened  to  each  of  these 
upright  posts  was  a  handhold.  The  freight  oar  and  the  motor  car  were  coupled 
together  by  a  link  and  pin.  The  link  was  a  solid  bar  of  iron,  with  a  roimd 
hole  in  the  end. 

The  accident  happened  on  the  night  of  November  8,  1007.  Plaintiff  and 
those  working  with  hiim  had  loaded  the  box  car,  and  the  box  car  was  being 
pulled  by  the  motor  car  to  the  point  where  the  stone  was  to  be  distributed. 
As  the  two  cars  approached  the  point  on  the  Versailles  pike  where  the  Louis- 
ville' k  Atlantic  railroad  crosses,  some  one  suggested  to  plaintiff  that  it  was 
his  time  to  turn  the  derail.  Plaintiff  claims  that  he  had  never  had  any 
experience  in  doing  this,  and  walked  to  the  front  of  the  passenger  car  to 
see  how  it  was  done.  After  the  derail  was  turned,  the  cars  crossed  the  rail- 
road track,  and  proceeded  towards  Versailles.  Just  east  of  Versailles  there 
is  a  hill.  When  the  car  reached  this  hill,  and  was  moving  at  a  speed  of  three 
or  four  miles  an  hour,  plaintiff,  who  was  cold,  concluded  to  return  to  the  rear 
end  of  the  car,  where  he  would  be  better  protected.    The  car  itself  was  not 
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inclosed,  and  there  were  windowi  in  fnmt  and  in  the  rear.  Some  of  the 
windows  in  front  had  been  broken,  but  the  windows  in  the  rear  were  all 
right.  The  employees  were  accustomed  to  ride  on  the  rear  seat.  Hie  only 
way  to  reach  the  rear  end  of  the  motor  car  was  to  step  over  the  seats  or  to 
pass  along  the  running  board.  As  plaintiff  was  passing  along  the  running 
board  he  says  there  was  a  snatch  of  the  car  which  threw  him  to  the  ground, 
and  under  the  car.  His  foot  was  caught  under  the  wheels,  and  so  badly 
crushed  that  amputation  was  necessary.  Plaintiff  says  that  while  he  knew 
the  car  would  jerk,  and  did  sometimes  jerk,  he  had  never  seen  a  jerk  as 
hard  as  the  one  that  threw  him  from  the  car.  Henry  White,  a  witness  iot 
the  plaintiff,  says  that  there  was  first  a  jerk  and  then  a  jar.  When  he  felt  the 
jerk,  he  thought  the  car  had  jerked  loose  behind.  The  jerk  occurred  before 
the  jar.  He  had  never  felt  it  snatch  that  way  before  going  up  that  hilL 
According  to  the  evidence  for  defendant,  there  was  no  jerk  of  the  ears  at 
alL  There  was  simply  a  jar  caused  by  the  car  running  over  plaintiff's  leg. 
The  motorman  in  charge  of  the  oar  does  not  remember  wheth^  plaintiff  was 
on  the  front  of  the  car  or  not.  He  says  that,  immediately  after  the  accident, 
plaintiff  stated  that  he  was  aiming  to  get  off  the  car  and  walk  up  the  hill 
for  the  purpose  of  getting  warm.  Dr.  Blackburn,  who  attended  the  plaintiff, 
testifies  that  the  plaintiff  said  that  he  was  sitting  on  the  front  end  of  the 
ear,  and  the  rest  of  the  workmen  were  on  the  back  seat.  His  feet  got  eold, 
and  he  started  back  to  where  they  were.  As  he  wait  along  the  running 
board,  he  was  stamping  his  feet  on  the  running  board  to  get  them  warm, 
when  one  of  his  feet  slipped  off.  One  witness  for  the  defendant  says  that  he 
saw  plaintiff  starting  from  the  front  of  the  car  to  the  rear  on  the  runniog 
board.  Plaintiff  attonpted  to  get  off  with  his  back  in  the  direction  the  ear 
was  going.    In  doing  this  he  was  thrown  to  the  ground  and  injured. 

In  his  petition  plaintiff  alleged  that  he  was  thrown  from  the  ear  aad 
injured  "by  the  carelessness  and  negligence  of  the  defendant  and  its  agents 
and  employees  superior  in  authority  to  the  plaintiff.**  Defendant  depied  the 
allegations  of  the  petition,  and  pleaded  contributory  negligenee.  Later  on 
plaintiff  filed  an  amended  petition,  i^eading  his  infancy  and  inezperienee, 
and  the  failure  on  the  part  of  defendant  to  warn  him  of  the  dangers  incident 
to  his  employment;  also,  that  the  place  where  he  was  required  to  work  and 
the  cars,  machinery,  and  appliances  furnished  by  the  defendant  were  unsafe 
and  dangerous,  all  of  which  tiie  defendant  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known.  The  amended  petition,  however,  failed  to  allege  thai 
plaintiff's  injuries  were  caused  by  any  failure  of  duty  on  the  part  of  defend- 
ant in  either  of  these  respects. 

The  court  gave  to  the  jury  five  instructions.  The  first  instruotion  told  tiie 
jury  that  if  they  believed  from  the  evidence  that  the  motor  ear  Ivraished 
by  defendant,  upon  which  the  plaintiff  was  traveling  at  the  tinM  be  was 
injured,  was  insufficient  or  ineffective  for  the  purpose  of  drawing  loaded  rock 
cars,  of  weight  equal  to  the  one  in  use  upon  that  occasion,  or  for  the  purpose 
of  carrying  defendant's  employees,  and  for  either  reason  was  dangerous  or 
unsafe  for  the  purpose  of  transporting  plaintiff  from  place  to  place  in  the 
discharge  of  his  duty,  and  same  was  unknown  to  plaintiff,  but  defendant 
knew  that  fact,  if  it  was  a  fact,  or,  by  the  exercise  of  ordinary  care  and 
prudence,  could  have  known  same,  and  failed  to  notify  or  warn  the  plaintiff 
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of  such  danger,  if  anj,  and  plaintiff  was  thereby  injured,  while  using  ordinary 
care  for  his  own  safety,  then  the  jury  should  find  for  the  plaintiff,  but,  unless 
they  BO  believed,  they  should  find  for  the  defendant.  By  instruction  No.  2 
the  court  defined  ordinary  care  and  negligence  as  applicable  to  a  boy  seventeen 
years  of  age.  Instruction  Na  3  defines  the  measure  of  damages.  Instruction 
No.  4  covered  the  question  of  assumption  of  risk.  Instruction  No.  5  pre- 
sented  the  question  of  contributory  negligence. 

The  defendant  insists  that  the  court  erred  in  submitting  the  case  to  the 
jury  on  the  question  of  the  dangerous  condition  of  the  car,  and  the  failure 
to  warn.  Plaintiff  and  his  witnesses  did  not  testify  to  any  facts  tending  to 
show  that  the  car  was  dangerous  or  insufficient  for  the  purpose  for  which  it 
was  intended.  The  effect  of  their  evidence  is  that  it  was  an  old  summer 
passenger  car.  It  was  open  on  both  sides.  It  was  not  heated  in  any  way, 
and  one  or  two  glasses  were  out  of  the  window  in  front.  The  seats  ran  cross- 
ways  of  the  car.  The  only  way  to  get  from  the  front  of  the  car  to  the  rear 
was  along  the  running  board.  The  car  was  light.  Nor  did  the  cross-examina- 
tion of  defendant's  witnesses  elicit  any  facts  tending  to  show  that  the  nut 
was  insufficient  for  the  purpose  for  which  it  was  used,  or  that  any  part  of 
the  appliance  was  defective.  Ae  running  board  was  all  right.  The  hand- 
holds were  in  proper  condition.  Plaintiff  was  not  thrown  from  the  car 
because  the  night  was  coM  and  the  car  was  not  heated.  No  doubt  on  account 
of  these  conditions  he  attempted  to  go  from  the  front  of  the  car  to  the  rear, 
but  these  conditions  did  not  cause  his  injury.  Nor  can  we  see  any  reason 
why  plaintiff  should  have  been  warned  as  to  the  dangers  attending  his  work. 
He  had  no  work  to  perform  in  connection  with  the  operation  of  the  car.  He 
was  not  required  to  come  in  contact  with  any  machinery  of  any  kind.  If  he 
wanted  to  move  from  one  end  of  the  car  to  the  other,  all  he  had  to  do  wbb  to 
walk  along  the  running  board  and  hold  to  the  handholds.  He  testifies  that 
he  knew  the  car  would  jerk,  and  had  felt  it  jerk  before.  The  evidence  shows 
that,  while  only  seventeen  years  of  age,  he  was  a  boy  of  fair  intelligence. 
Knowing  the  car  would  jerk,  he  also  knew  that  while  walking  along  the 
running  board  the  jerk  of  the  car  would  have  a  tendency  to  throw  him  off. 
The  evidence  leaves  no  doubt  that  he  was  fully  capable  of  appreciating  this 
danger.  That  being  true,  he  assumed  the  risk  of  such  jars  and  jerks  as  were 
ordinarily  and  usually  incident  to  the  prudent  operation  of  the  car,  and  it 
was  not  necessary  to  warn  him  of  a  danger  which  he  knew  and  fully  appro- 
eUted.  C,  N.  0.  &  T.  P.  Ry.  Co.  v.  Finnell's  Adm'r,  108  Ky.  135,  56  S.  W. 
902,  22  Ky.  Law  Rep.  86,  57  L.  R.  A.  260;  Knight  v.  Paducah  B.  &  B.  Co., 
102  8.  W.  1185,  31  Ky.  Law  Rep.  629;  Kelly,  etc,  v.  Barber  Asphalt  Co.,  93 
Ky.  363,  20  S.  W.  271,  14  Ky.  Law  Rep.  356.  We  therefore  conclude  that  the 
court  erred  in  submitting  the  case  on  the  propositions  set  out  in  instruction 
Ka  1. 

There  was  evidence,  however,  tending  to  show  that  plaintiff  was  injured 
by  an  unusual  and  unnecessary  jerk  of  the  car.  Doubtless  this  phase  of  the 
case  was  not  presented  to  the  jury,  because  plaintiff,  after  alleging  negli- 
gence in  general  terms,  specified  the  negligence  on  which  he  relied,  and  the 
trial  court  was  of  the  opinion  that  he  was  confined  to  a  recovery  for  the 
n^ligence  specified.  On  a  return  of  the  case,  plaintiff  will  be  permitted  to 
amend  his  petition. 
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We  are  not  inclined  to  hold  that,  became  plaintiff  at  the  time  he  was 
injured  waa  not  actually  engaged  in  performing  some  active  aerriee  for  de- 
fendant, he  is  to  be  treated  a«  a  mere  Tolunteer,  and  therefore  not  entitled 
to  recover.  It  waa  a  part  of  his  duty  to  ride  on  the  ear  from  the  quany  to 
the  place  where  the  stone  was  to  be  distributed.  Being  on  the  front  of  the 
car,  we  think  he  had  the  right  to  walk  along  the  running  board  provided  for 
that  purpose  in  order  to  get  to  the  rear  end  of  the  car,  especially  in  view  of 
the  fact  that  the  night  was  cold,  and  he  could  be  better  protected  from  the 
inclement  weather  at  the  rear  end  of  the  car.  In  dc^ng  this,  however,  it  was 
his  duty  to  exercise  ordinary  care  for  his  own  safety,  and  the  fact  that  he  waa 
so  engaged  did  not  relieve  the  defendant  from  liability  for  a  failure  to  use 
ordinary  care  in  the  operation  of  the  car.  While,  of  course,  he  assumed  the 
risks  and  hasards  arising  from  the  jars  and  jerks  that  are  usually  and  ordi- 
narily incident  to  the  prudent  operation  of  cars  similar  to  the  one  on  which 
he  was  riding,  yet  if  the  motorman  negligently  gave  the  car  a  jerk  which 
waa  unusual,  unnecessary,  and  so  violent  as  to  show  a  want  of  ordinary  care 
on  his  part  for  the  safety  of  those  riding  in  the  car,  and  by  reason  of  tiiis 
plaintiff,  while  exercising  ordinary  care  for  his  own  safety,  was  thrown  from 
the  car  and  injured,  he  is  entitled  to  recover.  On  the  other  hand,  if  plaintiff 
attempted  to  alight  from  the  car  while  the  car  was  in  motion,  and  was 
tiiereby  injured,  or  was  engaged  in  jumping  up  and  down  on  the  running 
board  and  his  foot  slipped,  and  he  was  thereby  thrown  to  the  ground  and 
injured,  he  is  not  entitled  to  recover.  • 

It  \b  not  necessary  to  allege  or  show  gross  negligence  on  the  part  of  the 
motorman  in  order  to  authorise  a  recovery  by  plaintiff.  The  accident  did  not 
happen  at  the  crusher  or  at  the  point  of  distributicm,  where  plaintiff  worked 
under  the  motorman's  direction  or  controL  In  riding  on  the  car  to  the  place 
of  destination,  plaintiff  had  no  duties  to  perform  in  connection  with  the 
operation  of  the  car.  While  so  riding,  he  was  not  engaged  in  the  same  depart- 
ment of  the  same  work  with  the  motorman.  Their  duties  did  not  require 
immediate  cooperation,  and  did  not  bring  them  together  or  into  such  relation 
that  they  oouM  exercise  influence  upon  each  other  promotive  of  proper  caution. 
Louisville  Ry.  Co.  v.  Hibbitt,  139  Ky.  43,  129  S.  W.  319,  139  Am.  St.  Bep. 
464;  Milton's  Adm'x  v.  Frankfort  &  Versailles  Traction  Co.,  139  Ky.  53,  129 
S.  W.  322.  In  the  case  of  L.  &  K.  R.  R.  Co.  v.  Brown,  127  Ky.  732,  106  8.  W. 
795,  32  Ky.  Law  Rep.  552,  13  L.  R.  A.  (N.  S.)  1135,  the  court  said:  "But 
when  the  servant  is  injured  by  employees  of  the  same  master,  who  are  not 
directly  associated  with  him,  and  with  whom  he  is  not  immediately  embayed, 
and  whose  qualifications  for  the  place  th^  occupy  he  has  no  means  of  know- 
ing, and  in  whose  selection  he  has  no  voice,  and  over  whose  conduct  and 
actions  he  has  no  control,  and  against  whose  negligence  and  carelessness  he 
cannot  protect  himself,  he  may  recover  damages  from  the  master  for  injuries 
received  through  their  n^ligence,  whether  it  be  ordinary  or  gross,  and  without 
any  reference  to  the  position  or  place  the  servant  causing  the  injury  holds.** 
Applying  the  above  rule,  we  conclude  that  plaintiff  was  not  a  fellow  servant 
of  the  motorman,  and  that  he  may  recover  for  the  motorman's  negligence^ 
whether  it  be  ordinary  or  gross. 

Judgment  reversed  and  cause  remanded  for  new  trial  oonsistent  with  this 
opinion. 
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BALTIMORE  k  0.  6.  W.  R.  00.  ▼.  CINCINNATI,  L.  &  A.  ELECTRIC 

ST.  R.  CO. 

( Indiana  —  Appellate  Court ) 

Bight  of  Street  MUMwav  to  Crose  JEUMroad  Traokef  Street  Railway  Not 
an  Additional  Burden;  Bight  of  Steam  Boad  to  Bight  of  Way;  Con^ 
tract  hy  Street  Baiiway  for  Crosetng  Over  Steam  Boad;  Con^ 
eideration. 

Tujwnww  appeals  from  an  order  sustaining  a  demurrer  to  the  complaint. 
Reported  9»  N.  E.  1018. 

Opinion  by  Mtbbs,  P.  J. : 

Appellant  brought  this  action  against  appellee  to  collect  a  sum  of  monej 
alleged  to  be  due  it  by  the  terms  of  a  certain  written  contract.  The  com- 
plaint was  in  one  paragraph,  to  which  a  demurrer,  for  want  of  facts,  was 
sustained,  and  this  ruling  is  assigned  as  error. 

From  the  complaint  it  appears  that  both  appellant  and  appellee  were  Indiana 
corporations,  the  former  owning  and  operating  a  line  of  railroad  through  the 
city  of  Lawrenceburg  for  the  carriage  of  freight  and  passengers  for  hire,  and 
the  latter  owning  and  operating  a  street  railroad  through  said  city  for  the 
carriage  of  passengers  for  hire.  On  March  21,  1900,  these  companies  entered 
into  a  written  contract  made  a  part  of  the  complaint  by  exhibit,  which,  omit- 
ting the  formal  parts,  reads  as  follows:  '' Witnesseth:  Whereas,  the  said 
party  of  the  second  part  desires  to  cross  at  grade  the  right  of  way  and  track 
or  tracks  of  the  party  of  the  first  part  for  the  purpose  of  constructing  and 
operating  an  electric  railroad  at  Walnut  street  in  the  city  of  Lawrenceburg 
and  at  Oeorge  street  in  the  dty  of  Aurora,  both  in  the  State  of  Indiana;  and 
whereas,  the  parties  have  mutually  agreed  that  said  party  of  the  second  part 
may  construct,  maintain,  and  operate  its  electric  railroad  over  and  across  the 
right  of  way,  railroad,  and  track  of  the  party  of  the  first  part  at  the  points 
named,  to  wit:  Walnut  street  in  the  city  of  Lawrenceburg  and  Oeorge  street 
in  the  city  of  Aurora,  and  State  of  Indiana,  upon  the  terms  and  conditions 
hereinafter  set  forth:  Now,  therefore,  it  is  agreed  between  the  parties:  (1) 
The  party  of  the  first  part  grants  to  the  party  of  the  second  part  the  right 
to  cross  at  grade,  construct,  maintain,  and  operate  an  electric  street  railroad 
over  and  across  the  right  of  way,  railroad,  and  track  of  the  party  of  the  first 
part  at  Walnut  street  in  the  city  of  Lawrenceburg,  also  at  Oeorge  street  in  the 
city  of  Aurora,  State  of  Indiana,  upon  the  conditions  and  terms  hereinafter 
set  forth.  (2)  The  party  of  the  second  part,  the  condition  of  the  grant  of 
the  right  to  cross  at  grade  the  right  of  way,  railroad,  and  track  of  the  party 
of  the  first  part  above  mentioned,  covenants  and  agrees  that  it  will,  for  its 
own  sole  cost  and  expense,  construct  and  forever  afterwards  maintain  the  cross- 
ing, frogs,  fixtures  and  appliances  necessary  for  the  safe  and  proper  cross- 
ing of  the  said  right  of  way,  railroad,  and  track  of  the  party  of  the  first  part 
at  Walnut  street  in  the  city  of  Lawrenceburg,  and  for  the  safe  and  proper 
crossing  of  the  said  right  of  way,  railroad,  and  track  of  the  party  of  the  first 
part  at  Oeorge  street  in  the  city  of  Aurora,  State  of  Indiana,  all  of  said  work. 


Digitized  by 


Googk 


828  Stbest  Railway  Bbpo&ts.  [Vol.  8 

orossingt,  frogs,  flztnres,  and  appliances,  and  the  manner  of  oonstractkm  and 
maintenance  of  the  same,  shall  be  done  to  the  satisfaction  of  the  party  of  the 
first  part.  (3)  The  said  party  of  the  second  part  farther  covenants  and 
agrees  that  it  will  bring  its  cars  to  a  full  stop  on  each  side  upon  apprcweh- 
ing  either  of  said  crossings  over  the  right  of  way,  railroad,  and  track  of  the 
party  of  the  first  part  at  Walnut  street  in  the  dty  of  Lawrenceburg,  and  at 
Qeorge  street  in  the  city  of  Aurora,  and  will  in  each  case  upon  approaching 
said  railroad  track  with  its  cars  send  a  ccmductor  ahead  of  such  car,  whose 
duty  it  shall  be  to  observe  the  approach  of  trains  at  said  crossings,  or  either 
of  them,  and  direct  the  movement  of  said  electric  cars  so  that  the  same  shall 
not  collide  or  be  struck  by  the  engines  or  cars  of  the  party  of  the  first  part 
being  operated  over  said  line  of  railroad,  it  being  the  distinct  agreement  and 
understanding  of  the  parties  that  the  said  party  of  the  first  part  shall  have 
precedence  in  the  operation  of  its  trains  over  said  crossings,  and  that  the 
party  of  the  second  part,,  in  the  operation  of  its  electric  cars,  shall  only  at- 
tempt to  cross  the  line  of  said  railroad  at  a  time  when  the  same  may  be  done 
with  safety.  (4)  The  said  party  of  the  second  part  further  covenants  and 
agrees  that  whenever  it  shall  be  necessary  for  the  safety  of  said  crossing,  or 
either  of  them,  or  whenever  the  said  party  of  the  first  part  shall  be  required 
by  any  law  or  ordinance  of  either  of  the  said  cities  <^  Lawrenceburg  or  Aurora, 
or  the  State  of  Indiana,  to  keep  or  maintain  any  crossing  watchman  or  watch- 
men at  said  crossing  of  Walnut  street,  Lawrenceburg,  or  George  street^  Aurora, 
or  either  of  them,  then  the  party  of  the  second  part  hereby  covenants  and 
agrees  to  pay  for,  keep,  and  maintain  such  watchman  or  watchmen.  (5)  The 
provisions  of  this  contract  shall  extend  to  and  be  binding  upon  the  parties  and 
both  of  them,  their  successors,  assigns  and  legal  representatives,  and  the  pro- 
Tisions  of  this  oontract  shall  govern  and  control  the  operation  of  said  cross- 
ings so  long  as  the  same  shall  be  used  for  the  purposes  provided  by  this 
contract 

An  ordinance  of  said  city  passed  and  approved  December  13,  190fi,  and  oob> 
tinually  thereafter  in  force  requiring  appellant  to  keep  a  watchman  at  the 
crossing  of  its  track  on  Walnut  street,  was  made  a  part  of  the  complaint,  as 
was  also  an  itemised  statement  of  the  money  paid  by  appellant  for  the  services 
of  a  watchman  at  said  crossing  from  December,  1006,  up  to  and  including 
February,  1910.  Other  facts  are  alleged,  but  the  question  here  for  decision 
is  apparent  from  the  facts  stated.  The  objection  to  the  complaint  is  that  it 
fails  to  disclose  a  consideration  for  appellee's  agreement  to  pay  for  the  ser> 
▼ices  of  a  watchman. 

The  fourth  specification  of  the  contract  is  the  only  one  concerning  the  sub- 
ject of  pay  for  a  watchman's  services,  and  appellee's  promise  in  this  respect* 
as  we  read  the  instrument  in  question,  must  be  supported  by  a  valuable 
consideration. 

In  Beach  on  Modem  Law  of  Contracts,  8  6,  it  is  said:  "The  genera]  rule 
is  that,  in  order  to  support  an  'action,  the  promise  must  have  been  made  upon 
a  legal  consideration  moving  from  the  promisee  to  the  promisor."  The  same 
author  (section  147)  says:  "A  'valuable  consideration'  consists  either  in 
some  right,  interest,  profit,  or  benefit  accruing  to  the  one  party,  or  some 
extension  of  time  of  payment,  detriment,  loss,  or  responsibility  giv^i,  suf- 
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fered,  or  undertaken  by  the  other.''  In  Page  on  Ckmtracta,  g  247,  it  is  said: 
"A  valuable  consideration  is  some  l^gal  right  acquired  by  the  promisor  in 
consideration  of  his  promise,  or  forebmie  by  the  promisee  in  consideration  of 
such  promise."  And  again  (section  301) :  "  While  the  parties  to  a  contract 
may  make  such  terms  and  select  such  consideration  as  they  choose,  the  con- 
sideration selected  must  be  the  forbearance  or  acquisition  of  some  legal  right. 
If  they  select  something  which  is  not  a  l^gal  rights  the  acquisition  or  for- 
bearance of  it  constitutes  no  consideration,  though  the  parties  may  belicTe 
otherwise."  The  contract  before  us  recites,  in  effect,  that  appellee  in  the 
construction,  maintenance,  and  operation  <^  its  road  desired  to  cross  appel- 
lant's track  in  Walnut  street,  in  the  city  of  Lawrenceburg,  and  that  appellant 
consented  thereto  upon  certain  terms  and  conditions,  among  which  was  the 
promise  of  appellee  to  pay  for,  keep,  and  maintain  a  watchman  at  Walnut 
street  crossing;  or,  in  other  words,  the  consideration  for  appellee's  promise 
was  the  consent  of  appellant  to  cross  at  grade  its  track  on  Walnut  street.  If 
appellee  acquired  some  legal  right  or  any  l^gal  possibility  of  benefit  by  its 
promise,  a  sufficient  consideration  would  be  shown,  but  the  mere  consent  or 
withdrawal  of  an  objection  by  appellant  to  the  doing  of  that  which  appellee 
had  a  l^gal  right  to  do  is  not  a  consideration  sufficient  to  support  a  promise. 
This  is  so  upon  the  theory  that  the  promisor  gets  nothing  in  return  for  his 
promise  but  that  to  which  he  is  legally  entitled.  Beaver  ▼.  Fulp,  136  Ind. 
696,  36  N.  £.  418;  Reynolds  ▼.  Nugent,  26  Ind.  328;  Shortle  ▼.  Terre  Haute, 
etc,  R.  Co.,  131  Ind.  338,  30  N.  E.  1084;  1  Beach,  Modem  Law  of  Contracts^ 
I  167;  »  C^c  347;  Hort<m  y.  Erie  R.  Co.,  66  App.  Div.  687,  72  N.  Y.  Supp. 
1018;  Brooklyn  Cent.  &  J.  R.  Co.  ▼.  Brooklyn  City  R.  Co.,  33  Barb.  (N.  Y.) 
420;  New  York  ft  H.  R.  Co.  ▼.  Forty-seccmd  Street  ft  G.  Street  Ferry  R.  Co., 
60  Barb.  (N.  Y.)  300;  Market  Street  R.  Co.  y.  Central  R.  Co.,  61  Cal.  683; 
Highland  Ayc.  ft  Belt  R.  Co.  y.  Birmingham  Uni<m  R.  Co.,  93  Ala.  606,  9 
South.  668.  What,  then,  was  the  l^gal  right  or  benefit  gained  by  appellee 
through  its  promise  to  pay  for  the  senrices  of  a  watchman,  or  right  forborne 
by  appeUant  in  consideration  of  such  promise?  The  city  of  lAwrenoeburg; 
by  legislatiYe  enactment,  had  the  power  to  require  appellant  to  maintain  a 
watchman  at  its  railroad  crossing  oYer  Walnut  street.  Section  8666,  Bums 
1908,  d.  49.  This  power  was  not  enhanced,  limited,  or  affected  by  the  fact 
that  appellant  gave  its  consent  for  appellee  to  construct,  maintain  and  operate 
its  road  in  the  street  across  appellant's  track. 

At  the  time  of  making  the  contract  in  question,  and  ever  since  that  time, 
it  was,  and  still  is,  the  settled  law  of  this  State  that  the  use  of  city  streets 
by  a  street  railway  company  with  the  consent  of  the  common  council  does  not 
constitute  an  additional  burden.  After  affirming  this  doctrine  in  the  case  of 
Chicago,  etc.,  Ry.  Co.  y.  Whiting,  etc,  Ry.  Co.  (1849),  139  Ind.  297,  38  N.  E. 
604,  26  L.  R.  A.  337,  47  Am.  St  Rep.  264,  the  court  said:  " So  long,  there- 
fore, as  it  is  the  settled  law  of  this  State  that  a  street  railway  is  not  an 
additional  burden  to  that  of  the  easement  which  the  general  public  has  in  the 
street,  and  that  the  street  railway  company's  right  to  use  the  street  is  founded 
on  that  easement,  that  long  it  must  be  held  that  the  right  of  such  street 
railway  to  cross  over  the  tracks  of  a  steam  railway  laid  on  such  street  is 
subject  to  no  conditions  other  than  those  to  which  the  general  public  is  sub- 
ject in  traYeling  OYcr  such  streets."    While  such  company's  cars  may  be  pro- 
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pelled  by  eleciricity,  its  right  to  use  the  street  and  to  cross  the  traek  of  s 
railway  company  without  the  consent  and  against  its  will  is  no  longer  aa 
open  question.  Pittsburgh,  etc,  R.  Co.  y.  Muncie,  etc,  Trac  Co.,  174  Ind. 
167,  M  N.  £.  600,  and  cases  cited;  Michigan  Cent  R.  Co.  y.  Hamnumd,  etc, 
Elec  R.  Co.,  42  Ind.  App.  66,  83  N.  R  WO;  Pittsburgh,  etc»  R.  Ca  ▼.  Brown- 
ing, 34  Ind.  App.  90,  71  N.  £i  227;  Eransville,  etc,  Trac  Co.  y.  Eyansyille 
Belt  R.  Co.,  44  Ind.  App.  155,  87  N.  K  21. 

When  appdlanC  constructed  its  road  across  Walnut  street,  it  must  be  as- 
sumed that  it  did  so  with  the  understanding  ^that  a  street  or  intaruibaa 
railroad  might  thereafter  be  lawfully  located  upon  said  highway  and  aeross 
the  track  at  ^hat  point."  South  East,  etc,  R.  Co.  y.  Eyansyille,  etc,  R.  Cow, 
169  Ind.  339,  82  N.  E.  766,  13  L.  R.  A.  (N.  S.)  916,  14  Ann.  Cas.  214.  Hence 
priority  in  the  location  of  tracks  has  nothing  to  do  with  the  right  to  cross, 
for  the  reason  that  both  companies  in  the  use  of  the  street  are  on  equal  tmns» 
except  that  the  steam  road  had  the  right  of  way  upon  giying  due  notice  of 
its  purpose  so  to  do.  Eyansyille  ft  T.  H.  R.  Co.  y.  Bemdt,  172  Ind.  697,  88 
K.  E.  612.  But  the  kind  and  character  of  the  crossing,  materials,  appli- 
ances, and  equipment  to  be  used  in  its  construction  or  maintenance  are  the 
proper  subjects  of  contract.  Eyansyille,  etc,  Tracti<m  Co.  y.  Eyansyille  Belt 
R.  Co^  9upr€^,  This  is  so  for  the  reason  that  the  companies  owning  sudi 
intersecting  lines  are  charged  with  certain  duties  relatiye  to  the  safety  of  the 
street  from  defects  occasioned  by  such  crossing,  and  the  ri^^ts  and  duties  of 
each  with  reference  thereto  as  between  themselyes  may  be  specifically  defined 
by  contract. 

In  the  case  last  cited,  the  court  in  speaking  of  a  contract  in  simie  respects 
similar  to  the  one  before  us  held  that  it  was  not  yoid  for  want  of  oonsider*- 
tion.  But  it  must  be  k^t  in  mind  that  the  court  then  was  ccmsidering  the 
right  of  the  companies  owning  such  intersecting  lines,  and  charged  with  the 
highest  duty  to  guard  and  protect  their  passengers  and  seryants  operating  their 
cars  and  trains,  as  well  as  their  property,  from  the  increased  hazard  of  such 
crossing,  and  not  the  public  generally  intending  to  cross  the  trades,  whidi  it 
is  the  purpose  of  the  ordinance  to  protect  by  requiring  a  watchman.  These 
considerations  lead  us  to  condude  that  the  complaint  in  this  case  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  judgment  -is  therefore  affirmed. 


CITY  OF  WATERBURY  y.  CONNECTICUT  RY.  ft  LIGHTING  CO. 

(Connecticut  —  Supreme  Court.) 

Franchise  CandUianal  an  Payment  of  Earning   Tax   Upon   CapiUU 
Invested  in  Stocks  or  Bonds;  Complaint  in  Suit  to  Recover  Tax. 

pLAiNTiFr  appeals  from  order  sustaining  demurrer  to  complaint.    Reported 

84  AtL  723. 

The  substituted  complaint  sets  out,  in  substance,  the  following  among  other 
facts: 

The  Waterbury  Horse  Railroad  Company  was  organised  in  1888  to  operate 
«  horse  railway  in  certain  streets  in  Waterbury  under  a  charter  granted  in 
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1884  and  amended  in  1886.  In  1893  its  name  was,  by  the  General  Aaaembly, 
changed  to  the  Waterbury  Traction  Company,  and  permission  given  to  it  io 
operate  in  additional  streets  and  to  use  electricity  or  other  motive  power 
except  steam.  It  thereupon,  acting  under  authority  of  section  2  of  chapter 
169  of  the  Public  Acts  of  1893,  caused  a  plan  for  the  proposed  electrification 
of  its  lines  to  be  made  and  presented  to  the  mayor  and  court  of  c<munon 
council  of  the  plaintiff  city  for  approvaL  The  city  authorities  voted  that 
authority  to  change  the  motive  power  from  horse  to  electricity  be  given,  but 
incorporated  in  its  vote  certain  other  requirements.  Among  these  was  one 
that  the  company  should  pay  the  city  not  less  than  two  per  cent,  of  its  gross 
receipts  after  January  1,  IWXk  The  directors  of  the  company  thereupon  ob- 
jected, and  asked  for  a  modification  of  the  conditions  imposed.  A  conference 
between  committees  of  the  court  of  common  council  and  the  company  was 
thereupon  had,  and  terms  agreed  upon.  These  terms  were  reduced  to  writ- 
ing in  the  form  of  a  report  to  the  court  of  common  council  by  its  committee, 
signed  by  its  members,  and  indorsed  **  accepted  "  under  the  name  of  the  com- 
pany  acting  by  its  secretary.  The  court  of  common  coimcil  upon  the  receipt 
of  this  report  changed  its  previous  action  to  conform  thereta 

The  vote  as  thus  amended  contained,  among  others,  the  following  provisions: 
"(6)  That  said  company  shall  indemnify  and  save  harmless  the  said  city  from 
all  loss,  cost,  damage,  or  expense  of  every  kind,  nature,  or  description  by 
reason  of  the  operation  of  its  cars  in  the  streets  of  said  tity  or  arising  or 
growing  out  of  the  use  of  electricity  as  a  motive  power.  *  •  •  (g)  That 
said  Waterbury  Traction  Ck»mpany  shall  pay  to  the  city  of  Waterbury,  for 
the  use  of  said  city,  in  the  month  of  January  In  each  year,  a  sum  not  exceeding 
two  per  cent,  of  its  gross  receipts,  to  be  determined  as  follows:  The  gross 
receipts  for  the  purpose  aforesaid  consist  of  all  fares  not  exceeding  five  coits 
(and  five  cents  of  each  and  every  fare  exceeding  five  cents)  and  the  city  of 
Waterbury  at  some  time  during  the  month  of  January  in  each  year  shall 
examine  the  books  of  said  cmnpany  and  thus  ascertain  and  determine  such 
gross  receipts.  When  and  after  such  time  as  the  net  earnings  of  said  com- 
pany shall  exceed  the  sum  of  six  per  cent,  on  the  capital  actually  invested 
in  said  company,  in  stocks  or  bonds,  or  both,  said  company  shall  pay  to  said 
city  such  excess  to  the  amount  of  two  per  cent,  in  the  same  manner  afore- 
said. If  at  any  time  hereafter  the  statute  laws  of  this  State  shall  make  said 
company  liable  to  local  taxation,  the  provisions  of  this  section  shall  be  null 
and  void  during  such  time  as  said  company  shall  be  liable  to  local  tszation 
and  no  part  of  said  receipts  shall  be  paid  to  said  city  during  such  time  by 
reason  oi  anything  herein  contained.'' 

All  the  parties  concerned  understood,  and  it  was  agreed  between  them, 
that  the  words  '*  net  earnings,"  as  used  in  the  report  and  vote,  meant  gross 
earnings,  less  operating  expenses  and  cost  of  maintenance  and  repairs.  Im- 
mediately upon  the  passage  of  this  vote,  the  Traction  Company  proceeded  to 
change  the  motive  power  upon  its  lines  from  horses  to  electricity,  and  elec- 
tricity has  ever  since  been  in  use. 

December  22,  1900,  the  Traction  Company  sold  and  transferred  all  its  prop- 
erty and  franchises  to  the  Connecticut  Lighting  &  Power  Company,  and  there- 
upon ceased  to  operate  street  railway  lines  in  the  plaintiff  city.    As  a  part 
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of  the  ooDBideratioii  of  the  sale  mud  trmnsfer,  the  vendee  agsnmed  and  agreed 
to  pay  all  that  was  or  might  beoome  doe  from  the  vendor  to  the  plaintiff  and 
others,  and  undertook  to  perform  all  the  eontracts  of  the  latter.  The  name 
of  the  vendee  was  thereupon  and  witiiin  a  few  days  changed  by  an  order  of 
court  to  the  Connecticut  Railway  t  Lighting  Company,  and  the  charter  of 
the  company  amended  by  the  General  Aseembly.  By  one  provision  ot  this 
amendment  the  company  was  required  to  do  tiiat  which  it  had  contracted 
to  do  as  above  stated.  At  about  the  same  time  the  corporation  last  named 
purchased  all  the  property  and  franchises  of  several  other  street  raflway  aad 
lighting  companies  located  and  doing  business  outside  of  Waterbury,  thereby 
creating  a  large  system,  and  has  ever  since  continued  to  be  the  owner  thereof. 
Until  December  20,  1906,  it  operated  the  street  railway  lines  whidi  had  be- 
longed to  the  Traction  Company,  and  carried  on  the  business  of  the  other 
corporations  acquired  as  aforesaid.  It  was  thus  engaged  when  the  aetioa 
was  begun.  December  20,  1906,  the  Connecticut  Railway  &  T^ighting  Coin- 
pany  leased  all  the  property  and  franchises  which  it  had  purchased  as  stated 
to  the  Consolidated  Railway  Company,  and  this  latter  company,  under  au- 
thority of  its  charter,  operated  all  of  said  street  railway  and  lighting  prop- 
erties as  lessee  thereof  until  June  1,  1907.  On  that  date  the  last-named 
corporation  became  merged  in  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.  Since  this  merger  the  latter  company  has  operated  these 
properties  under  the  terms  of  the  lease  to  the  Consolidated  Railway  Company. 
The  companies  operating  under  the  lease  from  the  Connecticut  Railway  ft 
Lighting  Company  have  taken  all  the  earnings  and  accounted  to  the  lessor 
pursuant  to  tiie  terms  of  the  lease.  During  the  time  when  the  Waterbury 
lines  were  operated  by  the  Traction  Company,  **  the  net  earnings  of  said  com- 
pany exceeded  six  per  cent,  on  the  capital  actually  invested  by  said  company 
for  construction  and  equipment  of  its  railway  lines,"  and  such  excess  an- 
nually amounted  to  more  than  two  per  cent,  of  the  gross  receipts  from  fiues 
not  exceeding  five  cents  and  five  cents  of  each  fare  exceeding  five  cents. 
During  the  subsequent  period  covered  by  the  operation  of  these  lines  by  the 
Connecticut  Lighting  k  Power  Company  under  its  original  or  changed  name, 
which  ended  December  20,  1906,  the  net  earnings  from  said  Traction  Com- 
pany's properties  were  ''  more  than  sufficient  to  pay  the  plaintiff  two  per  cent, 
annual]^  of  the  gross  earnings  from  passenger  traffic  after  paying  a  dividend 
of  six  per  cent,  on  the  capital  actually  invested  for  construction  and  equip- 
ment.**  Ever  since  the  Traction  Company's  lines  were  electrified  ^the  net 
earnings  of  said  company  and  its  successors  have  exceeded  six  per  cent,  on 
the  capital  actually  invested  by  said  company  and  its  successors  for  con- 
struction and  equipment  by  more  than  sufficient  to  pay  the  plaintiff  out  of 
such  excess  two  per  cent,  on  the  gross  receipts  of  said  Traction  Company 
and  by  its  successors  from  passenger  earnings  on  the  properties  whidi  be- 
longed to  said  Traction  Company." 

The  plaintiff  asks  for  the  ascertainment  and  determination  of  (1)  the 
amount  actually  invested  in  the  construction  and  equipment  of  the  Traction 
Company's  properties,  and  (2)  the  annual  gross  earnings  of  said  properties 
during  the  period  covered  by  the  complaint  from  five-cent  fares  and  five  cents 
of  every  fare  exceeding  five  cents,  for  an  accounting  as  provided  in  seetioa 
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961  of  the  General  Statutes  for  "  all  the  earnings  of  said  Traction  Company's 
property,  the  cost  of  construction  and  equipment  thereof,  and  the  expense  of 
operating  and  equipment  of  its  lines/'  and  for  a  judgment  to  reooyer  two  per 
cent,  of  the  annual  gross  earnings  as  ascertained. 

The  complaint  contains  extended  allegations  touching  the  capitalization, 
bond  issues,  and  financial  operations  of  the  several  corporations,  and  the  man- 
ner in  which  the  seyeral  properties  referred  to  have  been  managed,  the  re- 
ceipts therefrom  handled  and  expended,  and  the  aococmts  in  relation  thereto 
kept.  These  charge  that  the  Traction  Company  during  the  period  between  the 
passage  of  the  vote  and  its  sale  of  its  lines  was  guilty  of  stock  watering, 
issuing  bonds  not  representing  capital  actually  invested,  the  appropriation  of 
income  to  the  payment  of  the  cost  of  construction  and  equipment  within  and 
without  the  city,  bo<^ckeeping  manipulation,  and  misrepresentation  to  the  pub- 
lic as  to  its  investment,  earnings,  and  expenses,  all  calculated  and  designed 
to  hinder  and  prevent  a  recovery  by  the  plaintiff  under  the  terms  of  the  vote. 
They  also  charge  that  the  corporations  which  have  been  the  successive  own- 
ers and  operators  of  the  Traction  Company's  lines  since  December  22,  1900, 
have,  for  the  fraudulent  purpose  of  depriving  the  plaintiff  of  its  rights  imder 
the  vote,  used  the  earnings  of  the  lines  which  had  belonged  to  the.  Traction 
Company  to  pay  for  the  cost  of  construction  and  equipment  of  other  portions 
of  their  system,  and  in  their  financial  management  and  bookkeeping  so  com- 
mingled and  confused  these  earnings  with  those  from  other  sources  as  to  make 
it  difficult  to  discover  the  true  situation.  As  these  matters  do  not  enter  into 
the  discussion  of  the  opinion,  they  need  not  be  recited  in  detail. 

The  action  was  begun  February  23,  1906,  against  the  CcHmecticut  Railway 
&  Lighting  Company  as  the  sole  defendant.  Some  three  years  later  a  sub- 
stituted complaint  was  filed  and  the  Waterbury  Traction  Company,  the  New 
York,  New  Haven  k  Hartford  Railroad  Company,  and  two  other  corporations 
incidentally  involved  were  cited  in  as  defendants.  This  substituted  complaint 
continues  to  date  the  story  of  matters  deemed  to  be  relevant  to  the  subject- 
matter  of  the  action. 

Opinion  by  Pbenticb,  J.: 

The  plaintiff's  appeal  presents  three  general  subjects  of  complaint.  Two 
relate  to  incidental  matters  arising  during  the  progress  of  the  cause.  The 
third  touches  more  substantial  questions  resulting  from  the  court's  action  in 
sustaining  a  demurrer  to  the  complaint.  This  demurrer  assigned  a  consider- 
able number  of  reasons.  The  major  portion  of  them  attacked  the  sufficiency 
of  those  averments  which  undertook  to  establish  the  existence  of  an  obligation 
binding  upon  the  defendants.  The  court  sustained  this  contention  and  the 
demurrer  for  these  reasons.  The  subject  of  this  ruling  has  occupied  a  large 
share  of  the  attention  of  cotmsel  in  argument.  We  have  no  occasion  to  enter 
upon  a  consideration  of  the  important  questions  which  this  phase  of  the  case 
involves,  since  there  appears  at  the  very  threshold  of  it  another  reason,  pointed 
out  in  the  demurrer,  which  is  fatal  to  the  plaintiff's  recovery  upon  the  com- 
plaint as  framed. 

The  plaintiff  rests  its  right  of  action  upon  a  provision  contained  in  a  vote 
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of  its  court  of  common  council  approving  a  plan  for  the  electrification  of  the 
street  railway  lines  of  the  Waterbury  Traction  Company,  which  vote  was 
passed  upon  an  application  presented  by  the  company  pursuant  to  section  2 
of  chapter  169  of  the  Public  Acts  of  1803,  and  also  up<m  a  certain  agree- 
ment of  the  same  tenor  claimed  to  have  been  made  by  the  company  in  con- 
nection with  the  passage  of  such  vote,  together  with  the  conduct  of  the  com- 
pany in  availing  itself  of  the  permit  which  the  vote  embodied.  It  is  not 
asserted  that  the  company  came  under  any  other  duty  to  make  payments  to 
the  city  based  upon  income  other  than  such  as  its  language  expresses. 

The  action  is  brought  to  recover  amounts  which  it  is  claimed  became  due 
annually  for  several  years  prior  to  the  commencement  of  the  action  in  ac- 
cordance with  the  terms  of  this  vote.  It  will  be  noted  that  these  terms,  in 
addition  to  an  attempt  to  state  a  rule  for  the  determination  of  the  amounts 
of  the  several  payments,  provide  (1)  a  condition  precedent  to  payments  be- 
coming due,  and  (2)  a  limitation  of  the  amount  to  be  paid  under  certain 
conditions  of  the  net  revenue  account.  The  condition  precedent  is  that  the 
annual  payments  shall  not  be  required,  except  "when  and  after  such  time 
as  the  net  earnings  of  said  company  shall  exceed  the  sum  of  six  per  cent, 
on  the  capital  actually  invested  in  said  company  in  stock  or  bonds,  or  both." 
The  pleader,  having  in  his  complaint  made  known  the  existence  of  this  con- 
dition, was  bound  to  show  that  it  had  been  satisfied.  The  plaintiff  is  in  no 
position  to  claim  redress,  unless  the  net  earnings  did,  during  some  portion 
of  the  period  covered  by  the  complaint,  pass  the  mark  set  by  the  vote,  and 
in  no  position  to  inv<Ae  judicial  intervention  unless  it  claims  that  such  was 
the  fact.  It  matters  not  what  dark  and  devious  ways  the  defendants  may 
have  trodden  in  an  imlawful  effort  to  defeat  the  plaintiff  of  its  rights,  if 
there  has  been  no  such  defeat.  The  latter  can  establish  no  claim  to  judicial 
intervention  or  relief  by  merely  charging  fraudulent  conduct.  It  must  show 
that  by  such  conduct  it  has  been  deprived  of  something  to  which  it  was  in 
fact  and  in  truth  entitled.  In  this  case  it  is  entitled  to  nothing  unless  the 
net  earnings  have  passed  a  certain  figure.  Until  it  is  charged  that  such  has, 
upon  an  honest  and  true  accounting,  been  the  case,  the  plaintiff  has  acquired 
no  standing  in  court  to  ask  it  to  enter  upon  the  inquiry  and  make  the  ac- 
counting asked  for. 

The  pleader  understood  his  duty  in  this  regard,  and  we  find  three  allega- 
tions, two  covering  separate  periods,  and  one  the  entire  period,  since  electrifi- 
cation, which  were  inserted  to  meet  the  requirements  of  the  situation.  They 
vary  slightly  in  form,  but  all  unmistakably  indicate  the  pleader's  intention 
to  limit  the  fund  upon  which  the  six  per  cent,  computation  was  to  be  made 
to  the  actual  investment  for  the  time  being  by  the  several  owning  or  operat- 
ing companies  for  construction  and  equipment.  The  first  of  these  allega- 
tions, which  deals  with  the  period  of  the  Traction  Company's  ownership,  is 
that  "  the  net  earnings  of  said  company  exceeded  six  per  cent,  on  the  capital 
actually  invested  by  said  company  for  construction  and  equipment  of  its  rail- 
way lines."  The  second  allegation,  which  relates  to  a  later  period,  differs  in 
substance  only  in  that  the  words  "by  the  company"  do  not  appear  between 
"capital  actually  invested"  and  "for  construction  and  equipment."  The 
qualification  of  the  investment  as  that  by  the  company  is  here  not  expressed; 
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but  it  is  necessarily  implied  from  the  context.  In  the  third  averment  the 
pleader  returns  to  his  former  use  of  language  and  the  investment  is  expressed 
to  be  one  by  the  companies  and  **  for  construction  and  equipment." 

It  is  apparent  from  an  examination  of  these  repeated  averments  and  of  the 
prayers  for  relief  that  they  were  not  inadvertently,  but  intentionally,  made 
in  the  form  in  which  they  appear.  The  pleader  has  given  to  the  terms  of 
the  vote  expressive  of  the  obligation  claimed  to  have  been  imposed  upon  the 
Traction  Company  a  construction  which  placed  upon  it  the  duty  to  make 
the  prescribed  annual  payments  whenever  its  net  earnings  should  exceed  the 
sum  of  six  per  cent,  on  the  capital  actually  invested  "by"  it  "in  the  con- 
struction and  equipment  of  its  lines."  Unless  this  construction  is  justified, 
the  complaint  fails  to  state  a  cause  of  action,  since  it  is  not  shown  that  a 
situation  has  ever  arisen  when  a  payment  was  required.  We  are  in  form 
dealing  with  a  question  of  pleading;  but  it  requires  only  a  little  study  of  the 
plaintiff's  allegations  to  discover  that  we  are  in  fact  here  brought  to  a  con- 
sideration of  one  of  the  fundamental  propositions  of  the  case  the  plaintiff 
has  chosen  to  present,  to  wit:  One  as  to  the  scope  and  character  of  the 
obligation  claimed  to  rest  upon  the  defendants  in  its  favor.  By  the  terms 
of  the  vote  the  six  per  cent,  computation  is  to  be  made  upon  "  the  actual  in- 
vestment in  the  company  in  stocks  or  bonds,  or  both."  This  unmistakably 
refers  to  the  contribution  to  the  company  which  the  stock  holders  or  stock 
and  bond  holders  have  made.  The  construction  which  the  pleader  has  placed 
upon  it  transforms  this  investment  into  one  by  the  company  — that  is,  ex- 
penditure—  a  radically  different  thing.  And  it  is  not  made  the  equivalent 
of  the  contribution  to  the  company  by  the  stock  and  bond  holders  by  its 
limitation  to  expenditure  for  construction  and  equipment.  It  is  clear  from 
the  context  that  the  pleader  had  no  thought  that  it  was,  and  it  is  not.  It 
is  a  matter  of  common  knowledge  that  the  capital  invested  in  a  street  rail- 
way enterprise  not  only  may,  but  ordinarily  is,  used  in  other  legitimate  ways 
and  for  other  legitimate  purposes  than  these.  There  are  organization  and 
preliminary  expenses  to  be  borne,  rights  of  way  to  be  acquired,  property  per- 
haps to  be  purchased,  working  capital  to  be  supplied,  and  no  inconsiderable 
incidental  charges  to  be  taken  care  of.  All  these  things,  as  well  as  construc- 
tion and  equipment,  enter  into  the  burden  for  the  bearing  of  which  capital 
must  be  provided  and  used.  The  language  of  the  vote  in  important  particulars 
leaves  much  to  be  desired  in  the  matter  of  certainty  and  precision,  and  this 
unfortunate  feature  is  not  lacking  at  the  point  we  are  discussing.  But,  how- 
ever uncertain  it  may  be,  it  must  be  said  of  it  that  it  is  by  no  possibility 
susceptible  of  a  construction  which  calls  for  the  six  per  cent,  computation 
to  be  made  upon  the  basis  of  the  cost  to  the  company  of  the  construction  and 
equipment  of  its  lines. 

There  is  no  error. 

Haix^  G.  J.,  and  Thatd,  J.,  ooncunred. 
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SOUTH  (X)VINGTON  A  0.  ST.  BY.  00.  ▼.  BARR. 
( Kentucky  —  Court  of  Appeals. ) 

PaBBenger;  Injurp  from  DeraUmetU  of  Cor;  MoUntnan  Not  NegUgmU 
far  EoDoeBBive  Speed  RemOMna  from  DefeeUve  AppUaneesf  &> 
emipiary  Dtmuigee. 

Dependant  appeals  from  a  judgment  for  plaintiff.    Reported  144  S.  W.  756. 

Opinion  by  Mn.i.EB,  J.: 

The  appellee,  Mrs.  Abbie  E.  Barr,  was  a  passenger  upon  appellant's  street 
car  between  8  and  9  o'clock  p.  m.  on  February  27,  1910,  as  it  was  proceeding 
westwardly  on  Fourth  street  in  the  city  of  Coyington.  The  car  was  under 
the  control  of  the  motorman*  at  Russell  street,  which  is  the  second  street 
east  of  and  966  feet  distant  from  Main  street.  The  proper  course  of  the 
car  was  westwardly  upon  Fourth  street  until  it  reached  Main  street,  and 
thence  northwardly  on  Main  street.  Shortly  after  the  car  had  passed  Rus- 
sell street,  the  bell  rang  for  a  passenger  to  alight  at  Johnson  street.  The 
car,  however,  failed  to  stop  at  Johnson  street,  but  proceeded  with  great 
speed  to  Main  street,  and,  instead  of  turning  north  on  Main  street,  it  ran 
a  short  distance  in  the  opposite  direction,  jumped  the  track,  and  went  onto 
the  sidewalk.  The  appellee  was  badly  injured,  and  brought  this  action  for 
damages.  She  recovered  a  judgment  for  $4,380  damages,  and  from  that  judg- 
ment the  defendant  appeals. 

From  an  examination  made  of  the  car  after  the  accident,  it  appeared 
that  one  of  the  screws  holding  in  place  a  part  of  the  mechanism  of  the  con- 
troller had  dropped  out  of  place,  and  caused  the  controller  to  lock,  thus 
preventing  the  motorman  from  regulating  the  speed  of  the  car.  Appellant 
introduced  evidence  tending  to  show  that  the  car  had  been  carefully  inspected 
the  night  before  the  day  of  the  accident;  that  it  was  then  in  good  order; 
and  that  the  accident  occurred  by  the  screw  in  the  controller  having  worked 
out  of  place  during  the  day.  Appellee  introduced  testimony  tending  to  show 
that,  although  the  controller  was  locked  as  above  indicated,  the  car,  never- 
theless, could  have  been  stopped  in  two  other  ways:  First,  by  the  motor- 
man  throwing  off  the  hood  switch  over  his  head;  and,  secondly,  by  the  con- 
ductor pulling  the  trolley  from  the  overhead  wire.  When  it  became  apparent 
that  the  car  had  gotten  beyond  the  control  of  the  motoramn,  the  conductor 
was  in  the  car  gathering  fares;  and,  although  he  attempted  to  get  to  the 
rear  end  of  the  car  for  the  purpose  of  pulling  the  trolley  from  the  overiiead 
wire,  he  failed  in  his  attempt  by  reason  of  the  excitement  and  confusion  of 
the  passengers,  who  got  in  his  way  and  impeded  his  passage.  It  does  not 
appear  that  the  motorman  attempted  to  throw  the  hood  switch;  and  it  is 
claimed  that  this  was  negligence. 

No  serious  objection  is  made  that  the  damages  are  excessive.  The 
grounds  relied  upon  for  a  new  trial  are  (1)  that  the  court  erred  in  refusing 
to  give  instruction  X  asked  by  the  appellant;  and  (2)  in  giving  instructions 
2  and  3. 

The  cause  of  action -stated  in  the  petition  was  based  solely  upon  the  gross 
carelessness  and  negligence  of  the  appellant's  agrents  in  running  the  car  at 
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a  great  and  excessiye  rate  of  speed.  The  answer  contains  a  traverse,  and  a 
plea  <^  contributory  negligence.  Instruction  X,  offered  by  appellant  and 
refused  by  the  court,  was  framed  for  the  purpose  of  submitting  to  the  jury 
the  question  whether  appellant  had  performed  its  duty  of  inspection,  whidi 
fact  appellant  claims  must  necessarily  be  considered  in  determining  its  lia- 
bility under  the  evidence  in  this  case. 

The  two  controlling  instructions  given  by  the  court  are  instructions  Nos. 
1  and  2,  which  read  as  follows: 

(1)  ''It  was  the  duty  of  the  defendant  to  exercise  the  utmost  care  which 
careful  and  prudent  persons  are  accustomed  to  exercise  when  engaged  in 
the  same  or  a  similar  business,  and  under  like  or  similar  circumstances  as 
those  in  this  case,  in  the  operation  and  management  <^  the  car  referred  to 
in  the  proof;  and  if  you  believe  from  the  evidence  that  defendant's  servants 
or  employees,  engaged  in  the  operation  of  said  car,  operated  same  at  a  rate 
of  speed  which  was  dangerous  to  passengers  riding  therein,  and  that  by  rea- 
son of  such  speed  said  car  was  caused  to  leave  the  railway  track  in  the 
manner  described  in  the  proof,  and  plaintiff  was  thereby  injured,  you  will 
find  a  verdict  for  plaintiff.  If,  however,  you  believe  from  the  evidence  that 
at  the  time  and  place,  and  under  the  circumstances  described  in  the  proof, 
said  car  was  not  operated  at  such  a  rate  of  speed  as  to  render  the  operation 
of  same  dangerous  to  persons  riding  therein,  or  if  you  believe  from  the  evi- 
dence that  said  car  was  not  caused  to  leave  the  track  by  reason  of  the  speed 
with  which  it  was  being  operated,  then,  in  either  of  said  events,  you  will  find 
a  verdict  for  the  defendant.* 

(2)  "If  you  find  a  verdict  for  the  plaintiff,  you  will  award  her  such  a 
sum  of  money  as  you  believe  from  the  evidence  will  fairly  and  reasonably 
compensate  her  for  her  expense  for  medical  treatment,  if  any,  not  exceeding 
on  this  account  the  sum  of  $380,  for  the  physical  pain  and  mental  suffering, 
if  any,  which  she  has  endured,  or  which  it  is  reasonably  certain  she  will  in 
the  future  endure,  if  any,  and  for  the  permanent  impairment  of  her  power 
to  earn  money,  if  any,  all  directly  and  proximately  resulting  to  plaintiff 
from  the  injury  described  in  the  proof;  and  if  you  believe  from  the  evidence 
that  the  negligence  of  the .  defendant,  if  any,  was  gross  negligence  as  here- 
inafter defined,  you  may  in  your  discretion,  governed  by  the  proof,  award 
plaintiff  such  further  sum  of  money  by  way  of  punitive  damages  as  you  may 
think  right  and  proper  under  the  evidence,  but  not  exceeding  in  all  the  sum 
of  $20,380,  the  amount  prayed  for  in  the  petition.** 

Appellant  insists  that  the  first  instruction  is  erroneous,  in  that  it  fails  to 
submit  to  the  jury  the  question  whether  it  had  performed  its  duty  of  inspec- 
tion, while  appellee  insists  that  the  instruction  is  correct,  because  it  is 
based  upon  the  only  one  issue  presented  by  the  pleadings;  that  is,  the 
excessive  rate  of  speed,  which  caused  the  accident. 

It  will  be  noticed,  however,  that  the  petition  bases  appellee's  cause  of 
action  upon  the  gross  and  careless  negligence  of  appellant  in  running  the 
car;  while  the  first  instruction  is  based  solely  upon  the  idea  that  appellee 
was  entitled  to  recover  if  the  car  was  operated  at  such  a  rate  of  speed 
that  made  it  dangerous  to  passengers,  thus  eliminating  entirely  from  the 
consideration  of  the  jury  the  question  of  negligence  upon  the  part  of  the 
appellant  in  the  running  of  the  car.    In  this  respect,  the  first  instruction  was 
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clearly  erroneous,  since  the  car  may  have  been  operated  at  an  excessire 
rate  of  speed,  and  the  appellant  might  still  not  have  been  liable. 

Appellee's  right  of  action  arises,  if  at  all,  out  of  the  negligence  of  the 
appellant's  employees;  but,  if  the  excessive  speed  which  caused  the  injuries 
resulted  from  the  defective  condition  of  the  controller,  the  defective 
machinery  prevented  the  motorman  from  controlling  the  car;  and  if  its 
defective  condition  was  not  known  to  the  appellant,  its  conductor,  or  motor* 
man,  and  could  not  have  been  so  known  by  the  exercise  of  the  highest  degree 
of  care,  then  appellant  was  not  liable,  unless  by  exercising  like  care  it  could 
yet  have  prevented  the  aoddent  by  stopping  the  car  by  one  of  the  other 
means  above  referred  to. 

Instruction  X  as  offered  was  somewhat  involved,  and  should  not  have  been 
given  in  the  form  asked.  The  appellant,  however,  had  the  right  to  have  the 
jury  try  the  question  whether  it  had  performed  its  duty  of  inspection, 
because,  if  it  had  so  performed  that  duty,  under  the  state  of  facts  above 
pointed  out,  it  was  not,  in  law,  liable  for  appellee's  injury,  unless  its 
employees  were  subsequently  negligent  in  not  stopping  the  car. 

Appellee  relies  upon  Louisville  Street  Railway  Co.  v.  Brownfield,  96  S.  W. 
912,  29  Ky.  Law  Rep.  1099,  as  sustaining  the  first  instruction.  It  is  dear, 
however,  that  the  company's  liability  in  that  case  was  placed  upon  the  tkA- 
untary  operation  of  the  car  by  the  motorman  at  an  excessively  high  rate  of 
speed,  which  of  itself  constituted  gross  negligence.  In  the  case  at  bar, 
however,  the  excessive  speed  was  not  the  intentional  act  of  the  motorman, 
but  one  he  claimed  he  could  not  possibly  control;  and,  if  he  could  not  con- 
trol it,  he  was  not  negligent,  within  the  meaning  of  the  Brownfield  opinion. 
The  same  criticism  applies  to  the  opinion  in  South  Covington  &  Cincinnati 
Street  Railway  Co.  v.  Cleveland,  100  S.  W.  283,  30  Ky.  Law  Rep.  1074, 
11  L.  R.  A.  (N.  S.)  853.  Neither  the  Brownfield  case  nor  the  Cleveland  case 
is  similar  in  its  controlling  facts  to  the  case  at  bar;  on  the  contrary,  the 
facts  are  radically  different. 

The  second  instruction,  authorizing  the  recovery  of  punitive  damages, 
should  not  have  been  given.  It  is  well  settled  that  exemplary  damages  can 
be  awarded  in  case  of  personal  injuries  only  where  the  negligence  or  injury 
complained  of  is  malicious  or  wanton,  or  the  negligence  is  gross.  The  act 
must  partake  of  a  criminal  or  wilful  nature;  and,  in  the  absence  of  any 
evidence  to  that  effect,  the  damages  must  be  confined  to  compensation  only. 
See  L.  &  N.  R.  Co.  v.  Wilkins'  Guardian,  143  Ky.  672,  136  S.  W.  1023,  and 
the  cases  there  cited.  These  elements,  which  must  necessarily  appear  in 
order  to  justify  a  recovery  of  punitive  damages,  were  not  shown  in  this 
case. 

Judgment  reversed  for  a  new  triaL 
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LOUISVILLE  A  N.  R.  CO.  v.  CENTRAL  KENTUCKY  TRACTION  CO. 
(Kentucky  —  Court  of  Appeals.) 

Deed  on  Farecioawre  SaMe  of  Property  of  Street  Railroad  Company; 
Merger;  Contract  for  Croeeing  0%)er  Bailroad  Tracks;  Repair  of 
Crossing. 

Plaintiff  appeals  from  a  judgment  for  defendant.    Reported  144  8.  W.  739. 

Opinion  by  Wnm,  J.: 

On  July  25,  1893,  the  appellant  railroad  company  and  the  Capital  Railway 
Company  entered  into  the  following  contracts: 

"  Whereas,  the  Capital  Railway  Company  of  Frankfort  wishes  to  cross  with 
its  street  car  railway  the  main  track  of  the  Louisville  k  Nashville  Railroad 
at  Ann  street,  in  the  city  of  Frankfort,  Ky.;  and 

**  Whereas,  the  Louisville  k  Nashville  Railroad  Company  has  consented  that 
eaid  Capital  Railway  Company  may  make  said  crossing  upon  the  terms  and 
conditions  set  forth  herein,  to  wit: 

''Now,  therefore,  this  contract,  made  and  entered  into  this  25th  day  of 
July,  1893,  l^  and  between  the  Capital  Railway  Company  of  Frankfort,  Ky., 
and  the  Louisville  k  Nashville  Railroad  Company,  witnesseth:  That  the  said 
Louisville  k  Nashville  Railroad  Company  consents  that  said  Capital  Railway 
Company  may  make  said  proposed  crossing  and  any  additional  crossing  that 
may  become  necessary  in  consequence  of  any  additional  track  or  tracks  that 
may  be  put  down  by  said  Louisville  k  Nashville  Railroad  Company,  parallel 
with  its  present  track,  but  said  crossings  are  to  be  constructed  by  ^e  Capital 
Railway  Company  at  its  own  expense,  and  without  expense,  damage  or  injury 
to  the  said  the  Louisville  k  Nashville  Railroad  Company,  or  its  property  what- 
ever, and  are  to  be  constructed  in  such  a  manner  and  are  to  be  of  such  char- 
acter, as  to  make  the  rails  of  said  the  Louisville  k  Nashville  Railroad  Com- 
pany continuous  over  the  crossings;  and  this  permission  is  given  upon  the 
express  condition  that  said  Capital  Railway  Comrpany  is  to  construct  and 
maintain  said  crossings  free  of  expense  to  said  the  Louisville  k  Nashville 
Railroad  Company ;  and  in  the  event  the  said  Capital  Railway  Company  shall 
|kt  any  time  fail  or  refuse  to  maintain  said  crossings  at  its  own  expense,  as 
herein  provided  for,  then,  and  in  that  event,  said  the  Louisville  k  Nashville 
Railroad  Company  may  take  up  and  remove  all  such  crossings  as  the  said 
Capital  Railway  Company,  its  successors  or  assigns,  may  have  put  down  or 
constructed,  or  the  Louisville  k  Nashville  Railroad  Company  may,  if  it  choose 
to  do  so,  furnish  the  necessary  labor  and  material  and  repair  and  put  in 
order  said  crossings  at  the  expense  of  said  Capital  Railway  Company,  its 
successors  or  assigns,  and  the  Capital  Railway  Company  hereby  agrees  that  it, 
its  successors  or  assigns,  shall  pay  the  actual  cost  thereof. 

"And  this  permission  is  given  upon  the  further  condition  that  the  trains  of 
said  the  Louisville  k  Nashville  Railroad  Company  shall  have  precedence  over 
the  crossings.  Said  Capital  Railway  Company  hereby  agrees  that  all  of  its 
ears  shall  be  stopped  before  passing  over  the  crossings,  and  its  motorman, 
drivers,  conductors,  or  other  employees,  shall  see  that  the  track  is  dear  before 
crossing. 
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"And  said  Capital  Bailway  Oompany  shall  be  liable  for  all  damages  to 
pec^le  or  of  property  by  reason  of  the  failure  of  its  employees  to  stofp  its 
oars,  and  see  that  the  trade  is  clear  before  passing  over  the  crossings. 

'^  It  is  further  agreed  that,  if  any  overhead  wires  are  erected  by  or  for  the 
said  Capital  Railway  Company,  such  wires  shall  be  at  least  twenty-two  (22) 
feet  above  the  top  of  the  rail  or  tracks  of  said  the  LonisviUe  &  NashTiUe 
Railroad  Company. 

"All  such  crossings  shall  be  made  according  to  plans  submitted  to,  and 
approved  by,  the  chief  engineer  of  the  Louisville  &  Nashville  Railroad  Com- 
pany. 

"The  Louisville  k  Nashville  Railroad  Company  herdiy  erpressly  reserves 
the  right  at  any  time  to  lay  such  additional  track  or  tracks  parallel  with  its 
present  tracks,  or  approximately  parallel  thereto,  where  the  same  is  hereby 
authorised  to  be  crossed  by  the  said  Capital  Railway  Company,  as  it  may 
from  time  to  time  deem  necessary. 

"Witness  the  signature  of  the  parties  the  date  and  year  first  herein 
written.  Capital  Railway  Company,  l^  Pat  McDonald,  President.  The  Louis- 
ville &  Nashville  Railroad  Co.,  by  J.  C.  Metcatfe,  Q^eral  Manager." 

It  appears  that  there  was  at  tiie  time  only  <me  trade  of  the  appellant  com- 
pany at  the  point  of  intersection  named  in  the  contract.  It  further  appears 
that  the  railroad  company,  having  built  a  new  passenger  station  in  Frank- 
fort, found  it  necessary  to  lay  an  addiUonal  parallel  trade,  and  to  grade  and 
reconstruct  the  track  named  above.  It  thereupon  presented  the  contract  of 
1893  to  the  appellees,  and  requested  them  to  cause  the  crossings  over  the  two 
tracks  to  be  built  at  the  expense  of  the  appellees.  Upon  the  failure  by  the 
appdlees  to  construct  them,  the  railroad  company  built  them,  and  brought 
its  action  to  recover  the  cost.  By  consent  of  the  parties  the  action  was  trans- 
ferred to  equity.  Upon  a  submission  the  petition  was  dismissed,  and  the 
Louisville  k  Nashville  Company  appeals. 

Several  questions  are  presented  by  the  record.  The  first  one  is  whether  the 
appellee  companies  are  bound  by  the  original  contract  made  with  the  Capital 
Railway  Company.  Its  answer  demands  an  examination  of  the  connection  cr 
derivative  relation  of  the  companies.  It  appears  that  the  Capital  Railway 
Company,  under  the  contract,  9upr€^  bore  the  cost  of  the  crossing  put  down 
about  the  time  the  contract  was  made.  Mr.  John  T.  Buckley  was  the  general 
manager  of  the  Capital  Railway  Company.  He  testified  that  his  company 
was  to  put  in  and  keep  up  the  crossing.  In  1894  tiie  Capital  Traction  Ccmi- 
pany  went  into  a  receiver's  hands,  and  was  operated  by  him  for  a  time.  It 
was  sold  under  foredosure  proceedings  in  the  United  States  Circuit  Court, 
and  conveyed  by  its  commissioner,  by  deed  of  date  June  23,  1898,  to  a  cor- 
poration known  as  the  Frankfort  ft  Suburban  Railway  Company. 

Of  this  concern  Mr.  Budcl^  was  also  general  manager,  as  well  as  its  secre- 
tary and  treasurer.  Among  the  properties  conveyed  by  the  deed  were  the  old 
company's  rights  of  way,  equipment,  privileges,  rights,  appendages,  and 
appurtenances.  No  mention  was  made  of  the  contract,  9upra;  but  Mr.  Buck- 
ley was  the  general  manager  of  both  companies;  and  as  to  the  rights  of  third 
parties  his  knowledge  was  the  knowledge  of  the  purchasing  company.  The 
contract  right  owned  by  the  Capital  Railway  Company  to  operate  its  line 
across  the  Louisville  &  Nashville  track  passed  by  tiie  deed  named,  although 
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there  was  no  tpeeifie  mention  of  it  in  the  deed.  Hammonds  v.  Eads,  146  Ky. 
162,  142  8.  W.  879;  Ckmley  y.  Fairchild,  142  Ey.  271,  134  S.  W.  142.  And, 
since  it  had  knowledge  of  tiie  terms  under  which  the  right  arose,  it  was  bound 
to  exercise  the  right,  if  ezerclaed  at  all,  under  the  obligaticms  imposed  by  that 
contract  Having  knowledge  of  the  obligation  imposed  by  that  contract,  it 
should  in  good  conscience  use  no  right  gained  under  it,  saye  by  performing  its 
obligation.  So  far,  then,  the  Frankfort  k  Suburban  Railway  Company  stood 
in  the  shoes  of  the  Capital  Railway  Company.  The  Frankfort  k  Suburban 
Company  operated  until  December,  1902,  when  it  failed.  It  shut  down  opera- 
tions, uid  its  tracks  were  covered  over  by  the  city  of  Frankfort  with  ma- 
cadam. The  crossing  was  taken  up  by  the  railroad  company.  In  1903  the 
Frankfort  &  Versailles  Traction  Company  was  organized.  Mr.  Buckl^  was  a 
stockholder,  secretary,  and,  a  little  later,  general  manager  of  the  new  com- 
pany. On  December  28,  1903,  the  Frankfort  &  Suburban  Company  conv^ed 
its  properties  to  the  new  company.  Hie  deed  conveyed  "the  entire  holdings 
of  real  and  personal  property,  corporate  and  incorporate,  tangible  and  in- 
tangible, franchises,  rights  of  way  and  all  species  and  estates  of  every  kind 
and  description,^  which,  of  course,  included  the  right  to  oross  the  railroad 
trade.  And,  again,  since  through  its  manager  the  new  company  had  knowl- 
edge of  the  obligation  imposed  as  a  condition  to  the  right,  it,  using  the  right, 
had  to  perform  the  obligation.  But  there  is  a  stronger  factor  against  it. 
On  December  13,  1903,  the  Frankfort  k  Versailles  Company,  through  Mr. 
Budd^,  wrote  the  appellant,  desiring  that  a  new  crossing  be  put  in  at  the 
traction  company's  expense.  On  December  2l8t  the  railroad  superintendent 
replied,  and  among  other  things  said:  "I  also  send  you  a  copy  of  the  con- 
tract between  this  company  and  the  Capital  Railway  Ck>mpany,  dated  July  25, 
1893."  In  one  of  his  letters  about  the  matter  Mr.  Buckley  wrote  that  at  the 
time  of  the  removal  he  asked  that  the  crossing  be  left  alone,  "  as  our  company 
was  about  to  change  hands."  Following  this  correspondence,  and  the  receipt 
of  the  copy  of  the  contract,  the  new  crossing  was  put  in  in  March,  1904. 
Certainly  the  contract  was  sent  to  it  as  a  part  of  the  understanding  about 
the  putting  in  of  the  new  crossing;  and  when  Mr.  Buckley,  for  both  com- 
panies, had  had  the  matter  in  charge  and  in  mind,  the  new  company  in  using 
the  rights  must  be  held  to  own  the  obligation.  That  it  so  recognised  it  is 
evident  from  the  fact  that  it  paid  the  expense  of  installing  this  crossing. 

The  Central  Kentucky  Traction  Company,  the  appellee,  later,  by  merger, 
took  over  the  property  of  the  Frankfort  k  Versailles  Traction  Company  at 
least  in  an  amended  petition  filed  upon  September  20,  1909.  It  was  charged 
that  the  Ctotral  Kentucy  Company  had  acquired  a  right,  title,  and  interest 
in  and  to  the  property  of  the  Frankfort  ft  Versailles  Company,  and  that  both 
of  said  companies  were  the  successors  and  assigns  of  the  Capital  Railway 
Company  and  the  Frankfort  k  Suburban  Railway  Company.  The  relati<mship 
of  the  two  corporations  was  not  denied  in  the  reply.  The  principal  defense 
was  made  by  the  Central  Kentucky  Traction  Company;  ihe  Frankfort  k 
Versailles  Company  having  filed  its  answer  in  which  it  set  up  that  it  had  no 
real  interest  in  the  controversy,  was  operating  no  railroad,  and  was  no  longer 
a  going  concern.  There  is  in  the  record,  marked  "Tendered,"  a  copy  of  the 
agreement,  properly  authenticated,  whereby  the  Frankfort  k  Versailles  Com- 
pany was  merged  into  the  Central  Kentucky  Company,  but  the  order  tender- 
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ing  it  showB  that  the  ooort  took  time  to  consider  it;  and  the  cue  proceeded 
to  judgment  without  any  further  order  in  respect  to  it.  We  are  of  opinion, 
however,  that  the  pleadiiigB  sui&ciently  admit  the  merger.  The  Central  Ken- 
tucky Traction  Company  became  liable  thereby  for  all  the  liabilities  and 
contract  obligaticms  of  the  Frankfort  k  Versailles  Company.  "Where  one 
corporation  goes  entirely  out  of  existence  by  being  annexed  to  or  merged  into 
another  corporation,  if  no  arrangements  are  made  respecting  the  property  and 
liabilities  of  the  corporation  that  ceases  to  exist,  the  surviving  corporation 
will  be  entitled  to  all  the  properties  and  answerable  for  all  the  liabilities  d 
the  other.  The  liabilities  of  the  old  corporation  are  enforceable  against  the 
new  one  in  the  same  way  as  if  no  change  had  been  made."  Thompson  on  Cor- 
porations, §  372.  The  text  is  adopted  in  Louisville  k  Nashville  Railroad  Co. 
V.  Biddell,  112  Ky.  494,  66  S.  W.  34,  23  Ky.  Law  Rep.  1702. 

From  the  foregoing  it  will  be  seen  that,  in  so  far  as  the  rights  and  obliga- 
tions under  the  original  contract  are  concerned,  the  Central  Kentucky  T^rae- 
tion  Company  is  as  much  entitled  to  enjoy  the  rights  as  was  the  original 
Capital  Railway  Company;  and  it  just  as  much  owes  the  duty  to  discharge 
the  other  side  of  that  contract  as  did  the  Capital  Railway  Company. 

This  position  is  not  in  the  least  affected  by  the  fact  that  a  new  franchise 
was  granted  by  the  city  of  Frankfort  in  1903  to  the  Frankfort  k  Versailles 
Traction  Company;  for,  while  a  franchise  was  necessary  to  permit  any  one 
of  the  sundry  companies  to  operate  a  street  railway  system  in  Frankfort,  that 
franchise  has  naught  to  do  with  the  contract  rights  and  contract  obligations 
imposed  under  the  contract  before  us.  The  Capital  Railway  Company  in  the 
beginning  saw  fit  to  make  it  a  matter  of  contract  with  the  Louisville  k  Naah- 
ville  Road,  rather  than  to  exercise  any  legal  effort  to  force  the  right.  Having 
made  it  a  matter  of  contract,  it  and  its  successors  and  assigns  are  bound  by  it. 

It  remains  to  be  seen  whether  the  contract  itself  applies  to  the  two  cross- 
ings which  were  put  down  after  the  building  of  the  new  station.  The  contract 
is  not  as  dear  as  it  might  be.  Its  preamble  recites  that  the  Capital  Com- 
pany desired  to  cross  the  main  track  of  the  Louisville  k  Nashville  Road  at 
the  intersection  named;  that  the  Louisville  k  Nashville  Road  had  consented 
that  said  crossing  might  be  made.  The  body  of  the  contract  then  recites  that 
the  consent  is  given  to  make  said  crossing,  and  any  additional  crossings  that 
might  become  necessary  in  consequence  of  additional  railroad  tracks  on  con- 
dition that  said  crossings  were  to  be  constructed  by  the  Capital  Company  at 
its  own  expense,  and  upon  the  further  condition  that  the  Capital  Company 
was  to  construct  and  maintain  such  crossings  free  of  expense  to  the  Louis- 
ville k  Nashville  Company.  It  is  argued  by  appellees  that  the  additional 
crossings  then  contemplated  were  to  be  such  crossings  as  might  be  over  any 
additional  tracks  laid  by  the  Louisville  k  Nashville  Company  before  any 
original  crossing  work  was  done.  The  railroad  company,  on  the  other  hand, 
argues  that  the  intention  of  the  contract  was  to  embrace  their  construction 
at  the  expense  of  the  Capital  Company  or  its  successors,  over  such  additional 
track  or  tracks  as  might  be  laid  down  by  the  railroad  company  in  future 
years.  No  light  is  thrown  upon  this  matter  of  construction  by  any  testi- 
mony in  the  record.  We  do  find,  however,  a  strong  argument  in  the  surround- 
ing circumstances  and  facts  existing  at  the  time.  It  was  recognized  by  the 
parties  that  the  contract  contemplated  an  immediate  construction  of  a  cross- 
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ing  as  the  line  of  the  Louisville  ft  Nashyille  Road  then  existed.  As  a  matter 
of  fact,  the  contract  was  made  in  the  latter  part  of  July,  1893,  and  the  cross- 
ing named  was  made  some  time  later  in  that  year.  Had  it  been  in  contempla- 
tion of  the  parties  that  additional  tracks  were  to  be  built  by  the  railroad 
company  during  that  year,  some  recital  of  such  purpose  doubtless  would  have 
appeared  in  the  contract.  The  railroad  company  reserved  to  itself  the  right 
at  any  time  to  lay  additional  tracks  whenever  it  from  time  to  time  might 
deem  them  necessary.  It  seems  dear  from  these  provisions  in  the  contract 
and  from  the  surrounding  circumstances  that  the  additional  crossings  named 
in  the  contract  contemplated  crossings  over  such  additional  tracks  as  the  rail- 
road company  might  construct  through  the  future  years. 

It  is  further  argued  for  appellees  that  the  contract  gave  no  right  to  the 
railroad  company  to  do  the  original  construction  of  such  crossings,  with  the 
consequent  right  to  look  to  the  street  railway  company  for  the  cost;  and  that 
the  provision  in  the  contract,  whereby  the  railroad  company  might  do  the 
work  itself,  extend  only  to  the  maintenance,  repairing,  and  putting  in  order 
of  the  crossings.  The  petition,  however,  alleges  that  the  railroad  company 
after  it  had  put  in  the  new  track  and  changed  the  grade  of  the  old  one  pre- 
sented the  contract  of  1893  to  the  appellees,  and  requested  them  to  cause 
the  crossings  to  be  made  at  their  own  expense,  but  that  they  failed  and  re- 
fused so  to  do;  and  that  thereupon  the  plaintiff  provided  the  material  and 
labor,  and  constructed  the  crossings.  The  fact  that  the  request  was  made  and 
the  contract  presented  is  not  denied.  As  a  general  proposition,  one  who 
voluntarily  pays  for  another  a  debt  or  obligation  owed  by  the  other,  without 
the  request  of  that  other,  or  who  expends  money  on  account  of  another,  with- 
out the  consent  of  that  other,  cannot  recover  the  money  laid  out;  and  this 
upon  the  principle  that  no  man  can  of  his  own  volition  make  another  his 
debtor.  We  do  not  think  this  case  comes  within  that  rule.  The  railroad  com- 
pany was  bound  to  continue  to  operate  its  trains  as  a  common  carrier  across 
this  intersection.  It  realized  that  the  traction  company  as  well,  as  a  common 
carrier,  was  operating  its  cars  across  the  intersection.  The  railroad  company 
knew  that  within  reason  it  could  not  so  alter  the  physical  condition  of  the 
properties  at  the  p5int  of  intersection  as  to  stop  the  safe  and  prudent  operation 
of  both  lines  at  this  point.  It  therefore  had  to  act  promptly.  The  traction 
company,  owing  to  the  correlative  duty,  declined  to  act.  Nor  do  we  think  that 
the  narrow  construction  put  upon  the  contract  by  the  appellees  in  this  aspect 
is  correct.  The  right  of  the  railroad  company  to  furnish  the  necessary  labor 
and  material  and  to  put  in  order  the  crossings  at  the  expense  of  the  street 
railway  company,  its  successors  or  assigns,  as  provided  in  the  contract,  is 
given  to  it  when  the  street  railway  company  should  fail  or  refuse  to  maintain 
the  crossings  at  its  own  expense;  and  its  failure  to  put  in  the  new  crossings 
when  the  conditions  arose  demanding  them  was  a  failure  upon  the  part  of  the 
street  railway  company  to  maintain  the  existing  condition  of  a  crossing  there. 

For  the  reasons  given  the  judgment  of  the  trial  court  is  reversed,  with 
directions  to  enter  judgment  in  favor  of  the  appellant  against  the  Central 
Kentucky  Traction  Company  for  the  sum  of  $548.65,  with  interest  from  the 
time  of  the  filing  of  the  petition. 
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LEWIS'  ADMINISTRATOR  v.  BOWUNO  GREEN  RT.  CO. 

(Kentucky  —  Court  of  Appeals.) 

Pleadino;  €ampU»kU  AUegino  Thai  Motarman  and  €andue€or  Am^ 
mtuUed  Bay  and  in  AUempiing  to  BrevetU  Hitn  fratn  Iteaving  €mt 
Caused  Him  to  Fall  Vnder  the  WheeU. 

PiAunnr  appeals  from  judgment  for  defendant*    Reported  144  8.  W.  877. 

Opinion  by  Nunn,  J.: 

This  action  was  instituted  by  appellant  against  the  Bowling  Green  Rail- 
way Company,  Hubert  Meyers,  and  W.  0.  Brownfleld.  Appellee  filed  a 
demurrer  to  the  petition,  and  the  court  sustained  it,  and  appellant  offered 
to  file  an  amended  petition;  but  appellee  objected,  and  the  court  sustained 
its  objection  and  refused  to  allow  it  to  be  filed. 

The  amended  petition  was  not  made  a  part  of  the  record  by  either  an 
order  of  court  or  by  a  bill  of  exceptions;  therefore  it  cannot  be  considered 
on  this  appeal,  although  it  is  copied  into  the  record.  Hortsman  ▼.  C  &  L.'R. 
Co.,  18  B.  Mon.  218;  Nolan  ▼.  Feltman,  12  Bush  119;  Dehoney  ▼.  Bell,  30 
a  W.  400,  17  Ky.  Law  Rep.  76;  Stafford  ▼.  Dyer,  39  a  W.  708,  19  Ky.  Law 
Rep.  156,  and  McGrew's  Ez'r  v.  Congleton,  etc.,  139  Ky.  615,  102  S.  W. 
1186,  31  Ky.  Law  Rep.  600.  Therefore  the  only  question  for  consideration  is: 
Did  the  allegations  of  the  original  petition  state  a  cause  of  action  against 
the  railway  company? 

It  is  not  necessary  for  us  to  consider  the  petition  with  reference  to  the 
allegations  against  Meyers  and  Brownfleld,  as  appellant,  at  the  time  he 
offered  his  amended  petition,  dismissed  his  action  against  them.  The  petition 
was  inartfully  drawn.  We  glean  from  it,  however,  the  following  facts: 
The  railway  company  had  a  passenger  car  upon  its  track  in  the  suburbs  of 
Bowling  Green,  which  was  moved,  or  intended  to  be  moved,  throu^  the 
dty;  that  the  car  was  stopped  upon  the  track  near  the  home  of  the  parents 
of  appellant's  decedent,  who  was  only  thirteen  years  of  age  and  small 
for  his  age;  that  Meyers  and  Brownfleld  forcibly  took  charge  of  the  boy  and 
dragged  him  to  the  rear  of  the  car;  that  he  was  there  received  by  the  motor- 
man  of  the  car  and  dragged  to  the  front  platform;  that  the  motorman  held 
him  with  one  hand  and  undertook  to  operate  the  car  with  the  other  that  he 
put  the  car  in  motion  and  ran  it  very  fast;  that  he  told  the  boy,  while  he 
was  dragging  him  along  the  aisle  of  the  car  to  the  front  platfonn,  that  he 
was  going  to  take  him  downtown  and  deliver  him  to  the  police;  that  the 
boy  was  very  much  frightened  and  was  crying;  that  he  begged  the  motor- 
man  to  let  him  off  the  car,  and  said  he  wanted  to  go  home  to  lus  parents; 
that  the  motorman  refused  to  let  him  off,  and  he  attempted  to  leap  from 
the  car,  and  the  motorman  tried  to  jerk  him  back,  which  caused  him  to  fall 
under  the  wheels  of  the  car,  which  ran  over  and  killed  him.  It  was  alleged 
that  all  this  was  wrongfully  and  negligently  done;  that  the  railway  com- 
pany was  negligent  in  employing  and  placing  on  its  car  to  manage  and  con- 
trol it  an  inexperienced  youth,  with  but  little,  if  any,  knowledge  of  how 
to  operate  and  control  cars  propelled  by  electricity,  and  that  the  motor- 
man,  on  account  of  his  youth  and  inexperience,  was  not  capable  of  discharge 
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ing  the  duties  assigned,  to  him.  Many  other  allegations  were  made  in  the 
petition;  but  it  is  unnecessary  to  refer  to  them.  T^e  allegations  already 
referred  to,  admitted  as  they  were  by  the  demurrer,  authorized  a  recovery 
on  behalf  of  appellant. 

Appellee's  counsel  contend  that  the  railway  was  not  responsible  for 
assaults  and  batteries  committed  by  its  agents  and  servants.  This  is  true 
when  they  are  not  committed  in  their  line  of  duty,  or  in  the  apparent  scope 
of  their  employment.  It  is  true  the  petition  says  that  Meyers  and  Brown- 
field  assaulted  the  boy;  that  they  laid  violent  hands  upon  him  and  put  him 
on  the  rear  platform  of  the  car;  that  he  was  assaulted  by  the  motorman 
of  the  car,  who  laid  violent  hands  upon  him  and  took  him  through  the  car 
to  the  front  platform,  as  before  stated.  The  petition  gives  the  particulars 
of  the  assault  and  battery  committed  by  the  agent  of  the  railway  company. 
The  facts  alleged  show  that  the  boy  was  carried  onto  the  car  for  the  purpose 
of  carrying  him  into  the  city;  therefore  he  became  a  passenger,  and  the 
motorman  should  have  exercised  care  to  conduct  him  safely.  If  he  had  a 
right  to  receive  him  as  a  passenger,  under  the' facts  stated  in  the  petition, 
he  had  no  right  to  compel  him  to  remain  a  passenger  upon  the  car,  and  it 
was  negligence  upon  the  part  of  the  motorman  in  not  stopping  the  car,  so 
the  boy  could  get  off,  when  he  requested  that  it  be  done;  and  the  motorman 
was  negligent  in  jerking  the  boy,  when  he  attempted  to  leap  off  the  car, 
which  caused  him  to  fall  under  the  wheels. 

Therefore,  we  are  of  the  opinion  that  the  lower  court  erred  in  sustaining 
the  demurrer,  and  the  judgment  is  reversed,  and  the  case  remanded  for 
further  proceedings  consistent  herewith. 


OOCKE  V.  DES  MOINES  CITY  RY.  (X). 

( Iowa  —  Supreme  Court.) 

Pasaenger;  Injury  by  ColliaUm  of  Street  Car  wUh  BaUroad  Train; 
Duty  of  Motorman  to  Look  and  Listen  When  Approaching  BaUroad 
Crossing, 

Oetendaivt  appeals  from  judgment  for  plaintiff.    Reported  136  N.  W.  221. 

Opinion  by  Wbavib,  J.: 

The  Chicago,  Rock  Island  k  Pacific  Railway  Company  owns  and  ope- 
rates a  double-track  line  of  railroad  between  its  station  in  the  city  of 
Des  Moines  and  the  State  Fair  Grounds  on  the  east  border  of  the 
city.  The  defendant,  Des  Moines  City  Railway  Company,  owns  and 
operates  an  electric  street  railway  which  crosses  the  Rock  Island  tracks  and 
the  tracks  of  other  railroads  a  short  distance  east  of  the  station  aforesaid. 
Prior  to  the  accident  hereinafter  mentioned,  it  had  been  the  custom  of  the 
City  Company  to  protect  its  cars  and  passengers  in  making  such  crossing  by 
the  use  of  a  derailer  switch,  and  by  requiring  the  motorman  to  stop  his  car 
before  entering  the  zone  of  danger  and  the  conductor  to  walk  over  the  cross- 
ing, and,  if  no  train  was  approaching,  to  close  the  switch,  and  signal  the 
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motorman  forward.  At  the  date  of  the  accident  the  State  Fair  was  in 
progress,  and  the  passenger  traffic  upon  both  lines  was  heavy.  During  that 
period  defendant  spiked  its  derailer  so  that  it  could  not  be  opened,  and 
placed  at  the  intersection  a  watdunan  whose  duty  it  was  to  give  the  neces- 
sary signals  to  approaching  cars  to  prevent  accidents  or  collisions.  ITbe 
Bock  Island  Company  also  employed  a  watchman  for  the  performance  of 
similar  duties  at  the  same  crossing.  On  September  2,  1909,  the  plaintifT, 
with  others,  were  passengers  on  defendant's  car  No.  105,  which  was  moving 
south  over  the  crossing  above  described.  The  motorman  stopped  the  car 
at  the  place  where  he  had  been  accustomed  so  to  do  near  the  derailer  switx^ 
about  forty  feet  north  of  the  Rock  Island  track,  and  where  he  could  see,  if 
he  looked,  about  190  feet  westward  along  the  last-named  track.  He  testifies 
that  he  saw  two  flagmen  on  the  crossing  in  front  of  him,  the  one  nearest  his 
car  using  a  white  flag  and  the  one  farther  south  a  red  flag,  though  he  did 
not  know  by  which  company  they  were  employed.  According  to  his  state- 
ment, the  watchman  with  the  white  flag  motioned  him  to  come  forward, 
and,  as  he  was  in  the  act  of  attempting  the  crossing,  a  train  was  discovered 
approaching  from  the  west  on  the  south  track  of  the  Rock  Island  Road,  and 
the  other  watchman  signaled  the  motorman  to  stop,  but  too  late  to  avoid 
the  collision  which  followed.  In  that  collision  plaintiff,  with  others  of  the 
passengers,  received  injuries  of  greater  or  less  severity. 

This  is  the  same  collision,  and,  with  one  exception,  to  which  we  shall 
later  make  reference,  involves  the  same  state  of  facts,  so  far  as  the  ques- 
tion of  neglegence  is  concerned,  which  we  had  to  consider  in  Parker  v.  RaO- 
way  Company,  133  N.  W.  373.  The  negligence  charged  consists  of  the 
alleged  failure  of  the  defendant's  motorman  to  discover  the  approach  of 
the  Rock  Island  train  and  guard  against  the  threatened  collision,  in  failing 
to  stop  the  car  before  entering  upon  the  Rock  Island  tracks,  and  in  entering 
upon  said  tracks  with  knowledge  or  means  of  knowledge  of  the  approach  of 
a  train  having  preference  in  right  of  way  at  the  crossing.  The  defendant 
denies  all  charges  of  neglegence  on  its  part.  Upon  the  trial  and  in  the 
argument,  it  is  not  seriously  contended  that  there  was  no  negligence  in  the 
matter  of  this  collision,  but  it  was  and  is  the  position  of  the  defendant  that 
the  negligence  to  which  the  collision  should  be  attributed  was  that  of  the 
Rock  Island  Company  alone,  for  whose  omissions  and  mistakes  defendant  is 
not  liable. 

1.  The  evidence  is  undisputed  that  the  motorman  stopped  his  car  at  a 
point  near  the  derailer  and  about  forty  feet  north  of  the  Rock  Island  tracks, 
and  looked  for  approaching  trains.  Buildings  in  that  vicinity  obstructed 
his  view  to  the  west  beyond  a  point  about  190  feet  from  the  crossing.  He 
could  have  stopped  or  looked  again  at  a  point  nearer  the  track,  giving  a 
more  extended  view  to  the  west,  and  the  jury  could  properly  have  found 
that,  had  he  done  so,  he  would  have  discovered  the  approadiing  train  in 
time  to  have  prevented  the  collision.  But,  relying  upon  the  signal  of  the 
watchman  who  motioned  him  forward  as  an  assurance  that  the  way  was 
clear,  he  proceeded  from  his  position  at  the  derailer,  and  undertook  to  make 
the  crossing  without  again  stopping  or  looking  to  the  west.  Neither  flag- 
man testified  as  a  witness  upon  the  trial  below.  As  bearing  upon  this  state 
of  facts,  the  trial  court  both  in  the  Parker  case  and  in  the  case  at  bar 
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instructed  the  jury  as  follows:  "  In  determining  whether  or  not  this 
defendant  was  guilty  of  negligence,  you  will  take  into  consideration  the  fact 
that  the  law  requires  of  them  the  highest  degree  of  care  and  prudence  rea- 
sonably consistent  with  the  practical  operation  of  its  railway.  You  will 
consider  whether  the  motorman  of  the  defendant's  car,  in  charge  thereof, 
used  all  his  facilities  of  sight  and  hearing  to  ascertain  the  approach  of 
danger;  whether  he  stopped  his  car  and  looked  and  listened  for  the  approach 
of  the  train  on  the  Chicago,  Rock  Island  &  Pacific  Railway;  whether  he 
used  the  degree  of  care  above  stated  in  all  the  things  he  did  with  reference 
to  the  management  and  operation  of  the  said  car.  And  you  are  inatnioted 
that  it  was  the  duty  of  the  said  motorman  to  atop  and  look  at  the  point 
where  he  might  reasonably  etfpect  to  see  the  approa4)h  of  a  train  on  the 
Chicago,  Rock  Island  d  Paoifio  Railuxiy  tracks.  The  duty  of  the  defendant, 
however,  does  not  require  it  to  act  as  an  insurer  of  the  lives  and  safety  of 
its  passengers.  And  when  they  have  exercised  the  degree  of  care  and  pru- 
dence required,  as  hereinbefore  ezplaind  to  you,  they  are  not  responsible  for 
accidents  which  occur  from  reasons  beyond  their  control,  and  notwithstand- 
ing the  existence  of  this  prudence  and  foresight  required.**  In  our  opinion 
in  the  Parker  case  the  proposition  of  this  instruction  which  makes  it  the 
duty  of  the  motorman  as  a  matter  of  law  to  stop  his  car  before  entering 
upon  the  track  was  disapproved,  and  because  of  such  error  a  new  trial  was 
ordered.  The  reasons  for  this  holding  are  there  stated  quite  fully,  and  we 
need  not  here  repeat  them.  That  precedent  controls  upon  the  same  point 
in  this  case,  and  we  are  not  disposed  to  depart  from  it.  It  follows  that 
the  assignment  of  error  upon  the  giving  of  the  sixth  paragraph  of  the  court's 
charge  must  be  sustained. 

2.  In  the  Parker  case  the  plaintiff  introduced  in  evidence  the  rules  of  the 
defendant  company  governing  the  duty  of  its  motormen  and  conductors  in 
the  handling  of  cars  at  railway  crossings,  and  his  testimony  was  awarded 
weight  in  the  discussion  of  the  record  upon  appeal.  In  the  ease  at  bar  the 
rules  were  not  offered  in  evidence,  and  it  is  with  respect  to  this  feature  of 
the  trial  that  this  record  differs  in  any  material  respect  from  that  in  Parker 
V.  Railway  Co.  This  distinction  is  pointed  out  in  argument  as  being  suf- 
ficient to  require  a  different  conclusion  upon  the  question  of  defendant's 
negligence.  We  cannot  so  hold.  It  is  to  be  admitted  that  in  the  former 
case  the  rules  were  treated  as  an  item  of  evidence  worthy  of  consideration, 
but  they  constituted  but  one  of  nuiny  pertinent  facts  and  circumstances 
affecting  the  merits  of  the  claim  and  defense.  Their  absence  in  this  case 
may  to  that  extent  lessen  the  strength  or  persuasiveness  of  the  plaintiff's 
showing,  but  it  by  no  means  leaves  the  case  so  devoid  of  support  as  to 
require  its  withdrawal  from  the  jury.  For  a  more  specific  statement  of 
the  facts  developed,  aside  from  the  company's  rules,  we  refer  to  the  opinion 
in  Parker  v.  Railway  Company,  where  they  are  stated  with  considerable 
particularity.  It  is  enough  here  to  say  that  they  are  amply  sufficient  to 
take  the  issue  to  the  jury. 

3.  It  is  argued  by  counsel  that  the  opinion  in  the  Parker  case  misstates 
or  misapplies  the  law,  and  a  reconsideration  of  the  holding  there  made  upon 
the  sufficiency  of  the  evidence  is  asked.  The  point  urged,  when  reduced  to 
its  briefest  expression,  is  that  the  motorman,  having  been  signaled  forward 
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by  one  of  the  flAgmen,  oonld  rigbtfully  rely  thereon,  and  this  court  shoold 
tay  as  a  matter  of  law  that  a  charge  of  negligence  cannot  be  predicated 
upon,  the  fact  that,  relying  upon  such  signal,  the  motorman  took  his  car 
filled  with  passengers  into  collision  with  an  on-coming  train  which  he  could 
easily  have  avoided  had  he  taken  the  precaution  to  glance  to  the  right  after 
passing  the  derailer  forty  feet  north  of  the  place  of  the  accident.  If  this 
be  the  law,  we  confess  to  having  misapprehended  its  true  import.  It  may  be 
true,  it  doubtless  is  true,  that  the  presence  of  the  flagman  and  his  signal 
are  material  facts  bearing  upon  the  ultimate  question  whether  the  motor- 
man,  and,  through  him,  the  defendant,  exercised  that  high  degree  of  care 
which  the  law  imposed  upon  them  for  the  protection  of  their  passengers,  but 
we  must  respectfully  insist  that  there  is  no  sound  rule  or  principle  of  law 
and  no  decided  case  of  recognized  authority  to  sanction  the  holding  that  a 
motorman  about  to  make  a  dangerous  crossing  with  a  load  of.  passengers 
and  receiving  such  signal  may  abandon  all  exercise  of  caution  on  his  own 
part,  and  as  a  matter  of  law  be  held  guiltless  of  negligence,  although  the 
peril  into  which  he  plunges  his  living  freight  could  have  been  escaped  had 
he  Iboked  and  acted  while  still  within  the  zone  of  safety.  We  have  just 
upheld  the  defendant's  contention  that  an  instruction  making  it  negligence 
as  a  matter  of  law  for  the  motorman  to  enter  upon  the  crossing  without 
first  stopping  his  car  was  erroneous,  but  we  cannot  follow  counsel  to  the 
opposite  extreme,  and  hold  that  as  a  matter  of  law  the  full  measure  of  care 
required  of  the  defendant  and  its  motorman  is  satisfied  when  the  latter 
undertakes  to  shift  the  whole  responsibility  for  the  safety  of  the  crossing 
upon  another  person  or  another  servant,  and  ceases  to  exercise  any  vigilance 
whatever  on  his  own  part  against  the  possibility  of  a  collision.  Whether 
due  care  has  been  exercised  under  such  circumstances  b  a  question  of  fact 
and  not  of  law,  and  it  is  for  the  jury,  and  not  for  the  court,  to  determine  it. 

For  the  error  in  the  instruction  to  which  reference  has  been  made,  the 
judgment  below  will  be  reversed  and  a  new  trial  ordered. 

Reversed. 


PADUGAH  TRACTION  CO.  v.  BARKSDALB. 

(Kentucky  —  Court  of  Appeals.) 

Injury  to  Person  Standing  <n  Street,  Struck  by  Car;  KegUgenee, 
FaUure  of  Proof  of;  Perem/ptory  IneintetUm  in  Favor  of  IM- 
fendant, 

DEFENDAifT  appeals  from  a  judgment  for  plaintiff.    Reported  147  6.  W.  40. 

Opinion  by  Winn,  J.: 

Appellee  recovered  a  judgment  below  against  the  appellant  because  of  an 
injury  sustained  when  knocked  down  by  one  of  its  street  cars.  The  traction 
company  appeals,  insisting  that  there  was  no  evidence  against  it  to  take  the 
case  to  the  jury,  and  that  a  peremptory  instruction  should  have  gone  in  its 
favor.    Its  position  is  sound. 
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Mn.  Barksdale,  her  mother,  and  her  sister  were  standing  out  in  the  street, 
talking  to  a  kinsman,  who  had  driven  up  in  a  farm  wagon.  This  wagon  was 
standing  in  the  gutter  at  one  side  of  the  street.  Mrs.  Barksdale  was  rather 
between  it  and  the  car  track.  She  testifies  that  she  saw  the  car  c<Mning; 
that  it  was  running  at  the  customary  rate  of  speed;  that  she  told  her  mother, 
who  did  not  hear  well,  that  the  car  was  coming;  that  one  of  the  mules  began 
twisting  about;  and  that  she  has  no  recollection  of  anything  further  until 
after  the  accident.  She  says  she  heard  no  bell,  but  that  she  saw  the  car 
coming.  She  does  not  say  that  it  was  running  too  fast,  or  was  not  under 
reasonable  control,  or  that  the  motorman  did  not  use  due  care.  Her  mother 
was  then  introduced,  but  confessedly  could  give  no  explanation  of  the  accident. 
She  was  standing,  talking  to  her  kinsman,  and  did  not  look  at  the  car. 
Her  sister  says  that  Mrs.  Barksdale  taw  the  car  coming  and  cautioned  her 
mother;  that  one  of  the  mules  threw  its  head  up  and  as  witness  thought  was 
getting  scared;  that  she  busied  herself  with  her  children  who  had  climbed  in 
the  wagon.  She  did  not  see  the  collision.  She  says  the  car  was  running  at 
the  usual  rate  of  speed.  This  is  all  the  evidence  about  the  occurrence  intro- 
duced by  the  plaintiff.  The  defendant's  motion  for  a  peremptory  instruction 
should  have  been  sustained.  There  was  no  proof  of  any  negligence  nor  of  any 
fact  from  which  negligence  could  be  inferred. 

The  defendant  then  introduced  its  testimony.  Mrs.  Arnold,  a  neighbor,  was 
looking  at  the  little  crowd  around  the,  wagon  at  the  time.  She  says  she  saw 
the  street  car  coming,  and  that  it  commenced  ringing  its  bell;  that  the  mules 
began  to  throw  up  their  heads,  when  the  driver  struck  them,  which  made 
them  worse;  that  the  motorman  was  trying  to  slow  up;  that  the  wagon 
backed;  that  Mrs.  Barksdale  was  trying  to  get  out  of  the  way  of  both  the 
wagon  and  street  car,  but  went  over  toward  the  street  car  track,  instead  of 
toward  the  sidewalk.  Mr.  Houser,  the  kinsman  who  drove  the  wagon,  was 
then  introduced..  He  says  that  the  motorman,  before  he  got  to  an  adjacent 
crossing,  commenced  ringing  the  bell;  that  one  of  the  witness'  mules  threw 
his  head  up,  frightened,  and  started  to  back;  that  he  struck  the  mule  with  a 
hidcory,  and  about  that  time  the  car  struck  his  niece.  The  motorman  in 
charge  of  the  car  testified  that  as  his  car  approached  he  saw  Mrs.  Barksdale 
standing  between  the  wagon  and  the  street  car  track;  that  the  wagon  was 
on  the  left-hand  side  of  the  street  car  line,  leaving  some  five  or  six  feet  betweeiC 
the  wagon  and  the  car  line;  that  he  saw  she  was  standing  pretty  close,  rang 
his  bell,  and  before  he  got  there  began  to  slow  down  the  car;  that,  when  he 
got  within  forty  or  fifty  feet,  he  saw  one  of  the  mules  begin  to  get  a  little 
frightened,  and  that  he  slowed  down  the  car  yet  more;  that,  before  he  could 
get  the  car  to  a  standstill,  the  team  began  to  back;  that  Mrs.  Barksdale  was 
facing  the  wagon,  and  paying  not  much  attention  to  the  car;  that  as  the 
wagon  backed  she  kept  backing  as  well,  and  as  the  car  went  by  it  struck  her; 
that  the  front  part  of  the  car  passed  her  before  the  collision;  and  that  the 
car  rolled  a  length  or  two  before  it  came  to  a  stop,  that  he  could  not  control 
the  car  to  keep  it  from  striking  her. 

This  is  all  Uie  evidence  about  the  accident.  The  plaintiff  made  out  no  case, 
and  the  defendant  could  very  well  have  stood  upon  its  motion  for  a  peremptory 
instruction.    In  the  introduction  of  its  testimony,  however,  it  did  not  make 
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out  the  pUintiiTs  case;  therefore,  there  is  no  making  out  of  the  plaintiff'a 
case  by  the  defendant,  as  in  Matlack  t.  Sea,  144  Ky.  749,  139  S.  W.  030. 
The  error  of  the  trial  court  in  refusing  the  peremptory  instruction  was  not 
cured  by  the  introduction  of  the  defendant's  eridenoe.  Mrs.  Barksdale  saw 
the  car  approaching.  The  motorman  saw  her.  He  was  running  at  the  usual 
rate  of  speed.  He  had  the  right  to  assume  that  she  would  not  get  upon  the 
car  trade,  standing  still  as  she  was  with  the  car  approaching.  When  the  mule 
first  frightened,  he  began  to  slow  down  the  car.  When  it  began  to  bade,  he 
slowed  it  down  more,  but  could  not  stop  it  before  Mr&  Barksdale  had  backed 
into  the  car. 
The  judgment  is  reversed. 


MILLER  V.  LOUISVILLE  RT.  GO. 

(Kentucky  —  Court  of  Appeals.) 

Injwrif  to  Permm  Who  Stepped  in  Front  of  Movino  Car;  Last  Cflear 

Chance. 

PiAiNTiFF  appeals  from  judgment  for  defendant.    Reported  146  6.  W.  26. 

Opinion  by  Skttlb,  J. : 

This  action  was  brought  by  the  appellant  to  recover  of  appellee  damages 
for  injuries  alleged  to  have  been  received  by  him  through  the  negligence  of 
the  motorman  in  charge  of  one  of  its  cars  in  running  the  same  against  him. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  appellee,  and 
from  that  judgment  this  appeal  is  prosecuted. 

Appellant  was  knocked  from  his  feet  by  his  collision  with  the  car,  and  fell 
with  his  head  near  the  curbing  of  the  street.  It  does  not  definitely  appear 
from  the  evidence  that  his  body  was  carried  by  the  force  of  the  collision 
immediately  forward;  on  th«  contrary,  as  he  fdl  near  the  curbing,  instead 
of  the  railroad  track,  it  is  probable  that  he  was  knocked  outward  and 
diagonally  from  the  track. 

The  accident  occurred  in  the  outskirts  of  Louisville,  at  the  intersection  ol 
Femdale  avenue  and  the  Bardstown  road.  Appellant  had  walked  from  his 
residence  on  Femdale  avenue  half  a  square  from  the  intersection  of  the  streets, 
and  was  on  his  way  to  a  grocery  store,  situated  on  the  north  side  of  the  Bards- 
town road  and  a  short  distance  east  of  Ferndale  avenue.  There  was  a  heavy 
snow  on  the  ground,  and,  as  the  pavements  were  slippery  and  less  safe  than 
the  streets  for  travel,  appellant  was  walking  in  the  street.  Appellee  has  a 
double  track  on  the  Bardstown  road,  in  each  of  which  there  is  a  curve  near 
the  intersection  of  Femdale  avenue  with  that  road.  After  reaching  the  first 
railroad  teack,  and  when  at  a  distance  of  about  forty  feet  from  the  intersec- 
tion of  the  streets  eastwardly,  appellant's  attention  was  attracted  by  the  ap- 
proach of  a  west-bound  car,  which  seemed  to  be  coming  rapidly,  and  was  ring- 
ing its  gong  as  it  neared  Femdale  avenue.  While  watching  this  car  and 
waiting  for  it  to  pass,  in  order  that  he  might  avoid  a  collision  with  it,  an 
east-bound  car  approached  him  from  the  rear,  wbich  was,  as  he  testified,  not 
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or  heard  by  him.  After  the  west-bound  car,  which  he  was  watching,  had 
passed  appellant  and  reached  a  point  twenty-five  to  forty  feet  ahead  of  him, 
and  while  he  was  proceeding  eastwardly  by  the  side  of  the  railroad  track, 
and,  as  he  claims,  a  distance  of  two  to  two  and  one-half  feet  therefrom,  the 
east-bound  car  reached  and  struck  him.  He  also  testified  that  if  the  east- 
bound  car  sounded  its  gong,  or  gave  other  signal  of  its  approach,  he  did  not 
hear  it;  and  that  he  did  not  know  how  the  accident  occurred  or  what 
struck  him. 

Tliere  were,  howerer,  two  eye-witnesses  of  the  accident,  introduced  in  behalf 
of  the  appellant,  Jjancing  Alsup  and  Dudley  Alsup,  who  happened  to  be 
standing  in  front  of  a  meat  shop  on  the  south  side  of  the  Bardstown  road,  a 
square  from  the  point  of  collision.  According  to  their  testimony,  they  saw 
appellant  watching  the  west-bound  car  as  it  came  up,  and  also  saw  the  east- 
boimd  car  approach  and  strike  him  in  the  back,  while  he  was  still  looking 
in  the  direction  of  the  west-bound  car,  which  had  just  passed  him;  that  ap- 
pellant was  not  on  the  track  when  struck,  but  near  it,  and  if  any  signals  were 
given  by  the  east-bound  car  they  did  not  hear  them.  These  two  eye-witnesses 
further  testified  that  the  appellant  was  knocked  by  the  car  a  distance  of 
fifteen  feet  from  the  point  of  collision,  and  that  the  rear  end  of  the  car, 
when  it  was  stopped  by  the  motorman  after  striking  appellant,  was  about 
twenty  feet  from  where  his  body  fell  on  the  street. 

The  answer  of  the  appellee  traversed  the  averments  of  the  petition,  and 
alleged  contributory  negligence  on  the  part  of  the  appellant*  All  of  the 
witnesses  introduced  in  behalf  of  the  appellee,  including  the  motorman  and 
the  conductor,  testified  that  the  east-bound  car,  by  which  the  appellant  was 
struck,  sounded  its  gong  in  approaching  Femdale  avenue;  and,  according  to 
the  testimony  of  the  motorman,  as  the  car  rounded  the  curve,  he  saw  appel- 
lant, who  was  at  the  time  walking  along  the  street,  and  far  enough  from  the 
track  to  have  missed  a  collision  with  the  car;  and  that  he  would  not  have 
been  struck  by  it  but  for  his  suddenly,  and  unexpectedly  to  the  motorman, 
stepping  on  or  near  the  track  in  front  thereof  and  so  close  to  the  car  that  it 
was  impossible  for  it  to  be  stopped  in  time  to  prevent  it  striking  him. 

There  is  great  doubt  from  the  evidence  whether  the  injuries  sustained  by 
the  appellant  were  of  a  permanent  character.  None  of  his  bones  were  broken 
by  the  collision,  nor  were  any  serious  bruises  found  upon  his  person.  He 
was,  however,  confined  to  his  home  for  several  days  and  attended  by  a  physi- 
cian, but  about  two  weeks  after  the  accident  had  recovered  sufficiently  to  re- 
move to  the  country  with  his  family  and  take  up  his  residence  near  Jeffer- 
sontown,  in  Jefferson  county.  It  goes  without  saying,  however,  that,  though 
no  permanent  disability  may  have  resulted  from  his  injuries,  in  view  of  his 
having  been  knocked  unconscious  by  the  collision  with  the  car,  the  injuries 
must  have  been  such  as  to  have  caused  severe  pain  and  suffering,  both  physical 
and  mental,  as  well  as  serious  inconvenience  and  some  loss  of  time. 

Although  numerous  grounds  were  filed  by  appellant  in  support  of  his  motion 
for  a  new  trial,  only  one  of  them  seems  to  be  relied  on  for  a  reversal,  which 
is  that  the  court  erred  in  giving  instructions  3  and  4;  it  being  insisted  that 
each  of  these  should  have  been  qualified  by  the  addition  of  the  phrase,  '*  pro- 
vided that  the  motorman  at  the  time  was  running  his  car  at  a  reasonable 
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rate  of  speed.**  Instruction  No.  3  is,  in  meaning,  an  instmction  on  "the 
last  clear  chance,"  and  hy  it  the  jury  were  told  that  it  was  the  duty  of  the 
motorman  to  run  the  car  at  a  reasonable  rate  of  speed  and  under  reasonaUe 
control.  Instruction  No.  4  is  based  on  appellant's  theory  of  how  the  accident 
occurred.  The  criticism  of  these  two  instructions  upon  the  ground  urged 
would  be  sound,  if  there  had  been  any  definite  testimony  on  the  trial  which 
conduced  to  prove  that  the  motorman  was  not  running  his  car  at  a  reasonable 
rate  of  speed;  in  other  words,  as  stated  in  Gk>ldstein's  Adm'r  ▼.  Louisrille  Ry. 
Co.,  116  S.  W.  194:  "If  there  had  been  any  eyidence  tending  to  show  that 
the  car  that  strudc  the  deceased  was  running  at  an  unsafe  or  unreasonable 
rate  of  speed  at  the  time  of  the  collision,  the  court  should  have  inserted  in 
instruction  No.  4,  after  the  words  *  the  motorman  in  charge  thereof,'  the  words 
*  if  the  car  was  running  at  a  reasonable  rate  of  speed.*  ** 

The  above  excerpt  is  but  a  reiteration  of  the  law  as  announced  in  the  cases 
of  Lexington  Ry.  Co.  v.  Van  Ladens'  Adm'r,  107  S.  W.  740,  32  Ky.  Law  R^ 
1047;  Louisville  Ry.  Co.  v.  Buckner*s  Adm'r,  113  S.  W.  90;  Louisville  Ry. 
Co.  V.  Gaar's  Adm'r,  112  S.  W.  1130,  and  Netter  v.  Louisville  Ry.  Co.,  134  Ky. 
078,  121  S.  W.  636,  in  each  of  which  the  facts,  unlike  those  of  the  Goldstein 
case  and  the  case  at  bar,  authorized  the  giving  of  an  instruction  containing 
the  qualification  now  contended  for  by  the  appellant. 

The  only  evidence  introduced  in  appellant's  behalf  with  respect  to  the 
speed  of  the  car  was  furnished  by  the  testimony  of  the  Alsups.  Lancing 
Alsup,  upon  that  point,  said:  ''The  car  was  going  at  a  pretty  good  rate  of 
speed.  I  do  not  know  how  fast  it  would  be.  He  [appellant]  was  on  the 
curve  there,  where  it  hit  him.'*  In  the  deposition  of  Dudley  Alsup,  we  find 
the  following  statement:  ''I  could  not  say  what  speed  it  was  running.  It 
was  running  a  good  gait  —  pretty  swift.  Never  stopped  at  Eastern  avenue; 
never  made  any  attempt  to  stop  there.  There  was  no  one  to  get  on.  Kept 
up  the  same  speed.** 

It  will  be  observed  that  neither  of  the  Alsups  stated  the  ear  was  running 
at  an  imusual,  unreasonable,  or  imsafe  rate  of  speed.  They  evidently  had 
no  idea  of  the  rate  of  speed  of  the  oar,  and  therefore  contented  themselves 
with  the  indefinite  statement,  the  one  that  it  was  running  at  a  ''  pretty  good 
rate  of  speed,'*  and  the  other  that  it  was  running  "pretty  swift.**  The  sev- 
eral witnesses  introduced  in  behalf  of  the  appellee  testified  that  the  car  was 
running  at  a  moderate  rate  of  speed  that  was  neither  unreasonable  or  unsafe. 

It  is,  however,  insisted  for  the  appellant  that  evidence  of  the  high  rate  of 
speed  at  which  the  car  was  running  was  furnished  by  the  facts  of  its  knock- 
ing appellant  a  distance  of  fifteen  feet  from  where  it  struck  him;  and  that 
when  stopped  the  rear  of  the  car  was  twenty  feet  from  the  point  where  his 
body  lay  on  the  street;  and,  furthermore,  that,  as  the  car  is  forty-two  feet 
in  length,  it  traveled  a  distance  of  seventy-seven  feet  from  the  point  of  col- 
lision before  it  stopped.  It  must  not  be  overlooked  that  these  distances  were 
fixed  by  the  Alsups  without  measurement;  and,  as  they  were  a  square  away 
at  tlie  time  of  the  accident,  it  cannot  be  claimed  that,  under  the  circum- 
stances, their  opinions  of  fhe  distances  were  more  than  speculative.  The 
testimony  of  the  motorman  and  the  conductor  was  to  the  effect  that  the  car 
was  stopped  much  nearer  the  body  of  the  appellant  than  as  stated  by  the 
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latter't  witnesses,  referred  to;  and  it  was  not  made  to  appear  from  the  evi- 
dence that  the  car,  if  running  at  a  moderate  rate  of  speed,  could  have  been 
stopped  within  a  shorter  distance  than  it  was.  Indeed,  the  motorman  testified 
that  it  could  not  have  been  stopped  sooner  than  it  was.  The  uncontradicted 
testimony  of  the  motorman  shows  that  appellant,  until  nearly  reached  by  the 
car,  was  walking  at  a  safe  distance  from  the  track,  but  suddenly  stepped  upon 
or  so  near  the  track  in  front  of  the  car  as  to  render  it  impossible  to  stop  the 
car  before  striking  him. 

If,  as  shown  by  appellee's  evidence  without  material  contradiction,  in  ap- 
proaching Femdale  avenue,  appellee's  motorman  sounded  the  car  gong,  ran 
the  car  at  a  reasonable  rate  of  speed,  and  had  it  under  reasonable  control, 
kept  a  lookout  for  the  protection  of  persons  upon  the  street  on  or  ne4r  the 
railway  tracks,  and  appellant,  until  about  the  time  he  was  reached  by  the 
car,  was  walking  at  a  safe  distance  from  the  track,  and  suddenly  got  in  the 
way  of  and  was  struck  by  the  car  when  it  was  so  near  him  that  the  motor- 
man  could  not,  by  the  use  of  ordinary  care,  stop  it  in  time  to  prevent  his 
injuries,  there  should  have  been  no  recovery. 

Appellant  and  his  two  witnesses  failed  to  state  that  the  car  did  not  give  the 
usual  signals  in  approaching  the  intersection  of  Femdale  avenue  and  the 
Bardstown  road,  but  merely  testified  that  they  did  not  hear  the  signals,  if 
they  were  given.  Such  testimony  is  entitled  to  little  weight,  in  view  of  the 
positive  statements  of  the  motorman,  conductor,  and  others  on  the  oar  that 
they  were  given,  and  of  the  further  fact  that  the  attention  of  the  appellant 
and  his  two  witnteses  was  more  particularly  attracted  to  the  west-bound  car, 
which  was  closer  to  them,  and  the  signals  of  which  they  did  hear. 

In  view  of  the  facts  manifested  by  the  record,  the  instructions  in  the  form 
given  properly  advised  the  jury  of  the  law  of  the  case;  and,  as  the  law  and 
facts  authorized  the  verdict,  the  judgment  is  affirmed. 


GREEN  ▼.  MUSKEGON  TRACTION  A  LIGHTING  00.  i*/   i 

(Michigan  —  Supreme  Court.) 
Paasenger;  Injtirif  from  CoUisUm  Between  Care;  Damages. 

Detendakt  brings  error  from  judgment  for  plaintiff.    Reported  136  N.  W.  1112. 

Opinion  by  Moobb,  C.  J.: 

This  case  was  brought  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  on  August  18,  1011,  in  a  collision  between  a  car  of  the  defend- 
ant company  in  which  plaintiff  was  riding  as  a  passenger  and  a  car  of  the 
Grand  Rapids,  Grand  Haven  A  Muskegon  Railway  Company,  which  corpo- 
ration runs  its  cars  over  a  part  of  the  track  of  the  defendant  company.  The 
plaintiff  claims  to  have  been  thrown  forward  against  the  seat  in  front,  and 
then  jerked  backwards,  thereby  sustaining  injuries  to  her  right  arm,  her 
ribs,  her  chest,  and  her  right  hip.  The  testimony  is  that  plaintiff  was 
assisted  off  the  car,  taken  home  in  an  automobile,  and  a  doctor  called,  who 
found  her  right  hip  bruised  and  discolored,  two  ribs  broken  near  the  breast- 
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bone,  and  the  biceps  muscle  of  the  right  aim  injured.  Plaintiff's  neirous 
system  was  impaired,  and  the  doctor  continued  to  treat  her  every  day 
for  about  four  weeks.  She  afterward  developed  pneumonia,  and  was  treated 
for  that.  At  the  time  of  the  accident  plaintiff  was  fifty-seven  years  of  age, 
a  married  woman  living  with  her  husband,  and  was  keeping  boarders  with 
a  profit  to  herself.  She  recovered  a  verdict  for  $3,060.  A  motion  was  made 
for  a  new  trial,  which  motion  was  denied.  The  case  is  brought  here  by  writ 
of  error. 

The  claim  of  appellant  is  stated  by  its  counsel  as  follows:  '* Questions 
involved  and  the  manner  in  which  they  are  raised:  While  the  examination 
of  the  jurors  was  in  progress  the  panel  became  exhausted,  whereupon  the 
court  directed  the  sheriff  to  summon  a  talesman  from  the  room,  and  fill  the 
panel.  Coimsel  for  plaintiff  made  no  objection  to  this  procedure  until  after 
the  sheriff  had  summoned  one  Mr.  Thompson,  who  stepped  forward  to  take 
his  place  in  the  jury  box.  After  counsel  for  plaintiff  saw  who  had  been 
siunmoned,  he  for  the  first  time  requested  the  court  that  names  be  drawn  from 
the  regular  lists  under  the  statute  of  1911.  Counsel  for  defendant  insisted 
that  plaintiff's  attorneys  could  not  sit  by  and  see  the  court  take  action  of 
this  kind  until  they  found  out  who  had  been  called  into  the  box,  and  then 
raise  an  objection.  The  trial  court  denied  the  request  of  counsel  for  defend- 
ant  that  Mr.  Thompson  be  allowed  to  take  his  place  in  the  jury  box,  exception 
was  duly  taken,  and  error  has  been  assigned  thereon,  the  peremptory  chal- 
lenges of  defendant  having  been  exhausted  before  the  panel  was  completed. 
It  is  the  claim  of  defendant  that  the  plaintiff,  being  a  married  woman  living 
with  her  husband,  should  not  have  been  allowed  to  recover  medical  expensea 
as  an  item  of  damages,  and  that  the  court  erred  in  his  charge  to  the  jury  in 
that  regard,  and  also  in  his  refusal  to  strike  out  the  testimony  of  the  plaintiff 
that  she  became  personally  liable  for  the  doctor  bill.  The  other  errors  as- 
signed relate  to  portions  of  the  judge's  charge  concerning  the  rule  of  dam- 
ages and  to  the  refusal  of  the  court  to  grant  a  new  trial  for  the  reasons  stated 
in  the  motion  therefor,  it  being  claimed,  among  other  things,  that  the  charge 
of  the  court  as  a  whole  was  argumentative  and  gave  undue  prominence  to  the 
claims  of  plaintiff ;  that  the  court  erred  in  instructing  the  jury  that  the  plain- 
tiff was  entitled  to  recover  as  an  element  of  damage  her  loss  of  capability  to 
perform  ordinary  labor;  that  the  amount  of  damages  awarded  plaintiff  is 
excessive  and  unreasonable  in  amount,  is  unsupported  by  and  contrary  to  the 
great  weight  of  the  evidence  and  that  the  verdict  and  judgment  is  unjust^ 
oppressive,  and  against  the  just  right  of  the  defendant." 

Did  the  court  err  with  reference  to  the  selection  of  a  jury?  Act  No.  194, 
Public  Acts  of  1911,  provides:  ''When  there  shall  not  be  jurors  enough 
present  to  form  a  panel  in  any  cause,  the  Circuit  Court  may  direct  the  sheriff 
or  other  proper  officer  to  summon  a  sufficient  number  of  persons  having  the 
qualifications  of  jurors  to  complete  the  panel  from  among  the  bystanders  or 
from  among  the  neighboring  citizens;  and  the  sheriff  shall  summon  the  num- 
ber so  ordered  accordingly  and  return  their  names  to  the  court:  Provided, 
that  such  court  may,  on  his  own  motion,  or  in  case  either  of  the  parties 
litigant  demand  it,  then  it  shall  be  the  duty  of  the  court  to  order  a  sufficient 
number  of  jurors  to  be  drawn  from  the  regular  lists."  The  record  shows  that 
while  the  examination  of  the  jurors  was  in  progress  the  following  occurred: 
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^The  Clerk:  The  panel  is  exhausted,  your  honor.  The  Court:  Mr.  Sheriff, 
summon  a  talesman  from  the  room  here  and  fill  the  paneL  The  Sheriff: 
Mr.  Thompson.  Mr.  J.  E.  Turner:  Now,  if  the  eourt  please,  I  submit  that 
imder  this  statute  of  1911  this  is  hardly  regular.  The  Court:  It  is  regular 
all  right,  so  far.  Mr.  J.  E.  Turner:  We  would  ask  at  this  time  that  the 
eourt  direct  that  a  few  names  be  drawn  from  the  regular  list,  and  we  make 
that  request."  The  court  then  examined  the  statute,  and  directed  Mr.  Thomp- 
son, who  had  not  been  sworn,  to  stand  aside,  and  new  names  were  drawn  from 
the  regular  list.  It  will  be  observed  that  all  the  above  occurred  in  a  very 
brief  period  of  time.  That  counsel  at  once  called  the  attention  of  the  oour€ 
to  the  statute.    We  do  not  think  the  court  abused  its  discretion. 

Did  the  court  err  in  allowing  the  plaintiff  to  recover  for  medical  expenses? 
The  record  shows  plaintiff  was  doing  business  on  her  own  account,  that  she 
employed  the  doctor,  that  he  regarded  himself  as  in  her  employ  and  looked  to 
her  for  his  pay.  The  court  did  not  err  as  to  this  feature  of  the  case.  Lacas 
▼.  Saginaw  Co.,  92  Mich.  412,  52  N.  W.  745;  Vergin  v.  Saginaw,  125  Mich. 
499,  84  N.  W.  1075.  Particular  stress  is  placed  by  counsel  for  appellant  on 
that  part  of  the  charge  of  the  court  allowing  plaintiff  to  recover  as  an  ele- 
ment of  damage  her  loss  of  capability  to  perform  ordinary  labor.  We  have 
already  referred  to  the  fact  that  plaintiff,  though  a  married  woman,  was  keep- 
ing a  boarding  house  on  her  own  account.  What  was  said  by  the  trial  judge 
about  which  complaint  b  made  should  be  read  in  connection  with  the  rest  of 
his  charge,  bearing  in  mind  the  work  in  which  plaintiff  was  engaged.  When 
80  read,  we  think  it  appears  that  the  charge  was  without  error.  See  Act  196, 
Public  Acts  of  1911.  It  is  said  that  in  any  event  the  verdict  is  too  large, 
and  should  be  reduced  to  $2,000.  A  careful  examination  of  the  record  in 
relation  to  the  extent  of  the  injury  and  the  suffering  of  the  plaintiff  does  not 
satisfy  us  that  the  verdict  is  excessive. 

Judgment  is  affirmed. 

BiBD  and  Stbbbe,  JJ.,  concurred  with  Moobb,  C.  J. 

Opinion  by  Ostbandeb,  J.: 

I  think  the  verdict  and  judgment  excessive.  Unless  plaintiff  will  remit  all 
in  excess  of  $2,000,  the  judgment  will  be  reversed  and  a  new  trial  ordered. 
Appellant  will  recover  costs  of  this  court. 

Bbookk,  MoAlvat  and  Stone,  JJ.,  concurred  with  Ostbandeb,  J. 


CRAIQ  V.  AUOUSTA-AIKEN  RY.  CO. 
(South  Carolina  —  Supreme  Court.) 

Iniaaoicated  Ras9enger  Strtmic  by  One  Car  After  Be4ng  Efeeied  fnnn 
Another;  Erroneous  Instntotiona, 

Dehendant  appeals  from  judgment  for  plaintiff.    Reported  76  8.  E.  21. 

The  following  are  defendant's  exceptions: 

"(1)  The  presiding  judge  erred  in  charging  the  jury  as  follows:  'It  is  the 
duty  of  the  railroad  company  to  look  out  for  people  on  its  track,  and,  if  the 
company  discovers  a  person  on  its  track,  it  is  the  duty  of  the  people  in  charge 
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of  that  car  to  use  the  highest  degree  of  care,  to  use  every  available  means  in 
their  power  to  stop  the  car  to  prevent  the  taking  of  human  life,  if  they  can 
do  so  without  endangering  other  passengers  on  their  car'  —  the  error  being 
that  it  is  not  the  general  duty  of  a  railroad  company  to  keep  a  lookout  for 
people  on  its  track.  And  the  said  charge  placed  a  higher  duty  on  ihe  defend- 
ant  after  discovering  a  person  on  the  trade  than  the  law  requires,  was  mis- 
leading to  the  jury,  harmful  and  prejudicial  to  the  rights  of  the  defendant. 

"(2)  Hie  presiding  judge  erred  in  charging  the  jury:  'When  a  person  is 
on  the  crossing,  they  owe  him  the  duty  of  ordinary  care,  and,  of  course,  that  is  a 
stronger  term  than  wilfully  not  to  injure  him'  —  the  error  being  that  said 
charge  placed  upon  the  defendant  a  greater  duty  than  was  possible  for  it  to 
perform,  was  misleading  and  confusing  to  the  jury,  and  prejudicial  to  the 
defendant's  rights. 

"(3)  The  presiding  judge  erred  in  charging  the  plaintiff's  third  request^ 
especially  the  following  part  thereof:  *  But  people  lawfully  upon  a  public  high- 
way at  a  railway  crossing  are  not  trespassers,  even  though  they  are  lying 
down  thereon,  in  a  helpless,  drunk  condition,  and  the  railroad  under  these 
circumstances  would  be  bound  to  exercise  greater  care  to  such  person  than  if 
he  were  a  bald  trespasser '  —  the  error  being  that  a  person  under  such  circum- 
stances would  be  a  trespasser,  and  the  defendant  would  owe  him  no  duty 
except  not  to  wilfully  injure  him  after  discovering  him  in  that  position.  Fur- 
thermore, said  request  was  a  charge  on  the  facts,  in  that  it  instructed  the  jury 
what  facts  would  not  constitute  a  trespasser,  contrary  to  the  provision  of  the 
Constitution  which  inhibits  the  presiding  judge  from  charging  on  the  facts. 

''(4)  The  presiding  judge  erred  in  charging  plaintiff's  fourth  request,  espe- 
cially that  portion  thereof  which  charges  that  if  the  motorman  '  sees  or  could 
have  seen  an  object  on  the  track  that  from  all  appearances  may  be  a  human 
being,  unable  to  avoid  danger,  it  is  his  duty  to  resolve  all  doubts  in  favor 
of  the  preservation  of  life,  and  to  immediately  use  every  available  means,  short 
of  imperiling  the  lives  of  his  passengers,  to  stop  the  car  in  time  to  avoid  the 
injury'  —  the  error  being  that  said  charge  vras  a  charge  on  the  facts  eontmj 
to  the  provision  of  the  Constitution  which  inhibits  the  presiding  judge  from 
charging  on  the  facts.  And  said  charge  was  especially  harmful  because  the 
undisputed  proof  showed  that  the  plaintiff  was  down  drunk,  and  asleep  on 
defendant's  track  at  the  time  he  was  injured. 

''(5)  The  presiding  judge  erred  in  charging  plaintiff's  ninth  request,  which 
was  as  follows:  ' That  it  is  true  a  drunken  person  could  not  be  run  over  by  a 
car  unless  he  were  on  the  track,  yet  the  fact  alone  that  a  person  is  on  a  rail- 
way track  at  a  public  crossing  in  a  drunken  and  helpless  condition  need  not 
necessarily  be  contributory  negligence,  nor  will  it  necessarily  defeat  him  from 
recovering  damages  for  his  injuries,  for,  if  that  were  the  law,  then  no  drunken 
person  on  a  railway  track  could  ever  recover  damages.  In  such  ease  the  law 
does  not  bar  the  person  from  damages,  even  though  his  presence  on  the  rail- 
way track  in  a  helpless  drunken  condition  may  be  due  to  neglig^ce  (m  his 
part,  for,  if  the  jury  believe  from  the  evidence  that  notwithstanding  sndi 
person's  condition  the  defendant's  motorman  could  have  avoided  the  injury 
by  keeping  a  reasonable  lookout  ahead  on  the  track,  but  failed  to  do  so,  then, 
if  such  failure  to  perform  his  duty  formed  the  main  or  prcndmate  cause  of  the 
injury  without  which  it  could  not  have  happened,  you  should  find  a  verdict  in 
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favor  of  the  plaintiif ' -*  the  error  being  that  said  request  was  a  charge  on 
the  facts,  in  that  it  instructed  the  jury  that  certain  facts  would  not  neces- 
sarily constitute  contributory  n^igence,  when  this  was  a  question  of  fact 
entirely  for  the  jury.  Furthermore^  the  said  request  instructed  the  jury  thaty 
even  if  plaintiffs  presence  on  the  track  in  a  drunken,  helpless  condition  was 
due  to  his  own  negligence,  they  should  still  find  a  verdict  for  plaintiff  if  the 
defendant's  negligence  formed  the  main  or  proximate  cause  of  the  injury. 
Such  charge  completely  destroyed  defendant's  defense  of  contributory  negli- 
gence,  and  was  error. 

"(6)  The  presiding  judge  erred  in  charging  plaintiff's  tenth  request,  espe- 
cially so  much  thereof  as  charged  the  jury  that,  if  plaintiff  was  entitled  to 
recover,  they  could  compensate  him  for  the  damages  sustained  'both  present 
and  prospective,'  and  that  they  could  give  him  such  damages  as  would  equal 
the  difference  between  what  the  plaintiff  could  earn  before  the  jury  and  what 
he  now  earns  after  the  injury  over  a  length  of  time  equal  to  what  you  may 
expect  him  to  live,  according  to  the  mortuary  table.  And  in  charging  the 
jury  that,  if  they  found  that  the  plaintiff  was  entitled  to  punitive  damages, 
in  arriving  at  the  amount  of  the  verdict '  you  have  the  right  to  take  into  con- 
sideration the  proven  wealth  of  the  defendant'  —  the  error  being  that  said 
charge  instructed  the  jury:  (1)  That  they  could  enter  the  field  of  conjecture 
and  award  speculative  and  uncertain  damages;  (2)  that  said  charge  was  a 
charge  on  the  facts,  in  that  it  instructed  the  jury  that  they  could  compute 
the  length  of  plaintiff's  life  merely  from  the  time  they  expected  him  to  live 
according  to  the  mortuary  table,  when  that  table  is  only  so  much  evidence  to 
be  considered  in  arriving  at  the  length  of  time  plaintiff  would  live,  and  thereby 
instructed  the  jury  that  they  could  enter  the  field  of  conjecture  in  arriving  at 
plaintiff's  damage;  (3)  because,  as  there  was  not  a  scintilla  of  evidence  tend- 
ing to  show  the  wealth  of  the  defendant,  it  was  error  to  charge  the  jury  that 
they  could  take  into  consideration  the  proven  wealth  of  the  defendant  in 
forming  thieir  verdict  if  they  found  plaintiff  entitled  to  punitive  damages. 

"(7)  The  presiding  judge  erred  while  commenting  on  defendant's  first 
request  in  charging  the  jury:  'Or  if  his  [the  plaintiff's]  injuries  were  the 
result  of  his  own  carelessness  he  could  not  recover,  unless  he  shows  that  his 
injuries  were  caused  by  the  negligence  of  the  defendant'  —  the  error  being 
that,  if  plaintiff's  injuries  were  caused  by  his  own  carelessness,  he  could  not 
recover  by  showing  that  they  were  caused  by  the  negligence  of  the  defendant, 
because  in  such  case  his  own  contributory  negligence  would  defeat  his  reoovry. 

"(8)  The  presiding  judge  erred  in  refusing  to  diarge  defendant's  sixth 
request,  the  error  being  that  as  the  testimony  was  not  only  conflicting,  but 
practically  conclusive  that  the  location  where  plaintiff  was  injured  and  the 
surroundings  thereof  had  been  changed  at  the  time  the  photographs  and  map 
offered  in  evidence  were  made,  and  were  entirely  different  from  what  they 
were  when  the  injury  occurred,  the  said  request  stated  a  sound  proposition  of 
law  which  defendant  was  entitled  to  have  charged  to  the  jury. 

"(9)  The  presiding  judge  erred  in  charging  the  jury  on  the  subject  of 
'notice'  at  the  verbal  requests  of  plaintiff's  council  as  follows:  'Mr.  Fore- 
man, if  a  motorman  on  a  car  has  notice  that  a  person  is  on  the  track,  it  is  the 
duty  of  the  motorman  to  watch  out  for  him,  it  is  his  duty  to  exercise  care, 
when  he  is  notified  that  a  penon  might  be  expected  to  be  upon  the  crossing. 
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Now,  if  he  simply  n^eeU  his  duty  inadTertently,  that  would  be  a  eaae  of 
ordiiuury  negligeiioe,  to  which  contributory  negligence,  if  proved,  would  be  a 
defense,  but,  if  hie  duty  is  called  to  his  attention,  then  he  fails  to  do  his  duly 
and  injures  some  one,  causes  an  injury  to  some  one,  you  have  a  case  of  wilful- 
ness, to  which  contributory  negligence  would  not  be  a  defense'  —  the  error 
being:  (1)  That  as  there  was  no  evidence  that  notice  was  given  the  motormaa 
that  the  plaintiff  or  any  other  person  *  might  be  expected  to  be  on  the  crossing ' 
where  plaintiff  was  injured,  or  any  other  crossing,  such  charge  was  mis- 
leading, not  applicable  to  the  evidence  and  the  law,  and  was  prejudicial  to 
the  rights  of  the  defendant.  (2)  That,  as  there  was  no  evidence  that  the 
motorman's  attention  was  called  to  his  duty,  such  charge  was  misleading* 
not  applicable  to  the  law  and  evidence  of  the  case,  and  prejudicial  to  the 
rights  of  the  defendant.  (3)  The  said  charge  was  a  charge  on  the  facts 
contrary  to  the  provision  of  the  Constitution  which  prohibits  the  presiding 
judge  from  diarging  on  the  facts,  in  that  said  charge  instructed  the  jury 
in  effect  that  if  the  motorman  received  the  notice  testified  to  in  the 
record,  and  then  failed  to  look  out  for  the  plaintiff,  you  have  a  case  of 
wilfulness.  Such  charge  stated  to  the  jury  that  such  facts  would  con- 
stitute wilfulness  when  this  was  a  question  entirdy  for  the  jury.  (4) 
That  even  if  the  motorman  was  toM  by  the  crew  on  the  car  going  to  Augusta 
to  look  out  for  a  man  put  off  the  car,  and  he  failed  to  do  so,  this  would 
not  amount  to  'a  case  of  wilfulness,'  and  it  was  harmful  error  to  so 
instruct  the  jury.  After  such  charge  the  jury  was  bound  to  find  a  verdict 
for  plaintiff." 

Opinion  by  Woods,  J.: 

The  pleadings  and  issues  involved  in  this  cause  are  set  out  in  the  opinion 
of  the  Chief  Justice  in  the  former  appeaL  89  S.  C.  161,  71  8.  K  983.  It 
is  enough  to  say  here  that  plaintiff  became  a  passenger  on  defendant's 
car  at  Augusta,  intending  to  get  off  at  Langley,  that,  on  account  of  his 
drunkenness  and  outrageous  behavior,  defendant's  agents  ejected  him  from 
the  car,  and  that  some  time  afterwards  he  was  run  over  and  injured  by 
another  car  going  in  the  opposite  direction.  The  allegations  upon  which 
plaintiff  based  his  charge  of  actionable  negligence  and  wilfulness  were  (1) 
shoving  the  plaintiff  from  the  car  with  great  violence;  (2)  leaving  the 
plaintiff  in  a  helpless  condition  on  or  so  near  the  track  that  defendant's 
servants  knew  or  should  have  known  that  he  was  in  great  danger  of  being 
run  over  by  other  cars;  (3)  the  failure  of  the  servants  of  defendant  in 
charge  of  the  car  which  ran  over  plaintiff  to  keep  a  sufficiently  vigilant 
lookout  after  they  had  been  warned  that  he  might  be  on  the  track.  The 
defenses  were  (1)  a  general  denial  of  the  acts  of  negligence  and  wilfulness 
charged  in  the  complaint;  (2)  the  allegations  that  the  plaintiff  as  a 
passenger  so  threatened  the  agents  of  the  defendant  with  a  knife  and  used 
such  profanity  and  behaved  so  violently,  to  the  terror  and  vexation  of 
the  other  passengers,  that  the  agents  of  the  defendant  ejected  him,  using 
only  such  force  as  was  necessary;  (3)  negligence  of  the  plaintiff  in  lying 
down  on  the  track  in  an  intoxicated  condition  as  the  sole  cause  of  his 
injury;  (4)  contributory  negligence  in  lying  down  on  the  track  while 
intoxicated.  On  the  trial  of  the  issues  thus  made  the  jury  found  a  verdict 
against  the  defendant  for  $600. 
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The  exceptions  assign  numerous  errors  in  the  charge  to  the  jury.  The 
requests  were  numerous  and  intricate,  so  numerous  and  intricate  that 
possibly  they  seemed  to  the  jury  to  obscure  rather  than  elucidate  the 
issues.  There  was  error  in  charging  that  it  is  the  duty  of  persons  in  control 
of  a  car,  when  they  discern  a  person  on  the  track,  ''to  use  the  highest 
degree  of  care,  to  use  every  available  means  in  their  power  to  stop  the 
car  to  prevent  the  taking  of  human  life,  if  they  can  do  so  without  en- 
dangering other  passengers  on  their  car/'  Due  care,  not  the  highest  degree 
of  care,  is  required  under  such  circumstances.  Sentell  ▼.  Southern  Ry., 
70  8.  C.  183,  49  8.  K  216.  Whether  due  care  requires  the  doing  of  every- 
thing short  of  injuring  the  passengers  to  prevent  injury  to  the  person  on 
the  track  depends  upon  the  circumstances,  and  is  a  question  of  fact  for 
the  jury.  It  is  true,  as  urged  by  defendant's  counsel,  that  it  is  for  the 
jury  to  say  what  due  care  requires  of  a  motorman  who  has  notice  "that 
a  person  might  be  expected  to  be  on  the  crossing,"  but  it  is  so  clearly  his 
duty  under  such  circumstances  to  look  out  for  such  person  that  the  charge 
to  that  effect  cannot  be  regarded  prejudicial  error. 

As  a  matter  of  law  it  cannot  be  said  that  photographs  and  diagrams  of 
the  place  of  the  accident  were  not  admissible,  and  could  not  be  considered 
because  there  had  been  changes  since  they  were  taken.  If  the  changes 
were  not  so  great  as  to  make  the  photographs  and  diagrams  entirely 
misleading,  they  could  be  properly  introduced;  allowance  being  made  for 
the  changes.     The  exception  on  this  point  is  not  well  taken. 

The  measure  of  damages  and  the  items  to  be  considered  in  estimating 
them  were  stated  by  the  circuit  judge  in  accordance  with  the  law  as  laid 
down  in  numerous  cases.  There  was  no  evidence  of  the  wealth  of  the 
defendant.  Therefore  the  charge  that  it  might  be  taken  into  consideration 
in  awarding  punitive  damages  was  erroneous.  But  the  error  could  not  be 
material,  since  it  is  very  clear  that  the  verdict  of  $600  for  the  loss  of  an 
arm  did  not  include  punitive  damages. 

There  was  prejudicial  error  in  the  ninth  request  to  charge  which  was 
given  to  the  jury,  especially  that  part  italicized  below,  in  that  it  specifically 
directed  the  jury  that  if  a  particular  act  of  omission  —  the  failure  to  keep 
a  lookout  —  was  the  main  or  proximate  cause  of  the  injury,  without  which 
it  would  not  have  happened,  the  plaintiff  could  nevertheless  recover,  although 
it  should  be  found  that  the  plaintiff's  being  on  the  track  in  a  helpless, 
drunken  condition  was  negligence  on  his  part.  ''That  it  is  true  a  drunken 
person  could  not  be  run  over  by  a  car  unless  he  were  on  the  track,  yet  the 
fact  alone  that  a  person  is  on  a  railway  track  at  a  public  crossing  in  a 
drunken  and  helpless  condition  need  not  necessarily  be  contributory  negli- 
gence, nor  will  it  necessarily  defeat  him  from  recovering  damages  for  his 
injuries,  for,  if  that  were  the  law,  then  no  drunken  person  on  a  railroad 
track  could  ever  recover  damages.  In  such  cases  the  law  does  not  bar  the 
person  from  damages,  even  though  his  presence  on  the  raUtoay  track  in  a 
helpless,  drwiken  condition  may  he  due  to  negligence  on  his  part,  for,  if  the 
jury  believe  from  the  evidence  that  notwithstanding  such  person's  condition 
the  defendant's  motorman  could  hoioe  wooided  the  injury  hy  keeping  a  reason- 
able lookout  ahead  on  the  track,  but  faiied  to  do  so,  then  if  s%ich  faUwre  to 
perform  his  duty  formed  the  main  or  prowimate  cause  of  the  injury,  without 
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which  it  ootUd  not  hoM  happened,  you  should  find  a  verdict  in  fawtr  of  the 
plaintiff,'*  It  is  true  that  the  circuit  judge  in  oharging  this  request  and  in 
other  portions  of  the  charge  stated  the  general  law  of  contributory  ne|^- 
gence;  but  that  by  no  means  cured  the  error  of  selecting  a  particular 
aUeged  omission  of  the  defendant  failing  to  keep  a  lookout,  and  saying  to 
the  jury  that  if  the  defendant  was  negligent  in  that  particular,  and  that 
was  the  proximate  or  main  cause  of  the  injury,  the  plaintiff  could  reoover, 
although  they  should  find  to  be  negligent  a  particular  act  of  the  plaintiff  — 
b^ing  drunk  and  helpless  on  the  track.  Even  if  the  defendant  was  negligent 
in  not  keeping  a  proper  lookout,  the  plaintiff  could  not  recover  if  his  being 
on  the  railroad  track  in  a  drunk  and  helpless  condition  was  a  proximate 
cause  of  his  injury,  and  was  due  to  his  own  negligence.  The  error  of 
charging  to  the  contrary  was  manifestly  highly  prejudicial. 

The  other  points  discussed  in  the  argument  do  not  require  particular 
discussion,  since  the  views  of  the  members  of  the  court  have  been  recently 
stated  in  the  cases  of  Carter  v.  Railway,  76  8.  E.  952,  and  Wilson  v.  Rail- 
way,  75   8.   E.   1014. 

I  think  the  judgment  should  be  reversed. 

Htdbiok,  J.,  concurs.  Frabbm,  J.,  concurs  in  the  result.  Watts,  J.,  dis- 
qualified. 

Opinion  by  Gabt,  C.  J.  (dissenting) : 

This  is  the  second  appeal  herein;  the  first  being  reported  in  89  8.  G.  191, 
71  8.  £.  983. 

For  convenience,  we  reproduce  the  statement  then  made  by  the  court, 
which  was  as  follows: 

"This  is  an  action  for  actual  and  punitive  damages,  all^ped  to  have  been 
sustained  by  the  plaintiff  through  the  negligence  and  wantonness  of  the 
defendant.  The  complaint  alleges  that  on  the  22d  of  8eptember,  1906,  the 
plaintiff  became  a  passenger  on  the  defendant's  car  at  Augusta,  Qa.,  for 
the  purpose  of  being  carried  to  Langley,  8.  C;  that  soon  after  the  car  had 
started  the  plaintiff  became  so  incapacitated  as  to  be  utterly  helpless,  and 
was  forcibly  ejected  and  left  in  a  dangerous  place  by  the  defendant;  that 
the  defendant  warned  its  servants  to  look  out  for  the  plaintiff  while 
operating  its  other  cars  over  said  track,  but  that  they  negligently  and 
wantonly  failed  to  keep  a  proper  lookout  for  the  plaintiff,  in  consequence 
of  which  one  of  its  cars  ran  over  his  arm,  thereby  rendering  amputation 
necessary. 

"The  defendant  denied  the  allegations  of  negligence  and  wantonness,  and 
for  a  defense  alleged:  'That  at  the  time  mentioned  in  the  amended  com- 
plaint plaintiff  was  a  passenger  on  a  car  of  the  defendant's  railroad  in 
Aiken  county,  8.  0.,  and  being  guilty  of  disorderly  conduct,  and  drawing 
a  knife,  and  therewith  threatening  the  agents  of  defendant,  and  cursing, 
to  the  terror,  annoyance,  and  vexation  of  a  large  number  of  other  passengers 
on  said  car,  the  conductor  of  said  car  stopped  his  train,  where  such  offense 
was  committed,  and  ejected  said  plaintiff  from  said  car,  using  only  such 
force  as  was  necessary  to  accomplish  such  removal.'  The  defendant  also 
set  up  the  defense  of  contributory  negligence." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $500,  and  the 
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defendant  appealed  upon  ezoeptiona,  which  will  be  reported.  The  excep- 
tions will  be  considered   in  regular  order. 

First  exception.  There  are  three  reasons  why  so  much  of  the  exception 
cannot  be  sustained  as  assigns  error  on  the  part  of  his  honor,  the  presiding 
judge,  in  charging  the  jury  that  it  is  not  the  general  duty  of  a  railroad 
•ompany  to  keep  a  lookout  for  people  on  its  track:  (1)  Because  the 
language  of  the  presiding  judge  forms  only  part  of  a  sentence,  and  when 
considered  in  connection  with  the  entire  sentence,  and  the  other  portions 
•f  the  charge,  it  will  be  seen  that  it  is  free  from  error.  (2)  Because  a 
similar  ruling  as  applied  to  the  facts  of  this  case  was  made  upon  the 
former  appeal  and  is  res  adjudioaia,  Jones  v.  Railway,  65  S.  C.  410, 
43  S.  E.  884.  The  case  of  Butler  ▼.  Railway,  90  S.  C.  273,  73  S.  E.  186, 
shows  that  sudi  was  the  ruling  of  this  court  upon  the  former  appeal  herein, 
for  it  says:  "It  was  held  in  Craig  ▼.  Railway,  89  S.  C.  161  [71  S.  E.  083], 
that  it  is  the  duty  of  a  railway  company  to  keep  a  lookout  for  persons 
and  pedestrians  on  its  track  at  a  railway  crossing."  (3)  Because  the 
defendant  recognized  this  principle,  when  his  fourth  request  was  charged, 
which  began  as  follows:  "The  jury  is  further  charged  that  while  it  is 
the  duty  of  a  motorman  to  exercise  ordinary  care,  to  keep  a  reasonable 
lookout  for  persons  on  the  railroad  track,  on  a  public  crossing,"  etc  The 
remtuAider  of  the  charge  set  out  in  the  exception  merely  states  a  well 
recognized  rule  of  conduct,  both  in  the  oivil  and  criminal  law.  Further- 
more, there  is  nothing  in  this  part  of  the  charge,  i^>on  which  the  assign- 
ment of  error,  can  be  properly  predicated. 

Second  exception.  In  the  first  place,  this  instruction  when  considered, 
as  it  must  be,  in  connection  with  the  entire  charge,  is  free  from  error;  and, 
in  the  second  place,  even  if  erroneous,  it  was  not  prejudicial. 

Third  exception.  The  exception  contains  only  a  portion  of  plaintifTs 
third  request,  which  was  charged  by  the  presiding  judge;  and,  when  con- 
sidered in  connection  with  the  entire  request,  it  is  free  from  error. 

Fourth  exception.  The  language  of  the  presiding  judge  in  the  exception 
is  only  a  part  of  plaintiff's  fourth  request  which  was  charged  with  modifica- 
tions. When  it  is  considered  together  with  the  entire  request  and  the 
modifications,   it   is  free   from  error. 

Fifth  exception.-  The  presiding  judge  modified  the  request,  and,  when 
the  language  thereof  is  considered  in  connection  with  the  modification  and 
the  general  charge,  it  is  free  from  error. 

Sixth  exception.  There  was  a  lengthy  modification  of  the  request,  and, 
when  the  charge  is  considered  in  its  entirety,  there  is  no  error. 

Seventh  exception.  When  the  charge  as  a  whole  is  taken  into  con- 
sideration, it  will  be  seen  that  the  exception  cannot  be  sustained. 

Eighth  exception.  The  appellant  has  failed  to  show  that,  even  if  there 
was  error,  it  was  prejudicial. 

Ninth  exception.  The  appellant  has  failed  to  show  thaty  even  if  there 
WSB  error,   it  was  reversible. 

For  these  reasons,  I  dissent. 
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<h«bwwe  v.  st.  paul  city  ry.  00. 

(Minnesota  —  Supreme  Court.) 

Pa99enger;  Wrongful  Ejection;  DatnageB. 

DiFKiniAifT  appeals  from  judgment  for  plaintiff.    Reported  136  N.  W.  2. 

Opinion  Pei  Cuuam: 

Action  to  recover  damages,  which  the  plaintiff  claims  to  ha^e  sustained  ^ 
reason  of  her  wrongful  ejection  from  a  street  car  of  the  defoidant  upon  which 
she  was  a  passenger.  Verdict  for  the  plaintiff  in  the  sum  of  $150.  The 
defendant  appealed  from  an  order  denying  its  motion  for  a  new  trial,  and 
assigns  as  error  that  the  damages  are  excessive  and  appear  to  have  been 
given  under  the  influence  of  passion  and  prejudice. 

The  evidence  on  behalf  of  the  plaintiff  tended  to  establish  these  facts:  On 
the  afternoon  of  May  30,  1911,  the  plaintiff,  accompanied  by  her  husband, 
boarded  the  car  at  tiie  comer  of  Market  and  Fourth  streets,  St.  Paul,  and 
occupied  the  same  seat.  When  the  conductor  called  for  their  fares,  the 
husband  handed  him  a  10-cent  piece,  which  he  refused  to  accept  for  the 
alleged  reason  that  it  was  not  money.  After  the  car  crossed  Wabasha  street, 
the  conductor  again  demanded  the  fares  of  the  husband,  who  then  handed  him 
another  10-cent  piece,  which  was  refused  for  the  same  reason  by  the  con- 
ductor, who  said  to  the  husband  that  he  had  a  regular  collection  of  such 
money  and  was  looking  for  free  rides,  and  that  he  must  leave  the  ear,  which 
was  stopped  at  Minnesota  street,  and  the  conductor  ordered  the  husband  to 
get  off  the  car.  Thereupon  the  plaintiff  and  her  husband  left  the  ear  in 
compliance  with  the  order.  The  conductor  said  nothing  to  the  plaintiff;  but 
the  fair  inference  from  the  evidence  is  that  she  was  included  in  the  order 
to  leave  the  car,  and  that  she  heard  all  that  was  said  by  the  conductor.  In 
answer  to  a  question  as  to  the  effect  of  being  ordered  out  of  the  car  upon 
her,  she  testified  that:  "I  was  nervous  and  kinder  ashamed  of  myself.  It 
is  not  so  easy  to  be  ordered  off  of  the  car.  I  feel  kind  of  ashamed,  and  all 
the  people  there  looked  at  us  as  if  we  done  something  that  wasn't  right.  We 
were  willing  to  pay,  but  he  wouldn't  take  it." 

The  evidence  is  practically  undisputed  that  the  dimes  tendered  for  the 
fares  were  more  or  less  worn,  and  that  this  was  the  reason  why  the  con- 
ductor would  not  accept  them.  The  evidence  as  to  the  condition  of  the 
dimes  was  conflicting,  but  the  verdict  establishes  the  fact  that  they  were  not 
so  worn  that  they  were  not  a  legal  tender.  A  consideration  of  the  evidence 
has  led  us  to  the  conclusion  that  the  verdict  is  so  excessive  that  there  should 
be  a  new  trial,  unless  the  plaintiff  consents  to  a  reduction  thereof  to  $100. 

Ordered,  that  the  order  appealed  from  be  reversed,  and  a  new  trial  granted, 
unless  the  plaintiff,  within  fifteen  days  after  a  remittitur  is  filed  in  the 
municipal  court,  files  her  written  consent  thart  the  verdict  be  reduced  to  $100, 
in  which  case  the  order  stands  affirmed^  and  judgment  may  be  entered  on  the 
Terdict  as  reduced. 
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GBIBBINS  V.  KENTUCKY  TERMINAL  k  TRACTION  CO. 

(Kentucky  —  Court  of  Appeals. ) 

lni%»ry  to  Pedestrian  en  Street  Struck  hy  End  of  Car  Bounding  Curve; 
Negligent  Construction  of  Car;  Complaint,  Allegation  that  Em^ 
ployees  in  Charge  of  Car  Knew  that  it  Would  Strike  the  Pedes^ 
trian;  Speed  of  Car. 

'Plaxntot  appeals  from  a  judgment  sustaining  a  demurrer  to  the  petition. 
Reported  150  S.  W.  338. 

Opinion  by  Lassxng,  J. : 

This  is  an  appeal  from  a  judgment  of  the  Fayette  Circuit  Court  sustaining 
a  demurrer  to  a  petition,  in  which  appellant  sought  to  recover  damages  from 
appellees  for  injuries  alleged  to  have'  been  sustained  by  her  through  the 
negligence  of  the  agents,  servants,  and  employees  of  appellees  in  the  operation 
of  one  of  its  cars.  It  appears  from  the  petition  that  the  tracks  of  appellees 
run  on  South  Broadway  street,  in  the  city  of  Lexington,  Ky.,  to  its  inter- 
section with  Main  street,  at  whidi  point  they  turn  north  into  Main  street; 
that  the  tracks  in  turning  from  South  Broadway  into  Main  make  a  short 
sharp  curve,  and  that  the  ends  of  cars  in  running  around  said  curve  extend 
out  over  the  street  beyond  the  line  of  the  car  tracks;  that  on  the  28th  of 
August,  1911,  while  appellant  was  walking  from  the  southeasterly  comer  of 
South  Broadway  and  Main  streets  to  the  northeasterly  comer  of  said  streets, 
she  was  struck  by  the  rear  end  of  a  car,  which  was  passing  from  Broadway 
into  Main  street,  and  severely  injured.  The  petition  further  allies  that: 
**  At  said  intersection  of  said  streets  the  whole  streets  are  surfaced  and  paved 
with  bricks,  and  there  is  no  well-defined  place  of  crossing,  but  pedestrians  on 
said  streets  cross  from  one  side  of  the  streets  to  another  side,  and  from  one 
comer  to  another  comer,  at  all  angles  and  directions,  which  is  the  tisual 
method  of  traveling,  and  which  was  then  well  known  to  the  defendants  and 
to  their  agents  and  employees  who  had  charge  of  and  were  operating  said 
car;  that  plaintiff  walked  across  said  intersection  of  said  streets  as  stated, 
and  in  so  doing  walked  at  a  reasonable,  and  as  she  believed  safe,  distance 
from  the  track  on  which  said  car  was  running,  coming  north  on  South  Broad- 
way street  behind  and  toward  plaintiff,  and  passing  her  near  the  center  of 
the  curve  in  the  track  at  said  comer;  that  she  did  not  know  and  did  not 
believe  that  she  was  so  near  the  said  track  that  said  car  would  reach  or 
strike  her  in  making  the  turn  at  said  curve,  nor  did  she  know  the  great  or 
unreasonable  distance  that  the  rear  end  of  said  car  would  extend  out  over 
and  beyond  the  said  track  and  toward  the  place  where  she  was  walking,  but 
she  avers  that  the  agents  and  employees  of  defendants,  who  had  charge  of 
and  were  operating  said  car,  well  knew  the  distance  that  said  car  would 
extend  over  and  beyond  said  track  and  toward  the  place  where  the  plaintiff 
was  walking,  and  said  agents  and  emplc^ees  saw  plaintiff,  and  knew  that  the 
rear  end  of  the  car  would  swing  or  extend  out  over  and  beyond  said  track 
and  toward  plaintiff  a  sufficient  distance  to  strike  her,  or  l^  ordinary  care 
could  have  seen  her  and  known  all  of  said  things,  but  with  gross  carelessness 
and  negligence  the  defendants  and  their  said  agents  and  employees  in  charge 
of  said  car  failed  and  refused  to  warn  plaintiff  of  the  danger  she  was  in 
turning  said  curve,  said  car  would  reach  out  to  where  she  was  or  would 
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strike  her,  and  so  failed  and  refused  to  lessen  the  speed  of  said  ear  which 
was  then  running  at  an  unreasonable  and  high  rate  of  speed,  to  wit,  as  moeh 
as  six  miles  per  hour;  that  after  the  said  agents  and  employees  knew,  or  by 
the  exercise  of  ordinary  care  could  have  known,  that  plaintiff  was  in  danger 
of  injury  and  would  be  struck  by  said  car,  they  could  easily  have  stopped  said 
car  and  prevented  any  injury  to  plaintiff,  but  through  gross  carelessness  and 
negligence  failed  and  refused  so  to  do;  that  the  rear  end  of  said  car  pro- 
jected out  over  and  beyond  the  track  and  toward  plaintiff,  and,  as  it  passed 
by,  struck  her  on  the  back  of  the  head  and  body,  and  felled  her  to  the  hard 
street,  inflicting  upon  her  head  a  severe  wound,  bruised  her  arms,  shoulder, 
body,  and  limbs,  injured  her  internally,  shocked  her  nervous  system,  and 
injured  and  wrenched  her  back,  causing  her  to  suffer  great  pain  and  anguish, 
both  mental  and  physical.  •  •  •  Plaintiff  says  that  all  of  said  injuries 
and  mental  and  physical  pain  and  anguish  and  damages  were  directly  and 
immediately  caused  by  and  resulted  from  the  gross  carelessness  and  negli- 
gence of  the  defendants  jointly  in  not  providing  and  having  on  said  car  a 
reasonably  safe  and  proper  truck  or  running  gear  so  attached  to  the  car 
as  to  prevent  the  end  of  said  car  from  extending  out  and  beyond  the  rails 
of  the  track  at  said  curve  to  an  unreasonable  and  unusual  distance  as  it  then 
did,  all  of  which  defects  were  unknovm  to  plaintiff,  and  she  could  not  have 
then  known  same  by  the  exercise  of  ordinary  care,  and  by  the  gross  n^ligence 
and  carelessness  of  defendants  and  their  employees  and  agents  in  charge  of 
said  car  in  not  warning  plaintiff  of  the  dangerous  position  in  which  she  then 
was,  and  in  not  telling  her  that  said  car  would  strike  her  and  in  not  stopping 
said  car  so  as  to  prevent  it  from  striking  her,  though  all  of  said  things  and 
conditions  were  well  known  to  said  agents,  or  could  have  been  known  by  the 
exercise  of  ordinary  care  by  them  or  any  of  them."  It  will  thus  be  seen  that 
the  grounds  of  negligence  relied  upon  as  supporting  her  cause  of  action  are  two: 
First,  that  the  defendants  were  operating  a  very  long  car,  and  that  the  wheels 
under  this  car  were  so  kdjusted  that  in  turning  the  curve  the  rear  end  thereof 
projected  as  much  as  five  feet  beyond  the  track;  and,  second,  that  it  was 
being  operated  at  an  excessive  rate  of  speed,  considering  the  character  of  the 
turn  which  it  was  required  to  make  at  that  point,  that  those  in  charge  of  it 
saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  that  plaintiff  was 
so  close  to  the  track  that  the  rear  end  of  the  car  would  necessarily  strike  her, 
as  it  made  the  turn,  and  that,  under  these  circumstances,  they  should  have 
warned  her  of  the  danger. 

As  to  the  first  proposition,  the  allegation  in  the  petition  that  the  defendants 
were  negligent  "  in  not  providing  and  having  on  said  car  a  reasonably  safe  and 
proper  truck  or  running  gear  so  attached  to  the  car  as  to  prevent  the  end  of 
said  car  from  extending  out  and  beyond  the  rails  of  the  track,  at  said  curve, 
to  an  unreasonable  and  unusual  distance,"  when  read  in  connection  with  the 
further  allegation  that  in  rounding  this  curve  the  rear  end  of  the  car 
extended  out  over  the  rails  a  distance  of  five  feet,  is  not  sufficient  to  show  any 
negligence  in  the  construction  of  the  car.  A  car  of  any  length  must  necessarily 
extend  over  and  beyond  the  rail  some  distance  in  rounding  a  curve,  and  that 
distance  must,  of  course,  vary  with  the  length  of  the  car  and  the  character  of 
the  curve.  As  the  only  negligence  charged  in  the  construction  of  the  car  is 
that  the  wheels  were  so  adjusted  thereunder  as  to  permit  the  rear  end  thereof. 
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in  pataing  around  a  short,  sharp  carre,  to  extend  as  much  as  flye  feet  b^ond 
the  line  of  the  ear  track,  it  cannot  be  said  as  a  matter  of  law  that  this  eon- 
struction  is  negligence.  In  fact,  when  the  length  of  the  car  and  the  character 
of  the  curve  are  taken  into  account,  it  is  difficult  to  see  how  it  could  have  been 
constructed  so  as  to  prevent  the  rear  end  from  extending  as  far,  or  even 
farther,  beyond  ihe  track  line,  as  it  is  alleged  that  the  rear  end  of  this  car  did 
extend.  It  does  not  appear  that  in  the  exercise  of  their  franchise  appellees 
may  not  operate  cars  of  any  desired  length,  and,  in  the  absence  of  such  allega- 
tion, we  know  of  no  rule  prescribing  or  limiting  the  size  or  dimensions  of 
traction  cars.  So  long  as  in  their  construction  they  are  not  inherently  danger- 
ous, no  ground  of  complaint  is  afforded  because  they  are  unusually  long  or  of 
different  lengths  upon  the  same  line.  It  is  not  alleged  that  a  car  of  the  length 
of  that  which  struck  appellant  could  be  constructed  upon  lines  different  from 
that  along  which  it  was,  in  fact,  constructed.  It  would  be  presumed  that,  in 
constructing  their  cars,  appellees  would  have  in  view  primarily  the  safety  of 
the  car  as  a  passenger  vehicle,  and  the  wheels  and  trucks  would  be  so  placed 
thereunder  as  to  adjust  the  burden  which  they  had  to  bear  in  such  a  manner 
as  to  render  the  car  least  liable  to  leave  the  track,  when  in  motion.  In  the 
absence  of  some  allegation  of  faulty  construction,  other  than  the  manner  of 
the  adjustment  of  the  wheels,  by  reason  of  which  the  rear  end  of  the  car  was 
caused  to  extend  out  over  the  street  a  distance  of  five  feet,  the  trial  court  was 
warranted  in  holding  that  the  allegation  of  negligence  in  the  construction  of 
the  car  was  not  sufficient  to  support  a  cause  of  action. 

The  next  ground  of  negligence  relied  upon  is  that  the  companies  were  negli- 
gent in  not  warning  plaintiff  of  the  dangerous  position  in  which  she  had 
placed  herself  by  telling  her  that  the  car  would  strike  her,  and  in  not  stopping 
the  car,  so  as  to  avoid  having  the  rear  end  thereof  strike  her.  The  petition 
upon  this  branch  of  negligence  is  faulty  in  two  particulars.  In  the  first  place, 
tiie  companies  were  under  no  duty  of  keeping  a  lookout  for  persons  so  as  to 
prevent  them  from  coming  in  contact  or  collision  with  the  rear  end  of  their 
cars,  as  was  expressly  decided  in  South  Covington  k  Cincinnati  Street  Railway 
Co.  V.  Besse,  108  S.  W.  848,  33  Ky.  Law  Kep.  62,  16  L.  R.  A.  (N.  S.)  890,  and 
Louisville  Railway  Co.  v.  Ray,  124  S.  W.  313.  Not  being  required  to  keep  a 
lookout  for  her  safety  or  to  warn  her  that  she  was  liable  to  be  injured  by  the 
rear  end  of  the  car,  as  it  turned  the  comer,  if  she  came  too  near  the  track, 
those  in  charge  of  the  car  owed  her  no  duty  whatever,  unless  they  actually  saw 
or  discovered  the  peril  of  her  position  in  time  to  have  avoided  injuring  her. 
The  petition  alleges  that  the  employees  in  charge  of  the  car  saw  the  plaintiff, 
and  knew  that  the  rear  end  of  the  car  would  swing  out  over  the  side  of  the 
track  toward  plaintiff  a  sufficient  distance  to  strike  her,  or  by  the  exercise  of 
ordinary  care  could  have  seen  her  and  known  of  said  things.  This,  in  effect,  is 
but  an  allegation  that,  by  the  exercise  of  ordinary  care,  those  in  charge  of  the 
car  could  have  seen  her  peril,  and  hence  is  not  a  sufficient  allegation  to  support 
the  plea  of  n^ligence;  for,  where  no  lookout  duty  is  required,  those  in  charge 
of  the  car  must  have  had  actual  knowledge  of  her  perilous  position  in  time  to 
have  avoided  injuring  her  before  the  companies  can  be  held  to  have  been  guilty 
of  actionable  negligence. 

The  speed  at  which  the  car  is  alleged  to  havo  been  traveling,  to  wit,  six 
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miles  an  hour,  cannot  be  attributed  to  appellees  as  an  act  of  negligence;  for 
the  rear  end  of  the  car  in  rounding  the  curve  was  not  thereby  caused  to  extend 
any  further  beyond  the  track  than  it  would  have  if  it  had  been  going  at  a  much 
lower  rate.  Considered  as  a  whole,  the  petition  not  only  fails  to  charge  any 
actionable  negligence  on  the  part  of  appellees,  but,  on  the  contrary,  shows  that 
in  crossing  the  street  at  that  point  appellant,  while  aware  of  the  presence  of 
the  car  upon  the  track  and  that  it  would  turn  around  the  curve,  felt  that  she 
was  at  a  sufficiently  safe  distance  to  avoid  coming  in  contact  with  the  end  of 
the  car.  She  simply  misjudged  what  would  be  a  safe  distance  and  continued  on 
the  way  across  the  street,  without  looking  to  ascertain  whether  she  was  out 
of  danger.  The  exercise  of  the  slightest  care  on  her  part  would  have  saved 
her  from  injury.  The  street  at  that  point  was  of  ample  width  as  to  have 
enabled  her  to  cross  in  safety,  and  it  is  apparent  that  her  failure  to  do  so 
was  more  the  result  of  lack  of  care  on  her  part  than  of  any  negligence  on  the 
part  of  those  operating  the  car.  The  facts  in  this  case  are  very  similar  to  those 
in  South  Covington  &  Cincinnati  Street  Railway  Co.  v.  Besse,  •upra,  and  the 
reasoning  of  the  court  in  that  case  applies  with  peculiar  force  to  the  case  at 
bar.  There  the  court  said:  "The  street  car  must  stap  upon  its  trades.  In 
making  a  turn,  as  the  trucks  are  not  at  the  end  of  the  ear,  the  end  must 
project  more  or  less  beyond  the  track,  according  to  the  length  of  the  car  and 
the  degree  of  the  curve.  *  *  *  It  is  therefore  incumbent  upon  the  driver 
of  a  vehicle  passing  a  street  car  to  keep  out  of  the  way,  and  at  curves  to  drive 
farther  from  the  ear  than  at  other  points.  He  must  expect  the  car  to  stay 
upon  its  tracks,  and  he  must  expect  that  the  end  of  the  car  will  swing  out  in 
turning  a  curve;  and,  if  he  does  not  make  a  sufficient  allowance  for  the  swing 
of  the  car,  and  drives  so  close  to  it  that  the  car  in  turning  strikes  the  vehicle, 
the  fault  is  his  own,  and  not  that  of  the  street  car  company.  The  motorman 
cannot  leave  his  track.  The  driver  of  the  vehicle  has  the  whole  street  to  drive 
on,  and  it  is  his  fault  if  he  does  not  drive  far  enough  from  the  car  to  prevent 
the  hind  end  of  the  car  from  hitting  his  wagon  as  he  passes  it.^  The  principle 
announced  in  the  Besse  case  was  reaffirmed  by  this  court  in  the  later  case  of 
Louisville  Railway  Co.  v.  Ray,  supm,  where,  like  in  the  case  at  bar,  the  plain- 
tiff was  injured  by  coming  in  contact  with  the  rear  of  the  car  as  it  was  round- 
ing a  curve.  Counsel  for  appellant  cites  and  relies  upon  the  case  of  Mittleman 
V.  N.  T.  City  Railway  Co.,  56  Misc.  Rep.  699,  107  N.  T.  Supp.  108.  An  exam- 
ination of  ^t  case  shows  that  the  facts  are  wholly  unlike  the  facts  in  the 
case  at  bar.  There  the  tracks  of  the  company  ran  along  near  an  excavation, 
the  space  between  the  excavation  and  the  line  of  the  track  being  so  narrow 
that  there  was  no  room  for  pedestrians  to  pass  between  the  excavation  and 
the  track,  and  the  employees  knew  this.  While  a  pedestrian  was  passing  along 
the  track  near  this  excavation  the  car  was  started  and  ran  against  the  pedes- 
trian, causing  him  to  be  thrown  into  the  ditch.  Here  appellant  was  placed  in 
no  such  difficulty.  She  had  the  entire  street,  outside  of  the  car  track,  in  which 
to  walk.  The  car,  of  course,  was  limited  to  its  track.  It  could  not  have 
struck  her  had  she  walked  a  safe  distance  from  the  track.  She  alleges  that 
bhe  thought  she  was  at  a  safe  distance,  hence  it  is  apparent  that  her  injury 
was  the  result  purely  of  her  error  in  judgment,  for  whidi  appellees  were  in  no 
wise  responsible.  The  demurrer  was  correctly  sustained* 
Judgment  affirmed. 
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ABAHBOHMENT.     (See  Franohiae;  Monopoly;  RemovaL) 

UTTUNO  OWNEB8.     (See  Addiiiondl  Servitude;  Consents  of  Abutting 

Owners;  Constitutional  Law;  Construction  of  Railway;  Damages;  EnUnent 

Domain;  Evidence;  Franchise,) 
Access  to  highway  from  abutting  premises  may  not  be  shut  off  by  construc- 
tion of  railway.    1,  469. 
Access  to  highway,  —  railroad  need  make  only  reasonable  proTi8i<Mi8  by 

crossings  for  ingress  and  egress.    I,  385. 
Ingress  and  egress  to  premises  are  not  damaged  even  though  cars  project  a 

few  inches  over  sidewalk  and  at  first  occasionally  run  off  the  track  at 

that  point.    HI,  726. 
Access  to  property  of  plaintiff  not  shown  to  be  interfered  with.    IV,  56. 
Construction  of  railway,  —  person  not  establishing  title  to  fee  in  street  is 

not  entitled  to  restrain.    Ill,  689. 
Ownership  to  middle  of  highway  only  does  not  entitle  abutting  owner  to 

restrain  construction  of  railway  on  opposite  side  of  highway.    I,  798. 
Construction    of    railway    in    New    York    City,  —  restraining    under   the 

statute.    VI,  718. 
Construction  and  operation  of  railway,  —  right  to  restrain.    VIII,  728. 
Operation  of  railway,  —  suit  by,  to  enjoin.    VIII,  726. 
Use  of  streets  by,  —  injunction  will  lie  to  prevent  unauthorized  laying  ci 

tracks  near  curb.    VI,  364. 
Use  of  alley  by  railways  without  authority,  —  abutting  owner  may  restrain. 

V,  6. 
Rights  where  occupation  of  highway  by  railway  unauthorized.    11,  806. 
Steam  railroad  company  unlawfully  occupying  street,  —  right  to  maintain 

ejectment  against.    11,  727. 
Private  easements  in  abutting  street  stated.    V.  42. 

Reservation  of  action  against  railway  on  change  of  title;  estoppel.    VI,  721. 
Permission  to  lay  tracks  in  turnpike  does  not  confer  right  of  eminent  domain 

against  abutting  owners.    I,  735. 
Burden  on,  —  fact  that  railway  is  to  carry  express,  baggage  and  mail  does 

not  constitute  it  a  burden  on  abutting  lands.    Ill,  182. 
Lineal  feet  of  property  necessary  to  authorize  municipal  consent  to  construc- 
tion, —  cross  streets  to  be  omitted  in  estimating,    m,  647. 
Narrow  street,  —  railway  held  to  have  right  to  build  in.    IV,  19. 
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ABUrmiO  OWHEBS  —  ( Ckmtmued)  • 

Nearness  of  location  oi  track  of  railway  in  highway  to  land  oi  abvitting  i 

under  provisions  oi  statute.    I,  867. 
Nearness  of  location  of  track  of  railway  in  hi^way  to  land  of  abutting  owner 

does  not  entitle  the  latter  to  oompensatioii.    I,  385. 
Disdiarge  of  surface  water  on  abutting  property  caused  by  constmctioQ  d 

roadbed,  —  injunction  to  restrain  or  action  for  damages  will  lie.    V,  308. 
Noise  and  yibration,  —  reco? ery  tor,  may  be  had.    VII,  40,  44. 
House  damaged  by  running  heavy  cars,  —  action  will  lie  by  person  sdling 

property  pending  settlement  of  suit.    VI,  383. 
Right  of  acti<Hi  for  injury  to  crossing  maintained  between  land  owned  on 

both  sides  of  highway  because  of  construction  of  street  railway.    I,  248. 
Fences  erected  in  hi^way  by  abutting  owner  may  be  removed  if  interfering 

with  construction  of  street  raUway.    I,  248. 
Change  of  grade  of  highway,  —  abutting  owners  are  entitled  to  damages  whok 

raising  of  grade  shuts  off  access  to  premises.    I,  400. 
-^—abutting  owners  are  not  entitled  to  compensation  for  such  change  by 

a  railway.    1,  386. 
Change  of  grade  of  hi^way  authorized  in  construction  of  railway.    IV,  47L 
Special  injury  suffered  by,  acti<m  to  restrain.    VIII,  688. 
Special  damage,  —  sufficiency  of  allegations  as  to.    V,  48. 
RemMies,  —  where  abutting  owner  suffers  special  damage  he  may  sue  for 

damages  or  to  enjoin  continuance  of  injury.    V,  42. 
Depreciation  of  value  of  property,  —  abutting  owners  entitled  to  oompensi^ 

tion  when  caused  by  use  of  street  for  railway  purposes.    11,  867. 
Parties,  —  not  proper  parties  to  bill  by  township  to  restrain  collection  of  ex* 

cessive  fare.    Ill,  760. 
Laches  will  bar  abutting  owners  from  relief  from  construction  of  tracks  when 

objection  is  unreasonably  delayed.    I,  736. 
Use  of  railway,  —  under  agreement  for  use  of  right  of  way  with  railway  may 

not  question  sudi  use  after  several  years'  operation.    Ill,  Oil. 
Elevated  railroad,  —  right  of  lessee  of  adjoining  premises  to  recover  damages 

against    II,  806. 
Rights  of,  on  construction  and  operation  of  elevated  railroad.    I,  78,  201. 
Easements  in  light  and  air  taken  by  elevated  railway;  measure  of  damages. 

VI,  761. 
Elevated  railroad,  —  compensation  should  be  made  for  interference  with  use 

of  vaults  under  the  sidewalk  on  building  of  elevated  railroad.    IV,  876. 

compensaticm  should  be  paid  on  building  of  third  track.    IV,  876. 

Rights  of,  on  construction  and  operation  of  electric  railway.    I,  248. 
Subway,  —  compensation  should  be  paid  to  abutting  owners  on  changing  plan 

of  subway  so  as  to  run  close  to  their  property.    IV,  876. 
Viaduct,  —  rights  of  abutting  owners  on  construction  of,  by  railway.    HI, 

278. 
Installation  of  switch  held  not  to  interfere  with  enjoymrat  of  abutting  prop- 
erty.   IV,  660. 
Cross-over  switches,  —  abutting  owner  cannot  compel  removal  on  ground  of 

nuisance.    II,  48. 
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ADDmOHAIf  SERVITUDE.     (See  ConBiitutional  Law;  Damagm.) 
Conttnietion  of  railw&y  on  street  does  not  constitute;  sidewalks  may  not  be 

invaded.    VI,  724. 
Street  railway  not  deemed.    11,  817. 
Street  railroad  is  not,  even  though  municipality  has  only  an  easement  in, 

not  the  fee  of  the  street    III,  726. 
Electric  railway  in  question  is  not  an  additional  servitude  upon  the  highway. 

I,  248,  385;  II,  973;  HI,  649;  IV,  371. 
Uiw  of  street  for  electric  railway  not  an  additional  servitude.    VI,  780. 
Ocnnmerctal  railroad  as  distinguished  fnnn  a  street  railroad  is  an  additional 

servitude.    IV,  186. 
Operation  of  interurban  cars  is  not  an  additional  burden  on  abutting  owners. 

VI,  383. 
Construction  of  interurban  railway  in  street  as  an  additional  servitude. 

IV,  1077. 
Interurban  railway  deemed.    11,  973. 

Elevated  railroad  in  a  street  is  not  an  additional  servitude  thereon.    I,  78* 
Elevated  railroad  in  a  street  deemed  an  additional  servitude  by  statute. 

1,291. 
Subway  not  deemed.    II,  444. 
Increase  of  freight  business  does  not  constitute.    V,  21. 


Survival  act  of  Midiigan  construed.    Vm,  378. 

ADTERTISnrO  Hr  OABS.     ( see  ConstUutional  Law. ) 
Publisher  of  newspaper  may  not  quesUon  power  of  railway  to  place  adver- 
tisements in  cars.    V,  624. 

AUOHTHrO  FEOX  O AB.     {See  Employee;  Paiomgen.) 
{See  Park.) 


AHIMALS.     (See  BioyeUei;  Damagee;  Bvidenee;  VeMele.) 
'   Duty  of  motorman  to  prevent  collision.    II,  14. 

Fences,  —  failure  of  railway  to  fence  right  of  way  not  negligence  per  ee 
where  animal  is  injured.    V,  263^ 

Statute  making  railroads  responsible  for  injuries  to,  held  not  to  a:pp\j  to 
street  railways.    IV,  36. 

Cow  killed  by  car,  —  contributory  negligence;  n^ligence  of  railway  as  prod- 
mate  cause.    Vn,  704. 

Cow  driven  on  tracke  and  injured,  lack  of  contributory  negligence  shown. 
1,380. 

Cow  in  plain  sight  at  distance  of  150  feet,  —  duty  of  motorman  to  stop  al- 
thou^  owner  negligent  in  permitting  it  at  large.    I,  397. 

Gow,  —  when  killing  must  be  wanton  to  hold  company  liable,    in,  426. 
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AHUCALS  —  ( Continued) . 

Dog,  —  railroad  not  liable  for  killing  of.    I,  69. 

company  not  liable  unless  killing  is  done  wantonly,    m,  736. 

motorman  seeing  dogs  fighting  must  exercise  reasonable  care  to  avoid 

injury  to  them.    V,  522. 
killed  by  car  when  motorman  could  have  stopped,  —  company  liable, 

VI,  846. 

rule  forbidding  carrying  of  dogs  held  reasonable.    HI,  724. 

company  has  no  right  to  carry  dogs  on  passenger  car  and  is  responsible 

for  damages  when  violating  rule.    IV,  1070. 
Hog  killed  by  car,  —  burden  of  proof  is  on  plaintiff  to  show  negUgenoe. 

IV,  35. 
Horse  killed  by  car  while  ridden  by  plaintiff's  brother.    VIII,  656. 
Horses  frightened  by  car,  —  no  presumption  of  negligence  arises.    Ill,  80. 
Horses,  —  where  motorman  stopped  on  seeing  horses  of  plaintiff  were  fright- 
ened no  inference  of  negligence  arises.    II,  642. 
duty  of  motorman  on  seeing  horses  are  frightened.    11,  254,  732,  875, 

»79. 
Horse  frightened  by  car,  —  duty  of  motorman  to  check  speed  or  stop,    m, 

11,  286,  409,  855. 

negligent  operation  of  car;  speed  and  unusual  noise.    VI,  836. 

Horse  frightened  by  excursion  cars, "~  n^igence  and  contributory  negligence 

questions  for  the  jury.    IV,  476. 
Horse  frightened  by  car  and  rider   injured,  —  negligence  of  motorman. 

Vin,  644. 
Horse  unmanageable  as  car  approached  from  rear,  throwing  rider  under  car, 

—  no  negligence  on  part  of  company  shown.    VIII,  770. 
Horse  frightened  by  car,  —  no  negligence  of  defendant  8ho¥ni.    VH,  943. 

motorman  required  to  use  ordinary  care  only.    V,  51. 

Horse,  —  motorman's  negligence  in  frightening  horse  by  sounding  gong  a 

question  for  the  jury.    IV,  323. 
Horse  frightened  by  noise  caused  by  sudden  release  of  air  brakes,  —  motor- 
man  negligent.    VI,  373. 
Horse   frightened    by    car,  —  contributory    negligence    precludes    recovery. 

m,  317. 
Horses,  —  not  contributory  negligence  as  a  matter  of  law  to  alight  quickly 

from  buggy  to  hold  horse  frightened  at  a  car.    Ill,  420. 
not  contributory  negligence  as  a  matter  of  law  to  drive  horse  afraid 

of  street  cars  along  street  used  by  railway.    II,  1. 
person  driving   an   unmanagable  horse,   and   by   his   negligence  con- 
tributing* to  the  accident,  cannot  recover.    Ill,  317. 
negligence   in  riding  young  and  nervous  horse  on   streets   used  by 

cars  a  question  for  the  jury.    11,  875. 
instruction  as  to  negligence   in  driving  fractious   horse  near  track. 

II,  898. 
motorman  must  sound  gong  in  time  to  allow  horseman  to  get  out 

of  the  way.    HI,  578. 
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\ —  (Continued). 

Horse  runnmg  on  tracks  stmck  by  car,  —  motorman  not  bound  to  sound  gong 
while  trying  to  stop  car;  plaintiff  guilty  of  contributory  negligence  in  al- 
lowing animal  to  be  at  large.    VII,  878. 

Horse  rearing  and  plunging  in  front  of  car,  —  motorman  held  not  negligent. 
IV,  963. 

Horse,  —  foot  caught  between  rail  and  guard  rail;  defendant  negligent  in 
maintaining  unnecessary  guard  rail;  contributory  negligence.    VIII,  25. 

Horse  injured  by  down  wire,  —  negligence  of  defendant  established.    Ill,  581. 

Horse  killed  by  rotten  post,  —  duty  of  company  to  maintain  posts.    VIII,  38. 

Horse  killed  by  nmning  on  dangerous  bridge  erected  by  railway  in  highway, 
—  defendant  held  liable.    VII,  24». 

Horses,  —  company  liable  for  killing  of  horse  in  narrow  street  by  car  run  at 
excessive  speed  and  unnecessary  noise.    Ill,  81. 

violation  of  ordinance  requiring  standing  horse  to  be  hitched  does 

not  preclude  recovery  unless  the  proximate  cause,  which  is  a  question  for 
the  jury.    II,  59. 

Mule,  —  wanton  negligence  of  motorman  in  injuring,  held  a  question  for  the 
jury,    rv,  19. 

Mule  frightened  by  car  crossing  steam  railroad  at  high  speed  and  with  un- 
necessary noise,  —  company  held  liable,    m,  81. 

APPEAI- 

Hme  of  appeal;  right  to  file  exceptions  niffio  pro  Umo,    I,  788* 

Severable  issues,  —  judgment  as  to.    VIII,  118. 

Jurisdicti<m  of  appellate  courts.    I,  82,  89,  106. 

Questions  for  review  cannot  be  raised  for  the  first  time  on  appeal.    11,  642. 

Any  grounds  on  which  new  trial  was  asked  may  be  reviewed  on  appeaL 
IV,  69. 

Uninfluential  error  not  a  cause  for  reversal.    IV,  259. 

Joint  action  against  two  defendants,  —  effect  of  error  committed  in  favor  of 
one  defendant  not  appealing  as  to  the  other.    IV,  83. 

Question  of  absence  of  evidence  of  n^ligence  on  part  of  defendant,  when  not 
open  for  consideration  upon  error.    I,  541. 

Order  directing  judgment  notwithstanding  verdict,  based  on  alternative  mo- 
tion for  judgment  or  new  trial,  is  appealable.    I,  419. 

APPLIAKOE8.     (See  Animals;  Conetituiional  Law;  ElecMcity;  Employee; 

Evidence;  Fuse;  Instructions  to  Jury;  Passenger;  Pedestrian;  Vehicle.) 
Care,  —  company  required  to  exercise  ordinary  care  in  furnishing.     VIII,  145. 
Construction  of,  —  railway  held  to  highest  degree  of  care  in  construction. 

I,  763. 
Defective,  —  use  of,  negligence  per  se,    VI,  812. 

liability  for  use  of.    VI,  1. 

Inspection,  —  what  constitutes.    Vlll,  228. 

Modem,  —  company  required  to  use.    Ill,  228. 

Liability  of  railway  must  be  determined  by  appliances  in  use  at  time  of 

accident    I,  21. 
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AFPUAHOES—  iCimtimied). 

Be$  ip9a  loqwiiur  to  acts  of  Benrmnts  operftting  maefaiaery.    IV,  1049^ 

Use,  —  proper  use  is  duty  oi  employees,  not  of  eompany.    Vm,  145w 

Duty  of  company  to  show  oonditkm  of  appliances  to  exonerate  it  fraoi 

liability  for  accident  caused  by  breaking.    I,  253. 
Appliances  tor  avoiding  accidents,  —  jury  should  be  charged  that  negUgenee 

in  providing,  renders  defendant  negligent  when  no  testimony  introduced 

upon  which  to  predicate  charge.    I,  21. 
Brakes,  —  company  is  only  required  to  use  ordinary  care  in  selection  and 

maintenance  of  brakes.    I,  19. 

failure  to  repair,  raises  inference  of  n^igenoe.    Ill,  443. 

when  brake  fails  to  work  there  is  a  presumption  of  negligence,  thoo^ 

brake  held  on  previous  trip.    IV,  964. 
promise  to  repair  and  injury  caused  by  defect  make  prima  foeie  case; 

evidence  of  defect  a  few  days  before  admissible.    Ill,  202. 
conductor  injured  by  car  in  rear  with  defective  brake,  when  deoned  to 

have  assumed  the  risk.    HI,  696. 

ordinance  requiring  air  or  electric  brakes  held  reascmable.    11,  460. 

city  has  no  right  to  compel  equipment  of  cars  with  specified  kind 

of  brakes.    Vm,  43. 
Air  brake,  —  defendant  not  negligent  where  air  brake  failed  to  work.    VI,  842. 
Chains,  —  company  not  negligent  in  not  having  guard  chains  on  both  sides 

of  op^  car.    IV,  967. 
Controller,  —  blowing  out  of,  raises  presumption  of  negligence.    IV,  1055. 
where  passenger  is  shocked  by  defedive  controller  box  negligence  of 

company  may  be  inferred,    in,  264. 

duty  to  inspect.    VI,  616. 

Coupling,  —  negligence  of  ccwipany  in  using  MeMm  coupling  »  question  for 

the  jury.    Ill,  6. 
Fenders  defined.    VI,  320. 
Fenders,  —  duty  of  company  to  provide.    I,  649. 

absence  of  fender  is  not  of  itself  negligence.    II,  668. 

failure  of  company  to  provide  as  required  by  statute  is  evidence  of 

negligence  to  be  submitted  to  the  jury.    I,  640. 

ju^  may  predicate  negligence  on  omission  to  provide.    II,  789. 

ordinance  requiring  cars  to  be  equipped  with,  is  reasonable.    VII,  150. 

ordinance  requiring  fenders  does  not  apply  to  trailers.    II,  902. 

Fuse,  —  burning  out  is  not  prima  fade  evidence  of  negligence;  lade  of  care 

in  placing  fuse  box,  question  for  the  jury.    I,  330. 
Gates  or  guards,  —  violation  of  ordinance  requiring  maintoumce  on  cars  on 

side  next  to  parallel  track  is  negligence.    VIII,  62. 
Gong,  —  failure  to  sound  constitutes  negligence.    II,  610. 

failure  to  sound,  when  negligence  per  se.    VII,  423. 

n^ligence  cannot  be  predicated  on   failure  to  sound  when  person 

injured  had  knowledge  of  approach  of  car.    m,  23. 
error  for  court  to  direct  particular  attention  to  failure  to  sound  gong 

when  driver  of  vehicle  saw  car  more  than  sixty  feet  from  crossing.    IV,  83. 
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AFPUAHOES—  {Cantmued). 

Qong,  —  purpose  of  sounding;  failure  of  motorman  not  n^ligenoe  if  pedes- 
trian knows  of  approach  of  car.    n,  318. 

—  pn^>er  instruction  as  to  motorman's  duty  to  sound  warning.    I,  606. 
duty  of  motorman  to  sound  on  seeing  person  driTing  along  track. 

n,  eie. 

—  duty  to  sound,  —  where  plaintiff  testifies  he  saw  the  car  coming,  it  is 
error  to  submit  to  the  jury  the  question  as  to  whether  the  gong  was 
sounded.    I,  509. 

—what  constitutes  sufficient  warning  by.    n,  520. 
——-conflicting  evidence  as  to  sounding,  raises  question  of  fact  for  the 
jury,    n,  429. 

—  railway  must  comply  with  terms  of  franchise  requiring  sounding  gong 
at  certain  places.    IV,  266. 

Handh<dd,  —  failure  to  provide  proper  rules  for  inspection  constitutes  ne|^« 

gence.    IV,  878. 
Handhold  pulling  off  and  injuring  conductor,  —  manner  of  its  becoming  un- 
safe a  questicm  for  the  jury.    IV,  378. 
Lights,  —  instruction  as  to  duty  of  company  in  regard  to  display  of  li^^ts, 

held  proper.    I,  380. 
— —  running  car  down  steep  grade  at  night  without  headlight  is  evidence  of 

negligence.    IV,  968. 
'—municipality    cannot   compel    railway    to    light    bridge    or    railroad. 

Vin,  370. 
Block-light  system,  —  company  cannot  be  said  not  to  have  furnished  suffi- 
cient system  where  employee  merely  failed  to  turn  light  on.    V,  858. 
Motor  handle,  —  company  held  negligent  for  furnishing  defective  motor 

handle.    IV,  190. 
Safety  devices,  —  railway  cannot  demand  installation  of  safety  devices  by 

another  railroad  at  grade  crossings.    Ill,  610. 
Sand  boxes,  —  company  negligent  in  not  equipping  cars  with  automatic  sand 

boxes.    rV,  491. 
Signal  device  at  covered  driveway  crossing  track,  —  n^ligence  in  failing  to 

maintain  question  for  jury.    V,  190. 
Step,  —  to  defeat  conductor's  recovery  for  injury  caused  by  broken  step,  Mi 

knowledge  must  have  been  that  it  was  obviously  dangerous.    TV,  65L 
Switdi,  —  duty  of  company  as  to  use  of  proper  switch.    VII,  434. 
——railway  operating  in  country  is  bound  to  use  due  care  in  furnishing 

safeguards  against  accidents  on  misplaced  switches.    I,  339. 
— -  duty  of  conductor  to  inspect.    VIII,  688. 
Toilets  and  water  tanks  in  cars,  —  interurban  company  bound  to  maintain 

under  condition  in  franchise  as  to  modem  appliances.    V,  516. 
TVap  door  sprung  open  admitting  water  when  car  driven  through  flooded 

street,  —  negligence  of  motorman.    Vm,  713. 
Turntable,  —  company  held  liable  for  injuries  to  brakeman  from  defective 

turntable.    Ill,  569. 
Mechanical  device,  —  when  question  arises  as  to  its  working,  the  safer  plan 

is  to  produce  the  device  in  court.    IV,  351. 
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APPUAHOES—  {Oantinued). 
Defective  device  for  opening  and  shutting  door  hurting  passenger  and  caus- 
ing him  to  fall  from  car,  —  lack  of  evidence.    II,  433. 

ABRE8T.     (See  Passenger,) 

ASSAUIiT.     (See  Child;  Park;  Paeeenger.) 

ASSUMPTION  OF  BISK.     (See  Applianoes;  Employee;  Paeeenger.) 

ATTOBHET.     ( See  Evidence;  Trial. ) 

Assignment  of  portion  of  recovery  to  attorney  as  fee  and  stipulation  not  to 

settle   without   attorney's    consent^ — not   enforceable    against    railroad. 

IV,  707. 
Lien,  —  right  of  attorney  having  lien  to  recover  notwithstanding  settlement 

by  parties  without  his  knowledge  or  consent.    II,  78. 

AUTOMOBILE.     (See  Vehicle.) 

BAOOAOE. 

Company  not  liable  for  loss  when  its  servants  have  not  taken  baggage  into 

their  custody.    V,  64. 
Cake  of  ice  may  be  carried  as.    VII,  664. 

BIOTOUST.     (See  Electricity;  Vehicle.) 

Duty  of  bicyclist  to  use  same  degree  of  care  as  driver  of  a  vehicle.    I,  106. 

Degree  of  care,  —  an  instruction  limiting  the  question  of  due  care  to  the  con- 
duct of  plaintiff  at  the  time  of  the  injury,  regardless  of  his  conduct  in 
placing  himself  in  danger,  is  improper.    I,  106. 

Degree  of  care  on  part  of  defendant  question  for  the  jury.    Ill,  151. 

Exercise  of  ordinary  care  by  motorman  or  contributory  negligence  by  de- 
ceased questions  for  jury.    I,  71. 

Contributory  negligence  by  bicyclist  a  defense  where  both  parties  are 
mutually  careless  and  injury  ensues  to  one  of  them.    I,  133. 

Last  clear  chance,  —  rule  applied  and  company  held  on  ground  motorman 
could  have  stopped.    II,  22. 

Right  of  way,  —  cars  and  bicyclists  have  equal  rights  to  use  of  the  streets 
modified  by  circumstances.    IV,  464. 

Streets,  —  erroneous  instruction  as  to  presumption  of  use  of.    I,  71. 

Crossing  track  on  crowded  street,  —  held  not  to  have  exercised  due  care. 
IV,  473. 

Crossing  track  immediately  in  front  of  car,  —  held  guilty  of  contributory 
negligence.    II,  785. 

Crossing  track,  —  not  guilty  of  contributory  negligence  when  acting  in 
emergency  caused  by  defendant's  negligence.    IV,  834. 

Swerving  into  track  in  front  of  car,  —  right  of  way;  contributory  negligence 
question  for  jury.    VI,  737. 
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BIOTOLIST  —  ( Continued) . 

Passing  behind  car  and  struck  by  another  passing  in  opposite  direction  which 
she  had  previously  seen,  —  held  guilty  of  contributory  negligence.    IV,  833. 

Look  and  listen,  —  failure  to  before  crossing  track  constitutes  contributory 
negligence.    Ill,  223. 

bicyclist  failing  to  look  again  just  before  crossing  track  held  guilty  of 

contributory  negligence.    IV,  833. 

struck  by  car  without  headlight,  not  bound  to  dismount  and  look.    V^ 

270. 

Riding  on  track  when  ro<»n  in  roadway,  —  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law.    V,  62. 

Riding  along  track  struck  by  car  from  rear,  —  contributory  negligence  ques- 
tion for  jury.    VI,  738, 

Riding  along  track  without  looking  behind,  —  held  guilty  of  contributory 
negligence,    n,  503. 

Stopping  on  track  in  fr<mt  of  car  without  looking  behind  not  necessarily 
negligent  when  motorman  gives  no  signal.    I,  549. 

Motorman  not  negligent  for  failure  to  stop  car  seeing  bicyclist  riding  beside 
track,  but  not  in  danger  while  keeping  his  course.    Ill,  292. 

Riding  along  highway  close  to  track  struck  by  car  coming  toward  him, — 
held  guilty  of  contributory  negligence.    IV,  463. 

Riding  along  street  close  to  track  struck  from  behind  by  car,  —  due  care  of 
plaintiff  and  negligence  of  defendant  question  for  the  jury.    IV,  464. 

Riding  behind  wagon  forced  near  track  by  fright  of  horses,  —  negligence  not 
shown,    ni,  751. 

Avoiding  a  vehicle  and  struck  by  a  car  coming  from  the  rear  without  warn- 
ing, —  degree  of  care  required.    IV,  189. 

Obstruction  unlawfully  placed  on  track  and  removed  to  one  side  by  defend- 
ant's employees,  —  company  not  liable  for  injury  caused  by  bicyclist  run- 
ning into  the  obstruction.    Ill,  808. 

Falling  over  obstructions  in  street  closed  because  of  alterations  being  made 
by  city  and  railway,  —  guilty  of  contributory  negligence  in  passing  bar- 
riers erected  to  warn  public    V,  455. 

Racing  in  street,  —  held  guilty  of  contributory  negligence.    II,  22. 

Injury  by  collision  with  conductor  alighting  to  assist  passenger.    I,  106. 

Struck  by  car  when  claiming  to  have  been  blinded  by  headlight.    Vni,  643. 

BLOOK-IiIOHT  8T8TEM.     (See  Applianeea,) 
BO ABDINO  OAB.     ( See  Passenger, ) 

BONDS.     (See  Construction  of  Railway;  Stocks,) 
Guaranty  of  bonds  of  street  railway  company.    I,  403. 
Redemption,  —  right  should  be  asserted  by  tender  and  by  a  proper  bill  for 
redemption.    IV,  738. 

BBAKSS.     (See  Applianoes.) 
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(See  Pedmtrian;  Trestle;  VehicU,) 
Maintenanee,  —  oontract  as  to  between  railroad  and  traction  company  beld 

yalid.    UI,  686. 
Bepair,  —  duty  of  railway.    VI^  171. 
(Crossing  steam  railroad,  —  such  bridge  having  become  part  of  the  highway 

the  steam  railroad  cannot  complain  of  its  use  by  a  street  railway.    I,  7QS. 
Liability  of  railway  to  pay  rent  for  county  bridge.    VII,  82. 

BUBBBH  OF  PBOOF.     (6ee  Bvidenee;  InetrueiUme  to  Jwy;  VeMeie.) 

OABE,  DBOmSE  OF.     (See  AnimaU;  Appliameee;  Bieyeliet;  ChOd;  BUo- 
trioity;  Employee;  Fire  Apparatus;  InetruetUme  to  Jury;  PusBmyer; 
Pedeetriam;  Speed;  Vehide.) 
Various  degrees  defined.    IV,  364. 
Ordinary,  defined.    I,  821;  II,  607. 


(See  AppUamoee;  Criminal  Law,) 

Modem,  —  company  required  to  use.    in,  228. 

Operation,  —  negligence  to  run  car  along  streets  on  dark  and  stormy  ni^ 
at  high  speed  without  headlight  or  giving  warning  sound;  burden  on  de- 
fendant to  prove  contributory  negligence.    VI,  841. 

Operation  of  cars  of  commercial  railroad  on  timcks  of  street  railway  under 
ninois  statute.    V,  172. 

Frei^t  cars,  —  running  <m  street  railway  is  a  public  nuisance.    II,  450. 

legislature  may  authorise  interurban  railway  to  run  freight  cars  with- 
out consent  of  municipal  authorities.    IV,  254. 

Carrying  coal  for  company's  power  house,  —  held,  may  properly  be  run  on 
tracks  of  passenger  railway.    IV,  445. 

Interchange  of  cars  between  street  and  steam  railway  may  be  required  by 
the  legislature.    IV,  873. 

Ordinance  regulating  maintenance,  operation,  schedule,  crowding  and  fumi- 
gation  of  cars  held  within  powers  of  city.    VIII,  575. 

Injury  to  car,  —  latter  held  personal  property  so  as  to  render  wilful  injury 
to  it  a  criminal  offense.    TV,  887. 

Windows,  —  wilful  breaking  held  not  a  violation  of  a  certain  section  of  the 
statutes,    n,  291. 

OHUJO*  (See  Conetituiional  Law;  Bleotrieity;  Evidence;  InetrueHone  to 
Jury;  Paeeenger;  Pleadings,) 

Degree  of  care  expected  of  children;  application.    I,  325. 

Degree  of  care  required  of  boy  is  that  required  of  an  ordinarily  prudent 
boy.    I,  476,  606. 

Care  required  of  child  is  that  which  might  reasonably  be  exercised  by  the 
employment  of  his  faculties.    IV,  269. 

Degree  of  care,  —  child  must  use  care  which  ordinarily  prudent  children 
under  the  drcumstances  are  accustomed  to  use.    TV,  361. 

Care  expected  is  that  reasonably  expected  of  a  child  of  his  age  and  intelli- 
gence.   TV,  835. 
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OWfLl>  —  ( Oantinued) . 

Degree  of  care  expected  to  be  exercised  by.    VI,  733. 

Care, — ordinary  and  reasonable  care  as  applied  to  children  defined.    HI,  68. 

8ui  jurU,  —  whether  boy  thirteen  years  of  age  was  9ui  furia  is  a  question 
for  the  jury.    IV,  ©7. 

Non  9ui  juri$,  —  child  of  nine  presumed  to  be.    Ill,  229,  722. 

Care,  —  company  must  exercise  higher  degree  to  child  than  toward  adulL 
V,  83. 

Extricating  from  beneath  car  after  collision  by  the  conductor, — exercise  of 
ordinary  care  a  question  for  the  jury.    11,  668. 

Degree  of  care  to  avoid  injury  to  children  is  ordinary,  not  extraordinary. 
II,  636,  597,  668;  in,  146,  230,  461. 

Duty  to  avoid  injuries  to,  ~  employees  of  company  must  be  on  the  lookout 
and  take  reasonable  measures.    II,  82. 

Care,  degree  of,  required  toward  infants  compared  with  that  required  toward 
adults,    in,  68. 

Negligence,  —  state  of  facts  justifying  finding  defendant  negligent  in  run- 
ning down  child.    I,  606. 

Burden  is  on  company  to  show  proper  means  were  used  to  avoid  injuring 
child.    IV,  128. 

Negligence  in  operating  open  car  without  protection  for  small  children  a 
question  for  the  jury,    in,  840. 

Run  down  by  car,  —  liability  of  railway.    VI,  729. 

D^ree  of  care  to  avoid  injuring,  —  motorman  must  use  ordinary  care. 
IV,  304. 

Lade  of  care  by  motorman  is  a  question  for  jury.    IV,  901. 

Duty  of  motorman  seeing  children  near  track  with  probability  of  their  plac- 
ing themselves  in  the  way  of  the  car.    II,  968. 

Injury  to  child  on  track,  —  verdict  in  favor  of  defendant  company  allowed 
to  stand  where  shown  that  motorman  did  everything  possible  to  avoid  the 
accident.    I,  21. 

Motorman  seeing  danger  and  giving  warning  not  necessarily  negligent  for 
not  stopping  car  if  confronted  by  unexpected  danger.    I,  687. 

N^ligence  of  motorman  in  not  using  ordinary  care  to  avoid  injuring  child 
walking  on  track  renders  company  liable  notwithstanding  child's  con- 
tributory n^ligence.    II,  513. 

Negligence  of  gripman  in  running  down  child,  —  evidence  sufficient  for  sub- 
mission to  the  jury.    II,  536. 

Motorman  seeing  very  young  child  coming  toward  track  is  negligent  when  he 
merely  sounds  gong  instead  of  stopping,    ni,  146. 

Motorman  cannot  assume  child  of  two  and  one-half  years  would  turn  bade 
from  impending  danger,    m,  229. 

Motorman  held  n^ligent  running  at  high  speed  where  child  could  be  seen 
for  four  or  five  blocks,    in,  292. 

Wanton  negligence,  —  not  error  to  refuse  to  charge  specifically  as  to  motor- 
man's  wantonness  when  cause  submitted  to  jury  entirely  <m  his  failure  to 
exercise  due  care.    UJ,  460. 
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OHILB —  (Continued). 
Proximity  of  child  to  track  does  not  require  motorman  to  sound  gong. 

V,  334. 
Failure  to  sound  gong  and  speed  of  car  may  be  factors  in  contributing  to 

injury.    IV,  907. 
Run  over  by  car,  —  duty  of  conductor  to  warn  children;  negligence.    VI,  731. 
duty  of  motorman  to  keep  lookout;  negligence  in  imposing  conductor's 

duty  on  motorman.    VI,  768. 
Struck  by  car,  —  duty  of  motorman  to  keep  lookout.    VI,  770. 
Contributory  negligence  of  child  is  to  be  determined  with  reference  to  age 

and  degree  of  care  expected  of  one  of  her  years.    I,  006. 
Injury  to  chUd  crossing  street,  —  not  negligence  as  a  matter  of  law  for  young 

child  to  cross  by  a  crosswalk  a  street  used  by  railway.    I,  325. 
Contributory  negligence,  —  in  the  case  of  a  child  of  two  years  of  age  tfaa« 

can  be  no  question  of  contributory  negligence.    II,  668;  III,  146. 
jury  justified  in  finding  child  of  seven  and  a  half  years  not  guilty  of. 

n,  789. 

child  of  twelve  cannot  be  held  guilty  of,  as  a  matter  of  law.    n,  910. 

boy  four  years  of  age  may  not  be  guilty  of  contributory  negligence  as  a 

matter  of  law.    Ill,  460. 
care  to  be  exercised  by  child  not  to  be  measured  by  same  rule  as  ex- 
pected from  adult    HI,  521. 

child  between  five  and  six  years  cannot  be  charged  with.    Vm,  378. 

should  use  ordinary  care;  company  need  not  have  notice  that  driver  of 

vehicle  was  a  minor.    II,  819. 
by  young  child  in  failing  to  look  and  listen,  —  defined  and  applied. 

I,  325. 

child  of  over  five  years  may  be  charged  with.    Ill,  345. 

child  of  eight  held  guilty  of  contributory  negligence.    Ill,  58,  808. 

child  held  guilty  of,  after  alighting  from  car  and  turning  on  to  the 

other  track  in  front  of  another  car.    Ill,  581. 
where  no  evidence  to  show  lack  of,  on  part  of  motorman,  child's  eon* 

tributory  negligence  held  to  preclude  recovery.    IV,  63. 
Imputed  negligence,  —  negligence  of  parents  in  permitting  child  of  two  and 

a  half  years  to  be  on  street  cannot  be  imputed  to  child.    Ill,  229. 
negligence  of  parents  is  not  imputed  to  child  when  child  a  passenger. 

Ill,  849. 
negligence  of  parents  in  allowing  boy  four  years  old  to  go  on  street 

where  cars  are  operated  cannot  be  imputed  to  the  child  where  car  was 

negligently  operated.    IV,  128. 
-^—contributory  negligence  of  mother  cannot  be  imputed  to  child  between 

five  and  six  years,  nor  to  father  as  administrator  of  such  child.    Vlli, 

378. 
Mother  held  not  negligent  in  placing  child  at  end  of  seat  in  open  car.    V,  278. 
Negligence  of  father  in  allowing  child  to  play  on  street  is  a  question  for  the 

jury.    11,427;  111,460. 
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0U1U>  —  ( Continued)  • 

Struck  by  car  when  carried  by  mother^  —  contributory  negligence  of  mother 
question  for  jury.    VII,  009. 

Carried  in  father's  arms,  injured  by  car  suddenly  increasing  speed,  —  negli- 
gence and  contributory  negligence  question  for  jury.    IV,  836. 

Crossing  track  at  crossing,  struck  by  car,  —  care  required  of  children;  evi- 
dence of  care.    VIII,  287. 

Attempting  to  cross  street,  strode  by  car,  —  degree  of  care  required  of. 
Vin,  737. 

Crossing  track  in  front  of  approaching  car,  —  exercise  of  due  care  question 
for  jury.    Vin,  787. 

Passing  around  obstruction  on  sidewalk,  —  exercise  of  due  care  question 
for  jury.    VIII,  740. 

Crossing  tracks,  —  care  required  of;  negligence  and  contributory  negligence 
questions  for  jury.    V,  464. 

falling  and  injured  by  car,  —  motorman  negligent  in  not  stopping  car. 

IV,  664. 

killed  by  car  moving  rapidly  down  steep  grade,  —  defendant  held  liable. 

IV,  661. 

motorman  not  negligent;  question  of  competency  of  motorman.    VI,  303. 

duty  of  motorman  to  have  car  under  control.    VII,  168. 

Crossing  street,  run  over  by  car,  —  duty  of  motorman;  negligence  of  parents; 

imputation  of  negligence.    VII,  892. 
Oblivious  of  approach  of  car,  crossing  tracks  in  sight  of  motorman,  —  latter 

negligent  in  not  having  car  under  control;  mother  and  child  not  guilty  of 

contributory  negligence.    Vm,  301. 
Approaching  and  crossing  tracks  in  full  sight  of  motorman,  —  duty  of  motor* 

man;  burden  of  showing  negligence  is  on  plaintiff.    VIII,  321. 
Attempting    to   cross    street,    killed   by   car,  —  n^igence    of   motorman. 

Vni,  737. 
Crossing  tracks,  struck  by  car  following  one  he  allowed  to  pass,  —  contribu* 

tory  negligence  question  for  jury.    V,  649. 
Passing  behind  car,  struck  by  car  on  other  track,  —  ocmtributory  n^ligence 

question  for  jury.    Vni,  320. 
Attempting  to  cross  just  ahead  of  horse  car,  —  contributory  negligence. 

V,  771. 

Crossing  track  and  run  over  by  car,  —  when  act  is  the  result  of  unthinking 

impulse  or  reckless  daring  she  is  guilty  of  contributory  negligence.    IV, 

361. 
Crossing  tracks  in  front  of  car,  —  held  guilty  of  contributory  negligence. 

V,  406. 
Crossing  street  diagonally,  strock  by  car,  —  negligence;  proof  not  justifying 

recovery.    VIII,  764. 
Coasting,  injured  by  car,  —  defendant  not  shown  negligent    VII,  929. 
Coasting,  struck  by  car  after  motorman  had  notice  of  approach  of  sled, — 

negligence  and  contributory  n^ligence  questions  for  jury.    VIII,  314. 
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-  (Oantimued). 
Slipping  off  snowbank  <nito  traeks, — oontrilmtory  n^ligenoe  and  negligence 

of  motorman  questions  for  jury.    VI,  732. 
Falling  on  traek  is  not  necessarily  the  proximate  cause  of  the  collision, — 

which  may  be  the  negligence  of  the  motorman.    II,  597. 
Falling  on  track,  —  motorman  not  negligent  when  seeing  child  and  stopping 

car  presented  a  single  situation,  although  tiie  car  might  have  been  stopped 

in  time,    n,  788. 

eridence  held  insulBcitiit  to  show  n^ligence  of  the  motorman.    II,  780. 

Running  suddenly  in  f  nmt  of  ear,  —  duty  of  motorman.    VUI,  486. 
Jumping  from  behind  corered  wagon  in  front  of  car,  —  motorman  need  not 

anticipate  unusual  or  unforeseen  conduct  of  pedestrians.    IV,  831. 
Running  in  front  of  car,  —  n^igenoe  of  motorman  leaying  post  to  ware  him 

away.    VI,  ©6. 

negligence  of  motorman  in  not  watching  traek.    VII,  932. 

Running  unexpectedly  on  track  in  front  of  rapidly  moving  car,  —  company 

held  not  responsible.    IV,  336. 
Running  suddenly  on  track  where  view  obstructed,  and  injured,  —  company 

held  not  negligent    IV,  469. 
Running  directly  in  front  of  approaching  car,  —  nonsuit  proper.    VIII,  760. 
Stepping  on  track  in  front  of  rapidly  moving  car,  —  guilty  of  contributory 

negligence.    VII,  930. 
Negligence  of  child  five  years  of  age  in  running  in  front  of  car  and  of 

parents  in  allowing  it  to  be  unattended  on  the  street  questions  for  the 

jury.    IV,  836. 
Foot  caught  in  traek,  run  down  by  car,  —  motorman  held  negligent.    V,  116. 
On  track,  —  duty  of  motorman;  negligence  of  parents.    VII,  896. 
On  track,  killed  by  car,  —  negligence  in  running  car  at  high  speed  oyer  fre- 
quented thoroughfare.    Vn,  931. 
Playing  on  track,  struck  by  car,  —  motorman  held  negligent.    Vm,  396. 
Injured  playing  about  car  left  unguarded  in  street,  —  company  must  take 

reasonable  precautions  to  protect  from  injury;  contributory  n^ligence  a 

question  for  the  jury.    IV,  97. 
Running  beside  car  in  response  to  call  from  motorman,  injured,  —  negligence 

question  for  the  jury.    V,  83. 
Walking  on  ties,  struck  by  car  from  behind,  —  duty  of  motorman  to  ke^ 

lookout  question  for  jury.    V,  601. 
Standing  on  track,  strud^  by  ear,  —  contributory  negligence  question  for 

jury.    V,  603. 
Waiting  for  car,  struck  by  car  on  other  track,  —  motorman  negligent  in  not 

giving  warning.    V,  611. 
Invited  by  conductor  to  help  push  car,  injured  by  sudden  start,  —  contribu- 
tory negligence;  use  of  streets  by  pedestrians  and  railway,  care  in  <^»era- 

tion  of  cars.    VI,  461. 
Standing  beside  track,  hit  by  running  board,  —  contributory  negligence;  care 

required  of  child;   presumption  that  motorman  will  exercise  diligenoe. 

Vin,  612. 
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OHHiD  —  ( Continued) . 

Look  and  listen,  —  child  need  simply  exercise  ordinary  care  of  a  person  of 
its  age  and  discretion.    IV,  662. 

admissibility  of  evidence  as  to  intelligence  of  child  of  ten  years.    IV, 

1046. 

Biding  on  platform  as  passenger,  —  contributory  negligence  a  question  for 
the  jury.    II,  867. 

Riding  on  front  platform  with  permission  of  motorman,  —  company  held 
liable  for  injury  caused  by  negligent  handling  of  car;  but  where  child 
jumped  while  in  motion  that  is  the  proximate  cause.    Ill,  833. 

Riding  on  step  of  car  is  a  tresspasser  to  whom  those  in  charge  of  car  did 
not  owe  duty  of  discovering  his  peril.    II,  812. 

company  liable  for  injury  to,  caused  by  wanton  negligence  of  motorman. 

II,  416. 

thrown  off  by  motorman  shaking  door,  —  n^ligence  of  motorman;  con- 
tributory n^ligence  of  parent.    VI,  784. 

Riding  on  running  board,  —  guilty  of  contributory  n^ligenoe  unless  not  hav- 
ing  discretion  to  understand.    IV,  1042. 

Newsboy,  —  company  owes  no  duty  to  newsboy  tresprasser  on  car  except  to 
refrain  from  wantonly  exposing  him  to  injury,    n,  147,  448. 

as  trespasser,  —  duty  of  defendant's  servants.    VI,  430. 

falling   from   car   frightened   by   conductor,  —  defendant   not   liable. 

V,  460. 

pushed  from  car  by  motorman,  —  as  to  whether  latter  was  acting 
within  scope  of  employment  is  a  question  for  the  jury.    IV,  836. 

When  a  trespasser  on  tracks  in  street,  —  liability  for  injuring.    VI,  236. 

Assault  on  boy  attempting  to  steal  ride,  —  company  liable  for  act  of  con- 
ductor.   111,726. 

Allegation  that  motorman  struck  child  on  hand  causing  him  to  lose  his  hold 
is  sufficient  to  allow  evidence  to  show  that  motorman  was  acting  within 
scope  of  employment.    Ill,  480. 

Falling  from  car,  frightened  by  conductor,  —  duty  toward,  though  tres- 
passing.   VI,  21. 

Wrongfully  ejected  and  thinking  conductor  about  to  grab  him,  jumping,  in- 
jured by  car  on  other  trade,  —  railway  liable.    VII,  862. 

Ejection  of,  by  conductor,  —  when  company  not  liable.    VIII,  646. 

Forced  to  jump  from  moving  car  after  being  permitted  to  board  car  and  ring 
gong, — defendant's  employees  guilty  of  negligence.    VIII,  761. 

Jumping  from  car  in  apprehension  of  danger  after  breaking  of  trolley  pole,  — 
not  guilty  of  contributory  negligence,    m,  928. 

Ejected  in  outskirts  of  town  on  cold  day  for  failure  to  have  fare,  —  company 
held  liable.    V,  606. 

Alighting  from  slowly  moving  car,  —  defendant  not  n^ligent  in  not  having 
railings  on  platform,  nor  motorman  in  increasing  speed;  conductor  negli- 
gent in  not  stopping  car  on  signal;  contributory  negligence  question  for 
jury.    Vni,  216. 

Vol.  8—66 
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»—  {(kmimued). 

Alighting  and  passing  bdiind  ear  in  front  of  ear  on  other  traek,  —  goSitj  of 
contributory  negligence.    VUI,  940. 

Boarding  car  slackening  its  speed,  —  not  negligenoe  p^  te.    IV,  183. 

Whether  fender,  properly  lowered,  would  have  passed  orer  child  is  question 
for  jury.    V,  806. 

Run  orer  hy  car,  —  whether  fender  was  as  near  track  as  praetieaUe  is  ques- 
tion for  jury;  n^ligence;  contributory  negligence.    VII,  150. 

Derailment,  —  child  injured  in  shed  struck  by  car  derailed  by  stone  on 
track.    Vin,643. 

Injured  by  f rei^t  car  backed  around  eurre  on  crowded  street,  —  n^c^igence 
a  question  for  the  jury.    IV,  269. 

Injured  playing  on  abandoned  tumtaUe,  —  negligence  of  company  must  be 
shown.    V,  600. 

Raised  in  air  and  thrown  by  cable  being  raised  to  poles  by  defendant's  em- 
ployees, —  prima  facie  case  made  out  requiring  submission  to  jury.  Vni, 
772. 

Burned  by  hot  soot  deposited  by  raflway  in  open  lot,  —  child  hdd  a  tres- 
passer and  company  not  liable.    IV,  126. 

Passenger,  —  child  young  enough  to  be  carried  free  may  be  a  passenger. 
IV,  21. 

Exemplary  damages  proper  where  conductor  kicked  boy  boarding  the  car  as 
a  passenger,    in,  514. 

Punitiye  damages,  —  father  cannot  recover  for  wanton  injury  to  minor  mm. 
in  absence  of  statute,    ni,  20. 

Struck  by  car  going  at  excessive  speed,  —  yindictive  damages  awarded. 
Vm,  684. 

Rates  for  school  children,  —  statute  regulating,  held  constitutionaL    HI,  351. 

statute  providing  for,  held  constitutional.    Ill,  852. 

COXXUXOK.     (See  Bioyelitt;  Bridge;  Child;  Employee;  Fire  Apparaime; 
InetruoHone  to  Jury;  Paeaenger;  Pedestrian;  Speed;  Vehicle.) 

COMMEROXAXi  RAXXJtOAD.     (See  Railroad.) 

OOMPROMXIE.     ( See  Evidence. ) 

COHDZaiHATXOK  OF  UBAL  PBOPERTT.     ( See  Eminent  Domain.) 

OONDUOTOR.     (See  OhUd;  Damages;  Eleotrioity;  Employee;  Evidence; 
Paeeenger.) 

CONSENT. 

Connection  of  street  railway  not  authorized  under  general  law  without  con- 
sent of  municipality.    V,  508. 

Construction  of  statute  requiring  application  to  municipal  authorities  within 
two  years  after  grant  of  charter.    IV,  926. 
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COV8EIIT8  OF  ABUlTiJIO  OWXEBS. 

Coiistnioti<m  of  street  railways.    I,  629. 

Consents  to  oonstructicm  of  deyated  railway.    VI,  722. 

Injunction  to  compel  removal  and  enjoin  operation  when  no  written  ooii> 

sents;  estoppel.    V,  813. 
Use  of  street  by  railway  without^  restraint  of.    II,  768. 
Objections  to  yalidity  of  consents,  when  party  not  estopped  from  setting  up. 

1,628. 
Contract  to  give  valuable  opticm  on  purchase  of  company's  stocks  and  bonds 

for  consents,  void.    Ill,  649. 
Bnle  for  valuing  property  in  determining  whether  consents  of  one-half  has 

been  obtained.    IV,  876. 
City  may  give  consent  as  abutting  owner  and  also  grant  franchise.    V,  787. 
May  not  be  limited  to  a  particular  corporation  or  individual.    IV,  800. 
Bvidence  of  consents.    V,  813. 
Consents  are  in  effect  votes;   consents  containing  proviso  "but  without 

switch  **  construed.    VII,  232. 
Withdrawal,  —  consents,   if  withdrawn  before  filed,   are  not  enforceable. 

n,  711. 
consents  cannot  be  withdrawn  after  construction  of  the  road,  and 

abandonment  of  the  road  will  not  affect  rights  acquired.    II,  768. 
Once  given  consents  of  abutters  are  sufficient  under  the  statute.    I,  528. 
Verbal  consent  sufficient.    V,  819. 

Failure  to  acknowledge  consents  renders  them  not  iMt>vable  as  such.    I,  528. 
Acknowledgments  to  consents,  sufficiency  of  certificate.    I,  628. 
Filing  of  consents  with  county  clerk  not  required  imder  statute  as  construed. 

I,  628. 
Consent  by  township  committee  to  construction  of  railway  is  evidence  that 

that  body  found  consents  of  abutting  owners  were  filed  according  to  statute. 

1,628. 

OONSOUDATIOK. 

Prohibition  as  to  competing  railroads  does  not  apply  to  street  railways; 

fraud.    VIII,  117. 
Quo  warranto,  —  parties  defendant;  pleading;  burden  of  proof;  judgment^ 

when  not  a  bar  to  proceedings.    Vm,  117. 
Effect  of,  on  liability  for  personal  injuries  of  one  of  consolidated  companies. 

Ill,  263. 
Parties,  —  consolidated  company  is  a  proper  party  to  a  proceeding  to  revise 

judgment  against  one  of  the  constituent  corporations.    Ill,  20. 
Railroad  not  claiming  that  consolidated  railway  corporation  is  parallel  or 

competing  cannot  contest  consolidati<m.    V,  343. 
Cmbination  of  street  and  elevated  railroads  and  subways  in  New  York  City 

held  to  constitute  a  monopoly.    VI,  866. 

COM  8T1T  U  TiON All  ZJLW* 

Jurisdiction  of  federal  court  where  violation  of  United  States  Constitution 
involved.    V,  281. 
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COASTITUTIONAL  ZJLW —  {Continued). 

Cbnstnictioii,  owning  and  leasing  of  street  railway  tracks  by  State  or  city 
is  unoonstitntionaL    V,  450. 

Statute  authorizing  contract  between  railway  and  city  providing  for  fixed 
payments  in  lieu  of  performance  of  certain  duties  and  payment  of  certain 
feesy  appointment  of  certain  directors  of  company  by  city,  and  ultimate 
acquisiticm  of  railway  by  city,  held  constitutional.    VII,  276. 

Franchise  tax  is  not  unconstitutional.    IV,  790. 

Special  franchise  tax  of  New  York  is  not  unconstitutional  as  depriTing  of 
due  process  of  law.    IV,  805. 

Taxation,  —  classification  of  street  railways  and  steam  railroads  so  as  to 
impose  a  different  rate  is  not  constitutional.    IV,  148. 

California  Constitution  (art.  13,  §  10)  as  to  taxation  of  railways  does  not 
apply  to  street  railways.    II,  36. 

Taxati<m  of  property  of  railway  by  city,  —  statute  authorizing;  is  constitu- 
ticmaL    I,  717. 

Taxation,  —  contract  between  city  and  railway  for  changes  in  company's 
lines,  but  not  importing  any  exemption  from  taxation,  is  not  impaired  by 
imposition  of  a  subsequent  tax.    IV,  148. 

Street  car  advertising,  —  privilege  tax  on,  is  unconstitutional,    n,  879. 

Statute  forbidding  location  of  track  except  in  special  spaces  reserved  in 
highways  therefor,  does  not  add  additional  servitude  and  is  constitu* 
tional.    I,  311. 

Change  of  location  of  tracks,  —  power  given  municipality  to  require,  held 
constitutional.    IV,  877. 

Joint  use  of  streets,  —  to  superimpose  tracks  of  later  company  on  tracks 
of  railroad  already  built  is  unconstitutional.    IV,  940. 

Statute  authorizing  change  of  grade  of  highway  by  railway  without  com- 
pensation to  abutting  owners  where  the  latter  have  been  compensated  for 
land  condemned  for  highway,  is  not  unconstitutional.    V,  415. 

Resolution  of  common  council  requiring  railway  to  remove  its  tracks  held  to 
impair  contract  obligations  under  perpetual  franchise.    V,  281. 

Ordinance  requiring  railway  to  move  wires  so  as  to  permit  moving  of  build- 
ings, held  valid.    V,  220. 

Trestle  not  an  additional  burden  on  abutting  owners,  —  statute  declaring  is 
unconstitutional.    Ill,  348. 

Pavement  of  streets  by  railway,  —  obligation  undertaken  in  franchise  cannot 
be  relieved  by  a  statute  subsequently  passed.    Ill,  707. 

Pavement,  —  as  to  railway  compelled  by  franchise  to  repair  pavement  a 
statute  requiring  pavement  or  repavement  by  it  is  not  unconstitutional. 
V,  70. 

Exemption  from  making  street  improvements  in  franchise  may  be  modified 
by  subsequent  legislation.    IV,  295. 

Ordinance  requiring  vehicles  to  give  fire  apparatus  right  of  way  held  con- 
stitutional.   IV,  871. 

Fare,  —  regulation  of  so  as  not  to  allow  just  compensation  is  unconstitu- 
tional.   VIII,  547. 
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CONSTirnnONAL  ULW^iOomtimiei). 

Fare,  —  statute  providing  rates  for  pupils  of  certain  schools  held  constitu- 
tional.   Vin,  664. 

legislature  of  New  Y(Mrk  has  power  to  fix.    VII,  674. 

Rates  for  school  children,  —  statute  regulating  held  constitutional.    Ill,  61. 

statute  providing  for  held  constitutional.    Ill,  862. 

Ordinance  providing  free  transportation  for  policemen  and  firemen  and  half- 
rates  for  school  children  is  constitutional.    VI,  267. 

Statute  requiring  railways  contracting  for  use  of  lines  of  another  road  to 
carry  passengers  for  one  fare  is  constitutional.    I,  669. 

Transfers,  —  city  ordinance  providing  for  universal  transfers  declared  un- 
constitutional,   rv,  182. 

ordinance  requiring  issue  of  transfers  hy  existing  railway  held  invalid. 

VI,  781. 

»—  statute  authorizing  railway  to  make  regulations  as  to  issue  and  use  is 
constitutional.    Vn,  616. 

Grant  to  municipality  power  to  provide  ordinances  for  protection  is  not  an 
unconstitutional  delegation  of  legislative  power.    IV,  681. 

Ordinance  limiting  speed  of  heavy  cars  held  not  unreasonable.    FV,  266. 

Ordinance  against  allowing  passengers  to  leave  or  enter  moving  car  held 
witkin  the  police  power.    IV,  647. 

Ordinance  requiring  conductor  to  go  ahead  at  steam  railroad  crossing  and 
give  signal  to  start,  held  valid.    V,  219. 

Ordinance  requiring  conductor  to  cross  steam  railroad  tracks  in  advance  of 
car  held  reasonable.    V,  278. 

Vigilant  watch  ordinance,  —  held  a  proper  exercise  of  the  police  power.  IV, 
681. 

valid,  as  it  is  simply  declaratory  of  the  common  law.    V,  649,  611. 

Ordinance  requiring  company  to  supply  sufficient  cars,  to  heat  cars,  etc, 
held  within  police  power.    V,  166. 

Derailing  devices  at  crossing  of  railroad  by  street  railroad,  —  statute  requir* 
ing  may  not  be  attacked  in  a  collateral  proceeding.    IV,  213. 

Fenders, — ordinance  requiring  use  of  fender  made  by  a  certain  manufac- 
turer or  one  equally  as  good  held  invalid  as  discriminating.    IV,  227. 

Statute  requiring  screen  or  vestibule  for  protection  of  motorman  within 
police  power.    VI,  184. 

Statute  requiring  vestibules  for  protection  of  motormen  is  within  police 
power.    VI,  777. 

Stool  for  motorman,  —  ordinance  requiring  is  not  unconstitutional.  Vlll, 
747. 

Separation  of  races  in  cars,  —  act  requiring  is  constitutional,  despite  excep- 
tion as  to  nurses  and  despite  power  given  ccmductor  to  fix  the  line  of 
separation.    IV,  992. 

Statute  relieving  plaintiff  from  burden  of  showing  in  his  .complaint  absence 
of  contributory  negligence  is  constitutional.    I,  167. 

Repeal  of  section  of  code  authorixing  a  special  verdict,  held  constitutional 
and  does  not  abridge  right  of  trial  by  jury.    I,  167. 


Digitized  by 


Googk 


886  Ikdbz-Diosst  —  Volumes  1-8  Inolusive. 

(For  Index  to  Notes,  eee  amie,  p.  iz.) 

COMSTITUTIONAIi  ULW —  iOontmued). 
Statute  oonfirming  certain  franchiBes  of  railway  and  granting  additional 

privileges  held  oonstitutionaL    VI,  780. 
Traction  companies  act  of  New  Jersey  held  constitationaL    V,  690. 

OOKSTBUOnON  OF  RAILWAY.    (See  Ahutiing  Oumen;  Additional 

Servitude;  ConsetUe;  Ooneente  of  Abutting  Oumere;  Bminoni  Domom; 

Ewteneion;  Franohiee;  Streete  and  Highwage, ) 
Tfwck.  and  roadbed  most  be  constmcted  so  as  not  to  obstruct  ordinary  traTeL 

VII,  478. 
Narrowness  of  street  does  not  render  constructicm  impossible  where  company 

may  acquire  additional  space  by  purchase  from  abutters.    I,  753. 
Change  of  cunre,  —  city  council  authorised  to  permit,    in,  451. 
Negligence  in  construction  of  elevated  not  to  be  inferred  from  settling  of 

pillars  three-quarters  of  an  inch.    VI,  857. 
Elevated  railway,  —  right  to  construct  under  the  statute.    I,  740. 
Ordinance  authorizing  railway  to  lay  double  tracks  in  streets  for  purpose  of 

rendering  efficient  service  valid;    nor  does  it  repeal  former  ordinance 

authorizing  laying  of  single  tracks.    VIII,  56. 
Beasonable  time  must  be  allowed  to  ciHnply  with  ordinance  authorising. 

IV,  24. 
Statute  fixing  time  within  which  railroad  must  be  ccmstructed  and  operated 

held  to  apply  to  street  railroads.    IV,  878. 
Breach  of  bond  to  construct  within  specified  time,  —  liquidated  damages  or 

penalty;  pendoicy  of  quo  warwmto  proceedings  no  excuse.    Vn,  344. 
Penalty  of  bond  to  lay  tracks  within  specified  time,  —  action  to  recover. 

Vm,  704. 
Sum  to  be  paid  city  on  completion  of  work  to  be  done  by  railway  under  a 

franchise  is  due  on  substantial  completion  of  wwk.    VII,  782. 
Description  of  road  to  be  filed  with  secretary  of  state,  accuracy  required. 

I,  528. 
Location,  —  limits  of.    VI,  864. 

injunction  will  lie  to  prevent  substantial  deviations.    VI,  364. 

variation  if  acquiesced  in  by  authorities  for  ten  years  is   ratified. 

IV,  042. 
Railroad  cannot  be  located  in  streets  not  designated  in  ordinance  and  remedy 

of  landowners  is  action  of  ejection.    FV,  770. 
Joint  use  of  streets,  —  municipality  may  not  allow  location  of  tracks  of 

second  railroad  to  straddle  tracks  of  railroad  already  built.    IV,  040. 
Change  of  location,  —  determination  of  railroad  commissioners  is  final.    IV, 

371. 
Rights  obtained  under  municipal  ordinance  when  lawful  designation  of  loca- 
tion not  made.     Vll,  367. 
Ordinance  requiring  held  valid.    VIII,  606. 
Ordinance  authorizing  construction  of  electric  street  railway  and  ereotioii 

of  trestle  in  street,  —  validity  and  construction.    Vm,  656* 
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COHSTBUOnOir  of  RAILWAT—  iOontimud). 

Private  person  may  not  compel  railway  to  build  line  to  a  certain  village, 

especially  after  being  denied  by  public  service  commission.    VII,  665. 
Bemoval  of  obstruction  from  highway  may  be  d<Hie  by  railway  if  interfering 

with  construction  of  its  road.    I,  248. 
Fences  erected  in  highway  by  abutting  owner  may  be  removed  if  interfering 

with  construction.    I,  248. 
Jurisdiction  of  highway  commissioners  under  the  statute.    Ill,  439. 

COHTBAOT.     {See  BailrtMd.) 

COHTBIBUTOBT  KEOUOEHCE.  (See  AninuOa;  BicyoUai;  OhOd;  Oan^ 
Mtitutional  Law;  Eleoirioity;  Employee;  Evidence;  Fire  Apparatue;  /n- 
etruciion  to  Jury;  NegUgenoe;  Paseenger;  Pedeetrian;  Pleadmga;  Speed; 
Tracks;  Tehicie.) 

No  defense  under  last  clear  chance  doctrine.    VHI,  731. 

Ck>nstruction  of  Florida  statute  relieving  plaintiff  from  showing  freedom 
from.    Vm,  8521 

COW.     ( See  Animale. ) 

CKHOHAIi  IJiW.     (See  Oars;  Directors;  Jurisdiction.) 
Statute  prohibiting  throwing  stones  at  railroad  car  includes  interurban  or 
traction  railway  car.    VII,  617. 

CB088INO  BETWEEK  LAND  OWHED  BT  OKE  PEBSOB  OB  BOTH 
SIDES  OF  HIOHWAT*     (See  Atmtting  Owners.) 

CBOSSnrO  BAILBOAD  BT  STBEET  bail  way.     ( See  OonstUutional 

Law;  Eminent  Domain;  Passenger.) 
Eight  is  implied.    V,  343. 
Eight  of  street  railway  to  cross  railroad,  —  street  railway  not  an  additional 

burden.    VIH,  827. 
Eight  of  way,  —  right  of  steam  road  to.    VIII,  827. 
Eights  and  proceedings  under  the  statute.    Ill,  932. 
Eight  of  street  railway  to  cross  tracks  of  steam  railroad  at  grade  under  laws 

of  Ohio.    VI,  844. 
Court  of  Chancery  has  jurisdicticm.    II,  717. 

Jurisdiction  of  railroad  and  warehouse  commission  to  regulate.    V,  183. 
Decision  of  railroad  commissioners  as  to  permanent  crossing  does  not  bar 

order  of  court  for  temporary  crossing.    I,  697. 
Manner  of  crossing,  how  determined  under  the  statute.    I,  139. 
Manner  of  construction  and  maintenance  is  left  under  the  statute  to  the 

discretion  of  the  railroad  commissioners.    II,  376. 
Application  to  define  mode  in  which  one  railroad  may  cross  another  under 

l^e  statute,  —  what  must  be  shown  by  i^pplicant.    IV,  699. 
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OBOmaXQ  RAIUtOAD  BT  STREET  BAILWAT— (ObnItiMMi). 
Contract  by  street  railway  for  erossing  over  steam  road;  consideration. 

VUI,  827,  839. 
Proceedings  under  the  statate  where  agreement  cannot  be  reached,  described. 

1,139. 
Agreement  as  to  erossing  at  grade  held  valid.  III,  686. 
Grade  crossing,  —  construction  of  statute  prohibiting  crossing  at,  II,  847. 
Overhead  crossing  cannot  be  compelled  by  the  courts  in  the  absence  of  legis- 
lation.   V,  343. 
SuiBciency  of  complaint  in  injunction  suit  to  restrain  railroad  from  prevent- 
ing crossing.    I,  139. 
Cost  of  construction  is  to  be  paid  by  the  new  company.    II,  717. 
Safety  devices,  —  held  under  the  circumstances  one  railroad  cannot  demtad 

installation  by  the  other,    ni,  610. 
Deruling  devices,  —  time  of  installation  under  the  Indiana  statute.    IV, 

213. 
Proceedings  under  the  statute  on  petition  for  appointment  of  commissicmers 

to  ascertain  compensation.    I,  597. 
Exceptions  to  award  of  appraisers  does  not  suspend  right  to  take  possession 

pending  determination  of  proceedings.    I,  139. 
Crossing  track  in  front  of  steam  railroad  train  held  negligence.    V,  219. 
Car  struck  by  train,  —  inference  of  negligence  not  strong  enough  to  justify 

direction  of  verdict  for  plaintiff,  a  passenger  on  the  car.    IV,  20. 
Negligence  per  se  for  engineer  of  locomotive  not  to  stop  at  street  railway 

crossing  as  required  by  statute.    VII,  386. 
Absence  of  vratchman  at  crossing,  —  negligence  of  railroad  company  not 

imputable  to  decedent,  a  yardmaster.    n,  480. 
Full  stop,  —  question  for  the  jury  as  to  whether  motorman  took  required 

measures  to  ascertain  if  train  was  approaching.    11,  480. 
statute  requiring  before  crossing  does  not  relieve  steam  railroad  from 

operating  gates.    II,  818. 
Ordinance  requiring  street  cars  to  stop  before  crossing  steam  railroad  track 

comprehends  main  line  and  spurs.    IV,  1022. 

CBOWDED  CAB.     (See  Pa99eng€r.) 

BABUiOBS.     (See  Abutting  Oumera;  Eminent  Domain;  Bmployee9;  Bvi- 

denee.) 
Elements  of,  —  former  wages  may  be  considered  where  plaintiff  permanently 

incapaciUted.    Vm,  521. 
value  of  services  for  years  after  death  of  child  killed  by  car  competent. 

Vin,  378. 
comparison  of  plaintiff's  physical  condition  at  time  of  trial  and  before 

accident.    IV,  1044. 
loss  of  usefulness  and  enjoyment  of  prospective  life  as  well  as  loss  of 

earning  power  are  elements.    IV,  374. 
decreased  earning  capacity  may  be  considered.    IV,  649. 


Digitized  by 


Googk 


Iin>Ex-DiOEST  —  Volumes  1-8  Inclusive.  889 

(For  Index  to  Notes,  see  amte,  p.  ix.) 

DA1CAOE8  —  ( Continued). 

Elements  of,  —  evidence  of  father's  salary  and  financial  ability  to  educate 

child  killed  by  car  competent.    VIII,  378. 
physician  incapacitated  by  accident  for  months  may  show  earnings  for 

corresponding  months  of  previous  year.    IV,  581. 
prospective  damages  are  recoverable,  to  be  measured  by  loss  of  earnings 

for  period  intestate  would  have  lived  but  for  the  injury.    I,  401. 

—  erroneous  instruction  as  to  value  of  deceased's  services  when  not  pre- 
judicial to  plaintiff's  case.    I,  21. 

—  expectancy  of  life  is  an  element;  age  at  which  last  two  paternal  an- 
cestors died  is  material.    IV,  874. 

evidence  of  insurance  expert  as  to  expectancy  of  life  of  child  killed  by 

car  oompetent.    VIII,  878. 

—  minor,  —  jury  may  allow  damages  for  future  services.    IV,  1042. 
——compensation  for  injuries  signifies  present  compensation.    IV,  1022. 

extent  of  married  woman's  family  and  household  duties  may  be  shown 
where  she  is  incapacitated  by  the  accident.    V,  642. 
medical  expenses  may  be  recovered.    VIII,  863. 

—  expenses  of  trip  of  person  injured  and  his  wife  is  proper  item  of 
damages;  but  itemized  statement  not  admissible.    VH,  840. 

parent  entitled  to  compensation  for  loss  of  services  of  minor  son  and 

of  family  while  nursing  son.    VI,  21. 
— *  passenger  alighting  at  unfamiliar  place  through  fault  of  conductor  may 

recover  for  illness  received  from  exposure.    V,  128. 
—when  development  of  tuberculosis  by  plaintiff  after   injury  may  be 

considered.    VIII,  770. 
condition  of  heart,  not  existing  before  accident,  may  be  consideredi 

Vin,794. 

—  jury  may  take  into  consideration  pain  suffered.    V,  58. 

^—  damages  for  future  suffering  may  be  awarded  when  injuries  permanent. 

in,  443. 
^— jury  may  consider  future   suffering  in  view   of   injuries   sustained. 

n,  190. 
permanency  of  injuries  may  not  be  considered  when  shown  plaintiff  had 

entirely  recovered.    VI,  860. 
prospective  injury  or  pain  can  only  be  considered  when  reasonably  cer- 

Uin  to  result.    V,  614,  666. 

—  pain  and  suffering  already  endured  and  such  as  is  reasonably  likely  to 
be  suffered  In  the  future  may  be  considered.    VIII,  674. 

after-suffering  may  be  considered  as.    Ill,  141. 

jury  may  take  into  consideration  after-effects  of  an  injury.    Ill,  860. 

liberal  latitude  should  be  given  in  cross-examination  of  plaintiff  to 

establish  previous  condition  of  invalidism.    VII,  714. 

—*  propriety  of  instruction  as  to  effect  on  question  of  damages  of  an  in- 
jury formerly  received  by  plaintiff,  considered.    I,  400. 

^—  loss  of  sleep  and  appetite  following  accident  may  be  shown.    VIII^  682. 
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DAlCAOm  —  ( OoHtimud) . 

Elements  of,  —  mental  suffering  and  hnmiliation  from  loss  of  leg  maj  be 
considered.    V,  116. 

mental  pain  and  fri^t  may  be  considered.    VI,  605. 

mental  suffering  and  humiliation  as.    VI,  594. 

mental  suffering,  anxiety  and  wrong  from  insult  may  be  considered. 

VII,  488. 

mental  suffering  may  be  considered  ifhea  alleged.    Vn,  176. 

damages  may  be  recovered  for  mental  anguish,    in,  906. 

—  pain  and  mental  anguish  may  be  considered  by  jury  when  plaintiff  waa 
ejected  with  malice  and  oppression.    V,  536. 

fright  may  be  considered  where  diild  wilfully  and  unlawfully  ejected. 

vn,  114. 
fright  may  be  considered  as  when  associated  with  bodily  injuries. 

in,  711. 
fright  and  anguish  may  be  considered  as  where  small  child  is  ejected 

by  conductor  in  strange  place  on  cold  day.    V,  606. 
humiliation  caused  by  wrongful  ejection  from  car  may  be  ccmsidered. 

V,  817. 
— -^  jury  may  consider  humiliation  and  injured  feelings,  as  when  passeng^ 

insulted  by  conductor.    Ill,  694. 

annoyance  and  worry  may  not  be  considered  in  Georgia.    V,  146. 

noise  caused  by  operation  of  railway  as  an  element  of  damage  to  an 

abutting  owner.    I,  291. 

—  abutting  owners  on  street  through  which  interurban  railway  runs  are 
entitled  to  compensaticm.    n,  973. 

construction  of  elevated  railway;  evidence  as  to  damages.    VI,  722. 

noise  caused  by  elevated  railroad  held  an  element  of  damage  to  abutting 

owners.    IV,  464. 

fright  of  horses  caused  by  elevated  railroad  annoyance  not  confined  to 

abutting  owners.    IV,  465. 

what  included  as  damages  in  statute  providing  damages  for  construc- 
tion of  elevated  railroad  in  a  street.    I,  291. 

subway  in  street  is  not  such  an  additional  servitude  as  to  entitle  abut- 
ting owners  to  damages.    II,  444. 

injuries  must  be  pleaded  to  be.    IV,  1013. 

in  case  of  eminent  d(nnain,  —  injury  to  health  is  an  element.    IV,  480. 

Measure  of,  —  stated.    VIII,  76. 

in  case  of  death  is  the  amount  deceased  would  have  earned  during 

the  period  he  would  probably  have  lived.     HI,  452. 

administrator  is  entitled  to  same  damages  as  deceased.    VIII,  378. 

in  case  of  widow  whose  husband  was  killed  through  neglig^oe  of 

defendant.    Vin,  164. 

rule  stated  when  injured  party  is  not  kUled.    V,  332. 

extent  of,  is  for  determination  of  jury,  and  plaintiff  may  not  state. 

vn,  840. 


Digitized  by 


Googk 


Iin>Ex-DiaEST  —  Volumes  1-8  Inolubivb.  891 

(For  Index  to  Notes,  see  amte,  p.  ix.) 

BAlCAOm—  {Oontinued). 
Measure  of»  —  instructions  to  jury  stating  minimum  and  maTimum  of  ver- 
dict as  penalty  held  proper.    VIII,  551. 

instructions  to  jury  as  to  maTifnum  held  not  error.    Vin,  457. 

amount  in  each  case  must  be  predicated  on  the  facts  of  the  particular 

case.    Vn,  883. 

charge  as  to  amount  of  erroneous  in  absence  of  evidence.    I,  71. 

plaintifTs  habits  of  industry,  sobriety,  etc,  admissible  as  affecting 

amount  of  damages.    VII,  868. 
where  passenger  before  accident  suffered  from  physical  conditions  mak- 
ing her  susceptible  to  injury  received.    VIII,  585. 
present  physical  condition  not  to  be  considered  when  doubtful  that 

plaintiff's  condition  is  due  to  the  accident.    Ill,  144. 
aggravation  of  injuries  by  plaintiff's  n^lect  as  related  to  his  financial 

condition.    Ill,  193. 
— *  damages  sustained  by  wife  by  reason  of  injuries  considered.    Ill,  913. 
employment  of  incompetent  physician  has  no  effect  on  damages  if  ordi- 
nary care  be  used  in  engaging  such  physician.    Ill,  144. 
plaintiff  may  recover  for  loss  of  time  or  loss  of  ability  to  perform  labor 

or  earn  money.    Ill,  731. 
salary  received  by  plaintiff  for  five  years  prior  to  the  accident  may  not 

be  shown.    Ill,  143. 

loss  of  support  by  wife;  evidence  as  to  how  husband  lived  for  a  year 

after  injury  of  wife  without  her  support  or  services  properly  excluded. 

m,  54. 

loss  of  hire  of  horses  injured  limited  by  value  of  the  horses,    m,  65. 

where  pass^iger  ejected  for  having  defective  transfer.    VI,  727. 

damages  in  case  of  construction  of  viaduct  is  the  value  taken  away 

from  property  of  abutting  owners.    Ill,  278. 
when  railway  has  raised  grade  of  highway  so  as  to  shut  off  access  to 

abutting  premises.    I,  469. 

for  depreciation  of  value  of  lots  of  abutting  owners.    II,  867. 

in  action  by  abutting  owner  on  construction  and  operation  of  elevated 

railroad.    I,  78,  291. 

where  intoxicated  passenger  injured.    VIII,  679. 

Mitigation  of,  —  provocati<m  no  mitigation  in  case  of  assault  on  passenger 

by  conductor.    Ill,  737. 
-       erroneous  for  court  to  leave  it  to  the  jury  to  reduce  damages  on  ground 

of  contributory  negligence,    m,  809. 
damages  are  not  mitigated  by  insurance  paid  plaintiff  under  contract 

to  which  railway  was  a  stranger.    IV,  737. 
Excessive  damages,  —  in  view  of  probability  of  time  of  plaintiff's  recovery 

verdict  for  $6,000  held  excessive.    Ill,  772. 
verdict  of  $400  where  passenger  was  ejected  without  physical  force  held 

excessive.    IV,  230. 
verdict  for  $500.05  is  excessive  where  passenger  was  wrongfully  ejected, 

but  without  force  or  abuse.    V,  317. 


Digitized  by 


Googk 


893  Index-Digest  —  Volumes  1-8  Inolusivs, 

(For  Index  to  Notes,  lee  amte,  p.  iz.) 

BAMAOm  —  ( Continued) . 

Bxceesive,  —  Terdiet  for  $16,000  held  exoessWe  in  view  of  injuries  reoefred 

and  plaintiff's  income  and  age.    IV,  656. 
verdict  of  $160  for  wrongful  ejection  of  passenger  without  use  of  force 

reduced  to  $100.    VID,  862. 
verdict  for  $10,000  should  be  reduced  to  $6,000  where  plaintiff  lost  all 

toes  of  one  foot,  but  was  not  prevented  from  worlcing  as  a  miner.    Vin,  32. 

verdict  reduced  from  $8,260  to  $6,000.    VI,  440. 

verdict  for  $2,000  reduced  to  $1,200.    Vni,  188. 

verdict  for  child  injured  by  contact  with  broken  trolley  wire  reduced 

frmn  $20,000  to  $10,000.    VUI,  626. 

verdict  not  excessive.    VI,  286;  VII,  484. 

verdict  not  excessive  when  within  statutory  maximuni.    VII,  201. 

'—^  instructions  to  jury  allowing  them  to  find  damages  in  excess  of  amount 

alleged,  held  erroneous.    Vtl,  863. 
—  verdict  for  $600  compensatory  and  $260  punitive  damages  held  not 

excessive.    V,  22. 
-^—verdict  for  $2,000  not  excessive  where  deceased  contributed  to  support 

of  aged  mother,  his  only  next  of  kin.    VIII,  406. 
-^—verdict  for  $26,000  is  not  excessive  considering  tfie  position,  income 

and  famUy  of  deceased.    I,  686. 
'^—  verdict  for  $2,000  for  injury  to  diild  held  not  excessive.    Ill,  460. 
verdict  of  $7,100  for  boy  seven  years  of  age  held  not  excessive  in  view 

of  injuries,  pain  and  necessity  for  three  operations  on  foot.    VIII,  761. 
—*  where  hearing  and  eyesight  of  child  of  ten  years  are  permanently  im- 
paired, a  verdict  for  $6,000  is  not  excessive.    I,  413. 
verdict  of  $2,000  for  pain  and  suffering  for  death  <^  child  not  ex- 
cessive.   Vni,378. 
verdict  for  $4,000  is  not  excessive  considering  age,  position,  salary  and 

injuries.    I,  821. 
—verdict  for  $2,600  not  excessive  in  view  of  plaintiff's  age,  health  and 

injuries.    VIH,  48. 
verdict  for  $10,000  held  not  excessive  in  view  of  deceased's  age,  earning 

capacity  and  size  of  family.    V,  219. 
verdict  for  $1,600  held  not  excessive  in  view  of  injuries,  age  and  in* 

capacity  for  work  after  injury.    IV,  1072. 
verdict  for  $16,000  not  excessive  considering  age,  healtii  and  perma- 
nently disabling  of  plaintiff.    VIH,  621. 
verdict  for  $16,027  not  excessive  considering  plaintiiTs  former  earning 

capacity  and  physical  condition  and  present  physical  condition.    V,  612. 
verdict  for  $4,600  not  excessive  considering  prior  health  and  extent  of 

injuries.    V,  642. 
^—verdict  for  $2,000  not  excessive  considering  injuries  sustained.     IV, 

1047. 

verdict  for  $14,000  held  not  excessive  in  view  of  injuries.    IV,  1022. 

— ~  verdict  for  $6,600  held  not  excessive  in  view  of  injuries.    IV,  662. 
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Excessive,  —  Terdiot  for  $1,000  not  excessive  in  view  of  injuries  and  expenses 

incurred.    V,  68. 
$800  not  exoessiye  where  pedestrian  was  knocJced  down  and  bruised  b7 

wagon  thrown  on  sidewalk  by  derailed  car.    VIII,  272. 
verdict  for  $600  not  excessive  where  passenger  struck  on  head  by  trolley 

pole.    Vm,  262. 
verdict  for  $12,000  is  not  excessive  considering  the  injuries  and  suffer- 
ings of  plaintiff.    I,  605. 
verdict  of  $200  where  plaintiff  bruised  by  fall  held  not  excessive. 

Ill,  233. 
verdict  for  $1,900  not  excessive  where  plaintiff  was  burned  and  eye 

injured.    IV,  830. 

verdict  for  $3,060  held  not  excessive.    VIII,  863. 

Adequate  damages,  —  verdict  for  $760  held  adequate  when  plaintiff  actively 

attended  to  business,  but  had  to  hire  help.  I,  652. 
Inadequate,  —  verdict  held  not  inadequate.  VII,  600. 
"*— verdict  for  $171  is  inadequate  considering  plaintiff's  injuries,  sufferings, 

financial  losses  and  reduced  earning  capacity.     I,  047. 
in  discretion  of  court  to  grant  new   trial   when   plaintiff   awarded 

$1  in  case  of  assault  by  defendant's  employees.    IV,  625. 
verdict  of  $2,500  held  inadequate  considering  injuries  sustained  by 

child  of  twenty  months.    VII,  802. 
Substantial,  —  passenger  refusing  to  pay  second  fare  wrongfully  demanded, 

if  ejected  may  recover  substantial  damages.    V,  317. 
Nominal,  —  plaintiff  not  restricted  to  when  assaulted  by  defendant's  em- 
ployee.   IV,  626. 
General,  —  may  be  recovered  on  ejection  on  presentation  of  defective  transfer. 

V,  120. 
Special  damages,  —  court  need  not  instruct  as  to  when  not  pleaded  nor 

evidence  as  to  introduced.    VII,  690. 
railway  liable  for,  to  abutting  owners  for  negligent  construction  or 

operation.    Ill,  182. 
—  may  be  recovered  by  abutting  owner  whose  house  is  injured  by  running 

of  heavy  cars.    VI,  383. 

while  injury  may  interfere  with  business,  the  damage  is  special  and 

must  be  specifically  averred.    IV,  240. 
Bemote,  —  loss  of  profits  are  speculative  and  remote.    VII,  840. 
injury   preventing  bearing  of   children,   damages  resulting  from   too 

remote.    IV,  879. 
evidence  of  loss  of  profits  caused  by  delay  in  delivery  of  generator  con- 
sidered too  conjectural.    I,  804. 
Punitive,  —  may  not  be  collected  from  railway  for  acts  of  conductor  neither 

authorized  nor  approved  by  it.    Ill,  622. 
passenger  wrongfully  ejected  not  entitled  to  as  a  matter  of  right.    VIII, 

387. 
allowed  where  passenger  ejected  without  justification.    Ill,  666. 
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\ —  (Continued). 
Punitive,  —  may  be  awarded  where  passenger  ejected  by  use  of  ezoessiye 

force.    Ul,  270,  622,  992. 

may  be  awarded  only  where  negligence  is  wanton  or  gross.    VIII,  836w 

award  in  discretion  of  jury  when  pass^ger  wilfully  and  unlawfully 

ejected.    V,  536. 
—  assessment  of  in  case  of  assault  on  passenger  by  conductor  during  un- 
lawful ejectment  question  for  jury.    V,  629. 

for  second  eviction  after  refusal  to  accept  transfer.    VI,  123. 

——allowed   where  passenger   ejected   for   refusing   to   move   seat   where 

company  not  complying  with  statute  requiring  actual  separation  of  races, 

rV,  643. 

carrier  liable  for  punitive  damages  for  wanton  conduct  of  employee. 

V,22. 

father  cannot  recover  for  wanton  injury  to  minor  son  in  absence  of 

statute.    111,20. 
or  vindictive  awarded  for  injuries  to  child  one  and  one-half  years 

old,  struck  by  car  going  at  excessive  speed.    Vm,  684. 
damages  may  be  awarded  when  car   was   run  at  high  speed  in  a 

narrow  street  after  dark  and  the  gong  was  not  sounded  at  a  crossing. 

n,  311. 
not   recoverable   where   through   negligence  of  motorman   plaintiff's 

horse  was  frightened  and  plaintiff  injured.    Vin,  644. 

when  awarded  for  failure  to  stop  car  and  admit  passenger.    Vlll,  648. 

verdict  of  $500  for  loss  of  arm  not  deemed  to  include  punitive  damages. 

vm,  856. 
Exemplary,  —  it  is  for  the  court  to  say  whether  there  is  evidence  for  jury 

to  base  exemplary  damages  on.    Ill,  286. 
— *jury  may  award  where  assault  by  defendant's  employees  was  wanton, 

but  he  is  not  entitled  to  them  as  a  matter  of  legal  ri^^t.    IV,  522. 
may  be  awarded  for  wanton  assault  on  passenger  by  conductor.    Vm, 

862. 

brutal  conduct  by  conductor  justifying  exemplary  damages.    I,  771. 

proper  where  conductor  kicked  boy  boarding  the  car  as  a  passenger. 

in,  614. 
verdict  for  reversed  where  passenger  ejected  because  time  of  transfer  had 

expired  because  of  lateness  of  first  car.    IV,  42. 
may  be  awarded  where  by  reason  of  car  failing  to  stop  at  proper  dgnal 

plaintiff  missed  engagement  and  had  to  walk  three  miles,    m,  851. 

DEATH.     ( See  Adminiatrator;  ChUd;  Damages;  Eleotricitp;  Fire  Apparaiue; 
Passenger;  Pedestrian;  Speed;  Vehicle.) 

DERAILMENT.     (See  Appliances;  OhUd;  Employee;  Evidence;  Passenger; 
Pedestrian;  Vehicle.) 

DIRECTORS. 

Criminal  liability  for  injuries  to  passengers,  —  cannot  be  held  for  unleas 
guilty  of  gross  negligence.    11,  688. 
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BRAHfAOE.     {See  Streets  and  HighwajfS.) 

BUST. 

Ordinanoe  which  requires  railway  to  sprinkle  streets  to  prevent  raising  of 
dust  by  cars  is  valid.    VII,  143. 

EJECTIOlf  OF  PA88EWOEB8.     (See  Fare;  Passenger;  Transfers.) 

SLEOTRIGITT.     (See  Animals;  Employee;  Evidence;  Passenger.) 
Nuisance,  —  transmission  not  nuisance  per  se.    VI,  102. 
Degree  of  care,  —  company  required  to  exercise  highest  degree  of  care  to 

protect  persons  using  the  streets  from  injury  by  electric  current.    Ill,  254. 
Company  must  use  reasonable  care  to  protect  workmen  of  contractor  in  its 

employ  from  injury  from  electric  wires.    I,  639. 
Trolley  wires  under  telephone  wires,  —  due  care  in  maintaining  a  question 

for  the  jury.    Ill,  870. 
Fallen  wire,  —  doctrine  of  res  ipsa  loquitur  applied  to  case  of  boy  injured  by. 

ni,  859. 

proximate  cause  falling  of  wire,  not  defective  insulation.    Ill,  859. 

Bicyclist  claiming  to  have  been  injured  by  shock  from  fallen  wire,  —  held 

that  case  should  have  gone  to  the  jury.    II,  758. 
Person  injured  by  breaking  or  sagging  of  trolley  wire,  —  court  may  instruct 

jury  as  to  negligence.    VI,  685. 
Pedestrian  injured  by  broken  trolley  wire,  —  res  ipsa  liquitur  does  not 

apply.    VII,  361. 
Person  going  near  broken  charged  wire  after  warning  is  guilty  of  contribu- 
tory negligence.    IV,  908. 
Neglect  of  broken  charged  wires  affords  prima  facie  evidence  of  negligence. 

IV,  908. 
Stringing  wires,  —  care  required;  inspection  of  wires;  disarrangement.    VI, 

642. 
Defective  insulation,  —  company  held  liable  for  death  caused  by.    II,  362. 
N^ligence  of  company  when  plaintiff  injured  because  of  defective  insulation 

of  wires.    I,  639. 
Evidence  sufficient  to  find  insulation  of  feed  wire  originally  defective,    t,  639. 
Child  injured  by  contact  with  telephone  wire  charged  by  contact  with  trolley 

wire  as  result  of  storm,  —  negligence  because  of  defective  insulation  a 

question  for  the  jury.    IV,  487. 
Workman  killed  by  contact  with  imperfectly  insulated  wire  in  defendant's 

power  house,  —  company  held  negligent  and  intestate  not  guilty  of  con* 

tributory  negligence.    IV,  634. 
Workman  on  elevated  structure  injured  by  shock;   defective  insulation; 

inspection;  res  ipsa  loquitur.    V,  760. 
Painter  working  on  poles  shocked  because  of  defective  arrangement  and  insu- 
lation of  wires,  —  defendant  held  liable.    V,  527. 
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SLBOTRIGITT —  iOontmued). 

Employee  of  electric  light  ccnnpaiiy  injured  because  of  failure  of  troUej 

company  to  use  guard  wires,  —  negligence  and  contributory  negligence 

questions  for  jury.    IV,  413. 
Steam  railroad  employee  shocked  by  trolley  wire  stretched  orer  tracks, — 

presumption  of  negligence  arises.    Vm,  186. 
Lineman  injured  by  shock  from  span  wire,  —  negligence  of  defendant  not 

shown.    Vni,  178. 
Pedestrian  injured  by  lire  wires,  —  new  trial  granted  because  of  inaccurate 

charge  to  the  jury.    IV,  151. 
Person  shocked  by  electrically  charged  rail,  —  ret  ip§a  loquitur;  defendant 

not  an  insurer.    VI,  860. 
Bail  charged  with  electricity,  person  injured  by  contact  with  after  being 

wrongfully  forced  to  leave  car,  —  negligence  of  defendant's  employees  in 

not  warning  him  of  the  danger  and  his  own  n^ligenoe  are  questions  for 

the  jury.    Ill,  894. 
Ck>ntact  of  trolley  pole  with  steel  brace,  —  company  liaUe  for  extraordinary 

accidents.    VI,  671. 
Child  injured  by  contact  with  live  trolley  wire  broken  because  of  wire 

attached  by  third  party,  —  verdict  for  plaintiff  sustained.    Vin,  626. 
Duty  of  railway  company  to  protect  and  maintain  wires  in  safe  condition. 

Vra,  626. 
Fire  caused  by  live  trolley  wire,  —  evidence  held  insufficient.    FV,  1062. 
Motorman  injured  by  shock  from  controller,  —  prima  facie  case  of  n^igmoe. 

vn,  Wl. 
Current  of  interurban  railroad  interfering  with  electric  appliances  of  steam 

railroad,  —  injunction  will  not  lie.    VII,  127. 
Injury  by  falling  wire,  —  testimony  sufficient  to  justify  inference  of  negli- 
gence.   I,  763. 

ELEVATED  RAILBOAD*  (See  Abutting  Owners;  Additional  Servitude; 
Oonetruction  of  Raihoay;  Demages;  Bmment  Domain;  Employee;  Evi- 
dence; Pedeetrian,) 

EMIHEIIT  DOEUklK.  See  Abutting  Owners;  Additional  Servitude;  Evi' 
dence.) 

Statutory  authority  of  railway  to  condemn  land  and  cross  railroad.    I,  f73. 

Right  of  under  the  statute,    m,  145. 

Right  of  under  the  statute  in  construction  of  elevated  railway.    I,  749. 

Rights  of  railway  under  Minnesota  statute.    V,  531. 

Right  to  exercise  right  should  be  determined  in  the  condemnation  proceed- 
ings.   II,  193. 

Exercise  of  the  right  of  eminent  domain  is  necessary  before  railway  may 
enter  upon  and  appropriate  land  of  an  abutting  owner.     I,  357. 

Abutting  owners,  —  right  to  condemn  fee  of.    11,  806. 

Right  of  does  not  constitute  a  railway  an  interurban  railway.    VH,  605. 


Digitized  by 


Googk 


Indsx-Dioest  —  YoLijMES  1-8  Inclusive.  897 

(For  Index  to  Notes,  see  ante,  p.  ix.) 

BMHIEIfT  J^OMAXK— iOontmued). 
Land  already  appropriated  to  public  use  can  be  condemned  by  railway  only 

under  express  power  conferred  by  the  legislature  or  by  necessary  implica- 
tion, I,  173. 
Lands  of  another  railroad,  condemnation  of, — necessity  a  question  of  fact; 

what  may  be  condemned.    Ill,  93. 
Public  use,  —  interference  of  private  advantage.    VI,  102. 
Permission  to  lay  tracks  in  turnpike  does  not  confer  right  of  eminent  domain 

against  abutting  owners.    I,  735. 
Injunction,  —  party  aggrieved  by  ruling  is  not  entitled  to  injunction;  his 

remedy  is  by  appeaL    II,  193. 
Ck>mmissioner,  —  agent  of  railroad  in  procuring  ri^^ts  of  way  not  competent 

as.    VI,  764. 
Additional   lands   for   right   of   way,  —  condemnation   under   the   statute. 

in,  93. 
Additional  strip  of  land  along  right  of  way,  —  held  no  authority  to  condemn 

under  the  statute.    IV,  754. 
Consolidated  railroad  proper  party  to  continue  started  by  one  of  its  con- 
stituent companies.    Ill,  233. 
Condemnation  proceedings  by  lessee  authorized.    VI,  192. 
Impairment  of  right  by  leasing;  necessity;  compensation  to  joint  owners; 

appropriation  of  Catholic  school.    VI,  762. 
Condemnation  of  property  for  side  trades,  stations,  power  houses,  switches 

or  turnouts,  —  necessity  a  question  of  fact.    IV,  194. 
Transmission  line,  —  condemnation  of  land  for.    VI,  192. 
Construction  of  line  to  carry  high-tension  current,  —  consent  of  local  author- 
ities, when  not  necessary.    VIII,  92. 
Water  power,  —  right  of  railroad  to  condemn  land  for  water  power  upheld. 

IV,  1064. 
Damages,  —  compensation  should  be  for  damage  to  entire  tract  of  land  into 

which  condemned  portion  belongs.    II,  258. 

measure  of.    11,  733. 

Measure  of  damages  and  right  of  action  stated.    V,  21. 

Measure  of  damages  to  abutting  property  stated.    IV,  1077. 

Measure  of  damages  is  the  difference  of  the  value  of  the  real  estate  at  the 

time  of  appropriation  and  the  value  after  it  is  taken.    IV,  284. 
Measure  of  damages  is  the  entire  loss  sustained  by  the  owner  of  the  land. 

IV,  286. 
Measure  of  damages  for  land  takeh  by  railway.    VII,  40. 
Damages  on  account  of  construction  of  elevated  railroad,  —  date  of  beginning 

of  construction  should  be  considered;  award  subject  to  lien  for  mortgage 

debts,    ni,  360. 
Measure  of  damages ;  no  deduction  to  be  made  for  benefits.    V,  263. 
Measures  of  damages  same  for  interurban  railroad  as  for  steam  railroad, 

and  no  deductions  for  benefits  should  be  made.    IV,  287. 
Measure  of  damages,  —  reduced  mortgage  value  cannot  be  ooosidered.    IV, 

478. 

Vol.  8—57 
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BMniEirT  DOMAIK— (Con<m«^). 
Measure  of  damages  for  injury  to  land  by  emstnietion  of  raflway;  setting 

off  of  benefits.    VI,  759. 
Damages,  —  appreciation  of  value  of  property  because  of  oanstmetion  ol 

railway  not  to  be  taken  into  consideration  in  estimating  damages.    I,  714. 
Measure  of  damages  to  land  stated;  enhancement  of  value  may  be  considered. 

V,  im. 
Damages,  —  where  railroad  condenms  land  belonging  to  a  street  railway,  the 

fact  that  the  latter  intends  to  turn  such  land  into  a  park  should  not  be 

taken  into  consideration,    m,  866. 
Damages  resulting  from  danger  to  person  or  stock  of  owner  of  land  are  too 

remote.    V,  268. 
Competency  of  witness  testifying  as  to  value  of  land  condemned.    I,  714. 


(See  AmmaU;  AppUanoe$;  ChUd;  Eleotrioitff;  Bvidenee; 
Lease;  Park;  Passenger;  Pedestrian;  Vehicle, ) 

Conductor,  —  person  having  various  duties  on  a  coal  car  held  not  a  oq«- 
duetor.    IV,  445. 

Liability  for  tort,  —  plea  that  tort  was  committed  under  directions  of  em- 
ployer no  defense.    VII,  626. 

Ordinance  requiring  motorman  and  conductor  on  each  ear  does  not  apply  to 
trailers.    II,  902. 

Motorman,  —  negligence  held  question  for  the  jury.    IV,  83. 

Wanton  n^Iigence,  —  not  error  to  refuse  to  charge  specifically  as  to  motor- 
man's  wantonness  when  cause  sdtimitted  to  jury  entirely  on  his  faflure  to 
exercise  due  care,    m,  460. 

N^ligenoe  of  motorman  is  imputed  to  employer.    Vm,  76. 

Inexperienced  motorman  running  car  under  direction  of  experienoed  one^  — 
question  of  due  care.    IV,  39. 

Inexperienced  motorman  learning  under  direction  of  experienced  man*-* 
not  n^igence  to  cause  car  to  be  operated  by,  VI,  772. 

Motorman,  — erroneous  instruction  as  to  experience.    IV,  491. 

Intoxication,  —  jury  may  consider  evidence  as  to,  together  with  all  other 
evidence.    II,  120. 

Conductor  injured  running  car  for  sick  motorman,  —  company  liable  whta^ 
plaintiff  acts  as  an  emergency  assistant.    VIII,  266. 

Kules  as  to  signals  and  conduct  of  employees  in  badcing  cars  held  reasos- 
able,  and  not  a  question  for  the  jury.    I,  349. 

Pleadings,  —  allegations  of  incompetency  of  motorman,  defective  construe- 
tion  of  car  and  knowledge  of  defects.    11,  206. 

Scope  of  authority,  —  act  of  conductor  in  carrying  passenger  beyond  destina- 
tion and  allowing  to  alight  in  a  dangerous  place  without  warning  is  within 
scope  of  his  authority.    IV,  220. 

Scope  of  employment,  —  conductor  held  not  to  have  been  in,  calling  police- 
man as  a  joke  to  a  discarded  car  to  arrest  crooks.    IV,  469. 

arrest  and  prosecution  of  passenger  by  conductor  when  not  within. 

V,  22. 
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S—  iCantinued). 
Scope  of  employment,  —  company  liable  for  act  of  conductor  collecting  fares 

in  firing  pistol  on  refusal  of  passenger  to  pay  and  injuring  plaintiff,  a 

pedestrian.    V,  134. 
company  liable  for  acts  of  conductor  when  clothed  with  police  power. 

V,  146. 

—  company  held  liable  for  assault  by  inspector  in  examining  wound  of 
person  injured  by  car.    V,  338. 

motorman  leaving  post  to  wave  child  away  from  track  within  scope  of 

employment.    VI,  96. 
motorman  undertaking  to  push  heavily  loaded  wagon  to  clear  tracks  is 

acting  within  scope  of  employment.    VI,  568. 
•^—  conductor  wrongfully  ejecting  person  for  not  having  paid  fare  is  acting 

within  scope  of  employment.    VII,  862. 
Master  and  servant,  —  labor  on  Sunday  as  affecting  relation.    V,  828. 
Fellow  servant,  —  conductor  may  recover  for  negligence  of  company  even 

though  negligence  of  motorman  was  combined  with  that  of  defendant. 

IV,  668. 

whether  servants  of  same  master  are  fellow  servants  is  a  question  for 

the  jury.    I,  89. 
question  of  who  are  is  one  of  law,  but  on  what  based  is  for  the  jury. 

II,  166. 

—  there  must  be  consociation  in  the  same  department  of  duty  or  line  of 
employment.    VII,  834. 

o^—  rule  cannot  be.  invoked  where  negligent  employee  was  overworked  and 
suffering  from  loss  of  sleep.    V,  249. 

—  concurrent  negligence  of  defendant  in  using  unsafe  <^rating  system 
renders  defendant  liable  notwithstanding  negligence  of  fellow  servant. 

VI,  697. 

complaint  showing  act  of  fellow  servant.    VIII,  146. 

—  motormen  and  conductors  running  cars  on  same  line  are  fellow  servants. 

V,  868. 

———a  conductor  is  a  fellow  servant  of  a  gripman  or  motorman  on  another 
car.    n,  166,  633. 

oonductor  riding  home  cannot  recover  for  negligence  of  motorman;  Em- 
ployers' Liability  Act  not  applicable.    Ill,  724. 

person  on  car  qualifying  to  serve  as  conductor  is  a  fellow  servant  of 

motorman.    VII,  612. 

act  of  starter  sending  out  defective  car  is  the  act  of  a  fellow  servant 

to  a  oonductor.    Ill,  598. 

an  employee  being  carried  to  and  from  work  is  an  employee,  not  a  pas- 
senger,   in,  232. 

workman  employed  by  company  riding  in  workmen's  car  is  a  fellow 

servant  of  motorman.    V,  427. 

switchman  traveling  on  car  to  next  switch  is  a  servant,  not  a  pas- 
senger.   V,  828. 

lineman  and  driver  of  repair  wagon  are  fellow  servants.    IV,  768. 
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Fellow  servant,  —  watchman  is  a  fellow  servant  of  men  working  for  com- 
pany on  a  scaffold.    Ill,  72d. 

laborer  laying  tracks  is  a  fellow  servant  of  employees  in  charge  of  a 

car.    II,  206. 

conductor  and  motorman  on  different  cars  held  not  fellow  servants. 

VII,  941. 

motormen  on  different  cars  though  on  same  line  are  not  fellow  servants 

under  Kentucky  **  association  theory."    VII,  72. 

bam  man  and  motorman  are  not  fellow  servants.    IV,  190. 

foreman  in  car  bam  not  a  fellow  servant  of  a  member  of  the  bam  crew. 

IV,  206. 

car  starter  and  car  repairer  are  not  fellow  servants.    II,  803. 

workman  employed  by  company  riding  on  pass  is  not  fellow  servant  of 

motorman.    V,  614. 
linemen  who  set  pole  not  fellow  servants  of  linemen  afterwards  stringing 

wires  thereon.    IV,  507. 
employee  of  contractor  employed  by  railroad  is  not  a  fellow  servant  of 

latter's  employees  even  though  plaintiff  was  operating  a  car.    IV,  782. 

act  of  starter  in  starting  train  is  one  of  superintendence.    Ill,  678. 

exercise  of  superentendence  by  a  dispatcher  is  a  question  for  the  jury. 

V,  423. 

car  dispatcher  is  a  vice-principal.    VI,  106. 

bam  foreman  held  a  vice-principal.    Ill,  570. 

street  railway  not  within  provisions  of  Missouri  statute.    11,  633. 

Injured    through    negligence    of    superintendent,  —  company    held    liable. 

V,  433. 

Fellow-servant    Act    of    Missouri,  —  application    to    interurban    railway. 

VI,  106. 

Fellow  servant,  —  provisions  in  New  York  Railroad  Law  apply  to  street 
railways.    VIII,  348. 

Employers'  Liability  Act,  —  prior  complaint  in  common-law  action  not 
equivalent  to  notice  under  statute.    VI,  867. 

Employers'  Liability  Act  of  Indiana,  —  liability  for  negligence  of  switch- 
man.   II,  206. 

injury  by  employee  having  direction  of  plaintiff's  movements.    V,  273. 

Employers'  Liability  Act,  —  New  York  act  not  applicable  to  conductor  or 
driver  of  a  street  car.    Ill,  724. 

Employers'  Liability  Act  of  New  York,  —  when  case  does  not  ccxne  witiiin. 

VII,  899. 

Employers'  Liability  Act  of  New  Jersey  held  not  to  apply  to  employees  of 

street  railway.    VII,  364. 
Conductor  injured  because  of  incompetency  of  motorman,  —  assumption  of 

risk  when  having  knowledge  of  inoompetency.    VI,  757. 
Assumption  of  risks,  —  conductor  assumes  risk  from  known  inoompetencj 

of  motorman.    II,  805. 
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-  (Continued), 
Assumption  of  risks,  —  conductor  assumes  risk  of  collision  of  cars  while  he 

is  replacing  trolley.    II,  861. 
by  conductor  killed  by  derailment  caused  by  flat  wheel  and  other  defeo- 

tive  equipment.    VIII,  688. 

motorman  assumes  risk  of  collision  with  another  car.    II,  860. 

motorman  removing  trolley  pole  from  its  socket  held  to  have  assumed 

the  risk  of  electric  shock.    Ill,  432. 
motorman  assumes  risk  of  injury  if  he  fails  to  use  sand  on  slippery 

track.    IV,  4dl. 
a  motorman  familiar  with  the  methods  and  rules  of  backing  cars  as* 

sumes  the  risks  of  such  methods.    I,  340. 
foreman  crushed  between  car  and  partition  in  car  bam  held  to  have  as* 

sumed  risk.    IV,  837. 
a  lineman  of  years'  experience  assumes  risk  of  falling  of  defective  poles. 

I,  27. 
lineman  held  to  have  assumed  risk  while  adjusting  electric  cable. 

ni,  378. 
employee  engaged  in  oiling  cable  wheels  assumes  risk  of  foreman  n^leet- 

ing  to  warn  him  of  danger.    II,  804. 
employee  killed  by  passing  trudc  on  elevated  track  held  to  have  assumed 

risk.    IV,  838. 
employee  held  not  to  assume  risk  of  defective  flooring  of  which  he  had 

no  knowledge.    IV,  838. 
plaintiff  does  not  assume  risk  unless  defect  he  has  knowledge  of  is  a 

glaring  one.    V,  622. 
knowledge  of  risk  not  sufficient,  there  must  be  a  voluntary  exposure. 

IV,  407. 
employee  not  engaged  in  performance  of  duties  and  without  knowledge 

of  defects  of  switch,  has  not  assumed  risk.    I,  339. 
superadded  risks;  atmospheric  conditions;  presumption  of  knowledge  of 

employee.    VIII,  145. 
conductor  on  running  board  struck  by  pole  n^ligently  erected  held  not 

to  have  assumed  the  risk.    11,  288,  380. 

conductor  held  not  to  assume  risk  of  derailment.    IV,  786. 

motorman  does  not  assume  risk  of  defective  brake  when  informed  by 

proper  employee  that  car  could  be  used  with  safety,    m,  571. 
employee  engaged  in  moving  car  in  a  car  bam  without  proper  assist- 
ance held  not  to  have  assumed  the  risk.    IV,  206. 
a  servant  does  not  assume  the  risk  resulting  from  the  employment  of 

incompetent  coemployees.    I,  89. 
Injury  to  employee  falling  in  a  pit  in  a  ear  shed,  —  employee's  lack  of  dili- 
gence held  proximate  cause.    11,  802. 
Safe  place  to  work,  —  in  the  absence  of  rules  for  the  guidance  of  employees 

question  whether  plaintiff  was  provided  with  a  safe  place  to  work  was  for 

the  jury.    11,  803. 
master's  duty  does  not  require  following  up  details  of  work.    VII,  899. 


Digitized  by 


Googk 


902  IiTDEx-DioEST  —  Volumes  1-8  Iitclusivb. 

(For  Index  to  Notes,  see  ante,  p.  iz.) 

EMPIiOTEE —  {Continued). 

Safe  place  to  work,  —  company  liable  for  failure  to  furnish,  where  lingmm^n 

hurt  by  breaking  of  pole.    IV,  507. 
Conductor  falling  into  pit  in  repair  shop,  —  negligence  of  motbrman  in 

starting  car.    V,  761. 
Picking  up  tools  after  derailment,  struck  by  car,  —  held  not  bound  to  keqp 

lookout    VII,  696. 
Injury  to  employee  caused  by  defective  appliances;  liability  of  the  ccmipany. 

I,  339. 
Bee  ipsa  loquitur,  —  application  in  action  by  servant  against  master.    VI, 

616. 
Motorman  injured  by  shock  from  defective  controller,  —  prima  facie  case  of 

negligence.    Vn,  941. 
Motorman  injured  by  explosion  of  controller,  —  res  ipea  loqtUtur  does  not 

apply.    V,  623. 
Shocked    by    defective    controller,  —  presumption    of    negligence    rebutted. 

VI,  616. 
Injured    by    short   circuit,  —  n^ligence   of   def^idant   question   for    jury. 

rV,  839. 
Trolley  placed  on  wire  without  conductor's  ascertaining  whether  power  was 

on  car,  —  contributory  negligence.    VlII,  734. 
.  Conductor  killed  by  car  while  adjusting  trolley,  —  conduct  of  conductor  and 

motorman  question  for  jury.    V,  434. 
Brakeman  on  car  struck  by  sagging  trolley  wire,  —  violati<m  of  statute  as  to 

height  of  wire  palpable  n^Iigence.    VI,  860. 
Defective  brake,  —  where  superintendent  promised  motorman  he  would  repair 

defect,  a  finding  is  warranted  that  the  motorman  used  car  on  such  promise. 

in,  202. 
Defective  air  brake,  —  sufficiency  of  allegations  as  to  defect.    Ill,  202. 
Injured  because  of  flaw  in  brake  rod,  —  duty  of  company  to  furnish  safe  ap- 
pliances stated.    V,  272. 
Injured  by  step  giving  way,  —  negligence  of  defendant  question  for  the  jury. 

IV,  467. 
Alighting  from  moving  car,  injured  because  of  absence  of  step,  —  assump- 
tion of  risk ;  contributory  negligence.    VI,  766. 
Conductor  descending  from  top  of  car  injured  because  of  absence  of  step, — 

guilty  of  contributory  negligence  as  a  matter  of  law.    VIII,  223. 
Defective  track,  —  company  liable  for,  unless  motorman  was  negligent  in 

running  car  at  excessive  speed  over  it.    Ill,  570. 
Derailment  resulting  in  injury  to  employee,  —  admissibility  of  evidence  as 

to  cause  of  accident.    Ill,  669. 
Motorman  injured  by  "plow"  of  car  catching  in  slot  rail,  —  n^Iigenoe;  de- 
fective appliances.    VI,  774. 
Failure  to  sand  track  is  negligence  for  which  company  is  liable  for  injury 

to  motorman.    Ill,  220. 
Defective  turntable,  —  company  held  liable  for  injury  to  employee  caused  by. 

m,  669. 
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EMPZiOTEE — (Continued), 

Car  coupler,  injury  to»  through  negligent  starting  of  train,  —  under  the  facts 
jury  should  determine  the  manner  of  the  accident.    Ill,  678. 

Lights  at  curve,  —  company  not  responsible  for  failure  to  maintain,  though 
resulting  in  injury  to  a  motorman.    Ill,  571. 

Injured  by  defect  in  coal  car  of  railroad,  a  third  party,  —  defendant  street 
railway  not  responsible  for  inspection  of  such  car.    IV,  470. 

Injured  because  of  lack  of  red  light  <m  car  preceding,  —  company  held  liable. 
V,72. 

Conductor  injured  by  pulling  off  of  band  to  hold  sign;  defective  appliances. 
V,762. 

Objects  erected  in  close  proximity  to  the  tracks,  —  railroad  responsible  for 
injuries  to  employees  1^.    Ill,  86. 

Obstacles  beside  track,  —  conductor  injured  by  contact  with  pole  erected 
beside  track,  having  knowledge  of  its  position,  held  guilty  of  contributory 
negligence.    II,  835,  893. 

Pole  beside  tracks,  —  electric  light  company  not  responsible  for  injury  to 
employee  of  railway  by  collision  with  pole  placed  outside  of  railway  right 
of  way.    ni,  86. 

—  railroad  not  responsible  for  injiuy  to  employee  by  collision  with  tele- 
phone pole  erected  outside  of  its  right  of  way.    Ill,  830. 

Conductor  on  running  board  struck  by  pole,  —  not  charged  with  knowledge 
of  position  of  poles  as  having  nothing  to  do  with  their  inspection.    V,  342. 

-~-duty  of  company  to  warn  new  employee;  contributory  negligence. 
V,  829. 

Walking  along  running  board,  falling  from  car  because  of  jerk,  —  assump- 
tion of  risk;  contributory  evidence;  proof  of  negligence  of  motorman. 
VIII,  825. 

Conductor  injured  by  wagon  pole  driven  into  the  car,  —  liability  of  employer 
of  driver  of  wagon.    II,  120. 

Boarding  moving  car,  —  contributory  negligence  question  for  jury.    VII,  834. 

Conductor  injured  by  sudden  movement  of  car.    Vin,  734. 

Conductor  of  another  company  injured  by  sudden  jerk  when  his  car  was  being 
drawn  by  car  of  defendant,  —  latter  held  not  negligent.    IV,  837. 

Motorman  injured  in  head-on  collision  with  another  car  of  same  line,  —  con- 
tributory negligence  question  for  jury.    V,  521. 

Motorman  killed  in  head-on  collision  with  another  car,  —  held  guilty  of  con- 
tributory n^ligence  in  not  seeing  peril  in  time.    V,  619. 

Contributory  negligence  of  motorman  in  not  looking  a  second  time  at  car 
approaching  on  tracks  crossing  those  his  car  was  on.    I,  747. 

Injury  to  motorman  caused  by  collision  with  another  car  backing  up,  —  de- 
fective rails  held  not  the  proximate  cause.    I,  349. 

Motorman  killed  by  collision  with  another  car  after  being  given  right  of  way 
by  dispatcher,  —  contributory  negligence  question  for  jury.    V,  423. 

Injured  in  collision,  —  whether  method  of  dispatching  trains  reasonably  safe 
question  for  jury.    VI,  697. 
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-  iConimued). 
Motonnaii  injured  in  collision  caused  by  faUnre  of  company  to  eonlonn  to 

time  schedule,  —  negligence  question  for  jury.    VI,  775. 
Motorman  injured  by  collision  with  another  car,  —  held  guOty  of  contribu- 
tory negligence  in  yiolating  traflfe  rules  of  company.    V^  408. 
Motorman  injured  in  collision  with  another  car  after  leaying  turnout  by 

order  of  conductor  and  general  orders  of  superintendent^  —  ccmtributory 

n^^igence.    V,  844. 
Motorman  jumping  from  car  to  avoid  injury  in  collision,  —  emttnlmtory 

negligence.    VI,  106. 
Motorman  injured  in  collision  with  wagmi,  —  driver  of  wagon  held  negligent 

for  leaving  hcHrse  unattended.    V,  369. 
Insulting  language  by  conductor  to  passenger,  —  company  liable.    Ill,  694. 
Claims  for  wages,  —  a  trustee  under  a  mortgage  deed  is  justified  in  paying 

wages  due  men  who  have  strudc  that  operation  oi  road  may  be  resumed. 

1,37. 
Conductor  discharged  cm  complaint  of  patron,  —  latter  not  liable  in  damages, 

even  though  prompted  by  malice. 
Injury  to  lineman  by  fall  of  defective  pole,  —  company  not  negligent  after 

supplying  ^ropear  bracing.    I,  27. 
Lineman  climbing  pole  struck  by  roof  of  car,  —  question  of  plaintiiTs  due 

care  question  for  jury.    V,  461. 
Injury  to  employee  of  telephone  company  caused  in  attempting  to  reseue 

fellow  workman  in  peril  because  defective  insulation  of  wire  of  railway 

company,  —  latter  held  liable.    11,  362. 
Telephone  cMnpany  employee  shocked  because  of  disarrangement  of  trolly 

wires,  —  contributory  negligence  question  of  fact    VI,  642. 
Erecting  telephone  system,  killed  on  elevated  railway,  —  failure  to  show  free- 
dom from  contributory  n^ligence.    VI,  867. 
Volunteers  running  a  tower  car,  —  company  not  responsible  for  death  oi 

motorman  caused  by  their  act    III,  329. 
Carpenter  employed  by  defendant  injured  when  car  struck  girder, -^  coih 

tributory  negligence  question  for  jury.    V,  613. 
Carpenter  working  in  car  bam  injured  by  electric  shock,  —  oontribut<Nry 

negligence  question  for  jury.    V,  619. 
Laborer  employed  in  street  killed  by  car,  —  negligence  and  contributory 

negligence  questions  for  the  jury.    V,  47^ 
Person  employed  in  repairing  street,  —  duty  to  look  and  listen.    VI,  249. 
Working  on  pavement,  struck  by  car,  —  want  of  due  care;  custom  of  ringing 

gong  as  warning  not  established.    VI,  767. 
Working  between  tracks,  struck  by  car,  —  duty  of  motorman;  last  clear 

chance  doctrine.    VII,  469. 
Working  in  trench  under  track  so  engrossed  in  work  as  not  to  heed  gong,— 

guilty  of  contributory  negligence.    IV,  666,  663. 
Workmen  employed  by  third  party  in  trendi  strode  by  car,  —  contributory 

n^ligenoe.    V,  708. 
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Laying  gas  pipe  in  street,  struck  by  ear,  —  use  of  streets;  duty  of  motor* 

man;  last  clear  chance;  dniy  of  plaintiff;  sndden  moye  by  plaintiff  to  place 

of  danger.    VIII,  76w 
Street  cleaner  crossing  tracks  without  looking  is  guilty  of  contributory 

negligence.    VII,  173. 
Employee  of  subcontractor  on  construction  of  elevated,  —  company  owes  due 

care  to  ayoid  injuring  him.    IV,  407. 
Exemption  from  liability  by  contract,  —  company  not  relieved  from  liability 

for  injury  to  employee  of  subcontractor  on  construction  work.    IV,  407. 
Stool  for  motorman,  —  ordinance  requiring  is  not  unreasonable  nor  beyond 

power  of  municipalily  to  enact.    Vin,  747. 

BVIDishvxs.     (See  Appeals;  AppUanees;   C<m$enU  of  AhuiUng  Oionen; 

Damages;  BUctricii^;  Pranohiee;  Ineiruotiotis  to  Jury;  New  Trial;  Pae* 

eenger;  Speed;  Trial;  Vehicle,) 
Negative  and  positive  testimony,  —  relative  value  stated.    V,  603. 
Negative  testimony,  —  when  insufficient.    VI,  33. 
Conjectural,  —  cause  of  injury,  evidence  as  to,  held  not  too  conjectural  under 

the  evidence. 
Newly  discovered,  —  evidence  not  produced  on  first  trial,  when  not  newly 

discovered.    I,  58(k 
Cumulative  not  cause  for  new  trial.    IV,  44. 
Leading  question  cured  by  question  by  court.    VII,  802. 
Circumstantial  evidence  to  prove  case  when  passenger  killed.    VII,  423. 
Failure  to  produce  witnesses  by  defendant  may  not  be  considered  by  jury, 

when.    rV,  868. 
Interrogatories,  —  findings  on  evidentiary  matter;  form.    VIII,  199. 
Deposition  of  plaintiff  taken  by  defendant  admissible  on  cross-examination 

though  not  filed.    VII,  829. 
Conflicting  testimony,  —  conflict  does  not  arise  simply  because  one  witness 

testifles  contrary  to  another.    Ill,  317. 
in  case  of,  court  should  instruct  as  to  difference  between  interested  and 

disinterested  testimony,    m,  767. 
-~-duty  of  court  is  to  properly  instruct  jury  and  that  testimony  is  suffi« 

cient  to  support  the  verdict.    I,  793. 
where  testimony  of  plaintiff  and  defendant's  witnesses  conflict  it  is  for 

the  jury  to  determine  what  occurred.    I,  245;  III,  37. 
C6nfiicting  evidence  as  to  cause  of  injury,  —  question  becomes  one  for  the 

jury,    n,  664. 
Ccmflicting  evidence  is  to  be  determined  by  jury.    IV,  1006. 
Conflicting  evidence  requiring  submission  of  case  to  the  jury.    IV,  199. 
Conflicting,  —  evidence  imder  which  it  cannot  be  told  whether  the  car  or  the 

vehicle  ran  into  the  other.    IV,  346. 
Conflicting  testimony,  —  where  jury  not  clearly  wrong  verdict  will  stand. 

in,  823. 
Order  of  proof  is  always  discretionary  with  the  judge.    I,  668. 
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BVXDEH OB  —  ( Continued) . 

Order  of  proof  is  largely  in  the  discretion  of  the  court.    I,  793. 

Order  of  proof  when  plaintiff  has  shown  derailment  of  oar.    Vm,  272. 

Preponderance  of  eridenoe  defined.    V,  512. 

Preponderance  of  evidence  "  to  the  satisfaction  of  the  jury  "  is  not  required 
to  prove  negligence.    IV,  1042. 

Preponderance  of  evidence, — jury  may  consider  number  of  witnesses  as  aa 
element    IV,  207. 

Preponderance  depends  not  on  number  of  witnesses,  but  <m  wdgfat  of  testi- 
mony.   VIII,  68. 

Weight  of  evidence  for  jury  to  decide.    VIII,  352. 

Weight  of  evidence,  —  when  court  is  bound  to  declare  verdict  against  the 
weight  of  evidence.    IV,  858. 

case  where  verdict  should  set  aside  because  of.    VII,  334. 

—  court  need  not  charge  that  if  the  evidence  on  each  side  is  equal  the 
.  verdict  shall  be  for  the  defendant.    I,  630. 

—  erroneous  instruction  as  to,  in  case  of  passenger  alighting  from  car  in- 
jured by  its  starting  up.    in,  668. 

Sufficiency,  —  where  plaintiff  was  only  witness  for  herself  verdict  for  her 

held  against  weight  of  evidence.    HI,  716,  776. 
injury  to  passenger,  —  proof  required,    in,  588. 

—  verdict  based  on  showing  rails  were  raised  above  planking  held  against 
the  weight  of  evidence,    in,  417. 

Nature  of  injury,  —  agreement  between  declaration  and  testimony.    I,  400. 

Variation  between  pleading  and  proof  held  not  fataL    III,  563. 

Proof  required  of  injured  passenger  and  carrier,  respectively,    in,  588. 

Burden  of  proof  does  not  shift  to  defendant  on  showing  that  injuries  re- 
sulted from  a  derailment.    IV,  660. 

Burden  of  proof  on  issue  of  negligence  does  not  shift  during  trial.  IV» 
677,  682. 

Burden  of  proof  of  negligence  does  not  shift  during  trial.    IV,  1045. 

Burden  of  establishing  defendant's  negligence  is  on  plaintiff  throughout  the 
trial.    rV,  848. 

Burden  of  proof,  —  it  is  error  to  instruct  that  where  plaintiff  has  proved  he 
.was  a  passenger  and  was  injured  the  burden  of  proof  is  on  defendant  to 
show  it  was  not  guilty  of  negligence,    ni,  588. 
when  negligence  is  proved.    Ill,  588. 

—  is  on  administratrix  to  show  deceased  used  ordinary  care.     Vll,  224. 

—  when  shown  that  passenger  was  injured.    VIII,  262. 

— ~-heId   on   defendant   where   passenger   injured   by   explosion   of  fuse. 

in,  713. 
—-where  passenger  thrown  down  by  sudden  jolt    VIII,  585. 
—-on  defendant  to  show  derailment  was  accidental.    Vin,  272. 
— »-  is  on  company  when  accident  caused  by  breaking  of  appliance  to  show 

condition  of  things  to  exonerate  it  from  liability.    I,  253. 
J^  gestae,  —  expressions  of  pain  made  by  person  while  being  taken  from 

wreck  are  admissible.    VI,  605. 
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BVXDEHOE —  {Continued), 

Rea  geatcB,  —  expresaions  of  sufferings  are  admissible.    Ill,  11,  193,  043. 

evidence  of  mother  that  son  kicked  off  car  by  conductor  was  unconscious 

eight  hours  and  that  immediately  on  recovering  consciousness  he  stated 
that  conductor  kicked  him  off,  is  admissible.    VH,  698. 

statements  of  plaintiff  to  physicians  as  to  bodily  condition  are  com- 
petent   ni,  126. 

exclamation  of  passenger  made  after  falling  admissible.    IV,  301. 

exclamation  by  passenger  that ''  the  boy  is  off,"  when  a  boy  was  kicked 

off  the  car  by  conductor,  is  admissible.    VII,  608. 

-^—screaming  of  passengers  when  plaintiff  was  injured  in  alighting  not 
admissible  on  redirect  examination  of  conductor  when  defendant  obtained 
evidence  from  witnesses  in  another  form.    VIII,  654. 

—  remarks  of  bystander  are  not  admissible.    Ill,  151. 

—  statement  of  deceased,  killed  while  holding  frightened  horse,  as  to  being 
*"  the  biggest  fool  on  earth  "  inadmissible.    VIII,  104. 

statement  of  plaintiff  after  arriving  home,  some  distance  away,  held 

not  part  of.    V,  163. 

-~- statement  of  defendant's  superintendent  made  long  after  the  acoident 
is  not  admissible.    V,  240. 

-^—admissions  by  employee  not  a  general  agent  and  not  engaged  in  per- 
formance of  duty  are  inadmissible.    V,  376. 

evidence   as  to  arrest  of   motorman   and   conductor  not   admissible. 

Ill,  103. 

what  was  said  and  done  by  conductor  and  plaintiff  when  latter  was  car- 
ried l>eyond  destination,  going  and  coming,  constitutes  the  gist  of  the  action. 
I,  771. 

statement  of  conductor  to  passenger  after  accident  when  not  part  of. 

1,14. 

statement  of  conductor  made  some  time  after  is  not  admissible,    m,  606. 

subsequent  conduct  of  conductor  not  part  of.    V,  146. 

——invitation  of  conductor  to  boys  to  help  push  car  admissible  to  show 
conductor's  having  notice  of  boys'  presence.    VI,  462. 

<— in  action  for  assault  by  conductor,  profane  language  of  the  latter  it 
part  of  ree  gestae,    II,  6. 

report  of  insult  by  conductor  to  company  immediately  after  plaintiff  ar- 
rived home  admissible.    VI,  768. 

statement  of^  motorman  immediately  after  the  accident  as  part  of. 
I,  380. 

statement    of    motorman    three    minutes    after    accident    admissible. 

Vm,  621. 

—  motorman's  description  of  accident  made  some  time  after  is  admissible 
for  impeachment,  but  not  for  testimony,    m,  422. 

statement  of  motorman  made  eighteen  hours  before  accident  hearsay. 

VI,  603. 

statement  of  b3rstander  six  minutes  after  accident  and  reply  of  motor- 
man  admissible.    Vm,  621. 
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BVXDEHOE —  iOonimued). 
Res  gestcf,  —  Btatements  of  motorman,  conductor  and  bystanders,  admifld- 

ba%ot    VI,  706. 
Immaterial  statement  of  passenger.    I,  14. 

Written  statement  signed  by  plaintiff  is  admissible  to  impeach  his  testi- 
mony.   Ill,  144. 
Statement,  —  faUure  of  passenger  ejected  when  having  wrong  transfer  to 

make  statement  may  be  considered.    V,  792. 
Statement  of  employees  of  railway  that  they  were  not  instructed  by  com- 
pany to  carry  bundles  of  papers  not  admissible  in  action  by  person  struck 

and  hurt  by  bundle  thrown  off  car.    VII,  69(K 
Statement  of  motorman  made  after  the  accident  may  be  shown  to  discredit 

his  testimony.    V,  633. 
Statement  by  adjuster  of  railway  dfering  to  pay  plaintiff's  claim  in  full 

properly  admitted.    VII,  942. 
Statements  by  persons  to  employee  of  company  not  admissible.    II,  75. 
Statement  of  bystander  admissible  to  explain  evidence  admitted.    VIII,  521. 
Hearsay  evidence  as  to  former  injuries  is  not  admissible.    Ill,  103. 
Hearsay,  —  car   dispatcher's  order  given  over  telephone  may  be   proved. 

VI,  106. 
Conversation  with  conductor  as  to  place  where  plaintiff  wanted  to  get  df 

not  competent.    Ill,  126. 
Opinion  as  to  rate  of  speed  of  car  admissible.    VI,  806,  831. 
Opinion  as  to  width  of  street,  —  witness  may  testify  as  to  ability  of  teams 

to  pass  though  not  knowing  measurements.    VIII,  521. 
Opinion  of  real  estate  expert  as  to  damage  to  abutting  property  caused  bj 

building  of  elevated  railroad  held  admissible.    FV,  464. 
Opinion  of  conductor  as  to  swaying  of  car  admissible.    VI,  186. 
Opinion  of  physician  as  to  whether  plaintiff  is  permanently  injured  not  ad* 

missible.    VHI,  470. 
Opinion,  —  in  action  for  injuries  to  rider  of  motorcycle  injured  in  collision 

with  car  question  asked  of  plaintiff  as  to  whether  there  was  anything  he 

could  have  done  which  he  did  not  do  to  avoid  collision  does  not  call  for 

plaintiff's  opinion.    VHI,  744. 
Conclusion  of  witness  as  to  certain  facts  should  be  excluded.    I,  557. 
Conclusion  of  witnesses  that  motorman  had  no  time  to  stop  car  inadmissible. 

Vin,  194. 
Judgment  of  person  injured  as  to  possible  danger  admissible.    VI,  754. 
Credibility  of  witnesses  is  exclusively  within  the  province  oi  the  jury. 

IV,  200. 
Credibility  of  witnesses  for  jury  to  decide.    VIII,  352. 
Credibility,  —  physician,  as  expert  for  company,  competent  to  show  his  com- 

pensation  and  that  he  is  frequently  so  employed.    11,  153. 
payment  of  expert  witness  does  not  affect  competency,  but  may  his 

credibility.    II,  540. 

weight,  —  jury  are  the  judges.     IV,  83. 

Child,  —  correct  instruction  of,  to  credibility.    IV,  120. 


Digitized  by 


Googk 


l2n>Ex-DioEST  —  VoLUMBs  1-8  Inclusivb.  909 

(For  Index  to  Notes,  see  ante,  p.  ix.) 

BVXDEKOE  —  ( Continued) . 

Truth  of,  —  where  jurj  was  not  direeted  to  pass  on  certain  evidence  its 
truth  will  be  presumed  on  appeal.    IV,  6S5. 

Impeachment  of  defendant's  witness  by  defendant^  when  properly  excluded, 
I,  561. 

Impeachment  of  deceased  witness.    IV,  669. 

Witness  may  not  be  impeached  by  showing  that  he  refused  to  testify  at 
coroner's  inquest  on  ground  of  incriminating  himself.    V,  607. 

Falsity,  —  instruction  as  to  effect  of  false  testimony.    IV,  667. 

of  part  of  plaintiff's  eyidence  does  not  raise  the  presumption  of  the 

falsity  of  all.    I,  309. 

Bias  or  impartiality  of  witnesses  may  be  considered.    Ill,  70. 

Motorman  is  competent  as  a  witness  notwihtstanding  interest  or  bias,  m, 
111. 

Interest  of  plaintiff  may  be  taken  into  consideration  when  she  testifies  in  her 
own  behalf.    IV,  83. 

Surgeon  in  employ  of  defendant  examining  plaintiff  without  the  latter's 
knowledge  of  the  fact,  proof  of  such  relation.    I,  731. 

Prejudice  of  witness,  a  former  motorman,  may  be  shown.    Vin,  635. 

Precauticms  for  safety  taken  after  the  accident,  —  fact  may  not  be  shown. 
U,  436. 

Discharge  of  motorman  after  accident  may  not  be  shown.    VII,  914. 

Fact  of  placing  watchman  at  place  of  accident  after  derailment,  inadmissible. 
VII,  868. 

Ck>mpromise,  —  evidence  of,  is  not  admissible.    Ill,  65. 

Offer  of  settlement  may  be  admitted  in  rebuttal  of  plaintiff's  alleged  admis* 
sion  of  carelessness.    Ill,  126. 

Compromise,  —  when  plaintiff's  attempt  to  may  be  shown.    IV,  872. 

Release  of  claim  for  injuries  in  writing,  —  parol  evidence  to  show  additional 
agreement  improper.    Ill,  830. 

Similar  accidents,  —  evidence  as  to  admissible.    FV,  491. 

Similar  occurrences  at  that  particular  curve  and  at  other  curves  are  admis- 
sible.   Ill,  778. 

testimony  of  similar  derailments  admissible  only  where  they  happened 

in  same  locality  and  under  same  conditions.    II,  784. 

at  other  places  on  line  may  be  shown  where  horse  is  shocked  by  step- 
ping on  trades.    IV,  556. 

where  horse  caught  foot  between  rail  and  unnecessary  guard  rail  admis- 
sible,   vni,  25. 

removal  of  rotten  posts  near  one  which  fell  may  be  shown.    VIII,  38. 

admissible  in  case  where  conductor  on  running  board  was  struck  by  pole 

beside  track.    V,  342. 

evidence  as  to  prior  like  assaults  held  competent.    II,  245. 

—  evidence  as  to  scraps  of  conductor  with  other  passengers  not  admissible 
in  action  for  assault  <m  passenger.    VII,  944. 

Person  lying  on  track  helpless  from  drink  or  pleurisy  and  run  over,  —  evi- 
dence as  to  former  attacks  of  pleurisy  properly  admitted.    IV,  324. 
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BVIDElf  OB  —  ( Oontmue^) . 
Jerking,  —  evidence  as  to  experience  of  witness  admissible  in  rebuttal.    VI^ 

474. 
Similar  occurrences,  —  eyidence  as  to  missiles  having  been  thrown  at  cara 

at  certain  point  before  ezdaded  as  too  vague.    V,  504. 
Speaking  name  of  street  to  conductor  to  designate  stopping  place,  —  plaintiff 

may  be  asked  to  speak  it  as  on  night  of  accident    VIII,  32. 
Experiment  made  with  another  horse  at  the  same  place  as  the  collision 

properly  excluded  because  of  the  difference  in  speed  of  horses.    IV,  330. 
Custom  of  running  north-bound  and  south-bound  cars  on  certain  tracks  may 

be  shown  to  show  car  was  on  wrong  trade.    I,  71. 
Custom  in  stringing  wires,  —  evidence  held  not  to  have  established.    HI,  870. 
Custom  of  using  guard  wires  to  prevent  contact  of  trolley  with  other  wires 

admissible  where  lineman  injured.    IV,  413. 
Custom  of  company  to  allow  persons  of  both  races  to  stand  on  rear  platform 

may  be  shown.    FV,  558. 
Custom  not  to  have  racks  for  bags  and  parcels  admissible  as  to  exercise  of 

care.    VI,  189. 
Custom  of  giving  passes  to  employees  and  statement  of  manager  that  they 

are  given  as  part  consideration  for  services  admissible  to  show  pass  is  a 

gratuity.    VI,  674. 
Custom  of  company  to  adjust  claims  not  admissiUe.    VII,  291. 
Warning  to  others  than  plaintiff  to  keep  off  trestle  not  material.    I,  57. 
Flagging  systems  of  similar  railroads  may  be  shown.    VI,  697. 
Custom,  —  "  white  poles,"  evidence  as  to  admissible  to  show  customary  stop- 
ping places.    IV,  977. 
<—  to  allow  passengers  to  board  ears  at  car  bam,  —  evidence  as  to  admia- 

sible.    m,  709. 
-^— of  passengers  getting  off  at  stop  railroad  crossing,  though  not  a  stop 

for  disembarking,  admissible.    FV,  197. 
manner  in  which  deceased  usually  crossed  tracks  inadmissible.    Vm, 

336. 
— »-  where  person  daims  obstruction  of  view  by  wagon  six  or  seven  feet  high, 

defendant  may  show  that  ordinary  wagons  are  only  five  feet  four  inchea 

high,    ni,  933. 
Habit  of  person  injured  while  boarding  car  of  frequently  getting  on  and  off 

cars  in  motion  is  not  admissible.    V,  332. 
Habit  of  driver  of  vehide  driving  with  loose  rein  not  admissible  because  not 

tending  to  show  carelessness.    FV,  69. 
Eye  witnesses'  testimony  that  decedent  was  a  careful  and  cautiops  man,  inad* 

missible.    VI,  320. 
Habit  of  decedent  of  exercising  care  in  crossing  tracks  ;may  be  shown.    VII, 

547. 
Local  custom  as  to  right  of  way  of  fire  apparatus  may  be  shown  only  when 

alleged  in  declaration.    II,  732. 
Electricity,  —  court  will  take  judicial  notice  that  electricity  is  a  treacherous 

and  destructive  agent.    FV,  487. 
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BVIDEKOE —  (ConifUfied). 

Judicial  notice,  —  judicial  notice  will  be  taken  that  militia  were  called  out 
on  a  certain  date  to  suppress  a  strike.    Ill,  783. 

court  wUl  take  judicial  as  to  sunset  on  a  certain  day.    IV,  230i. 

will  be  taken  of  dereliction  of  railways  in  failing  to  provide  adequate 

accommodations.    V,  97. 

— ^  of  amount  and  character  of  traffic  on  street.    VI,  750. 

will  be  taken  of  fact  that  conductor  is  in  control  of  car.    VII,  474. 

will  be  taken  of  practice  of  passengers  desiring  to  have  car  stop  to 

simply  state  name  of  street.    VIII,  32. 

-~-will  not  be  taken  that  there  is  no  contrivance  to  prevent  trolleys  from 
becoming  detached  from  wires.    VIII,  252. 

will  be  taken  of  custom  of  equipping  cars  with  fenders.    VIII,  378. 

Fenders,  —  judicial  notice  will  be  taken  of  the  purposes  for  which  used. 
VI,  320. 

Expert  testimony  should  be  confined  to  probable  consequences  based  on 
reasonable  certainty.    I,  592. 

Expert,  —  admission  of  is  largely  within  the  discretion  of  the  court.  Vin, 
803. 

— ^-  answer  to  hypothetical  question  and  opinion  as  to  cause  of  injury  held 
proper.    Ill,  540. 

where  plaintiff's  expert  testifies  to  different  causes  than  those  alleged 

the  court  should  instruct  as  to  the  probable  causes.    Ill,  757. 

Surgeon's  testimony  as  to  plaintiff's  condition,  admissibility  of.    I,  309. 

Expert  testimony  as  to  whether  plaintiff  was  feigning  injury.    11,  84. 

is  needed  to  prove  nervous  condition.    Ill,  125. 

Physician  may  testify  as  to  future  pain  and  whether  swelling  is  traumatio 
or  edematic.    VII,  846. 

Szpert,  —  whether  plaintiff's  arm  was  fractured  by  fall  from  car  is  not  a 
subject  for  expert  evidence.    VIII,  138. 

"—testimony  of  physician  as  to  injuries  sustained  by  plaintiff  struck  by 
ear  while  crossing  street.    VHI,  682. 

testimcmy  of  physician  as  to  injuries  sustained  by  passenger.    Vm, 

692. 

Hypothetical  question,  —  physician  may  answer  though  he  did  not  see  plain- 
tiff for  some  time  after  accident.    VII,  586. 

Expert  testimony  as  to  instinctive  caution  of  pregnant  woman  while  alight- 
ing from  car.    VIII,  722. 

Expert  evidence  as  to  clouded  mentality  of  plaintiff  when  testifying  admis- 
sible as  to  question  of  contributory  negligence.    VIll,  602. 

Expert  testimony  as  to  cause  of  derailment  held  improper.    HI,  659. 

Insulators,  —  expert  testimony  as  to  admissible.    TV,  488. 

Expert  evidence  as  to  safety  brake,  when  not  admissible.    VI,  849. 

Expert,  —  plumber  not  an  expert  as  to  cause  of  settling  of  elevated  pillar. 
VI,  857. 

testimony  as  to  necessity  of  guard  rail  proper.    VII,  942. 

effect  of  fog  on  visibitity  of  lights  not  subject  of.    VII,  942. 


Digitized  by 


Googk 


913  Ikdxx-Dioest  —  Volitmbs  1-8  Ih^olubive. 

(For  Index  to  Notes,  see  ante,  p.  iz.) 

BVXDEMOB —  iOoniimted). 

Carlisle  Mortality  and  Annuity  Tables  will  be  admitted  in  eridsnee  withovi 

proof  of  their  correctness.    I,  57. 
Carlisle  tables,  —  error  to  admit  when  injuries  not  permanent.    HI,  772. 
Expert,  —  evidence  of  insurance  expert  as  to  expectancy  of  life  of  child 

killed  by  car  competent.    VIII,  378. 
Age  of  grandparents  and  ancestors  competent  in  action  for  death  of  child. 

VIII,  878. 
Examination  of  plaintiff's  injuries  before  jury,  — when  court  may  refuse 

request  of  defendant.    VII,  190. 
Personal  examination,  —  in  the  federal  jurisdiction  plaintiff  cannot  be  made 

to  submit  to  an  examination  by  a  physician.    IV,  83. 
Mental  condition  of  plaintiff  before  and  after  the  accident  may  be  shown, 

and  that  by  non-expert  witnesses.    Ill,  142. 
Mental  capacity  of  child,  properly  excluded  where  not  pleaded,  may  be  shown 

in  rebuttal.    IV,  254,  259. 
After  effects,  —  proper  to  show  probable  after  effects  of  injury.    HI,  859. 
Injury  to  horse,  —  evidence  showing  disposition  of  horse  before  and  after 

admissible  as  to  value.    11,  1. 
Nurse  hire,  —  evidence  as  to  amount  admissible  though  no  specific  sum 

alleged.    1,506. 
Loss  of  support  by  wife,  —  evidence  as  to  how  husband  lived  following  year 

without  support  or  services  of  wife  properly  excluded,    in,  54. 
Loss  of  profits  of  boarding  house  kept  by  wife,  —  estimates  of  profits  may 

be  introduced,    in,  54. 
Amount  of  doctor's  bill  for  attendance  on  plaintiff,  witness'  son,  held  inad- 
missible.   V,  603. 
Widow  of  deceased  may  testify  as  to  number  of  children.    VII,  434. 
Value  of  services  for  years  after  death  of  child  killed  by  car  competent. 

Vni,  378. 
Father's  salary  and  financial  ability  to  educate  child  killed  by  car  com- 
petent.   Vm,  378. 
Judges,  —  objectionable  remarks  by.    V,  146. 
Language  of  counsel  in  regard  to  inadmissible  evidence  not  groimd  for 

reversal  when  jury  was  not  infiuenced.    I,  627. 
Language  of  attorney  as  to  excluded  testimony  held  ground  for  reversaL 

n,  662. 
Negligence,  —  insufficient  evidence  as  to  negligence  of  motorman  in  handling 

car.    m,  625. 

sufficiency  of  evidence  as  to.    V,  763. 

of  plaintiff,  —  testimony  of  witness  for  plaintiff  that  the  tatter's  negli- 
gence contributed  to  the  injury  is  not  conclusive  on  the  plaintiff.    I,  394. 
Presumption  of  negligence,  —  proof  of  injury  not  sufficient  to  raise.    HI,  588. 
Proof  of  condition  of  intoxicated  passenger  alighting  at  dangerous  place,  — 

admissibility  of.    VI,  628. 
Evidence  of  intoxication  is  competent  to  show  contributory  negligenoe.    IV, 

99L 
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BVXDEHOfi —  (Conimued). 
Re^tatioB  ol  ttotofnum  lor  iBeompetflney  ud  reckleMiiess  iiia7  be  riioinu 

I,  89. 

ConducU^s  character,  —  eridence  aa  to  properly  rejected  when  ineompetencj 

not  alleged.    IH,  901. 
Acquittal  of  crime  where  wantonneet  in  issue,  —  eyidence  as  to  admissiUe. 

Ill,  622. 
Wanton  conduct  of  employee,  —  evidence  as  to  held  sufficient.    V,  22. 
Statutory   requirements,  —  violations   of   in   cwtstruetion   of   railway   not 

admissible  where  not  pleaded,    in,  689. 
Ordinances  declaratory  ol  rules  of  law  are  inadmissiUe.    Ill,  234. 
Ordinance  prohibiting  persons  jumping  on  or  off  moving  cars  is  admissible 

to  show  contributory  negligence.    Ill,  833. 
Ordinance  requiring  warning  at  crossings  admissible  though  not  pleaded. 

VI,  606. 
Violation  of  a  speed  ordinance  is  not  evidence  of  n^ligence.    V,  337. 
Speed  ordinance  admissible.    IV,  651. 
Ordinance,  —  admission  of  amendment  without  objection  instead  of  origianl 

not  reversible  error.    IV,  1005. 
Recommendation  iA  railroad  commissioners  as  to  a  safeguard,  admissible. 

II,  797. 

Regulations  of  the  company  as  to  method  of  operation  of  cars  is  competent; 

but  their  rejection  without  prejudice  is  not  reversible  error.    I,  854. 
Regulations  of  company  requiring  motormen  to  stop  at  a  certain  place  not 

relevant  when  plaintiff  was  unaware  of  them.    I,  273. 
Rule  of  company  requiring  car  to  stop  where  passenger  was  injured  admis- 
sible.   11,909. 
Rule  of  company  to  stop  car  at  railroad  crossing,  and  for  conductor  to  go 

ahead  and  signal  for  start  of  car,  competent  as  bearing  on  question  ol 

negligently  starting  car.    IV,  197. 
Rule  of  company  as  to  use  of  doors  by  passengers  and  care  in  use  of  doors 

by  employees,  admissible.    VIII,  770. 
Schedule  of  time,  —  admission  of  is  not  prejudicial  to  defendant.    Ill,  943. 
Rule  of  defendant  prohibiting  cars  passing  on  curves  admissible  to  show 

negligence.    Vm,  62. 
Rules  of  company  for  safety  of  third  persons,  —  violation  may  be  shown  to 

show  negligence  of  motorman.    11,  436. 
Rules  of  company  requiring  car  to  yield  right  of  way  to  fire  apparatus 

admissible  as  to  question  of  negligence.    IV,  205. 
Motorman,  —  evidence  of  duties  of  motorman  are  admissible  to  show  that 

he  recklessly  disobeyed  conductor's  orders.     Ill,  943. 
Refreshing  memory,  —  conductor  may  refresh  memory  from  report  written 

at  the  time  of  the  accident.    HE,  767. 
Privileged  communications,  —  question  of  not  raised  as  to  certain  documents 

prepared  by  defendant's  motorman.    VIII,  414. 
Report  of  accident,  —  company  may  be  compelled  to  produce  in  jurisdictions 

where  adverse  party  may  be  compelled  to  testily.    IV,  120. 
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BVXDEHOB —  (Continued). 

Diaooyery  of  papert  is  limited  to  those  pertinent  to  the  issue  and  does  not 

include  a  confidential  report  by  company  employees.    IV,  B9Z. 
Records  of  company  showing  incompetence  of  employees  admissible.    V,  504. 
FaUure  to  ring  bell  at  other  street  crossings  than  where  accident  took  place 

may  not  be  shown.    I,  759. 
Qong,  —  evidence  as  to  gong  being  defectiye  admissible  on  question  of  plain- 

tiTs  care.    VII,  802. 
Automatic  bell  at  crossing,  —  evidence  of  operation  at  indefinfiite  periods 

before  accident  admissible.    VIII,  280. 
Use  of  fenders,  —  improper  to  ask"  question  as  to  use  of  fenders  when  no 

testimony  introduced  to  show  improper  equipmoit  or  law  or  ordinance 

requiring  use.    I,  21. 
Distance  of  trolley  pole  from  track,  admissibility  of  evidence  as  to.    I,  240. 
Couplers,  —  evidence  as  to  kind  used  may  be  given  by  experienced  motorman. 

in,  0. 
Unusual  noise  or  motion  of  car,  —  evidence  as  to  admissible,    m,  711. 
Electrical  appliances  of  car,  —  evidence  as  to  admissible.    Vn,  215. 
Use  of  handhold  inadmissible  as  obvious.    Vni,  228. 
Pressing  down  of  sand-plunger  by  motorman  after  accident  may  be  shown. 

Vni,  818. 
Stopping  car,  —  admissibility  of  evidence  as  to.    V,  19. 

competency  of  showing  means  of.    I,  57. 

<—  distance  within  which  car  can  be  st<^ped,  —  propriety  of  question  as 

to.    1,67. 
distance  within  which  car  can  be  stopped,  expert  testimony  as  to.    I, 

484. 
expert  testimony  may  be  introduced  to  show  distance  within  which  a  car 

may  be  stopped.    Ill,  220. 
expert  evidence  as  to  distance  within  which  car  may  be  stopped.    VII, 

201. 
—  motorman  qualified  to  testify  to  distance  within  which  car  could  be 

stopped,    in,  292,  521.  

evidence  as  to  best  and  quickest  way  to  stop  car  admissible.    VIH,  803. 

not  error  to  allow  motorman  to  illustrate  method  with  his  hands. 

Vm,  803. 
hypothetical  question  restricted  to  distance  within  which  car  containing 

specified  passengers  could  be  stopped,  held  improper,    in,  521. 
hypothetical  question  as  to  distance  within  which  car  could  have  been 

stopped.    VIII,  674. 
hypothetical  question  should  exact  condition  of  track  and  street  and 

describe  equipment  for  stopping  car.    Ill,  577. 
eye  witness  may  testify  that  motorman  stopped  as  soon  as  possible. 

IV,  1013. 
Cause  of  accident,  —  plaintiff  need  not  show  why  car  came  to  sudden  stop; 

burden  is  on  defendant  to  show  freedom  from  negligence,    m,  505. 
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SVIDEKOE —  {Contimied). 

Passenger  frightened  by  electrical  disturbance  injured  by  jumping  from 
oar,  —  testimony  as  to  exoessiye  speed  and  incompetency  of  conductor  ad- 
mitted.   IV,  303. 

Speed,  —  qualification  of  witnesses  as  to.    IV,  974. 

technical  knowledge  not  essential  to  form  opinion  ms  to.    11,  631. 

opinion  evidence  as  to,  admissible.    II,  654. 

effect  of  curve  on  speed  may  be  shown,  and  that  by  an  expert  in  the 

running  of  steam  railroads.    I,  57. 

a  civil  engineer  accustomed  to  time  speed  of  cars,  who  was  a  passenger, 

is  competent  to  testify  as  to  speed  of  the  car.    I,  636. 

-^—  cross-examination  of  motorman  as  to  speed  of  particular  car  in  compar- 
ison with  others.    I,  821. 

^•^^ot  car  may  be  shown  by  opinion  of  witness.    Vni,  551. 

—~- occupant  of  vehicle  struck  by  a  car  is  competent  to  testify  as  to  speed 
of  car,  though  not  an  expert.    TV,  581. 

—^general  knowledge  of  witness  as  to  speed  cars  are  run  at  in  city  held 
admissible.    IV,  43. 

—  error  to  permit  plaintiff  to  testify  as  to  speed  that  "it  kx^ed  very 
fast.'*    in.    11. 

-^—evidence  as  to  speed  of  cars  at  same  place  ten  days  before  admissible. 

n,  231. 
»— -  evidence  of  speed  at  which  car  started  admissible,    m,  126. 

lateness  of  car  inadmissible  to  prove  speed.    VII,  942. 

where  motorman  is  shown  to  have  dashed  through  parade  at  hi^  rate 

of  speed  wilful  misconduct  has  been  shown.    Ill,  943. 
•—-municipal  ordinance  regulating  speed  of  cars  admissible.    II,  654. 
-——speed  ordinance  not  admissible  in  absence  of  evidence  that  it  was  in 

force  at  time  of  accident,    in,  460. 

evidence  as  to  violation  of  speed  ordinance,  though  not  pleaded,  is 

proper  as  bearing  on  question  of  general  n^ligence.    Ill,  572. 

witness  testifying  that  car  passed  at  rate  of  eighteen  or  twenty  miles 

an  hour  may  be  asked  by  the  court  whether  speed  of  ear  was  subject  of 

comment  by  himself  or  others  to  test  his  credibility.    VIII,  667. 
— »-  evidence  sufficient  to  find  speed  of  car  was  as  found.    FV,  1072. 

—  answer  to  hypothetical  question  as  to,  properly  ruled  out.    IV,  621. 
answer  of  witness  supporting  contention  as  to  excessive  speed  held  not 

incompetent  because  not  responsive,    n,  662. 
Physical  facts,  —  evidence  as  to  held  insufficient  to  refute  plaintiff's  evidence. 

Ill,  558. 
Grades,  cuts  and  curves  of  railway  may  be  shown  to  show  situation  at  point 

of  accident.    VI,  674,  697. 
Grades,  cuts  and  curves  of  railway  may  be  shown  to  disprove  contributory 

negligence.    VI,  697. 
Condition  of  pavement  where  deceased  drove  across  tracks  admissible.    VII, 

291. 
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BVXDEH  OB  —  ( Continue) . 
lC»p  of  loeality  may  be  adnitted  in  evktoiiee  m  well  m  qmwtium 

I,  55S. 
Loou9  in  quo  thickly  populated,  —  eridenoe  as  to  admisaible.    VIII,  803. 
Photographs,  —  admission  is  within  the  discretion  of  the  eonrt    III,  S23» 

shoidng  i^ysical  oonditions  at  time  of  accident  admissible.    YI,  166t 

of  scene  of  accident  taken  some  time  after  admissiMe.    Till,  2M. 

and  diagrams  of  plaoe  at  accident  are  admissible.    VIII,  865. 

Model  to  illustrate  position  of  tracks  and  pli^form  adminsiUe  in  discretion 

of  court    Vn,  M. 
Condemnation  proceedings,  —  Jury  must  determine  to  what  WitnMses  th^ 

will  give  the  most  credence.    IV,  285. 
Eminent  domain,  —  competency  of  eridenoe  to  show  diminution  of  vnhie  of 

property.    IV,  478. 

testimony  as  to  damage.    IV,  480i 

Bules  of  in  action  by  abutting  owner  on  coostmetion  aad  operatioB  of  ele- 
vated railroad.    I,  78. 
Ownership  of  railroad,  —  proof  of.    V,  666. 
Ownership  of  road  by  defendant  must  be  proved.    Vn,  906. 
Kotice  to  company  as  to  condition  of  street  crossing  it  had  torn  up  and  was 

bound  to  relay,  admissibility  of.    I,  121. 
Justification  for  plaintiff's  leaving  car  while  in  motion  may  be  shown.    I,  780. 
Age  and  size  of  parties^  —  evidence  as  to  oompetent  in  action  for  assault  by 

conductor.    II,  5. 
Passenger,  —  fact  that  boy  had  twenty  cents  with  him  is  competent  to  show 

he  intended  to  become  a  passenger  and  not  to  steal  a  ride.    FV,  183. 
Time,  —  evidence  as  to  hour  of  day  when  crossing  most  used  admiseible. 

VIII,  803. 
Identity  of  defendant,  —  evidence  admissible  to  show.    VIII,  772. 

EXECUnOH  AGAIirST  PBBSOH.     ( See  Paumger.) 

EXPRESS  OOMPAHT. 

Employing  electric  railway  for  transportation  purposes  is  a  common  carrier; 
railway  may  limit  its  express  business  to  a  single  company.    V,  363^ 

EZTEHSIOK.     (See  Frano1U$e.) 
What  constitutes,  —  constructi<jp  of  an  entirely  new  road  for  a  distance  of 

seventy  miles,  which  will  beccnne  the  main  line,  is  not  an  extension.    IH, 

725. 
CouBtruction  of  line  to  carry  high-tension  current, — ^when  not  eztemdon; 

consent  of  public  service  commission.    VIII,  02. 
Extending  franchise  of  main  line  not  extension  of  brandi  line;  ocmsoiidation 

does  not  extend  franchise  of  consolidated  company.    V,  810. 
Ck>struetiott  of  tradrs  in  streets  where  tra^  are  already  Mttheriied,  mider 

the  statute.    I,  721. 
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r—  iContiMied). 
Certificate  of  public  convenience  and  neeeflslty  under  the  New  York  statute. 

n,  762;  III,  726. 
Filing  exemplification  of  rec(Mrd  authorizing  under  the  statute.    I,  721. 
Ordinance  authorizing  ctmstruction  of  loop  construed.    VIII,  755. 

FAUS  mPRISOlfiaBirr.    (See  PoMen^er.) 


(See  Abutting  Owners;  OkUd;  ComHtuthml  Law;  Fmmckite;  Pat- 
r;  Tickets;  Tranafers.) 
Bate  of  fare  is  a  question  for  determination  of  Icgidature,  not  of  courts. 

V,  718. 
Legislature  of  New  York  has  power  to  fix.    VII,  574. 
Ordinance  regulating  held  within  power  of  city.    VIII,  575. 
Town  selectmen  in  granting  location  to  railway  may  not  fix  rate  of  fare  under 

the  statutes.    11,  450. 
Franchise  containing  conditions  as  to  fare  imposes  a  contractual  obligation. 

111,85^ 
Contract  with  village  for  reduced  fare  on  grant  of  additicmal  franchise  con- 
strued.   VIII,  421. 
Railway  subject  to  franchise  granted  by  village  notwithstanding  franchise 

granted  by  a  town.    I,  30<(. 
I^mit  within  boundaries  of  city  applies  to  territory  thereafter  added  to  city. 

VII,  88J>. 
Ordinance  regulating  within  city  limits  applies  to  territory  annexed  to  city. 

Vn,  945. 
Merger  of  cities  and  towns  in  Greater  New  York  did  not  change  obligations 

%9  to  fares.    VIII,  106. 
Consolidation,  —  effect  of  on  rates  of  fare.    Ill,  707. 
Interurban  railway  not  authorized  to  raise  fare  on  purchase  of  competing 

lines  under  conditions  of  franchise.    V,  515. 
Five^ient  fare  on  street  surface  railroads  not  applicable  to  leased  steam  or 

elevated  roads.    V,  718. 
Rate  as  fixed  on  assets  of  consolidated  railway.    VIII,  117. 
Agreement  between  railroad  and  street  railroad  that  former  will  not  reduce 

rates  during  a  limited  period  is  not  contrary  to  public  policy.    Ill,  636. 
Rate,  time,  place  and  manner  of  payment,  —  right  of  company  to  adopt  rules 

for.    V,  837. 
Regulation  of  company  held  reasonable  which  required  payment  o{  additional 

fare  on  changing  from  motor  to  trailer.    V,  1. 
Reasonableness  of  rule  requiring  passenger  to  pay  another  fare  if  he  leaves 

the  station  platform.    VI,  850. 
Rule  of  company  prescribing  $2  as  maximum  amount  for  which  conductor 

will  make  change,  held  reasonable.    VI,  447,  592. 
Passenger  tendering  ten-dollar  bill  in  violation  of  rule  of  company  may  be 

ejected.    V,  837. 
Worn  coin,  —  tender  of.    VII,  114. 
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TABM—iCtmtmued). 

Canadian   coin,  —  passenger   ejected   from   on   tendering  held   wroDgfnlly 

ejected.    VUl,  762. 
Extra  fare  may  not  be  collected  on  ground  that  railway  is  acting  as  agent 

for  bridge  company.    VII,  574. 
Sxoessiye,  —  company  not  liable  for  diarge  of  excessiye  fare  when  made  in 

good  faith.    U,  807. 
Penalty  for  overcharge,  —  exonption  under  New  York  statute  applies  to 

mistake  not  amounting  to  gross  negligence.    IV,  828. 
Action  by  township  for  noncompliance  as  to  rates,  —  abutting  owners  not 

proper  parties.    Ill,  709. 
School  children's  fares,  —  public  schools  include  what.    VIII,  441. 
Ordinance  requiring  half-fare  for  pupils  construed  to  include  students  in 

business  college.    V,  841. 
Intersecting  lines,  —  railways  held  intersecting  lines  and  required  to  give 

"  labor  tickets  "  and  transfers,    m,  856. 
Interurban  company  required  to  sell  family  tickets  on  cars  under  condiUoiis 

in  franchise.    V,  515. 

rEEXO W  SEBTAHT.     ( See  Employee. ) 

FB^IGES* 

Railway  not  liable  for  failure  to  fence  right  of  way  under  the  New  York 
statute  where  highway  intervenes  between  railway  and  land.    Ill,  706. 

Interurban  railway  required  to  fence  right  of  way  under  the  statute  eveft 
where  located  in  highway.    V,  577. 

7E1IDEB8.     (See  Applianoee;  O^netitntUmal  Law;  Evidence;  Paeeenger; 
Pedeetrian^) 


Cutting  hose  across  track  by  car  held  proximate  cause  of  loss  by  fire.    HI,  21. 

TOLE  APPARATUS.     (See  Conatitutianal  Law;  Evidence.) 
Right  of  way,  —  driver  of  truck  may  assume  that  motorman  will  give  him 

right  of  way.     II,  781. 
Crossing  track  struck  by  car,  —  relative  rights  in  use  of  streets;  duty  of 

driver  and  motorman.    VIII,  697. 
Injury  to  fireman  riding  on  truck  by  collision  with  car;  conduct  of  firemen 

to  be  judged  by  their  knowledge  of  a  provision  of  the  city  charter  giving 

them  right  of  way.    I,  581. 
Ordinance  giving  fire  apparatus  right  of  way  admissible;   construction  of 

ordinance.    V,  296. 
Ordinance  giving  right  of  way  to,  not  applicable  where  passenger  injured  in 

collision  of  fire  apparatus  with  a  car.    Vll,  341. 
Fire  engine  crossing  track  struck  by  car  hidden  by  obstruction,  ^  contribu- 
tory negligence  of  driver  a  question  for  the  jury.    IV,  205. 
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FIBB  APPARATUS— ((7on«ifit«€(f). 

Crossing  track  in  front  of  stationary  car  which  suddenly  started  up,  —  c<m- 

tributory  negligence  of  driver  a  question  for  the  jury.    Ill,  680. 
Crossing  track  struck  by  car,  —  contributory  negligence  question  for  jury. 

VII,  921. 
Injury  to  fireman  riding  on  fire  apparatus  by  collision  with  car;  contributory 

negligence;  due  care.    I,  196,  821. 
Colliding  with  car,  —  contributory  negligence  of  fireman  remaining  on  truck 

about  to  collide  with  car.    VIII,  674. 
Struck  by  car,  —  care  required  of  driver;  violation  of  city  ordinance  by  rail- 
way; contributory  negligence  question  for  jury.    VIII,  463. 
Look  and  listen,  —  rule  as  to  length  of  time  plaintiff  is  required  to  lode  and 

listen.    1,821. 
Hose  wagon  struck  by  car,  —  negligence  of  motorman.    VI,  44(K 
Colliding  with  car,  —  negligence  of  motoneer.    VI,  290. 
Presumption  in  favor  of  driver  in  assuming  conduct  of  defendant's  servants. 

I,  821. 
Speed,  —  rule  as  to  what  plaintiff  is  expected  to  know  of  the  speed  of  an 

approaching  car.    I,  821. 
Sound  of  gong  of  fire  vehicle,  —  efficacy  question  for  the  jury.    I,  821. 
Imputed  negligence,  —  negligence  of  driver  not  to  be  imputed  to  hoeeman 

riding  on  cart.    V,  296. 
Struck  by  car,  —  negligence  question  for  jury;   negligence  of  driver  not 

imputed  to  plaintiff.    VI,  762. 
Rules  of  fire  department  issued  to  members  only,  not  admissible.    V,  296. 
Fireman  getting  into  wagon  injured  by  collision  with  trolley  pole  in  street,  ^ 

negligence  in  locating  pole  question  for  jury.    VI,  637. 

FIREMEN.     ( See  Fire  Apparaitu. ) 

F&AHOHISE.     (See  Constitutional  Law;  Construction  of  Railway;  Eoften' 

sion;  Fare;  Lease;  Monopoly;  Passenger;  Railroad;  Removal;  Streets 

and  Highways;  Transfers.) 
Construed  strictly.    V,  810. 
Municipality  may  not  grant  greater  powers  than  allowed  by  statute.    VII, 

674. 
Municipality  may  not  enlarge  powers  given  by  charter.    VIII,  688. 
Grant  of  franchise  by  a  municipal  council  is  a  legislative,  not  judicial, 

function.    I,  808. 

by  municipal  corporation,  —  nature  of.    V,  343. 

power  of  municipality.    VI,  780. 

quorum  of  municipal  council  necessary  to  take  action;  illegal  voting  in 

council.    I,  808. 
authority  of  common  council  under  the  statute;  ordinance  not  subject 

to  revision  because  of  inexpediency  or  impropriety.    I,  834. 
parol  evidence  admissible  to  show  council  had  not  convened  in  spite  of 

the  record  of  proceedings.    I,  808. 
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Qnni  of  franobiae,  —  restrietioM  la  ordinaiioe  bdd  raMowMe,  and  altar  Igog 

use  of  privileges  railway  and  its  suooeasors  are  ameaable.    IV,  719*. 
eondiUoiis  iwpnsod  bj  vote  of  electors  are  not  binding  on  aeieetaen. 

I,30a. 
*—  does  not  eonfer  rigbt  to  ereet  signal  tower  in  street.    V,  42» 
ordinance  does  not  aifect  rigbts  of  abutting  own«s  to  oompensation  as 

eoadifion  precedent  to  placing  tracks.    I,  8S4. 
Granted  pending  an  injunction  is  void.    IV,  24. 
Conflicting  grants,  —  subeeqfuent  grantee  may  not  interfere  materiaUy  witb 

first  grantee's  use  of  street    11,  806. 
Time  for  ccmstruction,  —  connecting  lines  may  be  constructed  after  expira* 

tion  of  time  prescribed  for  construction  of  railway.    U,  487. 
—^action  by  townsbip  not  required  to  complete  forfeiture  wben  road  not 

constructed  witbin  time  allowed.    Ill,  769. 
— ^wbere  time  bas  expired  a  state  of  facts  excusing  delay  must  be  sbown; 

an  injunction  against  building  a  small  part  of  tbe  line  is  not  a  sufBeicnt 

excuse.    FV,  176. 
Condition  that  unless  company  constructed  an  authorised  extensiim  witbin 

one  year  all  franchises  granted  be  void,  held  reasonable.    I,  679. 
Extension,  —  designation  of  additional  streets  for  laying  tracks  is  not  an 

axtension  of  period  during  which  rigbts  under  original  franchise  were 

made  exclusive.    II,  260. 
— ^- reeolution  of  city  council  when  duly  adopted.    U,  260. 
— ^-of  corporate  existence  under  New  Jersey  statute.    IV,  761. 
Notice  of  application  for  franchise  under  tbe  statute*  requirements,  purpose 

and  publication.    I,  806. 
Certificate  of  necessity;  injurious  competition  by  paralleling  steam  railroad. 

VI,  866. 
Ctardinanoe  requiring  railway  to  obtain  permit  and  give  bond  b^ore  eommene- 

ing  work  does  not  interfere  witb  franchise.    V,  602. 
Construed  as  to  what  streets  may  be  used  thereunder.    VII,  261. 
Granting  use  of  street  is  exclusive  to  all  others  desiring  to  use  the  street  lar 

a  bimilar  purpose.    Vn,  261. 
Abandonment,  —  acts  not  amounting  to.    IV,  873^ 
Forfeiture   for   nonuser,  —  adjudication   that   defective   rails   constitute   a 

nuisance  does  not  effect  a  forfeiture.    VII,  631. 
Forfeiture,  —  action  for  must  be  brought  by  attorney-general.    VII,  581. 
Lapse  of  because  of  non*acceptance^  —  acceptance  essential   to  vesting  of 

grant    VHI,  688. 
Assignment,  —  obligations  imposed  on  assignee,    m,  31. 
Authorizing  construction  of  switch  over  sidewalk,  —  ordinance  construed; 

not  invalidated  because  of  smallness  of  charge.    V,  363. 
Condition;   removal  of  tracks  to  center  of  road;   forfeiture;   compliance 

impossible.    V,  818. 
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B—  iCtrntmned). 

Piaymeut  ol  bonua  and  tax  «n  oan  used ;  oontract  to  make  oertain  pajmeBi^ 
in  lieu  of  amounta  required  under  franchise;  payments^  when  due;  inter- 
est   Vra,  716. 

Money  deposited  with  city  by  prospective  railway  to  cover  cost  of  paving 
may  be  recovered  when  franchise  expires  without  railway  being  con- 
structed.   VII,  940. 

Rights  of  certain  railroads  in  Atlantic  avenue  in  New  York  City.    VTI,  398. 

Connection  of  suburban  lines  authorized  under  franchise  to  construct  railway 
through  streets  of  oertain  villages  of  county.    II,  487. 

Extension  of  city  boundary  held  to  have  deprived  county  of  jurisdiction  over 
railway.    lU,  19. 

Traction  companies  act  of  New  Jersey  authorises  acquisition  and  operation 
of  street  railway  being  operated  without  legal  authority.    V,  099. 


(See  Can,) 

micnr  OF  HOmSBS.     (See  AnimaU.) 

WSE.     (See  Applianoea;  Bvidenee;  Pa99enger;  Presumption.) 

FUTUIUI  UVmSBJXS.     (See  Damagee;  Bvidenee.) 

OOKO.     (See  Applianoee;  Child;  Bvidenee;  Paaeenger;  Pedeetrian;  VekiOe.) 

OOVJUUimarr  OWHEBSKIP.     (See  ConeUtutiondl  Law.) 

GRADE  OBOUOrO.     (See  Croeeing  RaUroad  by  Street  BaiUoay.) 

BBABItZOHT.    (See  Applianeee;  Bioyeliet;  Bvidenee;  Pedeetriam;  VeUeU.) 

BXOBWAT8.     (See  BtreeU  and  Highway:) 

HOB8E.     ( See  AnimaU;  VekAoU. ) 

HUXAIIITABIAH  DOCTBIHB.     (See  Ammaie;  BieyeUet;  Child;  Mw^ 
ployee;  Paseenger;  Pedestrian;  Vehicle.) 

IMPUTED  EEOLXaSNCE.     (See  Child;  Vehielee.) 

mDEPENDEHT  OOIITBAOTOB.     (See  Bmployee;  Paesenger,) 

nnPAHT  SUIJUBIS.    {Bee  Child.) 

nUUVCTIOH.     (See  Ahutting  Owners;  Conetruetien  cf  BaUwwy;  Tro/dka.) 
Suit  on  injunction  bond;  recovery.    VI,  263. 
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XHSOLVEHCT. 

Receiver  €m\j  necessary  pmrty  defendant  in  action  to  abate  nnisance.    VI^ 
031. 

OrSTBUOnOire  to  JUBT.     (See  AppUanoes;  BicyolUi;  Child;  Damage$; 

Employee;  Evidence;  Fire  Apparaiue;  Paeeenger;  Pedeefricm;  Speed; 

Traoke;  Vehicle,) 
General  instruction,  —  where  court  has  instructed  generally  as  to  rights  of 

parties,  it  may  refuse  to  instruct  as  to  a  general  proposition  of  Uw. 

m,7#. 
Scope  <^  charge,  —  instructions  to  jury  should  be  limited  to  facts  and  the 

rules  of  law  which  apply.    J,  854. 
Instructions  can  be  made  only  on  issues  raised  by  pleadings  and  evidenee. 

IV,  906. 
Properly  refused  where  not  directed  to  any  issue  raised.    IV,  206. 
Pleadings,  —  instructions  must  conform  to.    VIII,  666. 
Court  must  charge  contentions  of  either  party  when  in  issue.    V,  146. 
Instruction  need  not  state  all  the  law  of  the  case.    IV,  190,  202. 
Instructions  omitting  essential  facts  or  elements  are  erroneous  where  verdiet 

directed.    Vm,  145. 
Instructions  undertaking  to  make  prominent  certain  testimony  are  not 

favored.    IV,  661. 
Request  to  charge  may  be  denied  when  subject  covered  by  other  instructions. 

IV,  661. 
Charge  fully  covering  requests  need  not  be  in  exact  language  requested. 

1.67. 
Covering  same  ground,  —  properly  refused.    Ill,  323. 
Inconsistent  propositions  presented.    Ill,  234. 
Inconsistent  theories  of  negligence  presented.    Ill,  472. 
Negligence,  —  proper   instruction   as   to   when   negligence   may  be   found. 

m,23. 
erroneous  charge  as  to  when  act  not  declared  negligence  by  statute. 

in,  76. 
Proximate  cause,  —  vague  and  confusing  instruction  as  to.    I,  83d. 
Abstract,  —  instructions  held  erroneous  as  abstract.    IV,  36. 
Misleading  instruction  is  properly  refused.    IV,  128. 
Contradictory  should  not  be  given.    VllI,  362. 
Instructions  are  not  to  be  considered  as  distinct  propositions  of  law,  but  are 

interdependent  members  of  the  entire  charge.    IV,  208. 
Referring  to  several  counts  of  declaration,  though  no  evidence  to  sustain 

some  of  the  counts,  is  not  improper  though  not  approved.     Vlil,  470. 
Requests  for  not  put  in  separately  may  be  all  refused  if  one  bad.    VIII,  699. 
Peremptory  instructions,  —  what  court  is  to  consider  on  motion  for.    IV, 

269,262. 
Nondirection  not  error.    V,  632,  649. 
Improper  instruction  prejudicial  to  successful  party  is  not  ground  for  re> 

versal.    1, 492. 
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XNSTBUOnOHS  TO  JVUT -^  {Contmued). 

Clerical  omissions  and  verbal  inaccuracies  do  not  constitute  reyersible  error. 

IV,  292. 
Erroneous  when  not  harmless.    IV,  1032. 
Province  of  jury  is  invaded  by  an  instruction  that  facts  constitute  prima 

facie  proof  of  negligence  in  absence  of  statutory  expression.    IV,  151. 
Presumption  that  jury  followed  instructions.    IV,  1077. 

nrnatUBBAH  RAZLWAT.     (See  Abutting  Ovmere;  Additional  Servi' 
tude;  Railroad,) 

ZHTOZZGATIOH*     (See    Employee;    Evidence;    Paeeenger;    Pedeetrian; 
VehicU.) 

JOINT  DEFEIIDAJITS. 

Action  against  street  railway  and  driver  of  vehicle  for  injury  to  pedestrian 
on  sidewalk  by  vehicle  thrown  against  him  by  car  proceeding  around  curve. 
Vni,  647. 

JOUfT  JUDOMISII  TS« 

Reversal  as  to  one  defendant  does  not  involve  reversal  as  to  others,    in,  80. 

JOUfT  TOBT  FEA80B8. 

Nonsuit  properly  granted  when  two  railways  were  sued  jointly  but  no  joint 
relation  was  shown,    m,  754. 

JUBZOIAL  KOTZGE.     ( See  Evidence. ) 

JUBISDZGTIOlf.     (See  Conetitutional  Law.) 

Right  of  plaintiff  to  recover  is  governed  by  lew  loci  and  not  by  lew  fori. 

V,72. 
Law  of  place  of  accident  governs.    VTII,  597. 
Court  of  equity  may  not  interfere  with  prosecution  of  criminal  offenses  under 

an  ordinance.    V,  156. 
Local  decisions  are  persuasive  in  action  in  federal  court.    V,  445. 

J1JBOB8. 

Qualifications, — relations  that  do  not  disqualify.    I,  246. 

Taxpayers  are  not  disqualified  in  an  action  by  city  against  railway.    I,  372. 

Drawing,  — validity  of  proceedings  considered.    I,  246. 

Discretion  of  court  not  abused  under  the  statute.    VIII,  853. 

ZiAOHES.     (See  Ahutting  Owners,) 

IiAST  OXiEAB  CKAHGE.     (See  Animale;  Bicyoliat;  Child;  Employee;  Pae^ 
eenger;  Pedestrian;  Vehidea.) 
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lAUIE.     (See  Emmeni  Domam;  Tamium.) 

TrMtkm  company  lea«eing  street  railway  and  qperating  tame  <«  its  own 
aeoount  enjoys  privileges  and  becomes  subject  to  liabilities  of  street  rail- 
way.   I,  717,  726. 

Liability  of  lessor  for  negligence  of  lessee's  employees.    VI,  42. 

Liability,  —  a  leased  railroad  is  liable  for  negligence  whether  operated  by 
itself  or  the  lessee.    II,  341. 

Lessor  not  liable  for  negligence  of  onployee  of  lessee.    VI,  738. 

Liability  of  assignor  of  lease  for  negligence  of  assignee.    V,  784. 

Station,  —  company  using  station  under  a  lease  is  responsible  for  injuriei  to 
passenger  occurring  there.    V,  385. 

Right  of  railway  to  occupy  street  under  lease  from  company  whose  corporate 
existence  has  terminated.    IV,  761. 

Lease  of  tracks,  —  leasing  company  has  right  to  use  tracks.    I,  686  (No.  2). 

Use  of  tracks,  —  use  of  cars  by  lessee  heavier  than  authorised  by  the  con- 
tract is  a  violation  thereof.    Ill,  709. 

Street  railway  may  lease  its  railway  to  a  traction  company.    I,  72(^ 

Contract  between  railway  construed  to  be  a  lease  and  not  one  creating  agency 
or  partnership.    VI,  42. 

Defendant  lessee,  —  pleadings  may  be  amended  to  substitute.    Ill,  410. 

Municipal  consent  to  lease  of  street  railway.    VI,  42. 

License  fee  imposed  on  each  car  under  the  statute,  —  lessee  is  liable  for. 
11,704. 

Lease  of  street  railway  construed;  liability  of  sub-lessee  for  taxes;  covenant 
by  lessee  to  pay  franchise  taxes.    VIII,  711. 

IflOHTC     (See  Applianoea;  BioffeU»i;  Chiid;  Mmpik^ee;  Bvidm^ee;  Fat- 
9enger;  Ped€9irian;  Vehicle.) 

IiOOX  Am  USTXV.     (See  Bioy6U$t;  ChUd;  MvUmce;  Fwt  Appatrahf; 

Paeeenger;  Pedeetrian;  VehMe.) 

MAIL  OABKIER. 

Injured  by  falling  into  pit  at  company's  bams  where  he  had  gone  to  collect 
mail  fiom  car  according  to  arrangement,  —  company  must  furnish  safe 
access  to  cars;  negligence  and  contributory  ne^igence  questions  for  tha 
jury.    IV,  292. 

MASTER  AHD  SEBTAHT.     (See  Employee.) 

MOBS.     ( See  Paseengers, ) 

MONOPOLY.     ( See  ConeolidaiUm, ) 

Contract  whereby  railway  agrees  to  abandcm  its  franchise  rights  ghrea  to  the 
other  company  a  monopoly  and  is  against  public  poli<7.    VIII,  826. 
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XOBTOAOE. 

PayneBt  of  current  debts;  applieatkm  of  proeeedt  of  mortgaged  property. 
1,87. 

Belief  <^  mortgagee  of  property  of  railroad  wbere  Talne  of  property  is  de- 
teriorated by  lease  of  a  portion  thereof.    IV,  738. 

Deed  on  foreclosure  of  property  of  street  railway;  merger.    Vin,  899. 

XOTOBOTOLE.     (See  Vehicle.) 

XOTOBKAH.  (See  AfUmaU;  Applianoee;  BioyoU$t;  Child;  Employees  Bvi- 
denoe;  Fire  Apparaiue;  Ineiruoiions  to  Jury;  Paeeenger;  Pedeetrian; 
Pleadmya;  Speed;  Starfing  and  Stopping  Oar;  Vehicle.) 


(See  Animals.) 

UnmCXPAIf  OWNERSHIP*     i&ee  ConeHtuiional  Law.) 

HEOItZOIOfGE.  (See  Animals;  Appeals;  Appliances;  BicyoUsi;  Bridge; 
Child;  Collision;  Contributory  Negligence;  Crossing  Railroad  hy  Street 
RaHvoay;  Damages;  Electricity;  Employee;  Evidence;  Fire;  Fire  Ap* 
paratus;  Instructions  to  Jury;  Ordinance;  Passenger;  Pedestrian;  Plead' 
ings;  Speed;  Tracks;  Transfers;  Vehicle.) 

Defined.    VIII,  68,  76. 

Actionable  negligence  defined.    VIII,  38. 

Presumption  of  negligence;  burden  of  proof.    VIII,  68,  76. 

Ordinance,  — -  violation  as  ground  for  inference  of.    VII,  341. 

When  question  of  law  or  fact.    V,  83. 

Functions  of  court  and  jury  as  to.    VII,  834. 

When  question  of  fact  for  jury.    VIII,  52,  68. 

Negligence  is  a  question  of  law  where  facts  are  undisputed.    I,  234. 

Where  personal  injuries  result  in  part  from  the  negligence  of  the  defendant^ 
and  in  part  from  plaintifiTs  roluntary  intoxication,  but  such  intoxication 
is  not  a  contributory  cause  of  the  injury,  the  plaintiff  may  recover  for  the 
injuries  that  he  would  have  suffered  if  sober.    VIII,  679. 

mSOBOES.     {Bee  Damages;  Evidence;  Passenger;  Pleading.) 

NEW8BOT.     (See  Child.) 

HEW  TRIAXi. 

Order  granting  new  trial  will  not  be  disturbed  if  it  could  have  been  granted 
on  any  of  the  grounds  assigned.    I,  19. 

Where  no  exceptions  are  shown  to  have  been  taken  to  judge's  denial  of  mo- 
tion for  new  trial,  court  cannot  consider  merit  of  motion.    IV,  128. 

Cumulative  new  evidence  not  cause  for.    IV,  44. 

Evidence  not  so  inherently  improbable  as  to  require  graaUng  of  new  triaL 
I,  413. 
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JIBW  TBXAIt — iOoniimued). 

Verdict  contrary  to  law  and  evidenoe^  —  held  Bot  error  to  refuse  new  trial 

en  such  grounds  under  the  eridenoe.    I,  57. 
Motion  for  new  trial  and  time  for  filing  bill  of  ezoeptions  under  the  statute. 

I,  128. 

VOUB.     ( See  AmmaU;  Damage$. ) 

vonoB. 

statutory  notice  of  injury  not  necessary  when  condition  of  parement  due  to 

defendant's  own  act.    IV,  461. 
Notice  of  injury  not  required  under  the  statute  where  place  of  accident  is 

private  prt^Mirty  <^  deiendant.    I,  328. 
Notice  of  injury  by  married  woman  is  suflldent  in  action  by  husband* 

ni,  6a 

XUIlAlfOB.     (See  (Tort.) 

OBDOrAHOS.  (See  AnimaU;  AppUanee^;  Contiituttonal  Law;  Conttruo- 
Hon  of  Railway;  Duai;  Employee;  Evidence;  Franokiee;  Negligence;  Pae^ 
eengtr;  Pedestrian;  Bpeed;  Starting  and  Stopping  Oar;  Streets  and  High" 
ways;  Tram  Service;  Transfers;  Vehieie;  Vigilant  Watch  Ordinance.) 

OBDOTABT  OAXE.  (See  AnimaU;  Oare,  Degree  of;  Ohild;  BmpU>yee; 
Passenger;  Pedestrian;  VpM^,) 

FABX.     (See  Eminent  DonuUn,) 

Railway  company  is  bound  to  protect  persons  in  an  amusement  parte  main- 
tained by  it.    n,  246;  HI,  906. 

BaUway  company  not  liable  for  negligent  setting  off  of  fireworks  by  servants 
of  contractor  employed  by  railway  in  an  amusement  park  maintained  by 
it.    m,  726. 

Person  waiting  for  car  thrown  under  car  by  crowd  at  amusement  park  ccm- 
ducted  by  railway,  —  negligence  in  not  providing  railing,  barriers,  etc,  a 
question  for  the  jury  as  was  plaintiff's  contributory  negligence.    IV,  600. 

PASS.     (See  Employee;  Passenger,) 
Issued  to  policeman,  —  not  given  for  consideration.    V,  882. 


(See  Appliances;  Child;  Damages;  Employee;  Evidence; 

Fare;  Fuse;  Pedestrian;  Pleadings;  Stations;  Tickets;  Transfers.) 
Falling  from  crowded  car,  —  jury  justified  in  finding  for  plaintiff  from  the 

evidence;  degree  of  increased  risk  assumed  in  riding  on  a  crowded  car. 

1,838. 
P^rmittii^^  large  number  of  passengers  to  occupy  car  not  negligence  per  se. 

VII,  446. 
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PA88EHOEB—  {Continued). 

Compelled  to  transfer  to  "car  ahead/'  —  no  actionable  breach  of  carrier's 

contract    VI,  861. 
Notice  by  ccmductor  to  transfer  when  car  is  stopped  is  notice  that  car  is 

stopped  for  purpose  of  transfer.    I,  281. 
Kicked  by  horse  of  horse  car  after  it  had  fallen,  —  negligence  in  driving  horse 

too  fast  held  not  the  proximate  cause.    II,  801. 
Injured  by  conductor  falling  against  her,  —  company  liable  for  his  inoom- 

petency.    Ill,  341. 
Ordinances,  —  violation  is  negligence  per  #6.    in,  582. 
Injured  by  being  crowded  over  ticket-chopping  box,  —  company  held  not 

negligent    HI,  710. 
Injured  by  flames  from  burning  house  near  track,  —  company  held  negligent 

m,  862. 
Standing  between  tracks,  struck  by  person  boarding  moving  car,  —  negligence 

of  plaintiff  question  for  jury.    IV,  840. 
Crossing  tracks  in  front  of  car  assuming  car  would  stop  at  station,  —  con* 

tributory  negligence.    V,  769. 
Signal  light  as  invitation  to  cross  tracks;  contributory  negligence.    VI,  278. 
Failure  to  furnish  seat,  —  negligence  question  for  jury.    VI,  489. 
Injured  on  defendant's  car  operated  on  tracks  of  connecting  line,  —  defendant 

held  liable.    VI,  789. 
Separated  from  baby  by  sudden  starting  of  car  after  she  had  placed  it  on 

car,  —  injuries  received  through  exposure  to  rain  in  efforts  to  recover  child 

proximate  result  of  defendant's  negligence.    VII,  65. 
Injured  by  giving  way  of  culvert  maintained  by  municipalily  and  railway,^ 

latter  held  lUble.    VIII,  244. 

AUsktiac  from  Oar. 

Care  required  of  company.    VI,  795. 

Not  having  become  a  passenger,  —  defendant  was  bound  to  use  ordinary 

care  only.    IV,  43^4. 
Injured,  —  negligence   and   contributory   negligence   questions    for    jury. 

Vm,  654. 

Vin,  670. 

Passenger  injured  in  attempt    Vm,  703. 

Opportunity  for  passengers  to  alight  is  a  more  onerous  duty  by  street 

railway  than  steam  railway  should  not  have  been  given  to  jury  as  an 

instruction.    I,  14. 
Injured  when  car  was  run  into  by  another  car,  —  answer  that  husband 

of  plaintiff  saw  impending  danger  and  failed  to  give  warning  insufficient. 

Vn,  714. 
Car  starting  when  she  is  alighting  makes  prima  facie  case  of  negligence. 

I,  281. 
Injured  by  sudden  start,  —  facie  evidence  of  negligence  under  the  rule  of 

res  ipsa  loquitur.    IV,  1049. 
prima  facie  case  of  negligence  made  out    IV,  81* 

Vra,  740. 
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R — iContmued). 

Injured  bj  sudden  start, — eridenoe  sufficient  to  justify  finding  of  negli- 

gwee.    m,  840. 
company  though  not  an  inswer  ntust  use  highest  degree  of  care.    Ill, 

Ml. 

proper  instruction  as  to  degree  of  care.    IV,  207. 

contributory  negligence  a  questkMi  for  the  jury.    Ill,  142,  715,  8M. 

degree  of  care  to  be  used  by  passenger  question  for  tlie  jury,    m, 

716. 

itttcsication  as  conMbutory  negligence.    VI,  784. 

company  liable  if  car  was  st<^ped  eyen  though  she  was  not  ali^ting 

at  regular  stopping  place,    ni,  282. 
it  is  the  conductor's  duty  to  ascertain  if  passenger  has  alighted  before 

starting  car.    111,230,472. 
Injured  by  sudden  jerk,  —  negligence.    VI,  700. 
About  to  alight  thrown  by  sudden  jerk  of  car,  -^presmiptioB  of  negHgetiott 

held  to  arise.    IV,  82. 
Thrown  from  car  by  sudden  jerk;  cannot  reooTer  in  absence  of  evidence  as 

to  cause  of  jerk.    Ill,  450. 
Injured  by  sudden  start  of  ear  stopped  at  railroad  crossing,  ^  negiigenoe 

of  company.    VI,  803. 
Injured  by  starting  of  car, — negligenee  of  defendant  not  shown.    VTI,  502. 
Injured  by  sudden  start  where  car  had  stopped  at  railroad  crossing  and 

conductor  gone  ahead,  —  case  properly  submitted  to  jury.    IV,  788. 
Injured  by  premature  start,  —  defendant  held  negligent.    V,  648. 

negligence  and  contributory  negligenee  questions  for  jury.    VIII,  501. 

railway  held  not  an  insurer  of  passenger's  safety.    IV,  42. 

Thrown  by  sudden  start,  —  negligence  of  conductor  who  had  issued  trans- 
fer to  plaintiff  to  be  used  at  a  point  further  on  is  a  question  for  the 

jury.    IV,  884. 
Injured  because  of  premature  start,  —  care  required  of  defendant's  em- 
ployees.   Vin,  402. 
And  crossing  platform  of  car  blocking  way  injured  by  sudden  start  of  latter 

car,  —  not  guilty  of  ccmtributory  negligence  as  a  matter  of  law.    FV, 

853. 
Suddenly  starting  up,  —  contributory  negligence  question  for  jury.    I,  544 ; 

n,  731. 
not  contributory  negligence  not  to  look  for  car  on  other  track.    11, 

626. 
Attempting  to  save  herself  on  car  suddenly  starting  is  not  guilty  of  con- 
tributory negligence.    II,  624. 
nirown  from  car  by  lurch,  —  negligence;  contributory  negligence;  duty  to 

assist  passenger  to  alight.    VII,  453. 
Injured  by  starting  of  car,  —  n^ligence;  contributory  negligence.    VI^ 

107. 
erroneous  instruction  as  to  weight  of  evidence.    111,663. 
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t—  (Continued). 
Allghtlag  from  Car — {Continued), 
Claimed  to  have  been  injured  by  sudden  slart,  —  plaintifTs  story  held 

against  the  weight  of  evidence.    IV,  852. 
Stopped  at  unusual  plaoe,  injured  by  sudden  starting,  —  justified  in  be- 

lieWng  she  was  invited  to  alight.    IV,  517. 
Thrown  by  sudden  starting,  —  instructions  as  to  plaintiff's  right  to  recover. 

IV,  204. 
Verdict  justified  when  car  suddenly  starts  up.    I,  14,  30;  II,  503,  000. 
Thrown  by  sudden  jerk,  —  jerk  held  incidental  to  ordinary  running  of  car. 

IV,  620. 
Stopped  at  railroad  crossing,  not  a  regular  stop,  injured  by  car  suddenly 

starting,  —  conductor  required  to  exercise  reasonable  care  only.    IV,  364. 
In  view  of  the  facts  it  is  error  to  charge  that  It  was  conductor's  duty  to 

ascertain  whether  passenger  was  in  perilous  position  or  alighting  before 

the  car  started.    I,  14. 
Court  should  refuse  to  instruct  that  if  car  stopped  a  reasonable  time  de- 
fendant was  not  bound  to  look  after  the  movement  of  all  its  passengers. 

I,  708. 

Questions  of  negligence  of  conductors  in  giving  signal  to  start  before  plain- 
tiff  had  alighted  and  contributory  negligence  of  plaintiff  are  for  the 
jury.    II,  450. 

Conductor  must  do  more  than  wait  a  reasonable  time.    V,  411. 

Reasonable  time  should  be  allowed.    II,  624. 

Duty  of  company  to  take  precaution  that  no  one  is  in  the  act  of,  before 
starting  car.    II,  927. 

Thrown  by  sudden  acceleration  of  speed,  —  duty  of  operators  of  car;  con- 
tributory negligence.    VI,  206. 

Injured  by  premature  start,  —  duty  of  employees  to  ascertain  safe  posi- 
tion of  passenger.    VII,  846. 

conductor  must  see  that  no  passenger  is  alighting  before  starting. 

IV,  42. 

degree  of  care  required  of  company;  time  of  stoppage;  negligence  of 

conductor.    VI,  350. 

if  signal  is  given  by  a  third  person  plaintiff  cannot  recover  in  the 

absence  of  proof  of  negligence.    Ill,  716. 

Without  notifying  conductor  of  intention,  —  defendant  held  not  negligent. 

II,  441. 

Stopped  car  without  knowledge  of  conductor,  —  last  clear  chance;  con- 
tributory negligence;  acts  in  emergencies.     Vll,  103. 

Injured  by  sudden  start, — company  not  liable  if  signal  given  by  unau- 
thorized person.    IV,  977. 

Injured  when  signal  given  by  another  passenger,  ^  defendant  not  negli- 
gent.   VI,  803. 

Warning  posted  in  car  that  cars  stop  at  cross  streets  does  not  excuse 
negligence  of  conductor  when  car  has  stopped  elsewhere  for  passenger 
to  alight.    1,273,281. 

Vol.  8—59 
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^—  iOGHiinued). 
AUglitliig  from.  Car— (CottttiMMci). 
Thrown  hy  too  sadden  stopping  of  ear,  —  duty  to  stc^  on  request  of  pas- 
senger; care  required  toward  passenger.    VII,  414. 
Injured  hy  sudden  stop,  —  if  proper  care  was  exercised  by  conductor  and 

motorman  plaintiff  cannot  recover.    IV,  561. 
While  in  motion  is  per  te  negligence.    I,  697. 
While  in  moticm  constitutes  contributory  negligence,    n,  927,  988. 
Slowly  moving  oar,  —  contributory  n^ligence  question  for  the  jury.    IV, 

398. 
While  in  motion,  —  jury  may  find  passenger  not  negligent  when  speed  is 

slackened  in  response  to  signal  to  stop.    Ill,  840. 
Moving  car,  —  evidence  of  contributory  negligence,    in,  291. 
—  before  it  reaches  stopping  place  is  negligence  as  a  matter  of  law. 

m,  82». 
<-*— not  guilty  of  contributory  negligence  as  a  matter  of  law.    IV,  1049i 
—^contributory  negligence  must  be  proximate  cause  to  preclude  recovery. 

Vni,  609. 
-— » not  negligence  per  ee  when  car  going  slowly,  not  to  fail  to  take  hold 

of  rail  before  alighting,    m,  141. 
———negligence  and  ocmtributory  negligence  questions  for  jury.    VIII,  221. 
— ^  erroneous  charge  as  to  care  to  be  used  by  a  passenger.    Ill,  452. 
when  carried  beyond  destination,  —  duty  of  conductor;  contributory 

negligence.    VI,  311. 

at  night,  —  nonsuit  properly  granted.    HI,  83. 

Running  at  excessive  speed  and  thrown  off  by  sudden  stopping,  —  errcmeous 

charge  as  to  negligence.    Ill,  851. 
Verdict  for  plaintiff  reversed  when  preponderance  of  evidence  showed  she 

alighted  before  the  car  stopped.    I,  602. 
While  in  motion,  —  verdict  for  plaintiff  not  sustained.    I,  539. 
if  so  nearly  stopped  plaintiff  was  justified  and  by  motorman  starting 

up  suddenly  she  was  thrown,  recovery  may  be  had.    II,  250,  625,  626. 

held  precluding  from  recovering  for  injuries.    IV,  78,  79. 

Duty  of  employee  of  company  to  listen  for  signal  to  stop.    I,  780. 
Descending  to  step  while  car  in  motion,  —  contributory  negligence  ques- 
tion for  jury.    V,  258. 
Standing  car  is  an  invitation  to  alight;  not  negligence  per  ee  to  arise  and 

step  to  side  of  car  coming  to  a  stop.    IV,  757. 
Leaving  seat  and  stepping  down  on  running  board  whUe  car  in  motion  is 

assuming  risk.    I,  694. 
Not  negligence  per  se  to  get  off  by  front  platform  or  go  on  platform  before 

car  reaches  stopping  place,    in,  560. 
Passenger  attempting  to  signal  conductor  to  stop  while  on  edge  of  open 

car  held  guilty  of  contributory  negligence.    I,  743. 
Moving  car,  —  ordinance  providing  conductor  shall  not  permit  ladies  or 

children  to  leave  or  enter  moving  car  construed.    VII,  947. 
Slipping  on  tobacco  spit  on  step,  —  raUway  not  negligent.    Vm,  290. 


Digitized  by 


Googk 


Index-Digest  —  Volumes  1-8  Inclusive.  931 

(For  Index  to  Notes,  see  ante,  p.  iz.) 


i —  iCantinued). 
Allsktiac  from  Oar — (Oontitwed), 

Slipping  on  ice  on  step  of  car,  —  defendant  liable.    VII,  777. 

Injured  by  stepping  on  icy  step.    Vm,  668. 

Injured  by  handhold  becoming  detached,  —  n^igence  of  company  question 

for  jury.    VIII,  228. 
Injured  because  of  failure  of  conductor  to  let  down  movable  step,  —  com- 
pany held  negligent.    IV,  301. 
Injured  because  of  height  of  step  from  the  ground,  —  company  held  not 

negligent.    IV,  286. 
Injured  by  misjudging  distance  to  ground  which  was  two  or  three  feet,  — 

contributory  negligence  question  for  jury.    V,  261. 
Injured  when  dress  caught*  in  sand-plunger,- — not  guilty  of  contributory 

negligence;  duty  of  motorman.    VIII,  318. 
Injured  when  dress  caught  on  scmiething  not  identified,  —  res  ipsa  loquitur 

held  not  to  apply.    V,  383. 
Injured  when  foot  caught  in  rope  attached  to  car, — res  ipsa  loquitur 

applies.    VII,  748. 
Injured  by  foot  being  caught  in  running  board,  —  res  ipsa  loquitur  does 

not  apply.    IV,  986. 
Catching  heel  on  step,  —  negligence  of  company  in  permitting  projection 

on  step.    VIII,  48. 
Injured  by  contact  with  chain  on  rear  fender,  —  inference  of  negligence. 

V,  709. 
At  end  of  route  and  tripping  over  fender,  —  defendant  not  negligent. 

IV,  854. 
Duty  of  conductor  to  assist  question  for  jury.    VII,  365. 
When  passenger  should  be  warned  or  assisted  is  a  question  for  the  jury. 

IV,  1019. 
Injured  by  falling,  —  conductor  need  not  give  assistance.    VTI,  201. 
Statement  of  plaintiff's  counsel  that  it  was  duty  of  conductor  to  assist 

plaintiff  does  not  justify  reversal.    Ill,  290. 
Injured  because  of  slippery  step,  —  duty  of  carrier  to  assist  active  pas- 
senger; defective  appliances.    VI,  801. 
Duty  of  conductor,  especially  with  regard  to  aged  and  infirm  persons. 

I,  771. 
Injured  by  sudden  start,  —  duty  toward  aged  and   infirm   passengers. 

in,  231. 
While  pregnant,  thrown  and  injured.    VIII,  722. 

Jumping  because  of  explosion  of  controller,  —  res  ipsa  loquitur.    VI,  812. 
Found  on  ground  after  explosion  of  controller,  —  properly  nonsuited  where 

evidence  failed  to  show  how  he  came  there.    VI,  814. 
Concurrent  negligence  of  steam  and  street  railroads  held  proximate  cause 

where  passenger  jumped  from  car  in  fear  of  collision.    IV,  1022. 
Injured  by  jumping  or  being  pushed  out  of  car  when  passengers  frightened 
'  by  explosion,  —  prima  facie  case  of  negligence  made  out.    V,  645. 


Digitized  by 


Googk 


989  IiTDSz-DiGBST  —  Volumes  1-8  Ii^olusivs. 

(For  Index  to  Kotes,  Bee  ante,  p.  ix.) 


-  {Continued) . 
AHgltl»g  from  Gar — {Continued). 
Jumping  from  car,  —  a  well-grounded  fear  of  oollision  is  a  JustiflcatioQ; 
extent  of  presumption  of  negligence,    n,  839. 

because  of  apprehension  caused  by  an  electric  explosion^— dream- 
stances  must  appear  to  justify  such  action.    Ill,  293. 

—  frij^tened  by  electrical  disturbance,  —  evidence  as  to  justification 
should  be  left  to  jury;  burden  of  proof  not  shifted.    IV,  44. 

when  frightened  by  explosion  and  injured,  —  company  just  as  culpable 

though  injuring  her  directly.    V,  649. 

in  confusion  arising  from  breaking  of  span  wire,  —  instruction  that 
recovery  could  only  be  had  if  she  were  thrown  from  the  car  is  erroneous, 
m,  718. 

at  instance  of  motorman  when  collision  with  truck  appeared  immi- 
nent,—  may  recover  when  it  is  shown  car  could  have  been  stopped  in 
time;  contributory  negligence.    VII,  685. 

—  in  fear  of  collision,  —  negligence  of  motorman  question  for  the  jury. 
rV,  477. 

over  which  control  has  been  lost,  —  not  guilty  of  c<mtribatory  negli- 
gence,   ni,  443. 

In  dangerous  place,  —  ne^igence;  assumption  of  risk.    VI,  210« 

when  car  stopped  not  at  usual  place,  —  company  held  n^igeni. 
V,  814. 

while  intoxicated,  —  duty  of  defendant's  servants.    VI,  628. 

At  dangerous  and  improper  place,  —  held  railway  must  use  highest  degree 
of  care,  there  was  implied  invitation  to  alight,  duty  of  knowing  danger- 
ous condition  is  imposed  on  defendant  but  not  on  plaintiff,  and  plaintiff 
was  not  guilty  of  contributory  negligence.    IV,  23. 

At  dangerous  place  beyond  regular  stopping  place, — re9  ipaa  loquitur  ap- 
plies.   rV,  22. 

Car  should  not  be  stopped  at  dangerous  place  in  the  road.    I,  253;  II,  221. 

In  unsafe  place, — when  car  stops  and  passenger  cannot  ascertain  condi- 
tions company  is  liable.    Ill,  83,  267. 

at  invitation  of  conductor,  —  not  guilty  of  contributory  negHgenoe. 
in,  669. 

—  after  passing  platform,  —  contributory  negligence  a  question  for  the 
jury,    in,  332. 

—  after  passing  station,  —  company  held  liable.    Ill,  332. 
Transferring  to  another  car  at  night,  injured  by  stepping  into  hole  dug 

for  trolley  pole,  —  company  held  negligent.    V,  68. 

Stepping  into  depression,  —  negligence  and  contributory  negligence  ques- 
tions for  jury.    V,  50. 

company  must  furnish  safe  place  to  alight.    IV,  987. 

no  presumption  of  negligence  on  the  part  of  the  company.    VIII,  773. 

Injured  by  stepping  into  depression,  —  finding  that  depression  was  of  such 
character  as  to  charge  defendants  with  negligence,  against  weight  of 
evidence.    VII,  937. 
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), —  {Continued). 
AHgtitl»g  from  iimr-' {Continued). 

Should  have  been  notified  of  yielding  nature  of  place.    I,  323. 

And  falling  into  gutter,  —  held  guilty  of  contributory  negligence.    IV,  478. 

Injured  by  stepping  into  gutter,  —  conductor  not  negligent  in  failing  to 
give  warning.    V,  380. 

Injured  by  stepping  on  yielding  ground,  —  defendant  not  liable.    V,  434. 

And  falling  over  spur  track  obscured  by  weeds,  —  company  liable  for  dan- 
gerous condition.    VII,  219. 

Carried  beyond  destination,  —  act  of  company  not  proximate  cause  of  in- 
jury by  fall  on  icy  sidewalk  while  returning,    n,  548. 

—  and  alighting  on  rough  spot, — act  of  company  not  proximate  cause 
of  injury.    II,  622. 

and  injured  in  dangerous  place  while  walking  back  in  the  darkness,  — 

negligence  of  conductor  held  proximate  cause.    IV,  220. 

company  liable  for  injuries  sustained  in  walking  back.    V,  324. 

After  being  carried  beyond  stopping  place  and  injured  returning,  —  com- 
pany not  liable.    VI,  602. 

From  subway  and  stepping  into  space  between  car  and  platform,  —  held 
not  to  haye  exercised  due  care  and  company  not  negligent    IV,  439. 

Plaintiff  stepped  off  backward  from  car  stopped  at  unusual  place  where 
car  was  high  above  pavement^  defendant  held  not  negligent.    11,  863. 

Stopping  car  invitation  to  alight  at  such  place.    I,  323. 

At  unusual  place,  —  duty  of  defendant  and  passenger.    VI,  482. 

Are  justified  in  assuming  that  the  officials  have  taken  proper  precautions 
for  their  safety.    I,  253. 

And  crossing  parallel  tracks,  —  failure  to  look  and  listen  eontributory 
nei^igenoe.    Ill,  19. 

€?ro8sing  other  track  without  stopping  to  look  and  listen,  —  guilty  of 
contributory  negligence.    Ill,  259. 

Passing  behind   car   struck   by   car  on   other   track  going  in   opposite 
direction,  —  guilty  of  contributory  negligence.    VIII,  663. 

Failure  to  look  for  car  approaching  on  the  other  track  is  contributory 
negligence.    11,  818. 

And  crossing  other  track  engrossed  in  reading  a  paper  is  guilty  of  con- 
tributory negligence.    FV,  655. 

And  crossing  other  track  without  stopping  or  looking  is  guilty  of  con- 
tributory negligence.    TV,  659. 

Struck  by  car  on  other  track,  —  contributory  n^ligenoe.    VI,  810,  811, 
812. 

verdict  for  defendant  when  shown  that  plaintiff  saw  car  and  took  a 

chance.    Ill,  291. 

conductor's  invitation  to  transfer  at  that  point  was  somewhat  of  an 

assurance  of  safety  and  may  be  taken  into  account  in  determining  con- 
tributory negligence.    Ill,  714. 

right  of  way  in  use  of  streets;  duty  of  motorman  approaching  ear 

discharging  passengers;  contributory  negligence;  negligence.    VI,  543. 
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I —  {Continued). 
AHglrt»g  from  Cmt— (Continued). 
Struck  by  car  on  other  track,  —  strict  rule  as  to  steam  railroad  CTOSBin^ 

not  applicable.    Ill,  721. 
Is  guilty  of  contributory  negligence  in  failing  to  look  and  listen  before 

crossing  other  track;  rule  of  company  that  car  on  other  track  should 

stop  does  not  excuse.    Ill,  19. 
Passing  behind  car  struck  by  car  on  other  track,  —  negligence  and  ooa- 

tributory  negligence  questions  for  jury.    VII,  793. 
— -— motorman  passing  standing  car  should  have  his  own  car  under  con- 
trol and  take  precautions.    V,  334. 
gross  negligence  for  car  to  pass  standing  car  in  violation  of  ordinance; 

plaintiff  not  guilty  of  contributory  negligence.    VHI,  277. 
Struck  by  car  approaching  on  the  other  track,  —  held  evidence  sufficient 

for  submission  to  the  jury,    n,  786. 
Injured  by  car  while  crossing  opposite  track,  —  contributory  neglig^ice  a 

question  for  the  jury.    IV,  44. 
Crossing  track  without  looking  immediately  before  crossing,  —  not  guilty 

of  contributory  negligence  as  a  matter  of  law.    IV,  854. 
Transferring  to  another  car  struck  by  a  third  car,  —  contributory  negli- 
gence question  for  jury.    V,  646. 
Falling  in  crossing  other  track  at  night  when  she  knew  rails  projected 

Above  ground,  —  guilty  of  contributory  n^ligence.    Ill,  885. 
Moving  car  on  parallel  track  in  front  of  car,  —  guilty  of  contributory 

negligence.    VI,  800. 
From  off  side  of  open  car,  —  contributory  negligence  question  for  jury. 

VII,  219. 
Crowded  car,  on  off  side,  —  not  contributory  negligence  as  a  matter  of 

law.    VIII,  62. 

Boardinc  Car. 

Care  required.    VI,  796. 

Care  required;  negligence.    VI,  796. 

Company  is  not  an  insurer  of  his  safety,  but  must  use  a  very  high  degree 

of  care.    Ill,  556. 
Company  must  use  highest  degree  of  care,    m,  913. 
Duty  of  company  toward.    VT,  226. 
Embarking  are  justified  in  acting  on  the  assumption  that  the  officials  have 

taken  proper  precautions  for  their  safety.     I,  ?53. 
Moving  car,  —  duty  of  conductor;  assumption  of  risk.    VII,  474. 
Injured  by  sudden  start,  —  company  must  use  utmost  care  and  diligence 

of  very  cautious  persons,    m,  565. 
—  care  required  of  defendant's  employees  stated.    V,  340. 

when  guilty  of  contributory  negligence  as  a  matter  of  law.    m,  664. 

negligence  of  company  question  for  the  jury.    Ill,  710. 

court  properly  declined  to  take  case  from  jury.    TV,  206. 

company  held  liable.    Ill,  731. 

instructions  as  to  actions  of  aged  man  held  erroneous.    IV,  841. 
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PAMENOEB—  {Continued). 
BotiUbc  Car —  {Continued), 
Injured  by  sudden  start,  —  rule  of  company  requiring  cars  to  stop  at  spot 

admissible.    II,  909. 

evidence  as  to  admissible,    n,  792. 

contradictory  evidence  of  plaintiff's  witnesses.    II,  932. 

Killed  by  sudden  start,  —  oonductor-not  negligent  unless  it  be  shown  he 

should  have  seen  deceased  intended  to  board  car.    IV,  1071. 
With  baby  in  arms  injured  by  car  starting  before  she  was  seated,  —  de- 
fendant held  liable.    VII,  939. 
Injured  when  car  is  started  on  signal  given  by  a  passenger,  —  company 

not  liable.    Vn,  334. 
Injured  by  negligent  starting  thereof.    Vm,  720. 
While  in  motion  is  per  se  negligence.    I,  697. 
After  signal  to  start  given  is  contributory  negligence.    Ill,  912. 
Moving  car,  —  assumes  risk  when  motion  is  the  sole  producing  cause  of 

the  injury.    HI,  652. 

not  necessarily  guilty  of  contributory  negligence.    IV,  1032. 

fact  that  car  was  not  carrying  passengers  and  was  proceeding  to  the 

shed  does  not  make  him  guilty  of  contributory  negligence,    m,  558. 

when  contributory  n^ligence  is  and  is  not  a  defense.    Ill,  555,  705. 

ordinance  providing  conductor  shall  not  permit  ladies  or  children  to 

leave  or  enter  moving  car  construed.    VII,  947. 
after  signalling  for  stop,  —  contributory  negligence;  greater  danger 

in  boarding  trailer.    VI,  509. 
Failure  to  stop  in  response  to  signal  is  negligence.    Ill,  840. 
LiabUity  of  railway  for  failure  to  stop  car  and  admit  passenger.    VUI, 

648. 
While  in  motion  not  contributory  negligence  as  a  matter  of  law.    II,  791; 

m,  554. 
While  moving  slowly,  —  n^ligence  question  for  jury.    II,  629. 

does  not  assume  risk  from  sudden  and  negligent  increase  of  speed. 

m,  557,  652. 
Moving  car  injured,  —  evidence  that  another  person  boarded  car  after  it 

slowed  down.    VIII,  733. 
Slowed  down  by  motorman,  —  latter  must  keep  car  under  control.    Ill,  557. 
Injured,  —  guilty  of  jcontributory  negligence  as  a  matter  of  law.    VIII, 

662. 
Crowded  car,  —  question  of  contributory  n^ligence  is  question  for  the 

jury.    I,  157. 

not  ipso  facto  negligent.    VI,  794. 

Crowded  platform  of  car,  pushed  off,  —  defendant  not  liable.    VI,  806. 
Crowded  under  car  by  persons  boarding  it,  —  evidence  as  to  similar  crowds 

at  same  place  on  prior  occasions  excluded.    II,  663. 
Turning  suddenly  onto  track  in  front  of  car  to  board  car, — motorman 

held  not  negligent.    IV,  339. 
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^ —  iOonimued). 
Oar — iOontimted), 
Stmek  by  Another  car  wkile  still  on  sbep,  —  iavHatioB  to  board  ear  where 

no  regular  stop;  last  dear  chance.    VIII,  669. 
Injured  by  contact  with  pole  before  reaching  safe  place  on  platform, — 

company  held  not  negligent.    IV,  390. 
From  position  not  outside  reach  of  car,  —  held  guilty  *  of  contributory 

negligence,  IV,  473. 
Injured  because  of  unsafe  approach,  —  defendant  liabla    VII,  491. 
Thrown  off  and  run  over  by  car  on  other  track,  — negligence;  last  dear 

ehance.    VHI,  206. 
Duty  of  conductor  when  car  open  at  both  sides  to  receive  passengers. 

m,  762, 
From  wrong  side,  struck  and  killed  by  another  car.    VIII,  741. 
At  car  bams,  when  customary  lor  company  to  allow,  —  reasonable  c^por- 

tunity  must  be  given.    Ill,  709. 
At  car  bams  is  contributory  negligence  when  place  is  unsafe,    in,  897. 
At  switch,  —  where  customary  public  assume  it  is  place  for  reception  of 

passengers.    Ill,  249. 
Kkked  by  passenger  ottering  throu^  window,  —  where  such  mode  of 

entrance  had  been  permitted  for  a  long  tune,  ^estion  of  defendant's 

n^igence  is  for  the  jury.    Ill,  712. 
Injured  by  motorman  dosing  gate  too  soon,  —  care  required  of  railway 

toward  passengers.    VII,  487. 
With  armful  of  packages,  —  contributory  negligence  is  a  question  for  the 

jury.    Ill,  249. 
With  armful  of  bundles,  —  not  negligence.    Ill,  918. 
Injured, — ownership  of  road  by  defendant  must  be  proved,    VII,  908. 

UMimm  om  Flatf ovm. 

Because  of  lack  of  seats,  —  company  must  exercise  higher  degree  of  care. 

ni,  911. 
Person  standing  on  platform  negotiating  with  conductor  for  use  of  the 

car  on  an  extra  trip,  though  not  a  passenger,  must  ^  shown  same  care. 

m,  565. 
Thrown  from  car  while  rounding  curve  at  excessive  speed,  —  company 

should  use  ordinary  care  to  protect  him.    II,  793. 
When  there  is  room  inside, —  is  negligent  as  a  matter  of  law.    Ill,  770. 
When  room  inside,  —  contributory  negligence.    VI,  808. 
Standing  on  platform,  —  freedom  from  contributory  n^lgenoe  must  be 

shown.    IV,  842,  843. 
Contributory  negligence  depends  on  whether  there  was  room  inside.    IV, 

953. 
Voluntarily,  —  should  have  gone  inside  if  apprehensive  of  danger.    IV,  860. 
Riding  on  front  platform,  —  contributory  negligence;  negligence  of  driver 

striking  stumbling  horse.    V,  768. 
Not  negligent  as  a  matter  of  law.    m,  806. 
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PASSEHOEB—  (Caniitmed). 

iM^<m|P  om  Platform —  (Continued) , 
Not  negligence  per  te.    Ill,  Ml ;  IV,  188. 
Standing  on  platform  preparatory  to  alighting, — not  n^igenee  per  m. 

V,628. 
Not  negligence  per  se;  right  to  rely  on  **  winter  door "  to  maintain  eqni* 

librium;  sudden  lurch;  ree  ipea  loguitwr;  negligence  of  conductor  in 

opening  door.    VI,  804. 
Outside  of  gato  on  side  toward  the  other  tracks,  —  contributory  negligence 

a  question  for  the  jury.    II,  527. 
Standing  on  platform  and  thrown  fr<mi  ear,  —  contributory  negligence  a 

question  for  the  jury.    IV,  202. 
Standing  on  platform,  injured  by  rear*end  ccdlision,  —  contributory  negli- 
gence question  for  jury.    IV,  196. 
The  platform  is  not  a  known  place  of  danger,  and  a  passenger  riding 

thereon  is  not  preyented  from  recovering  when  serraat  of  defendant  is 

negligent    I,  9. 
Of  crowded  car,  —  cannot  recover  for  being  thrown  from  car  and  injured 

when  negligent  operation  of  ear  is  not  shown.    I,  240. 
Standing  on  vestibuled  platform  and  falling  between  cars,  —  negligence  of 

defendant  not  shown.    IV,  861. 
And  thrown  from  car  on  evening  of  gate,  —  burden  is  on  defendant  to 

absolve  itself  from  presumption  of  negligence.    II,  631. 
Thrown  at  curve  when  car  was  started  by  a  passenger  after  motorman 

had  left  his  post,  —  motorman  guilty  of  gross  negligence.    VI,  772. 
Passing  from  rear  to  front  car  and  thrown  off  at  a  courve,  —  held,  the 

conductor  was  negligent  in  not  warning  her.    IV,  188. 
Standing  on  platform,  thrown  between  grip  car  and  trailer,  —  failure  of 

conductor  to  fasten  guard  chain  held  proximate  cause.    V,  032. 
Riding  on  front  platform  with  sanction  of  defendant's  employees,  thrown 

by  car  rounding  curve  too  rapidly,  —  may  rely  on  gates;  duty  to  slow 

down  at  curve.    VII,  883. 
Falling  from  platform  and  killed  because  of  gate  not  being  securely  fas- 
tened,—  burden  of  proof  as  to  what  happened  to  the  gate  is  on  the 

company.    IV,  351. 
At  invitation  of  motorman,  injured  by  turning  of  brake  handle,  —  inference 

of  negligence  authorized.    HI,  661. 
Riding  on  crowded  platform,  —  negligence;  contributory  negligence.    VI, 

680i 
Despite  rules  of  company,  if  permitted  so  to  do,— -  company  must  still  exer- 
cise extraordinary  care.    Ill,  76. 
When  notice  of  danger  posted,  —  contributory  negligence  and  assumption 

of  risk  question  for  jury.    V,  97. 
Having  knowledge  of  defendant's  rule  against  so  doings*— held  to 

risk.    V,  376,  440. 
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PAMENOEB—  (Coniiwihd). 
'KiMmE  om  Step*  •!•• 
Of  platform  of  crowded  ear  with  permission  of  conductor,  —  company 

must  use  highest  degree  of  care;  act  of  passenger  not  negligence  per  ml 

IV,  192. 
Assumes  risk  ordinarilly  incident  to  such  position,  and  company  is  not 

bound  to  change  its  usual  rate  of  speed.  II,  704. 
Contributory  negligence  question  for  jury.  V,  182. 
Preparatory  to  alighting,  —  not  guilty  of  contributory  negligence  as  a 

matter  of  law.    IV,  1070;  V,  386. 
Standing  near  step  preparatory  to  alighting,  thrown  by  suddoi  jerk, — 

railway  negligent.    Vn,  829. 
Getting  down  on  step  while  car  in  motion,  —  is  negligent  as  a  matter  of 

law.    in,  770. 
Sitting  on  step,  —  question  of  contributory  negligence  is  for  the  jury 

where  company  did  not  prevent  passenger  so  riding.    I,  9. 
Thrown  off  on  rounding  sharp  curve,  —  negligence  and  contributory  negli- 
gence questions  for  jury.    VII,  542. 
Standing  on  platform  step,  injured  by  rounding  curve  at  high  speed, — 

contributory  negligence;  speed.    VI,  806. 
Riding  on  rear  seat  of  open  car,  thrown  off  while  car  rounding  curve, — 

company  held  guilty  of  gross  negligence.  IV,  431. 
Standing  on  step,  struck  by  pole,  —  conductor  negligent  in  failing  to  give 

warning;  contributory  n^ligence.    VIII,  173. 
Standing  on  rear  projection,  —  question  of  contributory  negligence  was  for 

the  jury.    Ill,  6. 
Riding  on  bumper,  —  risks  assumed.    VIII,  252. 
Riding  on  rear  bumper,  —  negligence;  contributory  negligence.    VI,  786. 

'^^if^ng  om  Bniudas  Board. 

Care  required  of  railroad.    IV,  974. 

Duty  owing  to;  negligence.    VI,  375. 

When  company  accepts  passengers  in  that  position  there  is  an  implied 
assurance  that  such  places  are  reasonably  safe.    II,  796. 

Not  negligence  as  a  matter  of  law  to  permit;  degree  of  care  demanded. 
1,94. 

Standing  on  running  board,  —  held  under  the  circumstances  guilty  of  con- 
tributory negligence.    IV,  78. 

Walking  on  running  board  at  invitation  of  conductor,  —  contributory  negii- 
gence  and  assumption  of  risk  questions  for  the  jury.    Ill,  631. 

Contributory  negligence  question  for  jury.    VIII,  1. 

Moving  along  footboard,  —  contributory  negligence  a  question  for  the 
jury.    Ill,  562. 

Standing  on  nmning  board  without  objection  by  the  conductor  is  not 
guilty  of  contributory  negligence  as  a  matter  of  law.    HI,  164,  231. 

When  no  room  inside, — not  negligence  per  ae,    IV,  974. 
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PAMENOEB—  {Continued). 
IMillBg  om  Bniudas  Board — {Oontmued). 

Intoxicated,  riding  on  running  board,  —  intoxication  not  negligence  per  te; 
degree  of  care  required  of  plaintiff  and  defendant.    II,  945. 

Standing  on  running  board  with  back  to  the  front,  —  contributory  negli- 
gence a  question  for  the  jury.    IV,  475. 

Assumes  risk.    VI,  134. 

Standing  on  running  board  when  there  is  room  inside,  assumes  risk,  and 
is  guilty  of  contributory  n^ligence  as  a  matter  of  law.    IV,  547. 

When  room  inside,  assumes  risk.    IV,  962. 

Does  not  assume  risk  of  extraordinary  violence.    IV,  074. 

Standing  on  running  board  preparatory  to  alighting,  —  held  to  hare 
assumed  risk.    IV,  965. 

Injured  by  sudden  jerk,  —  negligence  of  defendant  not  shown.    V,  435. 

Negligence  of  conductor.    VI,  809. 

Negligence  and  contributory  negligence  questions  for  jury.    IV,  960. 

Standing  on  running  board,  —  custom  of  company  to  permit  may  be 
proven.    Ill,  323. 

Struck  by  pole,  —  not  guilty  of  contributory  negligence  as  a  matter  of 
law.    rV,  283. 

Struck  by  pole  beside  tracks,  —  negligence  and  contributory  n^ligenoe 
questions  for  jury.    V,  436. 

Passing  along  running  board,  injured  by  trolley  pole,  —  company  not  liable. 
V,  726. 

Injured  by  iron  post  of  bridge,  —  contributory  n^ligence  question  for  the 
jury.    IV,  240. 

Standing  on  running  board,  struck  by  projecting  plank,  —  invitation  to 
ride  on  running  board;  failure  of  proof.    V,  767. 

Struck  by  plank  at  place  where  tracks  were  being  repaired,  —  care  re- 
quired; negligence;  contributory  negligence.    VI,  380. 

Standing  on  rimning  board,  injured  by  collision  with  vehicle,  —  owner  of 
vehicle  held  liable.    Ill,  231. 

crushed  against  horse,  —  negligence  of  driver  of  horse  considered. 

rV,  463. 

Injured  by  collision  with  wagon  following  derailment  of  car,  —  negligence 
and  contributory  negligence  questions  for  jury.    V,  438. 

Standing  on  running  board  by  direction  of  conductor,  —  derailment;  con- 
tributory negligence.    VI,  809. 

Statua. 

Commencement  of  relationship  of  passenger  and  carrier.    II,  627. 

How  relation  created;  rights  of  person  excluded.    VI,  598. 

When  a  question  for  the  jury.    IV,  198. 

Relation  may  be  proved  by  the  circumstances.    IV,  200. 

When  person  signals  for  stop  and  motorman  answers  by  whistle  or  setting 
of  brakes,  relation  of  passenger  is  created.    VI,  278. 

Stop  of  car  at  customary  place  is  an  implied  invitation  to  become  a  pas- 
senger; payment  of  fare  is  not  essential  to  become.    IV,  262. 


Digitized  by 


Googk 


940  LfDBx-DiGssT  —  VoLUMBS  1-8  Inolubivx. 

(For  Index  to  Kotee>  see  amU,  p.  ix.) 

FAMENOEB—  {Caniinued). 
Statas—  (Continued). 

Penon  becomes  a  pMsenger  when  ear  is  stopped  at  kis  signal  tbe  iastsat 
he  steps  upon  the  car.    I,  157. 

Person  approaching  to  take  passage  is  not  a  passenger,    in,  406. 

Person  boarding  a  car  is  a  passenger.    IV,  656,  1032. 

Person  attempting  to  enter  car  and  caught  by  dosing  door  is  a  passoigar. 
Vra,  66. 

One  nKmnting  ear,  though  not  having  paid  fare,  is  a  passenger,    m,  6. 

Person  signalling  for  stop  and  taking  hold  pf  railing  to  get  on  alter  car 
has  stopped  is  a  passenger.    VI,  706. 

Person  boarding  car  at  car  bams  is  not  a  passenger.    HI,  867. 

Person  attempting  to  board  car  on  side  opposite  from  platform  is  a  tres- 
passer.   VI,  653. 

Person  boarding  car  from  wrong  side  is  not  a  passenger.    VIII,  741. 

Mere  knowledge  of  conductor  of  person's  attempting  to  board  car  with 
intent  to  take  passage  does  not  as  a  matter  of  law  constitute  him  a  pas- 
senger.   VI,  796. 

Mother  placing  baby  on  car  and  about  to  embark  herself  is  a  passenger. 
Vn,  65. 

Person  entering  car  and  paying  fare  is  a  passenger,  though  intending  to 
continue  previous  oontroyersy  with  conductor.    V,  22. 

Person  may  become  passenger  before  taking  seat  or  purchasing  ticket, 
vn,  491. 

Person  may  be  a  passenger  though  his  fare  be  not  paid  or  demanded.  IV, 
649. 

Person  failing  to  pay  second  fare  when  due  ceases  to  be  a  passoiger.  IH, 
394. 

Person  permitted  to  ride  on  bumper  because  of  crowded  car  is  a  passenger. 
VIII,  262. 

Person  on  running  board  not  having  paid  fare,  is  not  as  a  matter  of  law  a 
passenger.    HI,  840. 

Person  riding  on  platform  in  violation  of  company  loses  rights  as  a  pas- 
senger.   VII,  840. 

Belation  exists  till  passenger  leaves  roadway  of  railroad.    VI,  210. 

Person  alighting  on  platform  is  a  passenger  for  reasonable  time  to  enable 
him  to  leave.    Vn,  96. 

Where  passenger  had  alighted  and  his  foot  was  caught  in  a  rope  attached 
to  the  car,  the  relation  of  passenger  had  not  ceased.    VII,  748. 

Where  a  passenger  is  unlawfully  ejected  hi^  relation  as  a  passenger  is  not 
terminated.    IV,  567. 

Passenger  alighting  followed  by  oonduotcHr  and  assaulted  is  still  a  pas- 
senger.   VI,  229. 

On  leaving  car  person  ceases  to  be  a  passenger.    IV,  466. 

Relation  exists  until  passenger  is  safely  landed  at  destination.    V,  163. 

Relation  ceases  after  passenger  has  safely  alighted.    VI,  602. 
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FASSENOEB—  {Continued). 
Statas —  (Continued). 
As  passenger  is  lost  on  alighting  to  intervene  in  fight  between  conductor 

and  another  passenger.    V,  713. 
Passenger  waiting  in  car  for  connecting  car  of  another  carrier  is  still  a 

passenger.    VIII,  419. 
Person  to  whom  defectiye  transfer  has  been  issued  is  a  passenger  on  the 

second  car.    V,  Z3. 
Person  transferring  mounting  second  oar  is  a  passoiger.    Ill,  662,  731. 
Person  compelled  to  alight  in  transferring  to  another  car  is  still  a  passenger. 

V,  68. 

Possession  of  transfer  as  evidence  of  plaintilTs  status  as  a  passenger.    U, 

124. 
Whether  employee  riding  on  pass  exempting  defendant  from  liability  is  a 

passenger  for  hire  is  a  question  for  the  jury.    V,  432. 
Employee  of  defendant  riding  home  on  a  free  ticket  is  a  passenger.    V,  219. 
Woricman  employed  by  company  riding  on  pass  is  a  passenger.    V,  614. 
Flagman  riding  on  ticketo  issued  as  part  of  wages  is  a  passenger.    V,  820. 
Employee  riding  on  a  pass  given  as  part  consideration  for  services  is  a 

passenger;  conditions  waiving  right  to  damages  for  negligence  are  void. 

VI,  674. 

Workman  employed  by  company  riding  in  workmen's  car  is  not  a  passenger. 
V,  427. 

Section  hand  riding  on  car  free  to  work  not  a  passenger.    VI,  766. 

Child  young  enough  to  be  carried  free  may  be  a  passenger.    IV,  21. 

Newsboy  jumping  on  car  to  sell  papers  is  not  a  passenger.    IV,  836. 

Boy  permitted  to  board  car  by  gripman  not  a  passenger.    VI,  21. 

Boy  asking  for  a  free  ride  and  ready  to  pay  his  fare  is  a  passenger.  VII, 
862. 

Person  carried  free  is  a  passenger.    IV,  270. 

Person  carried  gratuitously  at  invitation  of  carrier  is  a  passenger.    V,  216. 

Policeman  riding  free  under  ordinance  is  a  passenger  though  the  ordi- 
nance prove  invalid.    VI,  686. 

Policeman  riding  on  pass  injured,  —  unconstitutionality  of  ordinance 
requiring  railway  to  issue  passes  to  policemen  does  not  relieve  company 
from  liability  for  injuries  to  policeman  riding  on  a  pass  so  issued.  V, 
863. 

Waiver  of  right  to  insist  that  person  was  not  a  passenger  on  chartered 
car.    rV,  988. 

Cave. 

Toward,  required  of  railway.    IV,  199,  1032,  1044,  1049;  V,  386;  VHI, 

244,  419,  7«8. 
Degree  of  care,  —  company,  while  not  an  insurer,  must  use  highest  degree 

of  care.    IV,  391. 
required  of  railway  to  protect  passengers  is  the  highest^  but  it  is  not 

an  insurer  of  their  safety.    I,  167,  234,  238. 
Railway  is  not  an  insurer  of  its  passengers.    IV,  669. 
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FAMENOEB—  iConimued). 
Cave — (Continued), 
Degree  of  eare,  —  company  owee  highest  toward  pass^gers.    V,  189,  190. 

to  avoid  injuring,  —  extraordinary  care  must  be  used.    IV,  301. 

required  to  protect  passengers  is  the  highest.    II,  221,  839>,  927. 

company  bound  to  use  high,  not  highest    III,  879. 

toward  free  passenger,  —  company  should  use  greatest  possible  care 

and  diligence.    IV,  270. 
to  protect  passengers,  —  company  bound  to  exercise  utmost  skill  and 

foresight,  and  are  liable  for  slightest  negligence.    Ill,  505,  582,  588, 

860,  879. 
Bequired  in  an  emergency,  —  not  required  to  use  same  deliberation  and 

foresight  in  an  emergency  as  otherwise.    IV,  165. 
Degree  of  care,  —  instruction  that  it  is  the  highest,  even  though  definitioa 

of  **  highest  degree  of  care  "  was  not  given,  is  not  erroneous.    II,  586. 
Degree  of  required  of  street  railway  in  carriage  of  passengers.    VIII,  676. 
Degree  of  care  to  protect  passengers,  —  erroneous  instruction  as  to  going 

outside  of  negligence  all^;ed  in  the  complaint.    I,  157. 
—  required,  —  erroneous  instruction  as  to.    I,  94. 
instruction  as  to,  not  erroneous  because  of  use  of  word  intelligenoe 

after  prudence.    Ill,  126. 
Steepness  of  grade  and  heaviness  of  load  may  be  considered  as  to  the  care 

required.    IV,  1047. 
Protection  of;  failure  to  remove  passenger  in  snow-bound  car  to  place  of 

warmth  and  shelter.    V,  825. 

Assavlt  om. 

Liability  of  company  and  duty  to  protect.    I,  1. 

By  third  persons,  —  carrier  agrees  to  use  utmost  care  to  protect  passengers 

from.    IV,  419. 
Railway  must  protect  passengers  from  violence  and  insult  of  strangers, 

co-passengers  and  its  servants.     Vll,  108. 
Provocation  no  mitigation  of  compensatory  damages.    Ill,  498. 
Aggravating  conduct  of  passenger  may  be  considered  in  determining  dam- 
ages.   II,  802. 
Abusive  language  does  not  justify;  question  for  jury  to  determine  if  neoea- 

sary  to  eject.    11,  5. 
By  employees,  —  carrier  absolutely  liable  for.    IV,  419. 
Assaulted  by  conductor,  —  liability  of  railway.    VI,  725,  726. 
Company  liable  for  wilful  assault  on  by  conductor.    Ill,  568. 
By  conductor, —  instruction  as  to  liability  of  company  held  not  erroneoua. 

n,  632. 
Company  liable  for  assault  by  conductor  when  acting  within  scope  of  his 

employment.    Ill,  498. 
By  conductor  while  attempting  to  board  car,  —  evid«ice;  damages.     Vlll, 

794. 
When  conductor  is  acting  within  scope  of  his  employment,    m,  498. 
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^—  (Oaniinued). 
Auavlt  om —  (OonHnued), 

Where  conductor  uses  exeessiye  force  in  ejecting  passenger,  and  follows 
him  to  street  and  assaults  him,  company  is  liable.    V,  592. 

When  attempting  to  leave  car  by  conductor,  after  refusal  to  accept  trans- 
fer, company  liable.    Ill,  567. 

By  conductor  after  leaving  car,  —  liability  of  company;  duty  of  company 
to  protect;  use  of  insulting  words  by  passenger.    VII,  204. 

Assaulted  by  conductor,  —  when  company  liable;  insulting  language  no 
excuse.    VIII,  362. 

Assaulted  by  motorman  after  alighting  to  intervene  in  fight  between  con- 
ductor and  another  passenger.    V,  713. 

By  special  officer,  —  company  held  liable.    IV,  482. 

By  fellow  passenger,  —  railway  bound  to  give  protection.    VII,  539. 

Injury  to  by  another  passenger,  —  company  held  liable.    V,  6. 

Assaulted  by  drunken  fellow  passenger,  —  company  liable  for  nelgigence 
of  conductor  in  exercising  supervision  over  drunken  passenger.    VII,  936. 

By  drunken  passenger,  —  duty  of  company  to  protect.    VII,  483. 

Struck  by  missile  thrown  at  motorman  by  stranger,  —  company  not  liable. 

V,  564. 

Injured  by  wad  from  cannon  fired  from  street,  —  company  not  liable.    V, 

379. 
When  carrying  cumbersome  package,  —  complaint  held  insufficient,    in, 

715. 
Right  to  execution  against  person  of  plaintiff  on  verdict  for  defendant. 

IV,  842. 
insulted  by  conductor,  —  liability  of  company.    VI,  768. 

Aeetiom  of. 

Amount  of  force  that  may  be  used.    II,  632;  VU,  84a 

Amount  of  force  that  may  be  used.    VII,  840. 

Where  excessive  force  used  plaintiff  may  recover  though  not  a  passenger. 

in,  232. 
With  unnecessary  violence,  —  verdict  for  plaintiff  sustained  by  evidence. 

VI,  285. 

From  car  without  justification  and  arrested  at  direction  of  railway's 
"road  officer/'  —  defendant  liable.    V,  536. 

On  refusal  to  pay  fare,  —  use  of  force;  contributory  nef^igence.    VI,  148. 

After  reasonable  time  after  demand  for  fare  passenger  may  be  ejected  not- 
withstanding a  tender  thereof  before  expulsion  completed.    I,  267. 

After  reasonable  time  after  demand  for  fare  passenger  may  be  ejected; 
reasonable  time  determined  by  circumstances.    I,  592. 

Defendant  not  liable  when  plaintiff  was  ejected  from  second  car  for  not 
paying  his  fare  after  paying  fare  on  first  car,  which  did  not  run  as  far 
as  hiB  destination.    Ill,  901. 

When  refusing  to  pay  fare,  —  when  policeman  not  authorized  to  arrest 
conductor.    Vm,  666. 
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PASSZVOEB—  iCimtinued). 
SjMtiom  ot^iC<miinued). 

Not  jnstifled  beeaose  of  tender  of  worn  coin  for  fare.    VU,  114. 
Ejected  for  tendering  Canadian  coin  held  wimigfully  ejected.    YIU,  762. 
Carrying  small  cake  of  ice  wrapped  so  as  not  to  leak,  —  railway  liable  for 

refusal  to  carry.    VII,  664. 
Intoxicated,  —  may  be  ejected.    V,  6. 
ejected  from  car,  run  over  by  another  car  some  time  after, — duty  of 

motorman  of  latter  car.    VIII,  855. 
Rule  requiring,  when  passenger  does  not  pay  fare  or  produce  ticket,  is 

reasonable.    IV,  114. 
Passenger  for  smoking,  —  rule  of  company  hdd  reasonaUe.    V,  692. 
Conductor  may  not  eject  passenger,  however  otherwise  justified,  when  car 

in  motion.    IV,  1072. 
By  conductor  and  injured,  —  verdict  for  plaintiff  held  against  weight  of 

evidence.    Vm,  714. 
From  car  by  threats  and  hostile  demonstrations  of  conductor,  and  injured. 

VIII,  716. 
Injury  to  newsboy  selling  papers  compelled  by  conductor  to  alight  while 

car  in  motion.    I,  115. 

▲rrest  of. 

Company  not  liable  for  arrest  by  conductor  imless  he  was  acting  within 

the  scope  of  his  authority.    II,  684. 
Company  not  liable  where  passenger  arrested  for  resistance  to  ejection  f<w 

failure  to  produce  transfer.    11,  453. 
When  malicious  prosecution  by  conductor  not  shown.    Ill,  568. 
Verdict  of  $1,500  actual  and  $1,000  exemplary  damages  set  aside  as  ezoea- 

sive.    II,  592. 

SopavAtlom  of  Baoes. 

In  street  cars,  —  city  may  pass  valid  ordinance  to  provide  under  the  gen- 
eral welfare  clause  of  its  charter.    IV,  136. 

ordinance  requiring  is  reasonable  and  does  not  delegate  unauthorised 

authority  to  the  railway.    IV,  136. 

ordinance  requiring,  but  excepting  nurses  in  charge  of  children  and 

invalids,  held  reasonable.    IV,  142. 

Discretion  given  railroad  is  exercised  at  its  peril,  and  it  is  for  insult 
given  white  passenger  by  conductor  by  intimating  that  she  is  a  negress. 
VII,  136. 

Movable  partition  may  be  used,  but  passenger  may  not  be  put  in  wrong 
compartment  by  moving  of  partition  when  there  is  no  seat  in  the  com- 
partment  thus  newly  established  for  his  race.    VIII,  454. 

Company  liable  for  ejection  of  passenger  refusing  to  move  where  compaaj 
employing  subterfuge  to  comply  with  law.    IV,  558. 

OoUlaion. 

Res  ipsa  loquitur  applies  where  passenger  hurt  in  collision.    VI,  674. 
Injured  by  collision,  —  when  presumption  of  negligence  arises.   II,  630, 831^. 
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PAS8EHOEB—  {ContiMted). 
Collision  —  ( Continued ) . 

Injured  by  collision  of  cars,  —  care  required  of  company  as  to  condition  of 
brakes;  negligence  of  motorman.    VI,  503. 

D^^ree  of  care  required  of  each  company  where  passanger  injured  in  col- 
lision with  car  of  another  company.    II,  709. 

Injured  in  collision  due  to  failure  of  employee  to  communicate  instruc- 
tions of  dispatcher,  —  railway  negligent.    VI,  674. 

of  cars,  —  presumption  of  negligence,    in,  562,  563,  406. 

Injured  by  glass  from  window  broken  by  collision,  —  evidence  sufficient  to 
warrant  submission  to  jury.    Ill,  565. 

Injured  by  ears  colliding  with  adjoining  car  while  rounding  curve,— 
defendant  not  shown  n^ligent.    IV,  846. 

Injured  in  car  standing  cm  siding  run  into  by  second  car;  negligence  of 
motorman  of  second  car.    VI,  136. 

Injured  in  collision  caused  by  boy  throwing  switch,  —  negligence  of  com- 
pany in  not  having  switch  locked  is  a  question  for  the  jury.    IV,  193. 

caused  by  obstruction  on  track,  —  degree  of  care  to  be  used  by  com- 
pany; presumption  of  negligence.    VI,  317. 

Injured  by  shaft  of  wagon  penetrating  car,  —  defendant  only  obliged  to  use 
a  <<  high  degree  of  care."    II,  801. 

Care,  degree  of,  to  be  used  by  company  in  case  where  plaintiff  was  struck 
by  shaft  of  wagon  puncturing  side  of  car.    II,  801. 

Injured  in  collision  with  vehicle,  —  no  presumption  of  negligence  arisee. 
IV,  195. 

Injured  by  collision  of  car  with  a  vehicle,  —  burden  is  on  plaintiff  to  show 
collision  was  caused  by  negligence  of  defendant,    in,  373,  449. 

with  trudc,  —  defendant  not  shown  to  have  been  at  fault    IV,  847. 

with  truck,  —  negligent  rate  of  speed  makes  company  liable.    Ill, 

139. 

Injured  by  collision  between  car  and  wagon,  —  n^ligence  of  motorman  a 
question  for  the  jury.    Ill,  607. 

of  car  with  vehicle,  —  negligence  of  driver  of  vehicle  does  not  excuse 

negligence  of  company.    11,  798. 

Injured  by  flying  glass  in  collision  with  wagon.    V,  710. 

Injured  by  collision  of  car  with  a  vehicle,  —  evidence  sufficient  to  support 
judgment  against  defendant.    Ill,  140. 

with  truck,  —  verdict  for  defendants  held  not  in  accordance  with  evi- 
dence.   rV,  80. 

Struck  by  vehicle,  —  fact  of  collision  does  not  establish  liability  of  the 
company.    II,  906. 

Injured  by  collision  with  railroad  train,  —  company  liable  where  its 
servant,  acting  within  scope  of  authority,  signals  motorman  to  cross 
tracks.    Ill,  563. 

with  train,  —  negligence  of  conductor  in  signalling  for  start  when 

he  knew  train  coming  held  proximate  cause.    IV,  203. 

Vol.  8—60 
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CMllalom—  (Oontimted). 
Injured  by  oolliBion  of  trolley  car  with  steam  ear,  —  negligence  of  steam 
railroad  does  not  relieve  trolley  company  from  its  negligence.    VIII,  470. 
— ^of  street  car  with  railroad  train,  —  duly  of  motorman  to  look  and 
listen  when  approaching  railroad  crossing.    VIU,  846. 

Jolts  aad  Jmrkm. 

Injured  by  sudden  start,  —  whether  injuries  were  proximate  cause  of  death 

from  tuberculosis  is  a  question  for  jury.    IV,  845. 

held  guilty  of  contributory  negligence.    VI,  797. 

Starting  car  before  passei^gers  seated,  —  no  inference  of  negligence.    VII, 

984. 
while  passenger  passing  to  a  seat»  —  defendant  liable  if  found  ne^- 

gent    n,  909. 
Walking  to  seat,  thrown  by  sudden  starting  of  car,  —  conductor  need  not 

wait  till  active  person  is  seated.    IV,  477. 
Starting  car  while  passengw  passing  from  platform  into  car  not  ne^igence. 

II,  332. 
Starting  heayily  loaded  car,  —  actual  management  of  car,  not  resultant 

effects,  should  determine  question  of  negligence,    in,  625. 
Injured  by  sudden  start  because  no  strap  available,  —  contributory  n^li- 

gence  question  for  the  jury.    IV,  847. 
Finger  caught  in  door  becaiise  of  sudden  start>  —  negligence;  nonsuit.    V, 

768. 
Hand  caught  by  door  when  car  lurched,  —  negligence;  contributory  negli- 
gence.   VIII,  770. 
Thrown  from  open  car  by  sudden  lurch,  —  held  car  negligently  operated. 

II,  586. 
Thrown  down  while  standing  in  car  by  sudden  jerk,  —  negligence  must  be 

shown,  and  that  it  was  the  proximate  cause.    11,  797. 
Thrown  by  sudden  jerk,  —  liability  for  jerk  of  car.    VII,  216. 
Thrown  from  car  by  sudden  jeik,  —  defendant  must  show  freedom  from 

negligence.    IV,  844. 
Standing  inside  car,  injured  by  jerk  of  car,  —  no  presumption  of  negli- 
gence.   VI,  689. 
Thrown  down  by  sudden  jolt,  —  presumptive  proof  of  negligence  if  unex- 
plained.   VIII,  585. 
Injured  by  sudden  jerk  of  car,  —  what  plaintiff  must  show  to  make  out 

case.    VII,  937. 
Thrown  from  seat  in  open  car  by  sudden  jerk,  —  question  for  jury.     VU, 

940. 
Injured  when  arm  forced  out  of  window  by  lurch,  —  contributory  negligence 

question  for  jury.    V,  633. 
Leaving  seat  after  signalling  for  stop,  injured  by  sudden  jerk  of  ear, — 

defendant  held  negligent.    IV,  80. 
Arising  to  signal  conductor  of  open  car  and  thrown  off,  —  contributory 

negligence  question  for  the  jury.    IV,  396. 
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PASSEHOEB—  {Continued). 
CoUlslom  —  ( Continued) . 
Thrown  down  by  sudden  lurch,  —  evidenoe  sufficient  to  find  negligence. 
Falling  on  floor  of  car  for  cause  not  shown,  —  no  presumption  of  negli* 

gence.    VII,  462. 
Thrown  fr<mi  car  not  under  control,  —  care  required  of  carrier  stated. 

V,  66. 
Injured  by  abrupt  stop  of  car,  —  prima  faoie  case  of  negligence  made  out. 

V,  642. 
Thrown  from  car  by  sudden  stop  occasioned  by  ezplosicm,  —  error  to  direct 

▼erdict  for  defendant.    IV,  849. 
Injured  by  sudden  stop  of  car  whereby  a  fellow  passenger  was  thrown 

violently  against  her,  —  sufficiency  of  allegation  as  to  proximate  cause. 

II,  866. 
Injured  by  sudden  stopping  of  car  in  an  emergency,  —  question  of  exercise 

of  judgment  by  motorman  in  an  emergency.    Ill,  406. 
Injured  by  sudden  stopping  of  car,  —  fight  between  conductor  and  another 

passenger  not  such  an  emergency  as  to  justify.    Ill,  664. 
Thrown  from  car  at  curve,  —  negligence;  excessive  speed;  violation  of 

•rules  by  employees.    VI,  186. 
Thrown  from  open  oar  rounding  curve  with  guard  rail  up,  —  company  not 

guilty  of  gross  negligence.    IV,  472. 
Thrown  from  car  rounding  curve  while  in  intoxicated  condition.    Vm, 

679. 
Thrown  from  body  of  car  to  platform  and  thence  to  street  by  sudden 

starting  of  car  on  curve,  —  verdict  for  plaintiff  sustained.    VIII,  769. 
Pushed  from  crowded  car,  —  overcrowding  not  proximate  cause.    V,  764. 
Thrown  from  car  when  to  conductor's  knowledge  she  did   have  room 

enough  to  be  securely  seated,  —  negligence  of  conductor  a  question  for 

the  jury.    TV,  666. 
Thrown  from  crowded  car,  —  negligence  in  permitting  car  to  be  over- 
crowded.   VIII,  789. 

lajwred  by  AppUamoes. 

Injured  by  door  slammed  by  conductor,  —  company  liable,    m,  388. 
Hand  caught  in  door  of  crowded  car,  —  proximate  cause.    V,  763. 
Caught  by  dosing  door,  —  res  ipsa  loquitur  applies.    VIII,  66. 
Injured  by  defective  device  for  opening  door,  and  while  in  faint  falling 

from  oar,  —  jury  not  justified  in  finding  for  plaintiff  in  absence  of  proof. 

n,  433. 
Injured  when  car  driven  through  fiooded  street  so  that  trap  door  sprang 

open,  admitting  water,  —  negligence  of  motorman.    VIII,  713. 
Injured  by  falling  window,  —  negligence  of  defendant  must  be  shown.    IV, 

846. 
Guard  rail,  —  fact  that  it  is  up  is  not  an  invitation  to  passengers  to 

expose  themselves  to  danger.    IV,  647. 
Injured  by  letting  down  of  guard  rail,  —  nonsuit  held  improper.    Ill,  84. 
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^—  {Continued). 
lajmred  by  Appliamoes — iOontinned). 
Bee  ipea  loquitur,  —  appIioati<m  of  doctrine  when  fnae  burning  out  injures 

passenger.    I,  330». 
Injured  by  explosion  of  fuse,  —  applieation  of  rule  of  ree  ipea  loquitwr, 

III,  713. 

of  controller,  —  exercise  of  proper  care  by  defendant  question  for 

jury.    V,  439. 
Injured  by  fall  of  trolley  pole,  —  highest  degree  of  care  for  protection  ot 

passengers  required.    Ill,  861. 

presumption  of  negligence  is  on  defendant,    n,  124. 

presumption  of  negligence  arises.    V,  796. 

Injured  by  trolley  pole,  —  whether  defendant  should  have  anticipated  acci- 
dent question  for  jury.    VII,  350. 
Injured  by  wheel  falling  from  trolley  pole,  —  negligence  in  not  discoTeriqg 

defect  question  for  jury ;  duty  of  carrier  to  passenger.    VII,  190. 
Burned  by  overheated  plate  in  floor  of  car,  —  overheating  of  plate  raiaea 

presumption  of  failure  to  exercise  care  required.    II,  800. 
Injured  in  eye  by  c<Hiductor's  punch  falling  from  his  pocket,  —  hdd  a 

casualty  for  which  company  was  not  liable,    m,  713. 
Injured  by  fall  of  seat  in  front  of  her,  —  defendant  held  negligei^    IV, 

480. 
Injured  by  fall  of  fare  register,  —  doctrine  of  res  ipea  loquitur  applies. 

IV,  843. 

Injured  in  eye  by  splinter  of  electric  li^t  bulb  dropped  by  employee, — 

latter  bound  to  use  only  ordinary  care.    IV,  844. 
Injured  because  of  defective  car  wheel,  —  company  must  test  cars  after 

purchase.    V,  428. 
Injured  by  stepping  on  electrified  plate  in  car,  —  presumption  of  negligenoe 

arises.    V,  636. 
Switch,  —  injury  caused  by  car  running  through  when  open.    I,  409. 
Injured  by  tripping  over  defective  mat,  —  dangerous  condition  of  mat  a 

question  for  jury.    IV,  846. 
Falling  through  rotten  trap  door  in  floor  of  car,  —  ree  ipea  loquitur 

applies.    V,  630. 
Stumbling  over  bag  in  aisle,  —  negligence  of  conductor;   care  required. 

VI,  189. 

Paaie. 

Injured  because  of  panic  caused  by  explosion  in  electric  equipment, — 
prima  facie  case  of  negligence  made  out.    IV,  165. 

Injured  in  disturbance  caused  by  explosion  of  controller  box,  —  negligence 
and  contributory  negligence  questions  for  jury.    IV,  848. 

Injured  in  panic  caused  by  flames  and  smoke  in  car,  —  nonsuit  held  im- 
proper.   Ill,  714. 

Injured  by  falling  in  faint  caused  by  fright,  —  company  not  ne^igent 
III,  407. 
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L—  (Conimued). 
Paaio —  {Continued). 
Injured  in  panic  caused  by  ignition  of  passoiger's  dress  by  anotber  pat* 

senger  smoking,  —  proximate  cause.    V,  766. 
Injured  by  fright  caused  by  horse  thrusting  his  head  through  oar  window^ 
—  res  ipsa  loquitur  not  applicable.    Ill,  711. 

Aets  of  Third  Partiea. 

Stranger,  —  company  not  liable  for  tort  of  unless  it  oould  have  foreseen 

and  guarded  against  it.    IV,  673. 
Injured  by  negligent  act  of  third  persons  attempting  to  board  car, — 

company  held  not  responsible.    IV,  328. 
Injured  in  car  started  by  a  child,  —  negligence  of  motorman  in  leaving 

car  so  that  it  oould  be  easily  started  held  proximate  cause.    VIII,  419. 
Mob  violence,  —  question  of  care  used  by  defendant's  employees  in  running 

car  through  a  mob  is  one  for  the  jury.    I,  757. 
Mobs,  —  calling  out  of  militia  not  notice  to  railway  of  danger,  but  an  iniv- 

tation  to  operate  cars.    Ill,  783. 
railway  not  liable  for  elderly  man  falling  from  car  in  dismounting 

after  being  hit  by  a  stone  thrown  by  a  strike  sympathizer.    Ill,  788. 
Strike,  —  presumption  of  negligence  after  derailment  rebutted  by  evidenoe 

of  obstruction  placed  on  track  during  strike,    m,  806. 

Derailment. 

Injured  by,  —  res  ipsa  loquitur.    V,  767. 

Caused  by  defective  switch,  —  presumption  of  negligence  is  created.    Ill, 

564. 
Injured  because  of  derailment,  —  presumption  of  negligence  arises.    VI» 

789. 
Company  must  show  exercise  of  ordinary  care.    Ill,  198. 
Of  car,  —  evidence  as  to  negligence  of  driver  of  horse  ear  sufficient  for 

submission  to  jury.    II,  18. 

negligance  of  ccmipany  in  failing  to  lock  switch.    II,  630. 

injury  to  passenger  when  caused  by  negligently  excessive  rate  of 

speed.    1, 242. 
Passenger  injured  by  derailment  of  car  going  at  excessive  speed.    VIII, 

692. 
Of  car,  —  negligent  operation  by  rounding  curve  at  excessive  speed.    II, 

962. 
Injured  in  derailment  caused  by  brick  placed  on  track  by  small  boy, — 

diligence  of  motorman  question  for  jury.    V,  638. 
Injured  because  of,  —  motorman  not  n^ligent  for  excessive  speed  result- 
ing from  defective  appliances.    Vin,  836. 
Injured  by  intentional  derailment  of  horse  car  to  pass  truck,  —  case  should 

have  gone  to  jury.    TV,  860. 
Injured  because  of  derailment  caused  by  act  of  railway  and  corporation 

employed  by  it,  may  recover  against  defendants  jointly;  independent 

contractor.    VII,  626. 
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FASSEirOEB—  iContmued). 
1>mrmUmfint  —  ( Contmued) . 
Derailment  of  car,  —  recoiiimeadatio&  of  state  railroad  oommlBsiimen  as  U> 
a  safeguard  at  the  point  admisBible.    II,  797. 

Platf  orms  aad  Stattoaa. 

Platforms,  —  company  bound  to  keep  in  reasonably  safe  condition.    TTT^ 

891. 
Injured  by  falling  of  station  platform,  —  negligence  is  a  question  for  the 

jury.    Ill,  640. 
Falling  between  car  and  subway  station,  —  warning  by  guard  hdd  to 

exonerate  defendant.    VI,  804. 
Injured  by  footboard  of  car  passing  station  platform,  —  in  absence  of  eri- 

dence  of  specific  negligence  it  is  error  to  submit  case  to  jury.    II,  388. 
Crowded  off  crowded  platform,  —  negligence  to  maintain  large  enoo^ 

platform  and  in  allowing  too  many  passengers  to  congregate  thereon 

are  questions  for  the  jury.    V,  441. 
Injured  by  being  pushed  against  car  because  of  overcrowding  of  station,  — 

held  that  negligence  was  a  question  for  the  jury,    n,  801. 
Injured  because  of  crowd  in  subway  station,  —  negligmice  of  company 

question  for  jury;  plaintiff  did  not  assume  risk  as  a  matter  of  law. 

V,  386. 

PaaalBir  Botweem  Oars. 

Injured  while  passing  to  another  car  under  direction  of  conduct<»>,  —  held 
an  injury  resulting  was  received  in  the  running  of  the  cars  so  as  to 
raise  the  statutory  presumption  of  n^ligence.    IV,  164. 

Required  to  leave  car  and  board  another,  injured  when  excavation  in. 
street  caused  her  to  fall,  —  contributory  negligence;  n^ligence.  Vin» 
798. 

Injured  by  falling  between  cars  while  passing  from  one  car  to  another,  — 
defendant  held  not  n^ligent.    V,  439. 

Stepping  into  space  between  car  of  elevated  train  and  the  platform, — 
company  not  negligent.    IV,  462. 

Stepping  into  space  between  cars  of  elevated  train,  —  company  not  negli- 
gent   IV,  461. 

Acod  and  Xnflna  Perscma. 

Aged  persons,  —  company  owes  more  care  to  aged  persons,    m,  731. 
Fleshy  persons,  —  duty  not  to  start  car  before  old  or  crippled  persoo.  is 
seated  does  not  apply  to  active  fieshy  person.    IV,  326. 

BostlnatioB. 

Right  to  be  carried  to  destination.    VI,  726. 

Carried  beyond  destination,  —  liability  of  company.    VII,  934. 

Duty  of  company  to  carry  passengers  to  points  indicated  on  signs  without 

transfer.    V,  861. 
Carried  beyond  destination  is  not  entitled  to  ride  back  free;  his  remedy 

is  for  damages  sustained.    V,  166. 
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i —  iOontmued). 
D— timatloa—  {Continued). 
Carried  beyond  destination  when  asleep,  —  def endint  not  obliged  to  furnish 

return  passage.    VI,  854. 
Stranger,  —  fact  that  passenger  was  a  stranger  did  not  affect  defendant's 
liability  for  carrying  beyond  her  destination.    V,  048. 

fiaa»l»g  f!roat  Gar. 

Leaning  from  side  of  ear,  is  guilty  of  contributory  negligence  as  a  matter 
of  law.    m,  245. 

Arm  protruding  from  oar,  —  when  defendant  not  negligent.    I,  541. 

Arm  injured  by  another  car  in  routding  oourve, — negiigenoe  and  contrib- 
utory n^ligence  questions  for  juiy.    VIII,  52. 

Sitting  by  op«i  window,  struck  by  passing  car,  —  negligence;  contributory 
negligence.    VI,  786. 
Leaning  out  of  car,  struck  by  pole,  —  question  of  contributory  negligence  is 
for  the  jury.    II,  278. 

Projecting  head  outside  car  and  coming  in  contact  with  pole,  —  contribu- 
tory negligence  a  question  for  the  jury.    IV,  160. 

Injured  by  thrusting  head  outside  of  car  and  coming  in  contact  with 
pole,  —  contributory  negligence  held  conclusive.    IV,  323. 

Struck  by  projection  from  passing  wagon,  —  presumption  of  negiigenoe 
exists;  question  of  contributoiy  negligence  is  for  the  jury.    II,  406. 

Injured  by  hoe  of  third  party  being  cau^t  in  car  and  striking  him,-~ 
negligence  of  conductor.    VI,  560. 

Injured  by  extending  head  out  of  car  above  screens  on  becoming  ill,  by 
contact  with  pole,  —  held  guilty  of  contributory  negligence.    IV,  306. 

Putting  head  out  of  car  window  while  nauseated,  struck  by  obstruction,  — 
negligence  and  contributory  negligence  questions  for  jury.    VIII,  210. 

Sick  passenger  injured  by  falling  from  car  because  of  improper  construo- 
tion  and  lack  of  care  of  conductor,  —  proximate  cause  a  question  for 
the  jury.    Ill,  582. 

SpMd. 

Passenger  may  assume  that  company  will  comply  with  speed  law.    V,  97. 
Instruction  as  to  duty  of  company  to  prevent  car  running  at  dangeroua 
rate  of  speed,  held  not  error.    I,  242. 

Ormtnitows  PaMomswnk 

Contract  limiting  liability  to  gratuitous  passenger  is  valid.    V,  215. 
Policeman  riding  on  pass,  —  liability  of  company.    V,  832. 

HocUcemoe* 

Presumption  of  n^ligence  does  not  follow  unexplained  injury.    V,  360. 

when  it  arises.    V,  636,  638. 

is  created  upon  injury  to  passenger  which  is  rebuttable.    VII,  785. 

passenger  is  presumed  to  have  beeo  injured  by  carrier's  negiigenoe. 

m,  193,  582. 
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i-^  iContmued). 
JUtfiijgtm— —  {Continued). 

Presumption  of  negligence  arises  when  shown  that  defect  in  appliances  or 

acts  of  defendant's  employees  contributed  to  the  accident.    IV,  677. 
is  raised  when  passenger  is  thrown  from  seat  to  floor  by  sudden 

stopping  of  car.    Ill,  506. 
Inference  of  negligence  arising  from  facts  proven^  question  of  negligence 

should  be  submitted  to  the  jury.    IV,  734. 
Injured  in  consequence  of  motorman  losing  control  in  going  down  hill,^- 

negligence  may  be  inferred.    Ill,  443. 
Prima  facie  case  made  out  by  proof  of  collision.    V,  820. 
Qross  negligence  defined;  evidence  authorizing  recovery  for.    IV,  431. 
Contributory  negligence,  —  charge  that  if  passenger's  negligence  solely 

contributes  to  bringing  about  injury  he  cannot  recover,  not  enxmeoos 

considering  theory  on  which  the  trial  was  conducted.    I,  771. 
— —  error  to  instruct  that  slightest  degree  bars  recovery,    in,  6. 
as  a  defense  under  the  Indiana  statute.    IV,  220,  241,  254,  259,  262, 

266. 

PAVSMEHT.     (See  Franchiee;  Paeaenger;  Pedeatrian;  Streete  and  High- 
wayt;  Vehicle.) 

FSDESTBZAir.     (See  Child;  Employee;  Evidence;  Paeeenger,) 

Negligence, — burden  of  proving  and  that  negligence  is  the  proximate  cause 
is  on  the  ^aintiff.    II,  520. 

Contributory  negligence  where  evidence  is  conflicting  is  a  questkm  for  the 
jury.    IV,  651. 

Wilful  n^ligenoe  not  shown  so  as  to  require  submission  of  question  to  the 
jury.    I,  430. 

Concurrent  negligence,  —  where  it  is  impossible  to  eeparate  the  nes^igenoe 
of  the  company  and  that  of  a  pedestrian,  the  negligence  of  the  latter  pre- 
cludes recovery,    n,  921. 

Conjectural  cause,  —  if  the  evidenoe  leaves  the  cause  to  conjecture,  plaintilT 

must  fan.  n;,  520. 

Presumption  of  action  arising  from  instinct  of  self-preservation,  origin  of 

the  rule;  no  application  where  there  is  contributory  negligence.    I,  199. 
Policeman  regulating  movement  of  cars  at  crossing  forced  for  safety  to  get 

on  step  of  car,  injured  in  collision  of  oars,  —  defendant  not  entitled  to 

verdict  as  matter  of  law.    VIII,  982. 
Girl  attempting  to  save  child  not  guilty  of  negligence  per  ee,    IV,  855. 
Boarding  car  to  see  friends  off  is  a  licensee,  —  duty  of  company  toward. 

Vin,  138. 
Oossing  a  bridge,  injured  by  car  of  defendant,  when  act  amounting  to  n^i- 

gence.    I,  300. 
Injured  because  of  defective  sidewalk  on  viaduct  railway  maintained  under 

ordinance,  —  railway  liable;   effect  of  provision  in  ordinance  requiring 

railway  to  save  city  harmless  from  damage  resulting  from  acts  of  railway. 

Vra,282. 
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PSDBITBIAir—  {Continued). 

Injured  by  oollision  between  car  and  truck,  —  company  not  ezeosed  by  negli- 
gence of  truckman.    IV,  868. 
Derailment,  —  pedestrian  injured  by  wagon  thrown  (m  sidewalk  when  car 

was  derailed;   negligence  of  motorman;   derailment  proximate  cause  of 

injury.    VHI,  272. 
Injured  while  on  sidewalk  by  vehicle  thrown  against  him  by  car  rounding 

curve.    VIII,  647. 
Derailment  of  car,  injured  by,  —  evidence  sulBcient  for  submission  to  jury. 

IV,  171. 
Palling  over  cord  stretched  by  company's  contractor,  —  both  held  liable. 

n,790. 
Falling  over  rail  about  which  pavement  was  not  laid,  —  company  held  not 

negligent.    IV,  519. 
Injured  by  catching  foot  in  knot  hole  in  temporary  passageway  constructed 

by  railway  across  street,  —  negligence  of  defendant  and  freedom  from 

contributory  negligence  not  shown.    IV,  859. 
Falling  into  excavation  made  by  railway,  —  unguarded  condition  of  excava^ 

tion  the  proximate  cause.    IV,  208. 
Injured  by  excavation  in  street,  —  negligence  of  watchman  in  failing  to 

warn.    VIII,  743. 
Injured  by  snow  falling  from  elevated  railway,  —  evidence  not  sufficient  to 

sustain  allegation.    Ill,  400. 
Standing  on  comer,  hit  by  papers  thrown  from  car,  —  company  would  be 

liable  if  conductor  committed  the  act    VI,  847. 
Struck  in  eye  by  hard  substance  when  passing  near  stalled  car  whose  wheels 

were  revolving,  —  res  ipsa  loquitur  does  not  apply.    VII,  446. 

Oavo. 

Dangerous  crossings,  —  company  must  take  extra  precautions  at    II,  361. 
Degree  of  in  populous  parts  of  the  city,  —  question  of  negligence  is  for  the 

jury,    in,  161. 
Populous   districts,  —  proper  precautions  must  be  takes  by  company's 

employees  in.    II,  861. 
To  be  exercised  by  motorman  after  seeing  plaintiif  in  dangerous  positi<m. 

n,  620. 
Due  care  to  avoid  injury  must  be  shown  by  plaintiff.    11,  413,  422. 
Due  diligence  under  the  statute  held  not  to  have  been  exercised  by  a  person 

put  off  a  car  as  intoxicated  and  killed  by  the  car  on  its  return,    in,  896. 
Due  care,  —  greater  care  is  not  required  of  pedestrian  when  off  sidewalk 

than  when  on.    IV,  1. 
Intoxicated,  —  intoxication  does  not  relieve  one  from  care  required  from 

sober  person.    Ill,  796. 
Negligence  of  mother  of  child,  —  proper  refusal  of  request  for  instruction 

as  to  care  exercised  by  the  mother.    I,  606. 
Deafness  is  no  excuse.    I,  449,  466. 
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PSDBITBIAir—  iContinved). 
Ovosslac  Trmek. 

Behind  stopped  ear,  stnick  bjr  oar  on  opposite  track,  —  negligenoe;  eon- 
tributory  negligenoe;  unavoidable  accident;  duty  of  pedestrian  and 
motorman;  use  of  streets  by  pedestrian  and  railway.    Vm,  68. 

Passing  behind  car  onto  parallel  track,  —  care  to  be  used  to  ascertain 
whether  car  approadiing.    VII,  224. 

Avoiding  car,  injured  by  oar  on  another  traek,^- erroneous  diarge.  TEL, 
720. 

When  told  by  conductor  of  waiting  car  to  hurry  up,  plaintiff  was  stmdc 
by  oar  on  the  other  track,  held  question  of  contributory  negligence  was 
for  the  jury.    II,  766. 

Crossing  behind  car  struck  by  oar  on  other  trade,  —  contributory  negli- 
gence question  for  the  jury.    V,  772. 

Duty  of  company  to  give  warning  oi  approach  of  cars  and  keep  cars  under 
control.    I,  419,  492. 

Killed  by  car  at  private  crossing,  —  duty  of  ccMnpany  to  give  signals  at 
private  crossings.    VIII,  164. 

Aged,  killed  at  crowded  crossing,  —  defendant  not  shown  negligent.  V,  443. 

Blind  man  crossing  street  struck  by  car,  —  proof  of  negligence  insiiffident. 
VIII,  813. 

Struck  by  car,  —  negligence  of  defendant  must  be  shown.    VII,  734. 

Altiiough  negligent,  yet  if  motorman  could  have  avoided  accident,  prozi- 
mate  cause  is  question  for  jury.    I,  228. 

Stopping  of  plaintiff  on  approach  of  car  and  then  continuing  gave  motor- 
man  right  to  assume  he  intended  to  wait  till  car  passed.    I,  667. 

Emerging  fr(»n  behind  car  on  the  other  track,  —  jury  may  infer  negligenoe 
of  motorman  in  not  recognizing  possibility.    II,  968. 

Struck  by  car,  —  instruction  as  to  wanton  negligenoe  of  motorman  erro- 
neous when  wholly  unfounded  on  evidence.    IV,  206. 

Killed  by  car,  —  contributory  negligence  no  defense  where  wanton  miscon- 
duct of  motorman  shown.    V,  20. 

Crossing  street  etruck  by  car,  —  negligence  of  motorman  in  violating  com- 
pany's speed  limit.    VI,  142. 

With  bundle  on  her  head,  —  discovered  peril.    VI,  819. 

Care  required  of  motorman  in  populous  city.    V,  20. 

Crossing  street  at  night  time  in  populous  part  of  dty,  —  duty  of  motorman 
to  keep  lookout.    VIII,  699. 

At  crossing  in  populous  district,  struck  by  car,  —  defendant  negligent  in 
exceeding  speed  ordinance;  right  of  plaintiff  to  assume  observance  of 
ordinance.    Vin,  12. 

Crossing  street,  —  may  not  assume  that  motorman  will  slacken  speed, 
ni,  719. 

At  invitation  of  motorman  and  strudc  by  car,  —  questions  of  negligenoe 
and  contributory  negligence  are  for  the  jury.    Ill,  720. 

After  allowing  car  to  pass,  struck  by  car  following,  —  n^ligence  and  con- 
tributory negligence  should  have  been  submitted  to  the  jury.    IV,  660. 
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ITBIAH—  {Oonimued). 
OvoMlas  Traok —  (Conimued). 
Injured  by  car,  —  negligence  and  contributory  negligence  questionB  for 

jury.    IV,  1006. 
Crossing  in  front  of  car, — negligence;   contributory  negligence;   speed; 

presumption  of  due  care.    V,  663. 
When  car  in  sight,  —  duty  to  wait;  excessive  ^>eed.    VI,  265. 
Continuing  to  cross  tracks  fifteen  feet  away  when  car  125  feet  distant,  — 

contributory  negligence  and  motorman's  negligence  questions  of  fact. 

VI,  817. 
Struck  by  car,  —  contributory  negligence;  speed  at  crossings.    VI,  822. 
'At  crossing,  —  duty  to  have  car  under  control  and  keep  lookout;  last  clear 

chance;  contributory  negligence.    VII,  87. 
In  fnmt  of  car,  —  rights  of  pedestrian  and  railway ;  precautions  required 

of  motorman  and  pedestrian;  contributory  negligence.    VII,  370. 
At  street  intersection,  struck  by  car,  —  respective  rights;  duty  of  motor- 
man.    VII,  524. 
Struck  by  car,  —  relative  rights;  negligence  of  defendant  subsequent  to 

contributory  negligence  as  proximate  caive.    VTI,  636. 
care  required  not  same  as  in  crossing  steam  railroad  tracks;  negli- 
gence; contributory  negligence.    VH,  80^. 
Frightened  by  mule  backing  up  crossing  in  front  of  car,  —  defendant  not 

negligent.    VI,  832. 
Injured  crossing  track,  —  when  entitled  to  assume  train  will  stop  at 

station.    IV,  862. 
Stopping  between  rails  when  car  was  suddenly  lighted,  —  act  excused  as 

one  in  an  emergency.    IV,  969. 
Stepping  suddenly  on  track  while  buying  vegetables  of  huduter,  —  held 

guilty  of  contributoiy  n^ligence.    IV,  668. 
Stepping  in  front  of  approaching  car,  when  gross  negligence.    I,  492. 
Stepping  on  track  with  knowledge  he  could  not  cross  without  being 

struck,  —  contributory  negligence;  duty  of  motorman.    VIII,  803. 
Seeing  car  approaching  at  rate  of  three  miles  an  hour,  struck  by  car,— 

exercise  of  due  care  question  for  jury.    VTII,  738. 
Although  nearsighted,  struck  by  car  on  clear  day,  with  view  of  track  for 

more  than  a  mile, ^guilty  of  contributory  negligence  as  a  matter  of 

law.    Vm,  736. 
At  street  crossing,  struck  by  car,  —  contributory  negligence.    VTII,  727. 
Old  man  crossing  track  on  lookout  for  approaching  cars,  struck  by  car 

when  nearly  across,  —  not  guilty  of  contributory  negligence  as  a  matter 

of  law.    Vin,  661. 
In  broad  daylight,  struck  by  car,  —  held  guilty  of  contributory  negligence 

as  a  matter  of  law.    VIII,  660. 
Killed  crossing  tracks  at  night,  —  exercise  of  ordinary  care  by  plaintiff 

question  for  jury.    Vm,  406. 
Killed  crossing  tracks,  —  contributory  negligence  of  deceased  proximate 

cause;  last  clear  chance  doctrine  not  applicable.    VUl,  503. 
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FSDBSTBIAir—  {Oonimved). 
OviOMlac  Trmek —  (Continued), 
Attempting  to  cross  in  front  of  rapidly  moving  car^ — guilty  of  oontritm- 

tory  negligence.    VII,  932. 
In  front  of  car,  expecting  car  to  stop  because  of  his  signal,  —  contributory 

negligence  question  of  fact.    VII,  028. 
Struck  by  car  in  full  sight,  —  contributory  negligence;  what  motoiman 

may  SMume.    VII,  763,  824. 
Crossing  in  front  of  car,  —  contributory  negligence  if  it  was  necessary  for 

him  to  run.    VII,  596. 
Struck  by  car  while  relying  on  custom  of  cars  stopping  at  other  crossing,  — 

contributory  negligence  question  for  jury.    Vn,  647. 
Struck  by  car, — degree  of  care  required;  contributory  negligence.    VI, 

320. 
On  foggy  night)  —  oare  required;  contributory  negligence.    VI,  821. 
** Taking  a  chance"  at  crossing  where  car  usually  stopped,  —  high  speed 

question  for  jury;  contributory  n^ligence.    VI,  821. 
After  dark,  struck  by  car,  —  knowledeg  of  danger;  failure  to  prove  cause 

of  death.    VI,  815. 
Immediately  in  front  of  car  "coming  fast,** — held  guilty  of  contributory 

negligence.    V,  445. 
Heedless  of  surroundings,  —  contributory  negligence.    V,  655. 
Struck  by  car  on  other  track  after  waiting  for  car  to  pass,  —  contributory 

negligence.    V,  668. 
Attempting  to  cross  track  seeing  cars  coming  in  both  directions,  —  held 

guilty  of  contributory  negligence.    TV,  528. 
Struck  by  car  in  plain  view,  —  guilty  of  contributory  negligence.    IV,  864. 
Killed  at  street  crossing,  —  presumption  of  freedom  from  contributory 

negligence  overcome  by  evidence.    IV,  963. 
Attempt  to  cross  track  before  approaching  car,  —  pedestrian  must  not  make 

nice  calculations  and  accept  imminent  danger.    I,  190. 
Under  the  circumstances  held  guilty  of  contributory  negligence.    I,  480, 

522. 
Intoxication  as  contributory  negligence.    11,  921. 
In  front  of  nonmoving  car  is  not  negligence  per  se.    n,  621. 
Grossing  in  front  of  car,  —  contributory  negligence  where  car  was  witMs 

ten  feet    IH,  747. 

care  required  of  pedestrian.    HI,  408,  808,  878. 

Crossing  street  diagonally,  —  question  of  contributory  negligence  is  for  the 

jury,    in,  142. 
Crossing  street  between  crossings, — must  use  due  diligence  and  wait  to 

accord  car  its  paramount  right  of  way  between  crossings,    in,  721. 
Struck  by  car  when  view  obstructed,  —  instructions  as  to  ordinary  care 

and  negligence  held  erroneous.    VIII,  682. 
With  view  hidden,  injured  by  car,  —  not  precluded  from  recovery  under 

last  clear  chance  doctrine.    V,  279. 
Negligence  to  come  from  behind  obstructions  to  cross  track  without  taking 

precautions  to  avoid  danger.    I,  199. 
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ITBIAX -^  (Continued). 
OroMiac  Trmtik  —  ( Continued) . 

Where  view  obstructed,  —  contributory  negligence  question  for  jury.    V, 
517. 

Injured  at  street  intersection,  —  verdict  for  plaintiff  set  aside  on  prepon- 
derance of  evidence.    I,  578. 

Oa  Trmek. 

Drawing  cart  along  tracks,  —  duty  of  plaintiff  and  motorman  stated.    Ill, 

450. 
Walking  on  tracks  when  sidewalks  are  sloppy,  —  negligence  of  plaintiff 

and  lack  of  care  of  motorman  questions  for  the  jury.    I,  465. 
Walking  between  tracks,  —  not  negligence  per  ee;  relative  rights  of  railway 

and  pedestrians.    VII,  758. 
Walking  along  track,  struck  from  rear,  —  duty  of  motorman  to  be  on 

lookout.    VI,  706. 
In  parade,  run  down  by  car,  —  evidence  of  wilful  misconduct  of  motorman. 

Ill,  »43. 
Walking  on  tracks  and  not  a  trespasser,  is  entitled  to  reasonable  protection 

from  unkonwn  danger  of  one  of  the  rails  forming  the  track  being 

charged  with  electricity.    Ill,  894. 
Walking  between  tracks  when  other  parts  of  street  are  available,  is  guilty 

of  contributoiy  negligence  so  as  to  prevent  recovery.    I,  218. 
Walking  along  track  and  struck  by  car  from  rear,  —  held  guilty  of  con- 
tributory negligence  so  as  to  preclude  recovery.    IV,  395. 
Aged  and  very  deaf,  walking  on  track,  killed  by  car  from  behind,  —  hdd 

not  in  exercise  of  due  care.    V,  442. 
Walking  along  track  at  night  time,  —  contributory  negligence  question  for 

jury.    IV,  864. 
Old  man  very  deaf  struck  by  car  while  watching  workmen,  —  speed; 

warning  signals;  contributory  negligence;  last  clear  chance.    VI,  33. 
Standing  oa  track,  struck  by  car,  —  contributory  negligence;  failure  of 

motorman  to  sound  gong.    VI,  341. 
Struck  by  car  on  trestle,  —  contributory  negligence;  discovered  peril.    VI, 

824. 
Employee  of  city  street  cleaning  department  struck  by  car,  —  defendant 

must  use  reasonable  diligence  in  seeing  and  avoiding  him.    IV,  863. 
Struck  by  car,  —  care  requited  of  motorman  to  avoid  injuring  him.    Vlll, 

664. 
Standing  in  street  and  preoccupied  in  a  crowd,  run  down  by  car,  —  motor- 
man  guilty  of  gross  negligence.    Ill,  464. 
Struck  by  car,  —  last  clear  chance  doctrine  applied.    Vlll,  664. 
Standing  between  double  tracks,  —  person  may  assume  that  cars  may  pass 

while  he  is  in  that  position.    11,  351. 
On  hands  and  knees  on  track  on  stormy  night,  —  pedestrian's  negligence 

held  proximate  cause.    Ill,  795. 
Standing  on  track  blocked  by  car  on  other  track,  hit  by  car  running  at 

excessive  speed,  —  contributory  negligence  question  for  jury.    VII,  242. 
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ITBIAH—  iOimtmved). 
Oa  Trmmk. —  iConimued), 
Blipping  on  track  becanse  of  oil  placed  there  by  railway^  —  negligence; 

contributory  negligence.    VI,  288. 
Intoxicated,  lying  on  track,  —  motorman  need  only  use  due  diligence  after 

diflcoTering  him.    Ill,  863. 

last  clear  chance.    V,  660. 

Intoxicated,  killed  on  tracks  at  night,  —  no  proof  thai  motorman  was 

negligent.    V,  17. 
Intoxicated,  —  approximate  cause  held  walking  on  track  while  intoxicated. 

ni,  807. 
lying  on  track  in  dark,  —  held  guilty  of  contributory  negligence. 

m,  772. 
Insane  person  on  track,  —  motorman  is  entitled  to  assume  such  person  is 

of  sound  mind;   not  necessarily  contributory  negligence  on  part  of 

custodian  to  allow  him  to  be  abroad.    Ill,  807. 

JiMur  TvAok. 

Walking  along  road  and  killed  by  car,  —  burden  of  showing  due  care  \fy 

intestate  is  on  the  plaintiff.    IV,  471. 
Aged  and  deaf,  walking  near  track,  struck  by  car,  —  motorman  may 

assume  he  will  get  out  of  the  way.    V,  337. 
Walking  near  track,  struck  by  car  frcmi  behind,  —  contributory  negligence; 

motorman's  duty  when  view  obstructed.    VII,  788. 
Walking  beside  track,  struck  by  car  from  rear,  —  last  clear  chance.     VUi, 

850. 
Alighting  from  wagon  too  near  track,  —  contributory  negligence;  last  clear 

chance.    VI,  830. 
Injured  stooping  near  track,  —  held  not  to  have  exercised  due  care.    IV, 

460,  468. 
Attempting  to  recover  cap,  struck  by  car,  —  negligence;  duty  of  motor- 
man.    Vin,  816. 
Standing  near  track,  —  when  motorman  should  stop  or  give  warning,    m, 

864. 

struck  by  car,  —  failure  of  proof  of  negligence.    VIII,  848. 

Struck  by  fender  of  car  rounding  curve,  —  freedom  from  contributory 

negligence  not  shown;  motorman  had  right  to  assume  plaintiff  would 

step  back.    IV,  861. 
.    Injured  by  fender  of  car  backing  round  a  curve,  —  plaintiff  guilty  of  con- 
tributory negligence.    IV,  964. 
Standing  near  track,  struck  by  rear  fender  of  car  rounding  oourve, — 

negligence;  contributory  negligence.    VI,  826. 
Struck  by  rear  of  car  projecting  on  curve,  —  negligence;   contributory 

negligence.    VI,  633. 
Struck  by  end  of  car  rounding  curve,  —  n^ligent  construction  of  car; 

speed ;  duty  of  defendant  to  keep  lookout.    VIII,  863. 
Struck  by  step  of  passing  car,  —  freedom  from  contributory  negligenoe  not 

shown,    rv,  861. 
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—  {Continued), 
Hmut  Trmmk. —  (Continued), 
Btmok  by  numing  board,  —  to  recover  muBt  have  ezeroised  aome  eare  to 

avoid  injury.    U,  67. 
fitmck  by  overhang  of  car  on  a  curve,  —  company  held  not  liable.    Ill, 
802. 

Iiook  mmd  XilatMi* 

Duty  of  pedestrian  to.    I,  199. 

Oare  to  be  exercised  in  crossing  tracks.    VI,  816. 

Bule  as  to  stated  in  case  of  person  crossing  tracks.    VII,  785. 

Duty  of  person  about  to  cross  tracks.    VIII,  126. 

Duty  of  deaf  person  greater.    V,  41. 

Duty  as  to  street  railway  in  populous  district  not  same  as  in  case  of  steam 

railroad.    VIII,  12. 
Passenger  on  alighting  becomes  a  pedestrian,  and  is  bound  to  look  and 

listen  for  car  on  the  other  track.    I,  179. 
When  pedestrian  can  see  car  it  is  peraumed  that  he  will  stop.    IV,  666^ 
.  How  chargeable  upon  doing  so  or  failure  to  do  so.    II,  282. 
Duty  to  on  crossing  tracks,  —  contributory  negligence;  haste  or  preoccu- 
pation; equal  right  to  crossing;  concurrent  ne^igence.    VI,  491. 
Burden  of  proof  of  contributory  negligence;  reciprocal  rights  and  duty; 

proximate  cause;  last  clear  chance.    VI,  514. 
Duty  to;  contributory  negligence  question  of  fact.    VII,  1. 
Crossing  track  without  looking;  presumption  by  motorman  that  person  is 

aware  of  surroundings;  last  clear  chance;  contributory  negligmce.    VTI, 

170. 
Failure  to,  contributory  negligence;  proximate  cause;  last  clear  chance. 

Vin,  489. 
Failure  not  negligence  per  se.    VE,  357. 
Failure  to  before  crossing  track  not  negligence  per  ee;  must  be  proximate 

cause  to  preclude  recovery.    VIII,  602. 
Pedestrian's  failure  to  look  immediately  before  crossing  track;  contribu- 
tory negligence  question  for  the  jury.    IV,  865. 
Duty  to  in  populous  part  of  city  a  question  for  the  jury.    I,  419. 
Plaintiff,  eighty-nine  years  of  age,  not  guilty  of  contributory  n^ligence 

in  crossing  tracks  after  seeing  car  move  out  of  switch  in  opposite  direo- 

tion.    V,  313. 
Humanitarian  doctrine.    V,  653,  655. 
Last  clear  chance.    V,  65Q. 
Utter  neglect  leaves  no  room  for  interposition  of  humanitarian  doctrine. 

n,  504. 
Humanitarian  doctrine;  assumption  as  to  speed.    VII,  816. 
Plaintiff  crossing  track  was  absorbed  in  reading,  —  held  plaintiff's  action 

was  not  defeated  where  motorman  relied  on  warning  signal  when  he 

could  have  stopped.    I,  449. 
Opinion  formed  at  distance  may  not  be  substituted.    11,  823. 
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PEDBSTBIAir—  {Continued). 

IiMk  aad  JAaUm^  {Continued). 

Failure  to  not  exeiued  by  exoessive  speed  of  car.    II,  021. 

Failure  to,  contributory  negligence,    n,  786. 

Error  to  diarge  that  failure  to  to  do  will  not  defeat  plaintiiTa  recovery. 

Ill,  82. 
Failure  to  on  eroaaing  track  from  behind  car  is  contributory  negligence  as 

a  matter  of  law.    in,  666. 
Pedestrian  crossing  track  with  attention  diverted  is  precluded  from  recov- 
ering.   IV,  661. 
Failure  to,  when  contributory  negligence  as  *  matter  of  law.    IV,  856, 856. 
Immediately  before  crossing  track,  —  failure  to  is  proximate  cause  of  ool- 

lisioo.    IV,  1005. 
Crossing  tracks  at  night»  —  held  guilty  of  contributory  negligence.    V,  56. 
Failure  to  before  crossing  tracks  not  contributory  negligence  per  se.    V, 

289. 
Failure  to  see  car  in  plain  sight  is  contributory  negligence.    V,  444. 
Failure  to  or  locddng  carelessly  constitute  contributory  negligenoe.    VI, 

820. 
Failure  to  before  crossing  tracks  renders  plaintiff  guilty  of  contributory 

negligence.    VII,  872. 
Failure  to  by  person  attempting  to  cross  track  held  to  preclude  recoverj 

for  injuries  sustained.    VIII,  789. 
Person  crossing  tracks  from  behind  car  without  looking  is  guilty  of  con- 
tributory negligence,  although  he  stopped  and  listened.    Ill,  496. 
Person  unable  to  see  because  of  sleet  guilty  of  contributory  negligenoe  in 

stepping  in  front  of  car.    VII,  933. 
Failure  to  when  view  obstructed  by  pillars, —  contributory  negligenoe. 

VI,  814. 
Failure  to  when  view  obstructed  not  contributory  negligence.    II,  788. 
Where  pedestrian  failed  to  look  and  listen  immediately  before  crossin|^ 

tracks,  but  the  car  was  going  at  excessive  speed  and  no  warning  wan 

sounded,  contributory  negligence  is  a  question  for  the  jury.    IV,  305. 
Failure  to  immediately  before  crossing  track  contributory  negligence.    VI» 

817,  818. 
Deceased  is  presumed  to  have  looked  and  listened.    IV,  651. 
In  absence  of  evidence  to  the  contrary,  a  jury  may  infer  from  the  instinct 

of  self-preservation  that  a  person  about  to  cross  track  both  looked  and 

listened,    n,  282 ;  HI,  772. 
Presumption  that  deceased  looked  and  listened  before  crossing  track  arises 

only  where  there  is  no  eye  witness.    VllI,  603. 
Inference  of  care  by  person  killed  cannot  be  drawn  under  the  facts.    IV, 

865. 
Failure  of  deceased  under  the  evidence  made  the  question  one  of  law. 

I,  667. 
Failure  to  before  crossing  tracks  renders  deceased  guilty  of  oontributorx 

negligence  as  a  matter  of  law.    Vlli,  336. 
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ITBZAir—  {Continued). 
Bickt  of  Way. 

Of  pedestrian  and  cars.    VI,  320. 

Care  required  of  pedestrian.    VI,  357. 

Pedestrian  crossing  street  at  street  intersection  has  equal  right  with  rail- 
way.   111,680. 

Pedestrian  may  use  any  part  of  highway,  and  while  walking  on  track  may 
assume  that  she  will  not  be  run  down  by  car  going  at  excessive  ^>eed 
and  giving  no  warning.    V,  204. 

Neither  pedestrian  nor  railway  has  paramount  right  to  use  street.    V,  239. 

Pedestrian  must  yield  right  of  way  to  cars  except  at  regular  crossings. 
II,  318. 

Railway  has  superior  or  preferential  right  at  street  crossings.    IV^  83. 

TrespaMer, 

When  a  trespasser  on  tracks  in  street;  duty  of  motorman.    YI,  235. 

Duty  in  removing  from  cars.    VI,  21. 

Injured  when  pushed  off  slowly  moving  car  by  conductor,  —  care  required 

toward  trespasser;  whether  injury  actionable  question  for  jury.    Vniy 

411. 
Foot  caught  in  safety  device,  —  trespasser;  last  clear  chance;  contributory 

negligence.    V,  658. 

PHTSICIAH. 

Furnished  by  railroad,  —  liability  for  malpractice  by.    VII,  210. 
Liability  of  railway  for  employment  of  physician  under  rule  of  company  re- 
quiring conductor  to  summon  one  in  case  of  injury.    VII,  186. 

PIiATFOBlfS.     (See  ChUd;  Employee;  Passenger;  Stations.) 

PIiEABINOS.     (See    Crossing   Railroad    5y    Street    BaUtoay;    Employee; 

Evidence,) 
Passenger,  —  allegation  insufficient  as  to  plaintiff's  being.    I,  1. 
Defective  construction  of  car,  —  all^^tions  as  to,  may  be  disregarded  when 

not  the  proximate  cause.    II,  206. 
Allegation  as  to  reckless  and  incompetent  motorman,  —  sufficiency  of.     11, 

206. 
Averments  held  sufficient  as  to  manner  of  injury,  duty  to  plaintiff  not  to 

injure  him,  and  relation  of  carrier  and  passenger.    IV,  21. 
Sufficiency,  —  allegations  held  sufficient.    IV,  165. 
declaration  as  to  person  injured  by  contact  with  live  wire  hanging  over 

rear  platform,  held  sufficient.    IV,  521. 
Injury  to  free  passenger,  —  complaint  charging  company  with  liability  as  a 

common  carrier  held  to  state  a  cause  of  action.    IV,  270. 
Acts  of  servants  within  scope  of  employment,  —  allegations  concerning,  held 

sufficient.    Ill,  103,  231. 
Proximate  cause,  —  allegations  concerning,  held  sufficient,    in,  193. 

Vol.  8—61 
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FI.EADDrOS  —  ( Continued) . 

Defective  air  brake,  —  allegation  as  to,  held  to  show  breach  of  duty.  lE^ 
202. 

Sufficiency  under  Employers'  Ldability  Act.    Ill,  232. 

Permanent  injury,  —  allegations  as  to  held  suflScient  to  admit  evidence  <rf  im- 
pairment of  earning  capacity.    Ill,  233. 

Passenger  alighting  from  car  injured  by  sudden  starts  —  petition  suffieient. 
m,  561. 

Bjection  of  passenger  where  transfer  made  fr<Hn  one  car  to  another  beeanae 
of  a  blockade,  —  complaint  held  insufficient.    Ill,  657. 

Assault  on  passenger,  —  complaint  held  insufficient.    Ill,  715. 

Complaint  alleging  motorman  and  conductor  assaulted  boy  and  in  attempt 
ing  to  prevent  him  from  leaving  car  caused  him  to  fall  under  wheda. 
Vni,844. 

Insufficiency  of  complaint  where  person  thrown  from  wagon  when  team  fright* 
ened  by  car.    V,  277. 

Complaint  alleging  accident  in  avoiding  collision  held  sufficient;  matter 
stricken  out.    VI,  130. 

Sufficiency  of  complaint  in  action  against  railroad  for  malpractice  of  sur- 
geon.   Vn,  210. 

Complaint  alleging  killing  of  horse  by  falling  of  rotten  post  held  not  demurr- 
able.   VIII,  38. 

Complaint  as  to  defendant's  negligence  where  passenger  on  step  was  injured 
by  car  on  opposite  track,  held  to  state  cause  of  action.    Vin,  02. 

Petition  in  acticm  by  occupant  of  automobile  against  railway  and  automobile 
companies  held  sufficient    Vin,  535. 

Complaint  in  action  for  failure  to  let  passenger  oif  at  proper  destination. 
VIII,  097. 

Complaint  in  action  for  injuries  to  cab  driver  from  collision  with  street  car. 
Vni,  707. 

Kegligence,  —  sufficient  allegations  as  to  defendant's.    I,  128,  157. 

in  colliding  with  vehicle  drawn  by  frightened  horse,  —  nature  of  com- 
plaint.   Ill,  11. 

of  motorman  in  failing  to  sand  tracks, — complaint  held  sufficient 

m,  220. 

of  conductor  in  prematurely  starting  car,  —  held  sufficiently  charged  in 

complaint.    HI,  230. 

Answer  alleging  contributory  negligence.    Vlll,  803. 

Allegations  held  sufficient  to  charge  defendant's  negligence  proximate  cause 
of  injury.    IV,  108. 

Wanton  negligence  in  running  over  child,  —  averment  in  petition  held  in- 
sufficient   rV,  323. 

Sufficiency,  —  complaint  held  not  to  sufficientiy  charge  negligence.    VI,  799. 

of  allegations  of  negligence  and  of  relation  of  passenger  and  carrier. 

V,  260. 

of  complaint  alleging  negligence  in  collision  of  team  and  car.    VI,  750. 
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VLBADDrOS—  {Continued). 

Complaint  alleging  negligence  in  running  car  into  vehicle  held  sufficient. 

VIII,  61». 
Wanton  negligence  of  motormaii  in  starting  car  before  passenger  had  safely 

alighted,  —  averment  sufficient    in,  20. 
Wanton  n^ligenoe  sufficiently  pleaded.    Ill,  20. 
Complaint  in  action  for  injuries  to  passenger  charging  negligence  in  operas 

tion  of  car  and  alleging  wanton  injury.    VIII,  607. 
Notice  to  defendant  of  depression  caused  negligent  failure  of  defendant  to 

fill,  need  not  be  allied.    I,  128. 
Wilful  injury,  —  a  complaint  must  aver  act  was  purposely  and  intentionally 

committed  to  wilfully  inflict  the  injury.    I,  171. 
Use  of  unnecessary  violence  in  ejecting  passenger  must  be  all^;ed.    I,  502. 
Employer's  knowledge  of  defects  must  be  alleged.    II,  206. 
Permanent  injury  must  be  pleaded  to  recover  therefor.    Ill,  772. 
Noninsulation  need  not  be  pleaded  where  action  was  for  negligence  of  wire 

falling.    lU,  850. 
Separation  of  races  in  street  cars,  —  petition  in  action  for  negligence  of  con- 
ductor in  mistaking  white  passenger  for  a  colored  one  must  allege  plaintiff 

was  a  white  man.    IV,  156. 
Allegations  as  to  negligence,  —  necessity  of  proving  each.    V,  240. 
Contributory  negligence  must  be  pleaded.    V,  611. 
Failure  of  company  to  furnish  enough  seats  for  a  long  period  may  be  pleaded 

and  proved  as  circumstance  of  substantive  negligence  as  well  as  aggrava* 

tkm.    VI,  480. 
Allegation  that  eniployee  riding  in  car  was  a  passenger  must  be  proven. 

VI,  765. 
Master's  negligence  in  not  promulgating  rules  must  be  pleaded.    VII,  800. 
Complaint  in  action  to  enforce  common-law  liability  of  employer,  —  necessary 

allegations.    Vm,  145. 
Complaint  need  not  allege  facts  ccmstituting  negligence  in  case  d  derailment. 

VIII,  272. 
Special  damages  must  be  specifically  averred.    IV,  240. 
Begulation  of  carrier  as  a  defense,  —  must  be  brought  forward  by  speeia) 

plea.    V,  1. 
Contributory  negligence  is  defensive  matter  to  be  specially  pleaded  and  is 

not  in  issue  by  a  general  denial.    VII,  487. 
Where  presumption  of  negligence  arises  plaintiff  need  not  specify  negligent 

acts;  but  when  he  does  he  assumes  burden  of  proof.    V,  627,  631,  636. 
Variance,  —  material  variance  between  pleading  and  proof  riiould  be  <Ah 

jected  to  on  the  trial.    IV,  165. 
plaintiff  can  recover  only  on  negligent  acts  alleged  even  though  negli- 
gent acts  not  averred  are  proven.    IV,  171. 
between  pleading  and  proof,  —  materiality  under  the  Indiana  stataie, 

IV,  270. 

between  pleading  and  proofj  —  held  not  fatal,    in,  555. 

held  not  fatal.    VI,  653. 
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naADDTOS  —  ( Omiinued) . 

y*riftnce,  —  held  not  rerenible  error.    Vl,  750. 

where  precise  cause  of  the  sooident  was  known  to  the  railroad  and  not 

the  passenger  a  variance  between  pleading  and  proof  will  not  set  aside  re- 
covery when  not  misleading  to  defendant    11,  800. 

— —  to  be  material  must  mislead  adverse  party  to  his  prejudice.    Vm,  32. 

Negligence,  —  necessity  of  substantiating  specific  charges  of.    11,  124. 

Von  9U%  furie,  —  fact  that  child  was  non  9ui  juria  may  not  be  proven  whea 
not  averred.    IV,  269. 

Inconsistent  petition,  —  where  plaintiff  should  be  required  to  elect  between 
counts,    m,  489,  472. 

Inconsistent  allegations  as  to  defendant's  negligence  does  not  render  com- 
plaint inconsistent  as  stating  no  cause  of  action.    Ill,  943. 

Plaintiff  is  not  entitled  to  plead  one  cause  of  action  and  recover  on  another, 
in,  715. 

Allegations  in  action  for  injuries  to  child  held  not  inconsistent.    VIII,  396. 

Inconsistent  allegations,  —  excessive  speed  and  negligence  under  humani- 
tarian doctrine  are  not  inconsistent  and  may  be  pleaded  in  same  petition. 
Vm,  457. 

Complaint  held  not  bad  for  averments  in  the  alternative.    V,  266. 

Disjunctive  allegations,  —  complaint  held  not  demurrable  as  charging  dis- 
junctively two  causes  of  action.    IV,  1. 

Amendments  to  original  petition  stating  other  acts  of  n^ligence,  when  not 
cause  for  reversal.'    I,  57. 

Amendment  to  petition  held  not  to  set  up  a  different  cause  of  action,  m, 
270. 

Person  injured  by  explosion  of  fuse,  —  plaintiff  should  have^been  allowed  to 
amend  so  as  to  have  question  of  defendant's  negligence  submitted  to  the 
jury  <m  the  principle  of  res  ipsa  loquitur,    HI,  714. 

Amendment  of  complaint  held  germane  and  material.    IV,  160. 

Amendment;  new  cause  of  action.    VI,  106. 

Amended  complaint  held  not  to  set  forth  different  cause  of  action.    Vm,  32. 

Defect  in  complaint  cured  by  verdict.    Ill,  293. 

Allegation  as  to  negligence  may  be  made  in  general  terms.    V,  261. 

Recovery  must  be  made  upon  specific  acts  of  negligence  alleged.    IV,  161. 

Where  pleaded  and  evidence  offered  in  proof  negligence  of  defendant  may 
be  submitted  to  jury  on  different  theories.    VII,  619. 

Contributory  negligence,  how  pleaded.    VIII,  609. 

State  of  facts  not  excluded  by  the  petition,  though  not  specifically  men- 
tioned.   I,  788. 

Violation  of  speed  ordinance  admissible  though  not  all^;ed  in  declaration. 
IV,  981. 

Violation  of  ordinance  intended  for  his  benefit  by  plaintiff  may  be  pleaded  aa 
a  defense.    VIH,  269. 

Statement  of  conclusion  as  to  facts  held  bad  on  demurrer.    HI,  606. 

Bill  of  particulars  in  action  for  assault  on  passenger  by  conductor.    VI,  729. 
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VLBADDTOS  —  ( Omimued) . 

Vehicle  detained  by  raised  trades  and  collided  with,  —  imputation  of  negli- 
gence negatived  by  allegations  of  complaint    IV,  108. 

Declaration  held  to  permit  evidence  of  uterine  trouble  resulting  from  acci- 
dent.   VII,  98». 

Misjoinder  of  causes  of  action,  —  actions  against  railway  for  damages  for 
personal  injuries  and  for  libel  cannot  be  joined.    I,  784. 

Misjoinder  of  parties^  —  president  of  company  improperly  joined  as  party 
defendant.    I,  784. 

railways  cannot  be  sued  jdntly  where  no  joint  rela^on  shown.    Ill,  754. 

under  Missouri  statute.    Ill,  676. 

or  actions,  how  taken  advantage  of.    I,  784. 

Joinder  of  parties,  —  defendant  cannot  have  owner  of  hack  in  which  plaintiff 
rode  at  time  of  collision  made  a  party  defendant.    FV,  092. 

POUOElfAV.     (See  Fast;  Pedettrian;  Transfen.) 

POWS&  HOUBB.     (See  Bminmt  Domain;  Tamaii(m,) 

PRAOnOB.     (See  AppeaU;  New  Trial;  PleodingM;  Trial.) 

Trial  of  wife's  acticm  for  personal  injuries  and  husband's  for  loss  of  her  ser^ 
vices  at  the  same  time  i^ould  be  encouraged.    I,  557. 

PRESUlfPTIOira*     (See  Bvidenee;  Jfegligenoe;  Pawenger;  VehkHe^,) 
Presumptions  as  to  cause  of  accident  may  be  relied  on  when  not  clear  from 
the  evidence.    I,  330. 

PBOZmATB   0AU8E.      (See  AiUmdU;   OhUd;   PasMnger;   Pede^tritm; 
Streets  and  Eighwaye;  Vehkie,) 
Defined.    VUI,  489. 

PUBLIC  8EBVI0E  COmmSIOM.     (B^EmtmtUm,) 

PQmet%  of  investigation  and  of  requiring  common  carriers  to  do  things  re- 
quired by  law  given  New  York  Public  Service  Oommissions  are  supple- 
mentary to  each  other.    VII,  566. 

Municipality  may  not  pass  ordinance  inconsistent  witti  order  of  Public 
Service  Ck>mmissi<m  of  New  York.    VII,  599. 

Enforcement  of  orders  of  New  York  Commission,  —  proof  of  order  of  Com- 
mission; excuse  for  failure  to  obey.     Vll,  ((58. 

Relief  denied  by  New  York  Commission  will  not  be  granted  by  courts. 
Vn,665. 

SASLBOAD.     (See  CwMotidation;  Conatruotion  of  Railway;  Croaaing  RaU- 
road  hy  Street  Railway;  Bmtenaion;  Fare;  Franohiee;  Paseenger;  Be- 
mowil;  Streets  and  Highways;  Trades,) 
Term  includes  street  railways.    V,  343. 
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&AILBOAD  —  ( Continued) . 

Street  railwaj  under  conditions  of  franchise  estc^ped  from  denying  its  lines 

are  street  railways.    YII,  606. 
Definition  under  Iowa  Code  applied.    Ill,  240. 
May  be  (m  surface,  elevated  or  subways.    VII,  374. 
Street  and  steam  or  commercial  railroads  distinguished.    V,  677. 
Street  raUway  becoming  interurban  railway,  —  status.    VI,  780. 
Interurban  railway,  —  to  constitute  railway  an  interurban  railway  does  not 

depend  alone  upon  right  of  eminent  domain.    VII,  606. 
Interurban  electric  railway  deemed  trunk  railway.    II,  294. 
Commercial  and  street  railroad,  —  distinction  depends  on  character  of  traffic 

V,  188. 

distinguished.    IV,  186. 

defined.    V,  172. 

characteristics  compared.    V,  631. 

Commercial  road,  —  interurban  railway  is.    VIII,  470. 

Railroad  commissioners  haying  jurisdiction  over  steam  railroads  do  not  by 

implication  have  jurisdiction  over  electric  railways.    IV,  318. 
Corporate  existence  of  de  facto  railway  cannot  be  attacked  collaterally. 

VI,  842. 

Property,  —  rails,  poles,  etc.,  remain  property  of  company  after  expiration 
of  franchise.    V,  810. 

Validity  of  organisation  when  both  termini  in  city.    VI,  762. 

Operation  in  street,  —  due  care  for  safety  of  persons  in  street  must  be  ob- 
served.   II,  828. 

Obstruction  in  highway  may  be  removed  by  railway  if  interfering  with  opera- 
tion.   1,248. 

Steam  and  electric,  —  principles  of  law  as  to  management  not  identical. 
VI,  266. 

Operation,  —  in  spite  of  unprofitable  business  railroad  bound  to  furnish 
adequate  service.    V,  802. 

right  of  railway  to  operate  cars  on  its  lines  when  ownership  of  ears 

is  in  another  corporation.    VI,  841. 

Right  of  way,  —  when  not  forfeited  by  abandonment  or  non-user.    Ill,  86. 

Ownership,  —  proof  of.    V,  666. 

Ownership  of  railroad  by  defendant  must  be  proved.    VII,  906. 

Validity,  —  contracts  between  railways  must  be  within  scope  of  their  powers. 
Vin,  326. 

Contract  to  procure  consent  of  property  owners  and  municipal  franchise  for 
construction  of  railway  held  void  as  against  public  policy.    IV,  693. 

Contracts  between  railroad  and  city  held  not  abrogated  by  a  subsequent 
statute.    IV,  711. 

Contracts  to  perform  and  furnish  medical  service  to  injured  pass^iger, 
validity  of;  liability  for  malpractice.    VII,  210. 

Sale  of,  —  liability  of  purchaser  for  wages  of  fiagman.    I,  860. 

RAILWAY  AHB  RAHAOAD. 

Words  are  synonymous  as  used  in  the  statute.    I,  717. 
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&AILBOAD  OOmmnOHSRS.    (See  PuhUo  Service  OammieeUme;  Batir 
road;  Tradke,) 

BEOUIiATIOirS  OF  COMPAHT.     (See  AmmaU;  Employee;  Bvidmwe; 
Fare;  Passenger;  Transfers.) 
Though  reasonable  it  should  not  be  enforced  with  undue  severity.    V,  1. 
Right  to  adopt.    V,  837. 

SELSASE. 

Obtained  with  promise  of  employment,  —  if  no  intenti<m  of  giving  employ- 
ment release  may  be  set  aside  for  fraud.    Ill,  830. 

Set  aside  for  fraud,  —  question  of  being  unfairly  obtained  is  a  qnestioift  for 
the  jury,    in,  140,  249. 

Scope  of  release  as  to  time  covered.    V,  167. 

Husband  or  father  injured  by  negligence  of  another  cannot  by  a  release  de- 
prive his  widow  or  children  of  their  statutory  right  of  recovery.    IV,  648. 

Bars  right  of  widow  and  children  to  recover  when  given  by  injured  person 
before  decease.    VI,  666. 

Signed  by  another  person  without  authority  and  draft  in  payment  not 
cashed,  —  remedy.    VII,  829. 

Release  given  to  another  company  not  shown  to  be  joint  tort  feasor  does  re- 
lease defendant  from  liability.    IV,  932. 

Release  to  company  not  liable  no  defaiae  in  action  against  ooo^anj  UmUe. 
Vin,  188, 

BEKOVAIn 

Removal  of  tracks,  —  denial  of  mandatory  injunction  to  compeL    V,  786. 

equity  will  enjoin  when.    VI,  638. 

Purdiaser  of  railway  is  not  bound  to  operate  same,  but  may  remove  rails. 

V,  452. 
Railroad  built  in  highway  without  authority,  —  public  has  right  to  have  it 

removed.    V,  499. 

BEPAIB  OF  TRACKS.     ( See  Tracks.) 

BIGHT  OF  WAT.     (See  Fire  Apparatus;  Pedestrian;  Raibroad;  Vehicle.) 

ROADBED.    (See  Tracks.) 

BUHHIKG  BOABD.     (See  Passenger;  Pedestrian.) 

SALE. 

Sale  of  street  company  in  Massachusetts  prohibited  by  statute.    VH,  466. 

SELF-PBESEBVATIOM.     ( See  Pedestrian. ) 
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.nOM     OF    mACTM.     (See    IMmmpet;    Mvidmee; 


nOMAL  TOWBL     (See  Frm^hUe.) 

8PBOIFIO  PERFOKMAVOB. 

Eleetric  railway  eompany  eaimot  be  compelled  to  perform  its  duties  imder 
ite  franeliise  by  tpedile  performanoe.    II,  817. 


(See  CkiU;  Domagt^;  Evidenee;  Motorman;  P€§9mg€r;  Peim^- 
triam;  VehioU.) 

Care  required  in  nmning  ear.    VU,  704. 

Care  required  of  eompany  as  to  qwed  at  crossing.    Vm,  784. 

Negligent  rate  established  when  plaintiff  overtaken  from  the  rear.    I,  760l 

Negligent  rate  of  speed,  —  finding  sustained.    I,  821. 

Prohibited  rate  is  neglegence  per  se.    II,  611. 

Negligence,  —  not  n^ligence  per  se  to  run  car  at  obtain  rates  of  speed  OB 
streets  little  used.    11,  554. 

in  operaUon  of  car  ccdliding  with  Tchide  on  track  ahead  depends  on 

speed.    I,  54(>. 

for  motorman  to  run  car  at  rate  of  fifteen  mfles  an  hour  on  dark  nig^ 

in  street  where  yehicles  likely  to  be.    Ill,  410. 

of  motorman  a  question  for  the  jury.    IV,  60. 

eridence  that  car  was  running  at  usual  qwed  does  not  show  ni|i,li£insn 

n,  520. 

speed  as  an  element  of.    VI,  826. 

How  speed  may  be  negligent  under  critical  circumstances.    IV,  664. 

Evidence  of  negligence  question  for  jury.    I,  394. 

High  speed  in  fog,  —  negligence  of  motorman  question  for  jury.    I,  635. 

Slackening  speed  unexpectedly  does  not  prove  negligence.    I,  301. 

Running  of  car  quite  a  distance  beyond  place  of  accident  is  not  condushrs 
of  motorman's  negligence  where  car  became  uncontrollable  because  al  the 
collision.    IV,  332. 

Running  car  across  public  thoroughfare  at  such  high  rate  of  speed  that  in- 
jury cannot  be  prevented  after  discovery  of  peril  may  constitute  wanton 
negligence.    VIII,  600. 

Inference  of  negligence  may  be  drawn  from  speed  of  a  car.    Ill,  300. 

Contributory  negligence,  —  excessive  speed  does  not  excuse.    I,  260;  11,  328^ 

Miscalculation  of  speed  of  approaching  car  does  not  make  c<Mnpany  re- 
sponsible.   I,  260. 

Dangerous  rate,  —  what  is.    V,  674. 

Excessive,  —  whether  speed  is  excessive  depends  on  circumstances.    VH,  318. 

is  evidence  of  negligence.    VII,  636. 

must  be  shown  to  have  been  the  proximate  cause.    Vin,  300. 

motorman  not  negligent  for  excessive  speed  resulting  from  defective 

appliances.    VIII,  836. 

Reasonableness  of  rate  of,  —  what  constitutes.    VI,  826,  830. 

question  for  jury.    Vll,  878. 
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^ — {Continued), 
Proper  speed  of  oar  depends  on  ciremnstanees.    VIII,  301. 
In  streets  should  be  consistent  with  sale  use  of  streets  by  the  public.    VII, 

ese. 

Regulation,  —  speed  should  be  regulated  to  aToid  collision  with  vehicle  cross- 
ing track,    n,  619. 

Rounding  curve,  —  company  should  warn  passengers  of  danger  when  round- 
ing curve  at  high  speed.    II,  793. 

Cars  running  in  open  country  at  night  need  not  be  so  run  that  they  can  be 
stepped  within  distance  motorman  can  see  with  the  headlight.    Ill,  796. 

Protection  of  passenger  riding  on  step,  —  company  not  required  to  reduce 
speed,    n,  794. 

Ordinance  limiting  speed,  —  violation  negligence  per  ee,    HI,  580,  851. 

Violation  of  ordinance  negligence  per  te.    IV,  600;  VII,  50,  423. 

Ordinance,  —  vi<dation  of,  prima  facie  evidence  of  negligence.    IV,  961. 

—  violation  of,  evidence  of  negligence.    IV,  880. 

—  failure  to  comply  with  may  constitute  negligence  per  te.    VIII,  687. 

—  limiting  speed  of  heavy  cars  held  not  unreasonable.    IV,  266. 

is  not  conclusive  as  to  proper  speed  car  may  be  run  at  particular  place. 

m,  574. 

—  existence  of  does  not  authorize  use  of  speed  limit  regardless  of  the 
situation.    Ill,  581. 

— —  held  error  to  exclude.    I,  475. 

regulating  steam  cars  does  not  apply  to  electric  cars.    Ill,  82. 

•—limiting  speed  of  cart  or  other  vehicle  carrying  passengers  does  not 

apply  to  electric  cars.    IV,  868. 
Application  of  statute  as  to  speed  in  certain  cities  and  compact  part  of  towns 

or  villages.    VII,  818. 
Bxpress  statutory  limitation  is  not  necessary  to  compel  railway  to  restrain 

speed  so  that  other  vehicles  may  reasonably  use  highway.    Ill,  610. 
Bvidence  as  to  speed,  —  technical  knowledge  not  essential  to  form  (pinion 

as  to.    II,  631. 
Qualification  of  witness  as  to.    I,  475. 
Conflict  in  evidence  as  to,  —  when  court  need  not  instruct  for  defendant. 

ni,  521. 
Rounding  curve,  —  evidence  as  to.    I,  57. 
Bvidence  as  to  speed  of  cars  ten  days  prior  to  the  accident  at  the  same  place 

admissible  as  to  negligence.    II,  231. 
Evidence  as  to,  —  answer  of  witness  tending  to  support  contention  of  exces- 
sive speed,  held  admissible.    11,  662. 

SPBinKXiDrO.     (See  Streets  and  Highuoays^ 

STABTIHO  AHB  STOPPIVO  OAR.     (See  Evidence;  Passenger;  Pedes' 
trian;  Speed;  Vehicies.) 
Distance  within  which  car  can  be  stopped,  —  expert  evidence.    I,  57,  434. 
Distances,  —  sufficiency  of  evidence  as  to.    I,  397. 
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STABTnra  AHD  STOPPIXO  cam  ^(Continued). 

ETidence  as  to  stopping  oar,  —  not  permissible  to  show  by  car  differently 

oonstmcted.    1, 706. 
Eridenoe  as  to  negligence  of  motorman  in  stopping  car  considered  and  h^d 

not  to  support  verdict.    I,  796. 
Elements  to  be  taken  into  consideration  as  to  whether  car  could  have  been 

stopped.    Vm,  321.. 
Stopping  cars,  —  city  may  regulate   by   ordinance;    ordinance   construed. 

Vin,  85. 

—  where  car  st<^  after  signal  given  it  is  presumed  to  have  stopped  in 
response  to  the  signal.    IV,  656. 

—  ordinance  regulating  is  enforceable  by  mandamus;  ordinance  construed. 
Vni,  82. 

Ordinance  requiring  cars  to  stop  at  fixed  places,  —  council  is  vested  with 

power  to  enact    n,  816. 
Ordinance  requiring  certain  stops  and  prescribing  penalty,  —  injunction  will 

not  issue  to  restrain  enforcement.    Vl,  220. 
Stopping  of  ears  at  street  intersections  may  not  be  required  by  municipality 

under  the  statute.    VI,  777. 
Stopping  ear  at  certain  points  as  ordered  by  corporation  commission, — 

failure  not  excused  because  general  manager  had  instructed  employees  to 

make  such  stops.    Vm,  438. 

8TATB  OWXBRSHIP.     (See  0(m9titutional  Law.) 

STATIONS.     ( See  Eminent  Domain;  Passenger.) 

Degree  of  care  in  maintenance  is  the  highest  in  view  of  the  circumstances. 
Ill,  891. 

Duty  of  street  railroad  in  open  country  and  suburban  districts  as  to  re- 
ceiving passengers  similar  to  that  of  steam  railroad.    VI,  653. 

Platform,  —  company  must  keep  lighted  and  in  safe  condition.    VII,  96. 

Person  falling  off  platform, — negligence  of  defendant  question  for  jury, 
ni,  540. 

Negligence  in  not  furnishing  station  platform  question  for  the  jury.    V,  314. 

Person  slipping  from  platform  covered  with  ice, — negligence  of  defendant 
question  for  jury.    IV,  841. 

Broken  planks  in  platform,  —  company  liable  for  injuries  received.    I,  253. 

Qlass  doors,  —  company  not  liable  for  injuries  caused  by  swinging  glass 
doors  flying  back  and  hitting  and  cutting  plaintiff.    I,  629. 

Defective  stile  to  leave  station,  —  company  liable  when  it  knew  that  it  was 
being  used  by  its  passengers  only.    II,  269. 

STEAM  BAILBOAD.     (See  Crossing  Railroad  by  Street  RaUwajf;  Sleo' 
trioity;  Passenger;  Railroad;  Streets  and  Highways.) 

STOCKS.     (See  Bonds.) 
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STOCKS  AHD  BOHDS. 

Issue,  —  provisions  m  to  railroads  do  not  apply  to  street  railways;  can- 
cellation of  issue.    Vin,  117. 

STOPPmO  OAB.     (See  Evidence;  Paeeenger;  Starting  and  Stopping  Oar.) 

STREET  RAIL  WAT.     {Qee  BaUroad.) 

STREETS  AHB  HIOKWATS.     (See  Abutting  Otonere;  Additional  Servi- 
tude; Appliances;  Constitutional  Law;  Construction  of  Railway;  Pedes- 
trian; Vehicles,) 
Use,  —  right  of  ears  on  streets  is  in  common  with  rights  of  other  vehicles. 

m,  eio. 

Occupancy  by  a  railway  is  in  common  with  that  of  the  general  public.    1, 

368,  544. 
Right  of  way  of  street  railway.    VII,  704. 

Exclusive  use  by  railway,  —  municipality  may  not  grant    II,  100. 
Use  of  by  railway,  —  one  not  having  right  to  use  may  not  enjoin;  quo  war" 

ranto  only  remedy.    VI,  837. 
Right  of  way,  —  dty  may  acquire  right  of  way  of  railway  by  dedication  and 

may  authorize  another  railway  to  cross  on  the  portion  so  dedicated.    IV, 

628. 
Use  of  to  move  building  so  as  to  interfere  with  operation  of  railway.    VI, 

253. 
Moving  buildings  in  under  municipal  permit,  —  injunction  prohibiting  inter- 
ference with  trolley  wires  not  continued.    VII,  537. 
Dedication  of,  —  express  acceptance  by  municipality  necessary.    II,  100. 

granting  of  franchise  to  railway  an  element  of  acceptance  of.    Ill,  647. 

Street  intersection,  —  what  constitutes.    II,  787,  780. 
Repair,  —  duty  of  company.    VI,  171. 

duty  of  railway  under  Massachusetts  statute,    in,  384. 

Paving,  —  liability  of  street  railway  for.    Vni,  662. 

Franchise  providing  for  repair  of  pavement  around  tracks  by  city.    I,  368. 

Pavement  held  not  to  include  underground  drainage  so  as  to  render  railway 

liable  for  cost  thereof.    IV,  17. 
Pavement  by  railway,  —  compelling  railway  to  put  in  brick  between  tracks; 

franchise  subject  to  police  power.    VIII,  818. 
Repavement  by  railway,  —  amount  required  to  be  paved  under  an  ordinance. 

n,  832. 

use  of  suitable  old  material.    Ill,  452. 

Repair  between  tracks,  —  company  not  required  to  lay  new  pavement  under 

provisions  requiring  repairs.    I,  680. 
Repair  of  pavement  around  tracks  by  city,  —  agreement  not  ultra  vires, 

I,  368. 
Construction  by  city  of  concrete  foundation  for  ties  of  railway,  —  agreement 

not  ultra  vires,    I,  372. 
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STBSam  AMD  HIOHWAT8—  {Continued). 

Munieipality  under  the  statute  may  not  shift  responsibUily  tcft  sale  condi- 
tion to  the  railway.    1,368. 

Repair  of,  —  liability  of  omnpany  under  the  statute.    I,  47. 

RqMkir  between  tracks  by  railway,  —  liability  under  Massachusetts  statute. 
m,  410. 

Payement  by  railway,  —  railway  jointly  using  tracks  of  another  railway  not 
liable.    IV,  857. 

—money  deposited  with  city  by  prospectiye  railway  to  cover  cost  of  pav- 
ing may  be  recovered  when  franchise  expires  without  railway  being  con- 
structed.   Vn,946. 

ordinances  requiring  held  not  ultra  vire^  and  duty  not  relieved  by  a 

franchise  tax  imposed  by  the  legislature.    IV,  772. 

contract  between  city  and  railway  that  city  do  work  and  be  reimbursed 

by  railway  held  valid.    V,  453. 

—  contract  for,  with  city  may  be  abrogated  by  the  legislature.    IV,  399. 

agreement  with  abutting  owners  ultra  tHret  under  the  statute.    II,  87. 

mandamus  proper  remedy  to  compel.    IV,  719. 

action  by  city;  duty  of  company.    V,  817. 

contract  between  municipality  and  contractor  for  repair  relieves  rail- 
way of  duty.    U,  738;  III,  41. 

»^- right  of  cily  to  recover  after  doing  work  itself  on  failure  of  railway. 
IV,  957. 

—  lien  for  in  favor  of  city;  rights  of  purchaser  of  railway  at  mortgage 
foreclosure.    11,  634. 

——ordinance  requiring,  held  to  apply  to  all  streets  occupied  by  railway. 

IV,  937. 
»— -  under  statute  and  ordinance.    IV,  296. 

—  construction  of  ordinance  requiring.    VI,  782. 

—  ordinance  requiring  does  not  make  railway  insurer  of  travelers,  vii, 
798. 

franchise  requiring  may  be  modified  by  legislature,    n,  738. 

application  of  statute  to  extension  of  railroad  built  under  a  subse- 
quent statute.    VI,  852. 

Lighting,  —  company  held  compelled  to  maintain  lights  alcmg  streets.  IV, 
461. 

Sprinkling  of  by  railway  to  prevent  raising  of  dust  by  cars,  —  ordinance  re- 
quiring valid.    VII,  143. 

Defect  in,  —  fact  that  repairs  are  done  under  supervision  of  city  engineer 
does  not  relieve  company  from  liability.    IV,  1. 

part  used  by  railway,  —  latter,  not  municipality,  liable  for  injuries 

caused.    I,  47. 

being  repaired  by  railway,  —  company  held  liable  for  injuries  caused 

thereby.    I,  121. 

railway  required  to  keep  street  in  safe  condition  cannot  escape  liability 

by  committing  work  to  a  contractor.    IV,  1. 
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8TBEET8  AMD  VaOrBWATB ---  {Continued) . 
Defect  in,  —  liability  under  an  ordinance  of  company  to  indemnify  city  for 

injuries  caused  by.    Ill,  456. 
determination  of  secondary  liability  of  railroad  under  bond  to  ke^ 

street  free  from  defects.    IV,  070. 

town  and  railway  are  not  jointly  liable.    II,  836. 

caused   by    contractor    with   municipality,  —  railway    not   liable   for. 

II,  738. 

company  liable  for  injuries  caused  by  excavation  made  by  it.    Ill,  451. 

fact  that  ordinance  required  railway  to  keep  streets  in  repair  does  not 

render  it  less  liable  for  leaving  excavation  without  safeguards.    IV,  1. 
if  plaintiff  knew  or  had  reason  to  believe  there  is  a  dangerous  excava- 
tion it  was  her  duty  to  avoid  it.    IV,  1. 

rails  projecting  above  ground  not  a  defect.    FV,  465. 

— —  near  tracks  projecting  above  surface,  —  held  concurring  proximate  cause 

of  plaintiff's  being  thrown  from  vehicle.    I,  788. 
Excavation  in  street  dug  by  contractor  of  abutting  owner,  —  whether  rail- 
way agreed  to  relieve  city  and  contractor  from  guarding,  held  a  question 

for  jury.    VIH,  743. 
Obstructions,  —  railway  may  not  erect  obstructions  in,  so  as  to  exclude  use 

by  public;  injunction  compelling  removal  will  lie.    n,  100. 
—^unlawful  obstruction  of  street  by  street  railway.    VIII,  707. 
Change  of  .grade  by  railway,  —  abutting  owners  are  not  entitled  to  oom^ 

pensation  therefor.    I,  385. 

may  be  authorized  by  public  authorities.    I,  385. 

abutting  owners  are  entitled  to  damages  when  raising  of  grade  shuts 

off  access  to  premises.    I,  460. 
Changes  made  by  railway  under  color  of  ordinance,  —  estoppel  of  city  to 

question  legality.    VIII,  446. 
Laying  tracks,  —  company  has  right  to  lay  tracks  in  without  consent  of 

municipality.  .  I,  686  (No.  2). 
Steam  railway  laid  in  street  is  an  unlawful  appropriation  without  legislative 

grant.    II,  727. 
Exclusive  right  to  location  of  route  under  the  New  Jersey  statute,    m,  647. 
Viaduct,  —  ordinance  authorizing  on  certain  conditions  authorized.    II,  114. 
Trestle,  —  authority  of  street  railway  to  erect  in  public  street.    VIII,  656. 
Planking  crossings,  erecting  sign-boards  to  paving  by  railway,  —  conditions 

in  franchise  held  not  unreasonable.    Ill,  467. 

SUB  WATS.     (See  Additional  Servitude.) 

SUKViVAIi  ACT.     (See  Adminietrator.) 

SWITCH.     (See  Abutting  Owners;  AppUanoea;  AMumption  of  Biek;  Bmi^ 
nent  Domain;  Passenger,) 
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TAXATIOM.     (See  OonatitutUmal  Law,) 

Property  of  street  railway  subject  to  taxation.    YII,  605. 

Assessment  of  property  under  tiie  statute.    I,  192. 

Exemption,  —  ordinance  providing  for  payment  to  city  of  percentage  of  gross 
earnings  as  well  as  taxes  on  real  property  does  not  exempt  from  taxation 
electrical  machinery.    II,  495. 

does  not  pass  to  a  lessee.    IV,  808. 

of  power  house  under  statute  relating  to  taxation  for  municipal  pur- 
poses.   II,  802. 

of  leased  property  on  psyment  of  liomse  fee  under  the  statute.    I,  844. 

Local  assessments,  —  revision  by  State  Tax  Commissioners  not  prevented  by 
provisions  of  city  charter.    II,  495. 

Percentage  of  gross  receipts  to  be  paid  to  township,  —  circumstances  not  re- 
quiring reduction.    VI,  638. 

Percentage  of  gross  receipts  per  mile,  how  ascertained.    Ill,  356. 

Earning  tax  on  capital  invested,  franchise  conditioned  on  payment  oi, — 
complaint  in  suit  to  recover  tax.    VllI,  830. 

Tax  on  each  lineal  foot  of  track  is  a  property,  not  a  license  tax.    IV,  919^. 

Franchise  is  a  subject  of  taxation.    IV,  790. 

Corporate  franchise  tax.    I,  565. 

Franchise  tax  does  not  relieve  railroad  of  duty  to  pave  streets.    IV,  772. 

Franchise  tax,  —  covenant  by  lessee  to  pay.    VIII,  711. 

Special  franchise  tax  deductions  under  New  York  law.    Ill,  684. 

License  fee  does  not  exempt  railway  from  special  frandiise  tax.    IV,  805. 

Taxation  for  street  pavement,  —  revocation  of  immunity  from,  not  a  depriva- 
tion of  contract  right.    IV,  808. 

Surface  and  subsurface  street  railroads  may  be  subjected  to  diversity  of 
taxation.    IV,  790. 

Interurban  railway,  —  taxation  under  Iowa  statute.    Ill,  241. 

not  subject  to  local  taxation.    VH,  605. 

Statute  authorizing  taxation  of  property  of  railway  by  city  includes  traction 
motor  company  leasing  and  operating  street  raOways.    I,  717. 

Under  statute  providing  for  taxstion  of  railway  occupying  public  place  a 
turnpike  is  a  public  place;  a  street  dedicated  but  not  accepted  is  not. 
Vn,  337. 

Payment  of  taxes  by  person  without  authority  from  mortgagees,  —  rights. 
1,37. 

TICKETS.     (See  Fare;  Passenger;  Transfers,) 

Purchase  of  tickets  may  be  required,  but  proper  facilities  for  purchasing 
must  be  furnished.    I,  5. 

Strip  tickets, — ordinance  granting  permission  to  build  loop  held  not  to 
abrogate  former  requirement  to  issue  six  strip  tickets  for  five  cents.  VIII, 
755. 

Company  issuing  tickets  on  two  other  independent  railways  liable  for  inju- 
ries to  passenger  who  purchased  ticket  from  one  of  the  independent  rail- 
ways.   Vni,  760. 
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TOZLim.     (See  AppUancea.) 

TRACKS.  (See  Constitutional  Law;  Oonstruotion  of  BaiUea^;  SnUneni 
Dotnain;  Employee;  Removal;  Streets  and  Higkwaye;  Vehicle.) 

Bepair  of,  —  instruction  to  jury  as  to  plaintiff's  duty,  as  to  barriers,  and 
as  to  others  crossing  at  same  place.    I,  875. 

contributory  negligence  of  plaintiff  injured  by  defendant's  servants  re- 
paying a  track  held  to  bar  recovery.    I,  375. 

Duty  of  defendant  in  constructicm  of  roadbed  and  tracks.    II,  8(MS. 

Municipality  may  require  railway  to  relay  with  material  of  good  quality. 
VII,  (W2. 

Construction  and  maintenance,  —  supports  under  tracks  required.    VIII,  244. 

Turnouts  and  tracks,  —  difference  defined.    IV,  M2. 

TBAHiERS*     ( See  Appliances;  Employees. ) 

ntAnr  SEBVIOE.     (See  Puhlic  Senfice  Commission.) 

Ordinance  regulating  frequency  of  train  service  valid  if  reasonaUe;  reason- 
ableness.    VII,  72d. 


(See  Constitutional  Law;  Damages.) 
Enforcement  of  law,  —  an  individual  may  recover  the  penalty  and  has  ample 
remedy  for  refusal  to  issue  transfers.    I,  616. 

—  mandamus  at  instance  of  an  individual  will  not  lie  to  compel  issue  of 
transfers;  compliance  must  be  enforced  by  State  Railroad  Commission. 
I,  616. 

—  mandamus  will  not  lie  to  compel  issue.    II,  761. 

mandamus  at  instance  of  municipality  will  not  issue  to  cmnpeL    IV, 

786. 

— —  penalties  are  not  cumulative,    in,  668,  716. 

Public  Service  Commissions  of  New  York  may  enforce  obligation  to  issue. 
Vn,  566. 

Penalty,  —  but  <me  penalty  for  refusal  to  issue  can  be  recovered  in  a  sin^e 
action.    IV,  866. 

liability  for.    V,  776,  778,  780,  781,  788. 

action  for,  —  want  of  transfer  slips  by  conductor  no  defense.    11,  807. 

Statute  authorizing  railway  to  make  regulations  as  to  issue  and  use  of  trans- 
fers is  constitutional.    VII,  615. 

Begulation  of  company  requiring  transfer  be  requested  on  payment  of  fare 
held  reasonable.    V,  754. 

Regulation  as  to  time  of  demanding,  —  notice  of.    V,  775,  778,  781. 

Rule  requiring  production  by  passenger  is  reasonable.    II,  453. 

Rule  requiring  held  reasonable.    V,  38. 

Rules  of  company  not  known  to  passenger.    VI,  727. 

Order  of  corporation  commission  of  Oklahoma  held  not  unreasonable.  Vm, 
428. 

Ordinance  requiring  issue  by  existing  railway  held  invalid.    VT,  781. 
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(—  {Continued). 

Municipality  may  not  compel  issue.    VII,  620. 

Annexation  of  territory  to  city,  —  effect  of  on  contract  with  city  to  issue 
transfers.    VII,  120. 

does  not  a#ect  duty  of  company  to  issue  transfers  to  all  parts  of  the 

dty.    II,  198. 

Franchise  accepted  on  condition  of  giving  transfers  imposes  a  ocmtractional 
obligation,    in,  856. 

Lessee  is  liable  for  penalty  for  refusing.    Ill,  668. 

Lessee  of  intersecting  lines  must  issue  to  any  portion  of  leased  lines,  m, 
676. 

Lessee  prior  to  1801  not  compelled  to  issue  transfers,    m,  717. 

Assignee  of  franchise,  again  assigning,  cannot  be  compelled  to  issue  transfers 
to  other  lines  operated  by  it.    ni,  31. 

Consolidated  lines,  —  a  company  required  to  giye  transfers  on  its  lines  is  not 
required  to  issue  transfers  to  lines  consolidated  with  it.    II,  Oil. 

Ownership  of  majority  of  stock  of  another  railway  is  not  such  control  as 
would  compel  issue  of  transfers  to  such  other  railway.    IV,  867. 

Issue  to  road  running  to  another  city  may  not  be  compelled  under  New  York 
Railroad  Law.    VII,  660. 

Application  of  transfer  law  to  corporation  assinning  operaticm  of  two  rail- 
way systems.    I,  660. 

Rule  requiring  use  of  transfer  at  intersection  of  lines  held  reasonable.  IV, 
866. 

Ejection  of  passenger  justifiable  when  presenting  transfer  at  other  than 
transfer  point.    V,  118. 

Time  of  use  may  be  reasonably  limited  provided  a  car  pass  transfer  point 
within  time  limited.    Ill,  85. 

Time  of  use,  —  action  will  lie  for  ejection  when  conductor  punches  wrong 
time,  but  failure  to  ascertain  mistake,  if  he  could,  would  bar  recovery. 
I,  525. 

may  be  limited  though  company  does  not  run  its  cars  frequently  enough 

to  permit  use  within  such  time.    I,  267. 

passenger  may  be  ejected  on  presenting  transfer  after  time  limit  has 

expired.    VII,  660. 

where  passenger  was  ejected  because  time  had  expired  because  of  late- 
ness of  first  car  verdict  for  actual  damages  was  upheld,  but  not  for  ex- 
emplary damages.    IV,  42. 

Defective  transfer,  —  a  passenger  is  not  bound  to  look  for  mistakes.    I,  760. 

furnishing  is  negligence  on  part  of  the  company.    I,  760. 

passenger  refused  ride  because  given  defective  transfer  may  sue  for 

breach  of  contract,  but  his  remedy  is  not  to  refuse  to  pay  fare,  and  he 
may  be  ejected.    IV,  114. 

passenger  ejected  because  of  issuance  of  defective  transfer  may  sue, 

not  for  wrongful  ejection,  but  has  an  action  for  breach  of  contract  of  car- 
riage or  for  negligence  in  issuance  of  transfer.    V,  18,  3S. 
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TRAXSFEBS—  {Oantmued). 
Defective  transfer,  —  duty  of  railroad  to  correctly  punch  transfer;  rights  of 

passenger.    VI,  594. 
recovery  for  refusal  to  take  defective  transfer  may  be  had  from  com- 
pany to  which  issued.    VII,  660. 
-^—consideration  due  passenger  ejected  after  presentation  of  defective 

transfer.    VI,  248. 
Assault  on  passenger  presenting  defective  transfer  issued  to  him, — company 

heldlUble.    V,  33. 
Gratuitous  transfer  entitles  passenger  to  ride  on  second  car  and  company  is 

liable  for  his  expulsion  from  second  car  because  of  issuance  of  defective 

transfer.    V,  120. 
Ejection  of  passenger  to  whom  wrong  transfer  was  issued,  —  rights.    V,  792. 
Passenger  given  wrong  transfer  may  resist  ejection;  remedies.    VI,  123. 
Condition  on  transfer  that  holder  will  pay  fare  and  call  at  company's  olBoe 

to  rectify  mistake  held  unreasonable.    V,  120. 
Wrong  transfer,  —  when  issued  passenger  entitled  on  proper  explanation  to 

be  carried  aa  line  to  which  he  had  requested  transfer.    Ill,  232. 
Refusal  to  accept  folded  transfer,  —  no  justification  for  ejection  of  pa»> 

senger.    Ill,  853. 
Passenger  not  entitled  to  transfer  by  round-about  route.    V,  742,  782. 
Circuitous  route  may  not  be  taken.    VI,  863. 
Direction  of  transfer  under  the  New  York  statute.    VI,  246. 
Persons  holding  are  passengers,    in,  731. 
Person  riding  on  platform  in  violation  of  rule  of  company  not  eaUtlad  t» 

transfer.    VH,  840. 
Passenger  entitled  to  transfer  though  fare  paid  by  escort.    IV,  866. 
Fare  may  not  be  withheld  until  transfer  given.    Vll,  195. 
Transfer  issued  by  conductor  is  presumed  to  be  a  proper  ickea  of  transfer. 

in,  566. 
Duty  of  company  to  cariy  passenger  to  destination  after  issue  of  transfer, 

stated.    V,  536. 

TBE8PA88EB.     (See  Children;  Passenger;  Pedestrian;  Trestle.) 

Street  railway  owes  no  duty  to  wilful  trespasser  on  its  cars  except  to  re- 
frain from  wilfully  or  wantonly  and  recklessly  exposing  him  to  danger. 
Vin,  645. 

TBE8TLE.     (See  Bridge;  ConstitutUmdl  Law;  Evidence;  Streets  and  High- 
ways; Vehicle,) 
Injury  to  trespasser,  —  warning  to  others  not  binding  on  deceased.    I,  57. 
railway  owes  no  duty  except  after  it  knew  of  her  peril.    I,  796. 

TBIAZ..     ( See  New  Trial ) 
Continuance  should  be  granted  where  one  of  defendant's  witnesses,  an  em* 
ployee,  is  prevented  from  testifying  because  of  a  strike.    V,  317. 

Vol.  8—62 
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I —  iOontmued). 
CosuolidAtion  of  raiU  proper  under  U.  8.  Oomp.  Si.  where  bron^t  by 

separate  plaintiff  againat  same  defoidanta  for  injuries  sustained  in  same 

accident.    IV,  83. 
Remarks  of  counsel,  —  improper  and  proper.    Ill,  290^  452,  776. 
not  founded  on  testimony  reversible  error.    VI,  734. 

ntOIXBT  WUftB.     (See  AppUttmeet;  BlmOrioiiy;  Employee.) 

TURHOITT.     (See  Tracke.) 

TUBNTABXA     (See  Applianeee.) 


(See  AmmuOe;  Appliancee;  BioyeUet;  ChUd;  Employee;  Fire 

Apparatue;  Paeemyer;  Speed;  Streete  and  Highways,) 
Strudc  by  car,  —  due  care  and  negligence  are  que^ons  for  the  jury.    I,  101, 

807,322. 
Turning  off  track,  delayed  l^  fall  of  horse  and  struck  l^  car,  —  defendant 

not  negligent    IV,  680. 
Struck  by  car  rounding  comer,  —  contributory  ne^igence.    V,  773. 
Backing  off  track,  struck  by  car,  —  contributory  negligence.    V,  817. 
Driver  jumping  or  falling  from  vehicle  turned  from  tracks  and  struck  by 

car,  —  motorman  held  not  guilty  of  ne^igence.    IV,  13. 
Overturned  by  ridge  of  snow  between  tracks  piled  by  defendant,  —  plaintiff 

not  negligent  as  a  matter  of  law.    IV,  451. 
Struck  by  car  while  driver  turned  toward  rear  adjusting  load,  —  judgment 

for  defendant    IV,  518. 
Street  intersection,  collision  at,  —  evidence  sufficient  to  sulmiit  question  of 

decedent's  negligence  to  the  jury.    11,  170. 
-^—  duty  of  motmman  to  have  car  under  controL    11,  70((. 
Collision,  —  instruction  as  to  collision  with  wagmi.    I,  434. 
Cab  struck  by  car  and  driver  injured,  —  instnieti<His  to  jury  considered. 

Vni,  707. 
Last  dear  chance,  —  where  in  spite  of  incompetency  of  driver  defendant 

could  have  avoided  accident,  failure  to  do  so  is  the  proximate  cause.    IV, 

685. 
held  doctrine  could  not  be  invoked  by  defendant  under  the  evidence. 

IV,  108. 
Negligence  of  conductor   in  failing  to  obtain  license  under   the   statute 

held  to  have  no  connection  with  the  accident    IV,  445. 
Inferences,  —  it  is  proper  to  charge  that  juiy  may  find  facts  that  may  be 

inferred  from  evidence.    I,  101. 
Misjoinder  of  causes  of  action  charging  wilfulness  and  negligence,    in,  576. 
Heavily  laden,   struck  by  car,  —  negligence  and  contributory  negligence; 

humanitarian  doctrine.    V,  678. 
Collision  of  car  with  heavy  dray,  —  verdict  for  plaintiff  sustained.    Ill,  299. 
Struck  by  car,  —  latter  not  a  "locomotive"  within  provisions  of  Alabama 

Code  requiring  giving  of  warning  at  crossings.    VIU,  797. 


Digitized  by 


Googk 


l2n>Ez-Dios8T  —  Volumes  1-8  Inolusivx.  979 

(For  Index  to  Notes,  see  ante,  p.  iz.) 

TEHIGLE-^  {Continued) , 
Care. 

Degree  of  care  to  be  used  by  driver  and  operator  of  car  is  reciprocaL 

III,  23. 
Motorman  must  keep  lookout  and  driver  may  assume  that  he  will  use 

ordinaiy  care,    in,  273,  410,  570. 

instruction  as  to  exercise  of  care  by.    I,  476;  n,  936. 

•  degree  of  care  to  avoid  collision.    Ill,  226. 

Struck  by  car,  —  care  of  motorman  to  prevent  collision  with  vehicle.    Vm, 

729. 
Motorman  required  to  use  ordinary  care  to  see  that  tracks  are  clear.    IV, 

1048. 
Duty  of  motorman  at  crossing;  failure  to  sound  gong.    VIII,  784. 
Due  care  by  motorman,  —  evidence  to  establish.    I,  516. 
Motorman  should  have  car  under  control.    Ill,  300. 

duty  to  avoid  vehicle  he  sees  in  danger  on  or  near  track.    Ill,  263. 

Duty  of  motorman  seeing  vehicle  on  track  stated.    IV,  1045. 

Degree  of  care  to  avoid  collision,  —  company  in  the  exercise  of  ordinary 

care  must  stop  its  car  if  impossible.    IV,  288,  290. 
Duties  of  company  as  to  persons  likely  to  be  on  track  at  a  certain  point. 

n,  936. 
Required  of  company  in  operating  cars  is  only  ordinary  care.    IV,  458. 

to  avoid  collision  with.    IV,  880. 

Degree  of  care  to  be  used  by  driver  while  using  right  of  way  of  railway, 

stated.    IV,  199. 
Driven  in  same  direction  ahead  of  car,  strudc  by  car,  —  plaintiff's  due  care 

question  for  jury.    Vm,  653. 
Due  care  by  driver,  —  sufficiency  of  instructions.    Ill,  143. 
Required  of  driver  driving  heavily  loaded  wagon  on  track.    II,  190. 
Due  care  by  plaintiff,  —  unprejudicial  instruction  as  to.    I,  459. 
Conduct  in  face  of  danger,  —  rule  not  applicable  when  created  l^  person  in 

question.    Ill,  933. 

Xeslicomoe. 

Automobile  struck  by  car,  —  whether  negligence  of  plaintiff's  intestate  or 

of  defendant  was  proximate,  held  question  for  jury.    VIII,  687. 
Presumption  of  negligence,  —  error  not  to  charge  that  defendant  could 

relieve  itself  of  statutory  presumption.    I,  68. 

there  is  none  as  to  either  party.    Ill,  23. 

Motorman,  —  negligence  of  inferred  from  the  circumstances.    11,  237. 
Where  negligence  of  motonnan  is  proximate  cause  of  collision,  contributory 

negligence  will  not  defeat  recovery.    Ill,  853. 
Subsequent  negligence  of  defendant's  motorman.    I»  657. 
Struck  by  car,  —  charge  as  to  negligence  and  failure  to  ring  gong  held 

erroneous.    VII,  917. 
Stopping  car,  —  negligence  of  motorman  in  failing  to  stop  car  before  strik* 

ing  vehicle.    VUI,  731. 
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VSHIGLE  —  ( Continued) . 
iresUseme*  —  ( Continued) . 

Driven  in  i&me  direction  ahead  of  car,  struck  by  oar,  —  d^endanfa  ne^i- 
genoe  question  for  jury.    VIII,  663. 

Where  specific  acts  of  negligence  are  alleged,  it  is  error  to  instruct  that 
plaintiff  may  recover  for  any  act  of  negligence,    ni,  577. 

Struck  by  car,  —  humanitarian  doctrine  applied.    Vm,  731. 

Wanton  negligence,  —  proper  instruction  as  to  want  of.    Ill,  111. 

Burden  of  proof  of  negligence  cm  part  of  deceased  was  on  the  defendaol^ 
held  proper  in  view  of  the  facta.    I,  475. 

Contributory  negligence  of  driver  should  be  judged  from  whole  teatimoof. 
IV,  458. 

Struck  by  car,  —  negligence  of  driver  of  motorcycle.    VHI,  744^ 

contributory  negligence  for  jury.    Vn,  924. 

Ckmtributory  negligence,  —  charge  as  to  properly  refused  under  the  evi- 
dence,   m,  1. 

Concurrent  negligence, — where  negligence  of  driver  and  motorman  is  con- 
temporaneous there  can  be  no  recovery.    Ill,  327. 

Struck  by  car,  —  driver  guilty  of  contributoiy  negligence  as  a  matter  of 
law.    Vni,  665. 

Concurrent  negligence  by  vehicles  and  street  cars.    VIII,  647. 

where  proximate  cause  was  the  concurrent  negligence  of  plaintiff  ani 

defendant,  the  contributory  neglig«ice  of  the  latter  precludes  reooveiy. 
U,  936. 

Of  motorman  and  contributory  negligence  of  driver  questions  for  the  jury, 
in,  135. 

Automobile  struck  by  ear,  —  contributory  negligence;  last  clear  chanoe. 
vm,  392. 

Imputed  Xeslicemoe. 

N^ligence  of  driver  when  not  imputed  to  occupant;  when  such  negligenoe 

will  be  imputed.    VIII,  515. 
Injury  to  occupant,  not  the  driver.    V,  684. 

Negligenoe  of  chauffeur  not  imputed  to  guest  in  automobile.     VIll,  784. 
Automobile  negligently   allowed  to  collide  with   car,  —  when   passenger 

chargeable  with  driver's  negligence.    VIII,  615. 
Negligence  of  driver  will  be  imputed  to  employer  riding  with  him.    m, 

482. 
Passenger  in  hack  is  guilty  of  contributory  negligence  when  he  has  knowl- 
edge of  the  incompetency  of  the  driver.    I,  657. 
Person,  not  the  driver,  riding  in  a  vehicle  must  exercise  ordinary  care; 

knowledge  of  carelessness  of  driver  may  be  shown.    IV,  69. 
Incompetent  driver,  —  when  occupant  of  a  vehicle  selects  an  incompetent 

driver  he  is  negligent.    IV,  685. 
Negligence  of  driver  is  imputable  to  person  who  intrusted  himself  to  hia 

care.    HI,  375. 
is  imputable  to  hia  c(Mnpanion.    m,  933. 
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TEHIOLB  —  ( Oontmued) . 
Impnted  XesUcemce— (ContlfKieel). 

Occupant  of  vehicle  injured  by  oar  when  driver  too  near  tracks,  —  held 

guilty  of  contributoiy  negligence.    V,  446. 
Person  riding  with  driver  is  entitled  to  have  question  of  due  care  of  driver 

submitted  to  jury.    Ill,  390. 
Decedent  having  no  control  over  driver^  contributory  negligence  of  latter 

will  not  bar  recovery.    I,  581. 
Contributoiy  negligence  is  not  imputable  to  a  person  with  him,  but  having 

no  control  over  him.    Ill,  23. 
Negligence  of  driver  is  not  imputed  to  occupant  having  no  control  over 

movements  of  vehicle.    IV,  581. 
cannot  be  imputed  to  occupant  having  no  control  over  driver.    Vm, 

760. 
Passenger  in  vehicle  having  no  control  over  driver  held  not  guilty  of 

contributory  negligence  under  the  circumstances.    IV,  83. 
Negligence  of  driver  of  vehicle  Ib  not  to  be  imputed  to  gratuitous  guest  of 

driver.    V,  303. 
Company  liable  for  its  negligence  in  injuring  occupant  of  a  vehicle,  not  the 

driver,  in  spite  of  the  contributory  negligence  of  the  driver.    IV,  183. 
Negligence  of  experienced  driver  will  not  be  imputed  to  a  person  riding 

with  him.    II,  673,  612. 
Negligence  of  chauffeur,  when  not  imputable  to  occupant.    VI,  626. 
Automobile  struck  l^  car,  —  duty  of  motorman;  use  of  streets  by  cars 

and  automobiles;   negligence  of  chauffeur  not  imputed  to  passenger; 

last  clear  chance.    Vni,  636. 
Negligence  of  operator  of  taxicab  will  not  be  imputed  to  occupant.    VIII, 

136. 
Negligence  of  husband,  who  was  driving,  is  not  to  be  imputed  to  his  wife 

Hding  with  him.    UI,  178. 

Xiook  amdldstem* 

Failure  to,  contributory  negligence.    Ill,  382. 

When  failure  of  driver  to,  contributory  n^ligence  as  a  matter  of  law. 

VI,  467. 
Failure  of  driver  to,  before  crossing  track,  contributory  negligence.    Vm, 

642. 
Failure  of  driver  approaching  track  at  a  gallop  to  look  and  listen,  held  to 

preclude  recovery.    IV,  77. 
Failure  of  driver,  before  crossing  tracks,  contributory  ne^igence.    IV,  968. 
Failure  to  as  contributory  negligence.    IV,  1013. 

Failure  of  driver  to,  contributory  negligence;  duty  of  motorman.    VI,  484. 
Contributory  negligence;  n^ligence;  right  of  way.    VI,  606. 
Negligence  of  deceased  in  not  looking  and  listening  before  crossing  track 

question  for  jury.    I,  475. 
Driver's  negligence  question  for  jury.    V,  446. 
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VSHIOLB  —  ( Oontmued) . 
XiMk  Amd  Umtmrn—  iOontmued). 

When  vehicle  is  struck  croMing  tracki  after  driver  has  looked,  ne^igenoe 
and  oontribntory  negligence  are  questions  for  jury.    VII,  314. 

What  particular  means  or  measures  were  appropriate  should  be  left  to 
the  jury.    HI,  70. 

Failure  to^  excused  as  an  act  in  emergency.    IV,  871. 

—excused  in  an  emergency.    V,  772. 

Driver  required  to  immediately  before  crossing  trades.    IV,  936,  M7. 

Jjodk,  —  failure  of  driver  to  look  on  crossing  tracks  is  negligence  pm'  9e; 
driver  must  continue  to  look  until  track  is  reached.    I,  706. 

It  is  driver's  duty  to  see  car  as  much  as  to  lock,  for  it.    m,  033. 

Driver  need  look  only  as  far  as  an  ordinarily  prudent  man  would,    in,  300. 

Befusal  of  instructicm  equival^t  to  instruction  that  driver  was  under  no 
obligation  to  Vxk.  and  listen.    I,  624. 

Charge  as  to  deceased's  duty.    I,  476. 

Erroneous  instruction  as  to  plaintiflTs  duty.    I,  600. 

Driver  not  bound,  as  in  case  of  steam  railroad  crossing,  to  stop,  look  sxid 
listen  on  approaching  street  railway  track.    IV,  436. 

Duty  to  is  not  affected  by  a  rule  of  the  company  that  cars  be  run  a  certain 
distance  apart    IV,  346. 

Failure  to  by  driver;  last  clear  chance.    V,  684. 

Failure  of  driver  crossing  track;  last  dear  chance;  duty  of  conductor  to 
keep  vigilant  watch.    V,  680. 

Presumption  that  deceased  stopped,  looked  and  listened  arises  only  in  the 
absence  of  all  evidence  on  that  point.    IV,  77. 

The  court  need  not  instruct  for  verdict  for  defendant  if  plaintiff  did  not 
prove  he  looked  and  listened  when  uncontradicted  evidence  showed  plain- 
tiff did  look  and  listen.    I,  434. 

Facts  not  showing  contributory  negligence  as  a  matter  of  law.    II,  010. 

Plaintiff  held  to  have  listened  and  shown  due  care.    IV,  466. 

Evidence  of  plaintiff  that  he  looked  and  listened  held  in  conflict  with  physi- 
cal facts,    n,  617. 

Failure  to  prove  that  plaintiff  looked  and  listened  is  immaterial  when  car 
is  at  such  a  distance  as  to  warrant  assumption  of  safety.    I,  686. 

Not  contributory  negligence  as  a  matter  of  law  to  fail  to  look  a  second 
time.    II,  478. 

Ckmtributory  negligence  not  to  lode  just  before  crossing  tracks.    Ill,  065. 

Where  driver  fails  to  look  and  listen  immediately  before  crossing  tracks 
his  contributory  negligence  is  a  question  for  the  jury.    IV,  521. 

Failure  of  driver  of  automobile  to  look  immediately  before  crossing  tracks; 
contributory  n^ligence.    VI,  736. 

Failure  of  driver  driving  along  track  to  look  behind  held  contributory 
n^ligence.    IV,  870. 

Driving  along  track  at  night  without  looking  back  is  contributory  negli- 
gence.   11,  783. 
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TEHIOLB —  (Continued). 
Xio^k  Amd  IdmUm^  {Continued). 

Inclosed  top,  —  it  is  contributoiy  negligence  to  drive  along  tracks  in  wagon 

with  inclosed  top  without  loc^ung  back  for  cars.    I,  516. 
Application  of  doctrine  of  last  chance  when  driver  fails  to  look  back.    IJI, 

678. 
Driven  along  track,  —  it  is  not  contributoiy  n^ligence  for  driver  to  fail 

to  look  back  continually.    II,  237. 
Vehicle  with  top  closed  so  that  driver  unable  to  look  back,  struck  while 

crossing  tracks  diagonally,  driver  held  to  have  exercised  due  care.    IV, 

448. 
Driver  of  automobile  driven  along  track  not  bound  to  look  back;  negli- 
gence of  motorman;  right  of  way.    VI,  713. 
Negligence  in  driving  along  trades  without  looking  back  is  a  question  for 

the  jury.    II,  182,  615. 
Driving  along  track  at  night  without  loddng  back  is  not  negligence  as  a 

matter  of  law;   driver  must  exercise  senses  to  discover  in  some  way 

approach  of  car.    I,  624. 
Negligence  for  driver  of  covered  wagon  to  drive  on  tracks  without  Io<dcing 

and  listening.    Ill,  327. 
Not  contributory  negligence  to  drive  wagon  along  track  with  curtains 

down.    Ill,  877. 
Loaded  with  brush  so  that  driver  could  not  see  behind  or  on  side,  stmeb 

by  car,  —  driver  guilty  of  contributory  negligence.    Vn,  927. 
Contributory  negligence  per  ae  for  one  walking  behind  team  without  look* 

ing  around  after  first  starting  to  cross.    Ill,  881. 
Duty  of  gratuitous  passenger  in  automobile  to.    VII,  323. 
Proper  refusal  to  instruct  as  requested.    I,  769. 

Oroasiiis  Trmok* 

In  front  of  car,  —  what  driver  may  assume  as  to  appliances,  motorman 
and  speed.    Ill,  619. 

reliance  that  car  would  stop  at  customary  place;  negligence;  con- 
tributory negligence.    VI,  741. 

contributory  negligence  of  driver  a  question  for  the  jury.    11,  429, 

607;  III,  390,  407,  770;  IV,  332;  V,  619,  690;  VH,  927. 

contributoiy  negligence;  wanton  injuiy;  violation  of  speed  ordinance. 

VI,  748. 

contribtuory  n^ligence;  motorman's  n^ligence.     vil,  619. 

on  dark  night,  —  contributory  negligence;  last  clear  diance.    V,  806. 

discovered  peril ;  contributory  negligence.    VI,  746. 

some  distance  away,  —  not  contributory  negligence  as  a  matter  of 

law.    ni,  223,  676,  619,  663. 

Struck  by  car,  —  care  required  of  driver;  use  of  streets.    VI,  464. 

Care  not  same  as  required  at  steam  railway  crossing.    IV,  636. 

Country  crosslog,  —  degree  of  care  required  of  driver  at.    HI,  3291 
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-  iOmimued). 
OroMias  Tvaak —  {Continued). 
Struck  by  car,  —  rights  of  raUway  in  use  of  streeta;  care  to  be  used  by 

driver.    VI,  764, 
Under  Uie  circumatanoet  driver  held  gaSltj  of  contributory  nc|^igenoe. 

I,  260,  492;  II,  254,  256^  562,  780,  070. 
Driven  down  street  at  a  trot  and  crossing  tracks  on  intersecting  street,  — 

driver  held  contributoiy  negligence,    in,  771. 
Notwithstanding  sounding  ai  goog  of  car,  —  driver  guilty  of  contributory 

negligence.    IV,  880. 
Driven  across  track  in  front  of  car,  —  driver  guilty  of  contributoiy  neg^- 

genoe.    Vn,  017. 
8trudc  by  car  when  automatic  bell  did  not  act  regularly,  —  guilty  of 

contributory  negligence.    Vm,  236. 
Ahead  of  approaching  car  approaching  up  steep  grade  at  distance  of  150 

feet,  —  driver  not  guilty  of  ocmtributory  negligence  as  a  matter  of  law.' 

IV,  108. 
Strudc  by  electric  car  at  grade  crossing,  —  contributoiy  ne^igence.  V,  774. 
Heavily  loaded,  crossing  in  front  of  moviog  car,  —  contributory  negligence. 

VII,  920. 
Automobile  crossing  trades  struck  by  car,  —  contributory  ne^igence.    VII, 

770. 
Run  into  by  extra  car  following  r^ular  car,  —  defendant  held  not  n^^ 

gent.    V,  373. 
Struck  by  car,  —  motorman  not  guDty  of  gross  ne^igenoe  in  view  of  the 

evidence.    VIII,  762. 
Defendant's  negligence  and  plaintiiTs  exercise  of  care  questions  for  the 

jury.    IV,  466. 
Struck  by  car,  —  negligence  and  contributoiy  negligence  questions  fat 

jury.    VII,  620. 
In  front  of  approaching, — negligence  and  contributory  negligence  ques- 
tions for  the  jury.    IV,  397. 
Where  view  obstructed,  —  due  care  on  part  of  driver  and  motorman  ques- 
tions for  the  jury.    V,  440. 
Struck  by  car,  —  instructions  not  erroneous  as  to  wilful  negligence  and 

failure  to  sound  gong;  plaintiff  not  guilty  of  contributory  negligence  as 

a  matter  of  law.    IV,  540. 
Crossing  in  front  of  car/ —  reciprocal  duties  of  driver  and  niot<nmaa.    VI, 

434. 
At  street  intersection,  —  respective  rights;  duly  ol  motonnaa;  eootribu- 

tory  negligence.    VII,  535. 
By  car  going  at  excessive  speed,  —  rights  of  driver;  duty  of  motorman. 

VI,  470. 
Struck  by  car,  —  contributory  negligence;  last  clear  chance.     Vlll,  203. 
In  front  of  approaching  car,  —  contributory  negligence;  humanitarian  doo- 

trine.    VIII,  375. 
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;OLB—  iOonimued). 
OroMias  TnMk —  (Oantinued). 
Struck  by  oar»  —  application  of  MisMUii  statute;  absence  of  light  on  oar; 

ezoessive  speed;  contributojlry  negligence.    V,  671. 
after  both  had  slowed  up  and  thai  started  forward , —  Tsirdiet  for 

plaintiff  justified.    IV,  81. 

each  party  held  at  fault    IV,  127. 

driver  thought  would  go  in  opposite  direction,  —  diimr  not  gnflty  6f 

contributory  negligence  as  a  matter  of  law.    VI,  400. 
—  doctrine  of  last  clear  chance  applicable.    V,  192. 
-^— last  clear  chance  doctrine.    VIII,  619. 

last  dear  chance;  reasonableness  ol  speed;  ri^^t  of  way.    VI,  880L 

"  humanitarian  rule.'*    VII,  291,  923. 

going  at  excessive  speed,  —  contributory  negligence.    VI,  750i. 

excessive  speed  in  populated  district;  contributory  negligence.    V^ 

827. 
Erroneous  charge  eliminating  possibility  of  plaintiff's  negligence.    II»  78L 
Crossing  in  front  of  approaching  ear,  —  duty  of  motorman.    VIII,  569. 
Without  a  driver,  —  negligence  of  motorman.    VI,  761. 
Erroneous  charge  as  to  motorman's  duty  to  foresee.    Ill,  604. 
Motorman,  —  duty  to  avoid  collision  at  crossing.    Ill,  603. 
Electric  coup6  crossing  tracks  struck  by  ear,  —  motorman  negligent  in  not 

seeing  peril  and  stopping  car.    VIII,  98. 
Struck  by  vehicle,  —  wilful  negligence  question  for  jury.    VIII,  414. 
Covered  wagon  crossing  tracks,  —  last  dear  chance;   care  required  of 

motorman.    V,  672. 
Error  in  judgment  as  to  distance  of  approaching  car  precludes  recovery. 

n,  78. 
Contributory  negligence  when  driver  must  have  known  there  was  only  a 

bare  chance.    Ill,  771. 
When  driver  believed  he  could  cross  in  safety,  his  contributory  negligence  . 

is  a  question  for  the  jury.    IV,  681. 
Driver  must  be  reasonably  careful  and  not  cross  too  near  a  fast  approach- 
ing car.    IV,  332. 
Driven  across  tracks  between  street  intersections,  driver  knowing  car 

would  strike  vehicle  unless  car  was  slowed  down,  is  negligence  per  m. 

IV,  192. 
Crossing  after   seeing  car  is   contributory  negligence;    motorman   may 

assume  driver  will  not  cross,    m,  330. 
In  front  pf  stationary  car,  which  suddenly  started,  —  contributory  negli- 

gence  of  driver  is  a  question  for  the  jury.    Ill,  576. 
In  front  of  stopped  car,  strudc  by  car  suddenly  started,  —  defendant's 

negligence  and  due  care  of  plaintiff  questions  for  the  jury.     VIll,  754. 
Driven  across  tracks  in  front  of  standing  car,  —  not  contributory  negli- 
gence as  a  matter  of  law.    VII,  919,  924. 
In  front  of  approaching  car,  —  not  negligence  as  a  matter  of  law  when 

car  500  feet  away,  whatever  its  speed.    I,  434. 
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TBHZOLB —  {(hmimued). 

OroMias  Traok — {(hminmed). 

When  car  300  feet  away,  —  case  for  jorj  made  out    IV,  621. 

With  Tiew  obstmeted  l^  another  car  is  contributory  negligence,    m,  406, 
675. 

DrlTen  acroM  track  with  Tiew  partly  obstructed,  —  contributory  negligence 
questicm  for  juiy.    VII,  918. 

When  Tiew  obstructed  by  car  oa  other  track,  —  driver  guilty  of  contribu- 
tory negligence.    VIII,  300. 

Obstruction  held  not  to  have  been  sufficient  to  obstruct  view  so  that  driver 
was  guilty  of  c(mtributory  negligence.    Ill,  933. 

Driven  diagonally  across  tracks,  —  n^ligenoe  and  contributory  negligenoe 
questions  for  jury.    V,  447. 

Diagmially  and  struck  from  behind, — nonsuit  properly  refused.    IV,  163. 

Diagonally,  struck  by  car,  —  duty  of  driver  to  look  behind  not  continuous; 
duty  of  railroad;  negligence;  contributoiy  negligence.    Vin,  113. 

Driven  on  tracks  from  street  running  into  but  not  across  tracks,  —  negli- 
gence and  contributoiy  negligence  held  questions  for  the  jury.    Ill,  770. 

Automobile  crossiog  tracks  struck  by  car,  —  violation  of  speed  ordinance; 
proximate  cause.    V,  686. 

On  dark  night,  struck  by  car,  motorman  giving  no  warning,  —  negligence 
of  motorman  established;  no  negligence  on  part  of  plaintiff.    VIII,  765. 

While  heavily  loaded,  strudc  by  car,  —  negligence;  contributory  negligence. 
VIII,  782. 

TmvBod  omto  Tvaolu 

Reciprocal  duty  to  exercise  care.    IV,  635. 

At  street  crossing,  —  n^ligence  and  contributory  negligence  questions  for 

the  jury.    TV,  636. 
Struck  by  car  from  rear,  —  negligence  of  motorman.    VII,  921. 
Driven  along  street,  turned  to  cross  track,  struck  by  car,  —  wilful  ne^i- 

gence  or  last  clear  chance.    Vn,  496. 
Suddenly  driven  on  track,  —  company  not  liable.    II,  138. 
Unexpectedly,  rendering  it  impossible  for  motorman  to  stop,  —  plaintiff 

precluded  from  recovery  because  of  contributory  negligence.    IV,  330. 
Turning  suddenly  on  track,  —  rights  of  railways  and  vehicles;  negligenoe 

of  motorman.    VTI,  176. 
To  avoid  obstruction,  —  contributory  n^ligenee  of  driver  as  question  of 

fact.    rV,  289,  290. 
Obstructions,  —  turning  on  track  to  avoid  obstruction  when  car  200  feet 

away,  held  a  prima  facie  case  made  out.    Ill,  677. 
In  front  of  car  at  approach  to  bridge,  —  negligence  of  motorman  questimi 

for  jury.    V,  610. 
To  avoid  obstruction,  struck  by  car,  —  humanitarian  doctrine,  to  whom 

applied;  proximate  cause.     Vlll,  467. 
Driven  on  track  to  avoid  car,  —  failure  to  look  and  listen  excused  in 

emergency.    V,  772. 


Digitized  by 


Googk 


Indbx-Digest  —  VoLUMBS  1-8  Inclubivb.  987 

(For  Index  to  Notes,  aee  ante,  p.  ix.) 

l^iOoniinued). 
TmvBod  omto  Tv»ek —  (Conimued). 
Tumiiig  from  one  track  to  avoid  car  approaching  from  the  rear,— ncgli- 

genee  of  driver  a  question  for  the  jnrj.    II,  782. 
Turning  up<m  another  track  not  negligence  per  $e,    1,  544. 
Turning  onto  the  other  track  to  allow  a  car  behind  to  past,  struck  bj  car 
on  the  other  track,  —  contributory  negligence  questicm  for  jury.    VII, 
329. 

DriT«a  Aloas  Trmok. 

Struck  from  rear  by  car,  —  driver's  contributory  negligence  question  for 
juiy.    V,  446. 

—  contributory  negligence;  duty  of  motorman.    VIII,  791. 

Contributory  negligence  for  jury  to  determine.    II,  616. 

Driven  on  or  near  track,  —  contributory  negligence  a  question  for  the 
jury,    m,  809. 

Struck  from  rear  about  to  leave  tracks,  —  question  of  contributory  negli- 
gence left  to  the  jury.    Ill,  577. 

And  struck  by  approaching  car,  —  contributory  negligence  of  driver 
held  to  bar  recovery.    Ill,  225. 

At  night,  struck  headon  by  car  equipped  with  lights,  —  driver  guilty  of 
contributory  negligence.    VII,  466. 

Loaded  with  hay,  driven  along  tracks,  —  contributory  negligence  as  a 
matter  of  law.    VI,  747. 

Where  contributory  negligence  pleaded  as  affirmative  defense,  burden  of 
proving  it  is  on  defendant.    Ill,  677. 

Driver  must  keep  lookout,  but  not  continuously  to  the  rear.    Ill,  23. 

Struck  by  car  from  the  rear,  motorman  giving  no  signal,— verdict  for 
plaintiff  justified.    Ill,  717. 

Motorman  may  assume  driver  will  use  due  care  to  avoid  dangerous  poai- 
tion.    in^  482. 

Strudc  by  car  from  the  rear,  driver  failing  to  heed  motorman's  signal  with 
gong,  —  motorman  held  guilty  of  reckless  conduct.    IV,  648. 

In  narrow  street,  struck  by  car,  —  motorman  negligent.    VI,  472. 

On  stormy  night,  struck  by  car  from  rear,  —  last  clear  chance.    VI,  738. 

Driven  on  track  on  down  grade  on  sleety  evening,  struck  by  car  from  rear, 
—  humanitarian  doctrine.    V,  688. 

Wagon  overtaken  by  car  and  run  into,  —  care  of  both  parties  and  negli- 
gence of  defendant  are  questions  for  the  jury.    I,  101. 

At  night,  struck  by  car  from  behind,  —  negligence  and  contributory  negli- 
gence questions  for  jury.    Vm,  89. 

Struck  headon  by  car  ^m  foggy  day,  —  negligence  and  contributory  negli- 
gence questions  for  jury.    VTI,  918. 

Because  of  snow  thrown  up  by  plaintiff,  struck  by  car,  —  negligence  and 
contributory  negligence  questions  of  fact.    VI,  541. 

Because  of  snow  thrown  in  highway  by  defendant,  struck  by  car,  —  duty 
of  operator  of  car  to  have  regard  for  oonditions  of  highway;  negligence; 
contributory  negligence.    VIII,  774. 
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TEHIOLB —  (0<mtmued). 
DriT«a  Aloas  Tvaak — iOontmued), 

Head-on  collision  between  car  and  vehide  forced  to  travel  on  tracks  be- 
cause of  snow  piled  on  each  side  by  defendant, — motorman  negligent. 
VIII,  760. 

In  dark,  driver  having  cap  pulled  over  ears,  —  contributory  negligence; 
humanitarian  doctrine.    V,  676« 

Without  room  to  turn  ont>  —  duty  to  look;  reddess  injury;  humanitarian 
doctrine.    V,  683. 

Struck  by  car  from  rear,  —  last  clear  chance;  care  required  of  driver; 
c<mtributory  negligence.    VII,  499. 

Struck  by  car  from  rear,  —  relative  rights  in  use  of  streets;  warning  of 
approach  of  cars;  noisy  wagon  drowning  sound  of  gong.    VHI,  162. 

Rights  and  duties  of  driver;  humanitarian  rule.    VIII,  477. 

Running  ahead,  struck  by  car,  —  violation  of  traffic  ordinance  no  defense, 
as  ordinance  not  intended  for  benefit  of  street  railway.    VIII,  269. 

Driving  along  street,  struck  in  the  rear,  —  verdict  for  defendant  held  not 
in  accordance  with  evidence.    IV,  80. 

Driving  along  track,  —  motorman  must  use  ordinary  care  to  avoid  col- 
lision in  spite  of  plaintiff's  contributory  negligence.    I,  459. 

at  night  time  not  contributory  negligoice.    m,  410,  679. 

——struck  by  car  going  contrary  to  custom  on  wrong  track,  —  plaintifTs 
contributory  negligence  question  for  jury.    IV,  966. 

Voav  Traok. 

Driving  near  track,  —  not  contributory  negligence  as  a  matter  of  law. 
IV,  474. 

in  passing  another  vehicle,  —  negligence  of  driver  held  proadmate 

eause.    in,  579. 

Driven  along  by  side  of  track,  —  motorman  may  rely  on  driver  not  at- 
tempting to  crctss  track  in  front  of  car.    IV,  43. 

Driven  near  track,  struck  by  car,  —  excessive  speed;  failure  of  motorman 
to  sound  gong  or  check  speed;  contributory  negligence.    V,  669. 

Drawn  near  track  by  horses  frightened  by  car,  —  duty  of  motorman;  con- 
tributory negligence  of  occupant  of  vehicle  jumping  out  in  apprehension 
of  collision.    VII,  681. 

Forced  near  track  by  automobile,  strudc  by  car,  —  care  required  of  motor* 
man;  last  clear  chance.    Vin,  521. 

Hemmed  in  dose  to  track  by  banks,  —  reciprocal  use  of  streets;  duty  <tf 
motorman.    VI,  479. 

Stopped  in  narrow  space  between  curb  and  trade,  strudc  by  car,  —  no  n^i- 
gence  on  part  of  defendant  shown.    VII,  690. 

Struck  from  Boar. 

Run  into  from  behind  at  street  crossing,  —  verdict  for  plaintiff  justified. 

rV.  435. 
Struck  by  ear  from  rear  at  night,  —  what  is  dangerous  rate  of  speed.    Y, 

674. 


Digitized  by 


Googk 


Ikbex-Digest  —  VoLUMBS  1-8  Inclusive.  989 

(For  Index  to  Notes,  see  ante,  p.  ix.) 

VSHIOLB —  (Continued). 

Stnaek  from  Roar —  (Continued), 

Struck  by  car  approaching  from  rear,— defendant's  negligenoe;  humani- 
tarian doctrine.    V,  676»  681. 

Om  Bridge. 

Collision  on  narrow  bridge,  —  motorman  only  bound  to  use  ordinary  care 

under  the  circumstances.    II,  784. 
Struck  by  car  on  narrow  bridge,  —  duty  of  motorman;  violation  of  rule  of 

company  prohibiting  two  cars  using  bridge  at  same  time.    VI,  625. 
Crossing  bridge,  collided  with  by  car  because  of  defectiTe  condition  of 

bridge,  —  it  must  be  shown  that  railroad  was  required  to  keep  bridge  in 

repair.    IV,  960. 

Baaked  om  Trs«k. 

Driver  of  aut<»nobile  guilty  of  oontributory  negligence.    VI,  736. 
Held  collision  unavoidable  by  motorman.    Ill,  718,  771. 

Btskt  of  Way. 

Of  vehicles  and  cars  sUted.    IV,  288;  VI,  309;  VII,  499. 

Neither  car  nor  vehicle  has  exclusive  right  to  use  streets.    IV,  13. 

Rights  of  individuals  and  railways  are  oo-extensive.    IV,  397. 

Vehicles  and  cars  must  use  streets  with  just  regard  for  rights  of  others. 

V,  192. 

Street  intersection,  —  rights  of  company  and  driver  equal;  duty  of  motor- 

man  and  driver.    I,  667. 
Duty  of  motorman  to  keep  car  under  control;  contributory  negligence. 

VI,  364. 

Struck  by  car,  —  use  of  track  by  public;  care  required  of  motormen.    VI, 

749. 
Duties  of  driver  of  vehicle  and  of  motorman  stated.    IV,  880. 
Automobile  crossing  track  struck  by  car,  —  relative  rights  to  use  of  streets. 

VIII,  362. 
Of  automobile  and  car  at  crossing.    VIII,  770,  784. 
Private  vehicle  must  yield  right  of  way  to  street  car.    n,  18. 
Vehicle  has  not  same  right  to  have  car  slacken  as  motorman  has  to  require 

driver  to  give  way.    Ill,  933. 
Railway  has  superior  or  preferential  right  at  street  crossings.    IV,  83. 
Street  car  having  right  of  way  because  of  nearness  to  street  intersectioil 

need  not  stop  to  allow  vehicle  to  cross.    II,  120. 
Where  street  enters  another  but  does  not  cross,  —  car  has  paramount  right. 

rV,  869. 
Of  street  car  does  not  warrant  failure  to  use  care  to  prevent  collision  with 

vehicle.    I,  434. 
Keep  to  the  right,  —  motorman  bound  to  take  notice  of  the  duty  of  a 

driver  to.    I,  544. 
Defendant  is  bound  only  to  use  reasonable  care  in  the  use  of  its  superior 

right  of  way  over  its  tracks.    11,  784. 
Car  has  not  paramount  right  of  way  at  street  crossing.    VIII,  561. 
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TEHIOLB —  iOontmued). 

Bli^t  of  Way—  (Cfrntimmed). 
One  on  track  to  avoid  obstruetion  has  right  of  way  until  obstruetion  is 

cleared.    Ill,  390. 
Where  neeeasary  lor  ear  to  slacken  speed  to  allow  Tehide  to  cross  tracks 

any  right  of  way  in  favor  of  vehicle  ceases.    HI,  965. 
Street  intersection,  —  role  that  car  and  vehicle  have  equal  rights  at>  does 

not  apply  to  vehicle  driving  along  same  street  with  car  and  turning 

near  intersection.    I,  675. 
Latter  defined.    IH,  718. 
Negligence.    V,  711. 


Negligence  for  motorman  to  drive  car  at  excessive  speed  on  dark  nig^t 

where  vehicles  were  likely  to  be  driven  on  tracks.    Ill,  410. 
Proper  instruction  as  td  motorman's  duty  to  sladcen  speed.    I,  606. 
Of  car  should  be  regulated  so  as  to  avoid  collision,    n,  619. 
When  car  is  running  at  excessive  speed,  company  is  liable  even  though 

team  drawing  vehicle  becomes  unmanageable.    II,  979. 
Collision  at  street  intersection  caused  by  excessive  speed  of  car.    HI,  227, 

678,  674. 
Where  plaintiff  had  a  right  to  assume  speed  of  car  would  be  reduced  hia 

contributory  negligence  is  a  question  for  the  jury.    I,  686. 
Ordinance,  —  negligence  in  violating  speed  ordinance.    Ill,  672. 
— —  driver  has  right  to  rely  on  observance  of.    IV,  981. 

Stopplas  Oat. 

Stopping  on  track  in  front  of  approaching  car  is  contributinry  negligence. 

n,  614. 
Stopping  within  a  few  feet  of  the  track  is  not  contributory  nes^igence  aa 

a  matter  of  law.    II,  1. 
Standing  on  track,  —  motorman's  failure  to  keep  diligent  lookout  held 

proximate  cause,    in,  1. 
Stop,  —  failure  to  not  contributory  negligence  considering  distance  and 

speed  of  car.    II,  23*1. 
It  is  proper  to  refuse  to  instruct  that  even  if  brake  was  in  proper  condi- 
tion, if  plaintiff  crossed  so  close  in  front  of  the  car  that  it  could  not 

have  been  stopped  in  time  he  cannot  recover.    I,  307. 
Evidence  sufficient  to  justify  finding  motorman  should  have  stopped  th« 

car.    II,  231. 
Failure  to  look  and  listen  does  not  excuse  failure  to  stop  car  after  dia> 

covery  of  perilous  situation.    II,  611,  620,  664. 

GMskt  and  Stalled. 

Caught  in  track,  —  negligence  of  driver  question  for  the  jury,    m,  676. 
Wheels  caught  in  track,  —  ret  ip9a  loquitur  does  not  apply.    Vn,  796. 
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TEHIGLE —  (Continued). 

CMslkt  Amd  StaUed—  {Cantmued). 
Horse  having  foot  caught  in  cable  slot,  plaintiff  was  unable  to  get  out  of 

way  of  approaching  car,  —  held  properly  submitted  to  jury  on  question 

of  contributory  negligence.    IV,  647. 
Caught  in  switch^  —  company  not  liable  when  switch  not  a  nuisance. 

VI,  1. 
Stalled  on  tracks,  struck  by  car  at  night  in  sparsely  settled  district, — 

negligence  of  defendant  not  shown;  duty  of  motorman  to  keep  car  under 

control.    Vm,  292. 
Caught  in  rut  and  overturned  on  temporary  highway  maintained  by  rail- 
way during  construction  work,  —  defendant  bound  to  keep  such  highway 

reasonably  safe.    VIII,  184. 

HovMs*  TrighUmrndf  Bio. 

Standing  on  track  because  of  balky  horse,  —  contributoiy  negligence  held 

a  question  for  the  jury.    IV,  38. 
Baokened  on  track  by  frightened  horse,  —  care  required  of  motonnan 

stated.    V,  838. 
Backed  onto  tracks  liy  horse  frightened  by  car  and  struck  by  car,  —  care 

required  of  motorman.    VII,  853. 
In  country  district,  —  duty  of  motorman  as  to  frightened  horses.    VII,  M3. 
Frightened  horse,  —  negligence  of  motorman  in  approaching.    VI,  139. 
Drawn  on  track  by  frightened  horse,  —  negligence  of  motonnan  failing  to 

check  speed.    V,  687. 
Horse  running  away,  —  error  to  instruct  defendant  negligent  if  car  could 

have  been  stopped  in  time.    II,  308. 

Horse  Umf msteaed. 

Leaving  horse  imfastened  held  contributory  negligence.    IV,  479. 

Horse  left  unfastened  at  night  and  wandering  on  track,  wagon  struck  by 
car,  driver  having  warned  conductor,  —  plaintiff  not  negligent  as  a 
matter  of  law,  conductor's  negligence  in  not  warning  motorman  ques- 
tion for  jury.    V,  448. 

Appliaaoos. 

Tracks  are  not  necessarily  places  of  danger.    Ill,  460. 

Injury  to  driver  by  defective  track,  —  driver  guilty  of  contributoiy  negli- 
gence if  defect  obvious.    Ill,  864. 

Defective  track,  —  fact  that  railroad  commissioners  allowed  cars  to  be 
run  before  tracks  were  in  perfect  condition  does  not  relieve  railway  from 
lUbility.    IV,  374. 

Injury  to  driver  by  rail  projecting  above  ground,  —  verdict  for  plaintiff 
sustained,    m,  866. 

Colliding  with  car  when  latter  was  derailed,  —  derailment  not  ne^igenoe 
per  se.    VII,  868. 

Derailment  of  car,  collision  caused  by,  —  evidence  as  to  former  derail- 
ments at  other  places  and  under  different  circumstances  not  admissible. 
n,784. 
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▼EHIOUB —  {Continued), 
Appliftmotts  —  <  Continued) . 

Gong,  —  driTer  of  vehicle  may  Msume  that  motorman  will  sound  gong 

before  changing  oourae  of  the  ear  and  attempting  to  cross  path  of  his 

team.    Vm,  663. 

failure  to  sound,  —  negligence  question  for  the  jury.    Ill,  572. 

when  plaintiff  saw  car  coming,  question  of  sounding  gong  should  not 

be  submitted  to  jury.    I,  600. 

evidence  sufficient  as  to  not  sounding  of  gong.    I,  600. 

Lights, — motorman  may  assume  that  plaintiff  could  see  li^i  on  car. 

II,  664. 
Headlight,  —  if  deceased  saw  no  headlight  he  was  not  as  a  matter  of  law 

guilty  of  contributory  negligence.    I,  476. 
Ck>llision  with  trolley  pole  in  street,  —  negligence  of  city  in  permitting 

obstructions.    VI,  163. 
Carriage  struck  by  reel  of  wire  rolled  by  boys,  —  leaving  reel  in  street 

while  evidence  of  negligence  was  not  the  proximate  cause.    11,  457. 

Ovdimamoea* 

Violation  of  by  railway  is  negligence  per  ae.    III,  800. 

As  to  required  number  of  employees  on  car  is  for  protection  of 'vehicles 

as  well  as  passengers.    Vll,  770. 
Violation  of,  —  violation  of  an  ordinance  requiring  horses  to  be  hitched 

while  standing  does  not  preclude  recovery.     II,  60. 
Requiring  keeping  lookout  for  teams  construed,    in,  800. 

VERDICT.     (See  Appeal;  Trial.)     • 
General  verdict  after  finding  of  certain  facts  held  to  oompd  assumption  that 

jury  found  plaintiff  guilty  of  contributory  negligence,    in,  173. 
Special  verdict,  —  answers  expected  from  jury;  specific  questions  to  be  sub- 
mitted in  discretion  of  court.    I,  838. 
Special  verdict  establishing  negligence  of  plaintiff  will  defeat  inconsistent 

general  verdict.    VIII,  100. 
Ck>nflict  of  general  verdict  and  special  findings,  —  when  general  verdict  will 

yield.     IV,  240. 
Court  may  direct  verdict  where  it  would  be  compelled  to  set  one  aside  if  in 

opposition  to  weight  of  evidence.     IV,  306. 
Motion  for  direction  is  addressed  to  discreticm  of  court  and  is  not  open  to 

exception.    IV,  081. 
Supported  by  evidence  upon  any  theory  of  law,  it  is  not  to  be  reversed. 

1,228. 
Where  evidence  was  conflicting  verdict  will  not  be  disturbed  cm  appeaL 

IV,  567. 
Discretion  of  trial  judge  in  setting  aside  will  not  be  interfered  with  by 

appellate  court.    IV,  840. 
Verdict  will  be  set  aside  only  where  no  evidence  or  evidence  against  it  is 

overwhelming.    IV,  1072. 
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TERDXCT  —  ( Continued ) . 

Court  not  justified  in  setting  aside  because  jury  may  haTe  drawn  wrong  in- 
ference.   IV,  860. 

Findings  of  jury  in  case  of  ejection  of  passenger  held  not  inoonsistent. 
VIII,  387. 

Remarks  of  court  as  to  closeness  of  case  not  presumed  to  have  improperly 
influenced  the  jury.    I,  375. 

Joint  defendants,  —  jury  may  not  bring  in  verdict  against  eadi  separately; 
recovery  of  one  defendant  from  the  other.    VII,  176. 

TESTIBITXiE.     (See  Appliamcea;  Constitutional  Law,) 

TIADUCT.     (See  Ahuttimg  0umw8,) 

VIOHiAIfT  WATCH  ORDINANCE.     ( See  ConstitutionaX  Law. ) 

Duty  of  motorman  under.    IV,  654,  660. 

Rule  as  to  duty  of  defendant  to  keep  watch  under,  —  error  for  court  to  fail 
to  submit  to  jury.    V,  549. 

Motorman  must  stop  at  first  appearance  of  danger.    IV,  655. 

Failure  of  motorman  to  comply  with,  held  not  negligence  on  part  of  the  cor- 
poration.   rV,  445. 

Violation  is  negligence  per  ge;  acceptance  by  company  not  necessary  to  make 
binding.    IV,  581. 

Kot  applicable  when  night  is  dajk  and  foggy  and  the  car  without  a  head- 
light.   I,  475. 

Erroneous  construction  deemed  harmless.    I,  459. 

WANTON  NEOLXOENCE.     (See  Animals;  Child;  Damages;  Bmpioyee; 
Evidence;  Passenger;  Pedestrian;  Pleading;  Speed;  Vehicle.) 

WATER  TANKS.     ( See  Appliances. ) 

WITNESS.     (See  Eminent  Domain;  Evidence.) 

Bringing  action  for  injuries  sustained  in  same  action,  —  relevancy  of  ques- 
tions as  to  his  suit.    I,  242. 

Physician,  witness  for  plaintiff,  may  be  asked  as  to  amount  paid  by  plaintiff. 
1,246. 

Impeachment  of  his  own  witness  by  a  party  when  not  permitted.    I,  394. 

Failure  to  call.    VHI,  727. 


[Wbolb  Nuhbb  or  Pages  1032.] 
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